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inan agricultural village, though that village may  ——— 1918—VWJI. See Companins Act. 
be within tht limits of a Municipality. —- 1920--V. See ProvinotaL INSOLYENOY AOT. . 
The mere fact of the zemindar, in some cases,  ——— 1922—XI. See Income Tax Aor. 
foregoing hig right of challenging the alienation of  — — 1925-—XXXIX. See SUCCESSION Act. 2 
sites by ocou pants of ponere, ve not debar ion 2 Aots—Bengal. id e. 
from asserting that rightin other cases. provided 
*his inaction bas not been long engh his ad the 1850 XI. ae ake rus AND REVENUE Saes Acr, 
numbers ofetransfers have not beep so large, as to 1895 VIL See BENGAL 'TENANOY A 
eba enough 2 law to lead to the d eonelosion, that a E OT. 
custom had grown up in the village entitling the" 
tenants to transfer the sites of their houses. A SHEO 1909—V. See go Om COURTS Aon cr. 
Aree Das v, Ram Tawar Korri, A. L R. 1 doc * — 1925—See BENGAL Genua Law AMENDMENT 
OT. . 
Adverse possession. See ADVERSE soie * Acts—Bombay 
See Qoustos a ke S86" — 1874—IIL See Bossa? Hereprrary ViLLAGH 
“accounts, acquiescence in correctness of, what OFFICES Act. 
constitutes? See LIMITATION Act, 1908, Sos. I, Art. —— 1918—VII. See Bompay Rexr (War Resgeice 
85 225 trons No. 2) Act. 
, adjustment of—Limitation, See LIMITATION — 1990—X YII. See BOMBAY PreaBers Aor, 
Aor, 1908, g xd . 617 e 
See | is Aots—8urma. 
*.Acts—General. , - —— 9918—I. “See Burma Or Frenps Aor * 
Act 1855—XIII. See FATAL ACOIDENTS Aor, VI. See Chry of, Rayicoon MUNIGIPAR 
—— 1859—-XIII. See Worxsanis BREAOH or Con- e Aor. 
TRACT ACT. 
s= 1860—XLV. See PENAL CODE, E Acts—Q. P,’ 


——— 1863--X& See RELIGjoUs ENDOWMENTS Jic ^ 


—— 1867—11L See GAMBLING Act. —— 1917— IL See O. PeLAND Revenuz Act, 


— EE i CounT FEES Act, — „1920-1 See O, P. TENANCY ACT, e > LA 
~— 1872—I. See EVIDENOE Act. E ° 
—— 1872—IX. See CONTRACT AOT, ye Acts Madras. . 
— 1875—IX. Pu Act. *,— «1882—V. Se#MaADRAS PongsT Aor. 
e~m 1877], q SProIFIO RaLIEPÜACT, >- 1908—R See MADRAS Estates LAND Act, 
. i e . 
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E Acts—Madras—concid. 


Act 1919—IV. See Mapras CITY MUNI@PAL ACT. 
—— 1920—V. See MADRAS Qustric? MUNICIPALITIES 


ACT. 
-—— 1920—XIV. See MADRAS Lo0AL Soanps Act. 
* 
Acts— Punjab. 


——— 1887—XVII. See PUNJAB LAND REVENUE Aor. 
-5—- 1913—I. See PUNJAB PRE-EMPTION ACT. 
—~g 1913--II. See REDEMFTION or MÓnTG AGES (PUNJAB) 


Act. ee 
—— 1918—VI. See PUNJAB Courts ACT. 
Acts—U. P. 


. 
-*— ]876—XVIIL See Ovpu Laws Aor. 
-—— 1901—11I. See Acra Tenancy ACT. 
—— 1901—III. See U.*P. Lanp REVENUE Act. 
—— 1912-y1Y. See U. P. Courr or Waras ACT. 
—— 1915—VI. See PARGANA or Kaswar RAJA ACT. 
—— 1916— 11, See U. P. MUNICIPALITIES Act. 
-——— 1917—I. SeeU.P. GAMBLING Act. ° 
-—— 1922— Xl. See AGRA PRE-EMPTION ACT. 
-—— 1926—III, See AaRA TENANCY AOT. 


Regulation. 


Reg, 17903—1. See BENGAL Permanent SETTLEMENT 
s i REGULATION. 
Statutes, 


StAt, 1849—(12 & 13 Vio, o. 96). See ADMIRALTY 


s OFFENCES (COLONIAL) Act, 
a7 1860—(23 &€4 V10., c. 83). See ADMIRALTY JURIS- 
a" zt DICTION (INDIA) Act, 
z—— 1894-957 & 58 Vic. c, 60). See MEROHANT SHIPPING 

` AOT. 
-—— 1919—(9 & 10 Gzo. V, o. 101). See Government 
oF INDIA Aor, 
‘Additional evidence. See PRAOTIOE 27 
Administration sult- -Receiver, appointment of-- 
. TT rights. See O. P. O., 1908, O. XXI, RR. 
* 40,52* - 413 
Admiralty Jurisdiction (india) Act, 1860, (23 & 
: 24 Vic., c. 88), s. 1. See Cn. P. O., 1898, s. 176 351 
Admiralty Offences (Colonial) Act, 1849, (12 & 
13 Vic., c. 96), s. 1. See Cr. P. O., 1898, 5. 176 351 
Admission in one's own favour, Blue of— Attesta- 
tion of document— Knowledge of contents— Presump- 
tiow--Record of 4&tights, entry in—Benefit of pre- 
> sumption mot Yiven—Appeal, second—Firiding of 
fact, whether binding. 


A recital in’a document which amounts toan ad- 


Mission made by a parjyin his own favour is not - 


admissible in evidence in favour of such party. 

In the absence of facts and circumstances which 
“wowld indicate that an attesting witness has know- 
ledge of the cpntents of the document which he 
attests, : mere attestation is not sufficient for the pur- 
pose of imputing to the yitness knowledge®of the 
contents of the document. Y e 

. An entry in a Record of Rights i»@onclusiv’ until 
jt is rebutted ang is always very important piece 
of evidence and*whefeit appears that the lower Apa 
pellate Court has hot given tpe*benefit of such pre- 
sumption to the party in whose favour the enéry 
exists&he finding. of faĉt arrived at by that Court 
will not, ba binding upon she High Court in seconde 
appeak C BEPIN BBHARI DANDAPAT v.  'TRAILAKYA 
Nata®Danpapat, 31 O. W. N, 448 e398 
Adverse possesslon—Abadi landg-Presumption as 

eto possession —Duty of defendawt to prove agiverae 
possession—Lissentials of «adverse e possessiom-— 


Limitation Act (IX of 1908), Sch, I, Arta, 142, jn 


€ vendee an: 


Adverse posgesslon—concld. e. 


To prove title to land by adferse possession, for 
the statutory period, it is notesufficiant to show that 
some eacts of possession hawe beeg dóne; the posses- 
sion required must be adgquate, in continuity, in 
publicity and in extent toehow that it is possession 
adverse to the competitor; 
possession must be actual, visible, exclusive, hostile 
and continued during the time necessary lo create a 
bar under the Statute of Limitations 

The zemindar ofa village will be presumed o be 
_in possession of the abadi ,the ordinary presumption 
being that possession goes with title Whereea 
zemindar sues for possession of abadi land in his 
village the proper Article applicable is Art. 144 and 
not Art. 142 and it isfor the defendants to prove 
adverse possession. O Impap Husain Kuan v. HAIDARI 
Kaasan * 207 

Landlord and tenant. See LANDLORD AND 

TENANT $ 844 

— Mere planting of trees, whether evidence of 

exclusive possession. See CUSTOM 9 

Question of mixed law and fact. 

Adverse possession is a mixed question of fact and 
Jaw and cannot be allowed to be pleaded for the 
first time in appeal, as a decision on it cannot he 
arrived at without giving the parties an opportunity 
of placifg on the record all facts relevant thereto, 
L Maury v BELI Rau, A. I. R. 1927 Lah. 522 476 
——-——— Permanent tenaney. See GRANT 821 
Agra Pre-emption Act (XI of 1922), 5.47 (1) — 

Pre-emption, suit for—Price, payment of, proof of 

—Burden of proof—Market value, when to be 

determined. 

Sub-section (1) of 8.17 of the Agra Pre-emption Act 
does not mean that the Court must come to a definite 
conclusion that the ostensible price was not the actual 
price, but that seme evidence must be given by the 
plaintiff in order to raise the presumption thai the 
ostensible price was not tfe price actually paid. A 
presumption of this kind having been raised in favour 
of the plejptiff the burden of proof then shifts to the 
he has to satisfy the Coum& that the price? 

shown in the deed was the price actu&lly paid by 
* him. If he fails to satisfy the Court then all the 
“Court can do is to enter into the evidence regarding 
the market value of the.pfoperty and passa decree 
for pre-emption on payment of the market value.so 
found. 

Plaintiffs in pre-emption suits are very apt to 
imagine that they can acquire property at what they 
are pleased to,call the market value. The true market 
price of ordinary property is not easy to be ascer- 
taingd and if it is shown that the money set out in 
the-sale-deed has actually changed hands the plaintiff 
must pay that sum if he desires to get that property b 
pre-emption, “A ABDUL GHAFUR v. KAMAL UDDIN, 2 
A.L. J, 441; A. I. R. 1927 All. 441 155 
— ——— 88. 193 20—Pre-emption ~Pendee acquiring 

property from Hindu widow, whether becomes cos 

sharer-—“Indefeasible interest”. i 

Section 19 of the Agra Pre-emption Act con- 
templates that a vendee cannot acquire the status 
of a go-sharer unless the interest he acquires before 
the date of the decree is ®‘indefeasible®. 

A transfer by a Hjndu*widow which is liable to be 
challenged immediately by the reversioners does not 
operate to confer an indefeasible interest within the 
meaning of s. 19 of the Agra Pre-emption Act. A Dxo 
Nararn SINGH v. ASODHIYA Prass@, 20 A, L, J, 603; A, 
LL B 1927 All, 575 . o i 7 120 





in other words, the . 
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Agra Tenancy Act (Il of 1901), s, 9—Pargana of 
Kaswar Raja Act (U. P. Act VI of 1925), ss. 4 (4), 6 
—Tenant recorded a8 fixed rate tenant in 1911, whe- 
ther ‘fixed rate tenant'-$ Dresumption as to tenancy. 
Section 9 of the’ Agra Tegancy Act enacts a 1uJe of 

evidence, and does not empody a provision to which 

a fixed rate tenant can be sgid to be “subject” within 

the meaning of s.6 ofthe United Provinces Act VI 

of 1915, . 

Section 9 of the Agra Tenancy Act cannot be invoked 


to his aid by ore who has been recorded as a fixed rate , 


tenant only in the Record of Rights prepared in 1911 
inasmuch as that section has reference to entries in 
Recerd of Rights prepared before the Agro Tenancy 
Act. But a person who has been so recorded is a 
‘fixed rate tenant’ within the definition of the ex- 
pression ins. 4 (4) of the Pargana of Kaswar kaja 
Act Vlof 1915. A AprT NARAIN SINGH v. MAHABIR 
ae SINGH, L. R. 8 A. 82 Rev.; A.I, R. 1927 All. 

65 


———— $8.20, 21, 24, 25—Grant of occupancy 
for fixed term for discharge of debts, whether 
mortgage or sub-lease— Transaction, whether void— 
'Sub-lease', meaning of—Usufructuary mortgage, 
essentials of—Transfer of Property Act (IV of 
1882), s. 58. 

The sub-lease contemplated by ss. 24 and 25 of the 
Agra Tenancy Act must mean a contract under 
which the person given the right of occup&tion is 
bountl, after entering into occupation, to pay some- 
thing in,cash or kind to the person granting that 
right and will not apply where nothing at all 
is to be paid in cash or kind tothe*person trans- 
ferring the right of occupation. 

A grant of occupancy land fora fixed term free of 
rent in consideration of a promise to pay certain 
debts already due and to pay the rent as it became 


- due yearly to.the zemindars is a transfer and nota 


mere sub-lease within the meaning of ss. 24 and 25 
of the Agra Tenancy Ac} and is, therefore, void 
under ss. ZU afid 21 of the Act. 

Per Mukerji, J.—Such a transaction falls entirely 
within the four corners of s.58 of the Trgasfer of 
Property Act,ahd is one of a pure usufructuary 
mortgage. A BHaAwANIv. CHAUDHARI MANGALI SINGH, 


I5. R. 8 A. 139 Rev.; 25 A. L. J. 635; A. I. R. 1927 All, 9 


567 n 205 
-— 88, 20, 24—Occupancy holding—Sub-lease— 
Agreement that tenant may appropriate rent—No 
liability to pay rent to lessor—'ransaction, whether 
amounts % transfer—Right of landlord under void 
sub-lease—Mere right to damages—Atiachment, 
legality of —Cjvil Procedure Code (Ag V of 1908) 

8. 60 (f). . 

A sub-lease*contemplated by s. 24 of the Agra 
Tenancy Act must be an agreement whereby a person 
ag sub-tenant promises to pay something in cash or 
kind in the futhre, and where it isagfeed that the 
whole rent may &e apfropriated by the sub-tenant in 
& particular manntr so that no liability to pay any- 
thing incash or kindremains withhim, the trans- 
action does not amount to a sub-lease; but is a 
transfer forbidden by s. 20 of the Act. 

Where an agreement purporting to be a sub-laase 
is void under e. 20 ofthe ĝgra Tenancy Aot, the 
transferor has no right to rent as such from the 
transferee. He has only a meme right to sue for 
damages, and this right cannot be attached under 
B. 6U (f) of the Oode of Civil Procedure. A Man SINGH 
v. OHUNNI SINGH, L. R. 8 A, 214 Rev 809 


p 85, 67, 177 Hijectment " suite Question of 


e 
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Agra Tenancy Act—1901—contd. 


. . 
proprietary stitle—Jurisdiction, objection to, with- 
drawn, effect H§—Appeal, forum of. 

It is not in every case included in group B of 
the Fourth Schedule to the Agra Tenancy Act that an 
appeal against the decision of an Assistant Collector of 
the First Clasg lies to the District Judge. Only those 
decrees of Assistant Collectors of the First Class in 
suits included in group B are appealable to th 
District Judge which come witlein cls. (a), (b), (c), 
(e) or (*) of 8.137 of the Act. It @oes not, therefére, 
follow that in°a suit for the ejectment of a tenant 
under s. 57 (b) of the Act an appeal would lie from 
the decision of the Assistanf Collector of the Fist 
Grade to the District Judge merely because such 46 
suit falls within group B ofthe Fourth Schedule of 
the Act. e 

In a suit fer ejectment of an occupangy,tenant on 
the ground that the tenant had permitted a third 
person to build a house on 24 portion of his tenancy 
land it was pleaded by the defendants that the house 
was not built on the tenancy land but was built on 
a plot with which the plaintiff had no concern. It 
was also pleaded by one of the defendants that the 
suit was not cognizable by & Revenue Court but this 
plea was subsequently withdrawn. The suit was 
tried by an Assistant Collector of the First Ofass: 

Held, (1) that the mere fact that the defendants 
asserted that the house in dispute was situatedeon 
a plot with which the plaintiff had no concern 
did not raise a question of proprigtaty title with 


respect to the particular plot from which the eject-. 


ment of the defendants was sought by the plfintiff 
and that, therefore, an appeal from the decision of 
the Assistant Collector did not necessarily lie to the 
District Judge; 

(2) that the objection to the jurisdiction of the, 
trial Court having been subsequently withdrawn the 
ease did not fall within the purview of cl. (f) of s. 177 
of the Agw Tenancy Act. A MoHAMMAD SHABBIR v. 
ZAIN-UL-ABDIN, L, R. 8 A. 74 Rev., A.I. R. 1927 All. 


564 184 
s S, 58A—Suit for ejectment in Revenu Court 
—Decision of Revenue Court that land was 


agricultural and not grove, finality of-—Civil suit 

for declaration that land was grove, whether 

maintainable—Kes judicata— J'upisdietion of Civil 
* and Revenue Courts. " M . 

The decision of a Revenue Court in a suit for 
ejectment under s*58A ofthe Agfa Tenancy Act, that 
the plot in dispute is held for agricultural pur- 
"poses and is not grove land*operates as res judicata 
and bars a subsequent suit in a Oivil Court for a 
declaration that the plot is a grove and that the 
Revenue Court, consequently, had no jurisdicfion 
to pass a decree for ejectment, . 

The walidity of the decree of a Revenue Court in 
® suit, which that Couct i9 alone competent to try, 
cannot depend eypon findings recorded by, the Ciyil 
Court in a suit betweene the same parties relating to 
the sante subject-matter instituted ater tho decision 
Sf the Revenue Coun. A BEHARI leat v, RAGHU Nate 
SINGH, L. R. 8 A. 235 Rev. A. I. Rí1927 All. 613 887 
e 8.165—Suit for pwofits -Sir land, vent of, 
e calculation of — Excess rofits recovered by one co- 

sharer, suit for, maintatnability of —Dedree obtained 

by gne co-sharer for arrears of rent, het fg can 
be taken into account. EA MAA 
8.105 of the Agra 


In asuit for ‘profits under 
"enarfey Act, the profifs of sir amd khud-kasht lands. 
held by a p&rticular co-sharey musi«be paken inta, 


916 ? a8 e 
Agra Tenancy Act—1901— concld. | 
*. 


. 
account and the rent of sir land heldeby a co-sharer 
must be assessed ata proper rat and not with 
reference to the farzi rate entered in the revenue 
papers. It may be that a co-sharfr is entitled to 
cultivate his #7 plots himselfand when he does so 
ihe profits must be assessed at a proper rate, but 
when the plots are in occupation of sub-tenants and 
here is no other material upon the record from 


œ- "which the proper remt of the plots càn be determined, 


- of Revenue to refer to the 


the Court is justified in assuming that the rent paid 
by the sub-tenants is a proper rent for those plots. 
Where the arrangement between co-sharers is that 
each party is entitled tô collect his share of the rent 
ffom the tenants in the patti, no party is entitled to 
collect from any tenant rent in excess of his share; 
and where collections® are made contrary to this 
arrangement, a co-sharer is entitled tea decree as 
against the other co-sharers for the ‘amount of his 
share of the rent that the defendants have realised 
from the tenants. . i 
Where in asuit for profits it is found that the 
defendant has obtained a decree for arrears of rent 
against a tenant, the plaintiff is justifed in asking 
that in settlement,of account, his share of the 
lecretal amount should be taken into account. 
BHAGIRAT v. KHETPAL, L. R. 8 A. 177 Rev. 139 


S, 167. See LIMITATION Aor, 1908, Sou. I, 
Art. 92 " . 287 
9,177.. See Aara Tenancy Aor, 1901, 5 57 
id À 184 
ræ Tenancy Act (lll of 1926) s. 254— 
A Vig Court, when can be made— 
Reference on abstract question of law, whether 
permissible. $ 
Section 254 of the Agra Tenancy Act eontemplates & 
teference to the High Court by the Board of Revenue 
in connection with some case which is actually pend- 
inge before the Board. This section does npt justify 
a reference in orderto obtain an opinion upon any 
question oflew arising ina case which has already 
Peen decided by the Board of Revenue. In other 
words, the section does not give authority to the Board e 
High „Court abstract 
questions of law detached from any concrete case 4, 
which may be pending before the Board for decision. 
A KztsuNA Dorra Dung v. RAM AcHHAIBER Rat, 25 A, 
L. J. 519? A. I. R. 1927 All. 491 261 
e 


Agreement ‘to lease-—Registration. See Recis- 
TRATION Act, 1908, s. 2 (7) 805, 


Allahabad High Court Rules, Chap. 2, r. I2. 
See PRoviNotAL SMALL Cavsz Courts Acr, 1887, p A 








Appeal—New tase. 

A party cannot*be allowed to make outa new. case 
in appeal especially when®it imvolves a consideration 
ofefacts upon which evidence has gmt been 4et in 
L Jiwan Kam y Hussain Bakusu, A. L R. 1927 Lah. 

. 


b34 . 631 
Stay of execution, See ©. P. O., 1908, self 





mamangan to Privy “Council—Substantial question of 
law. See. P. C., 1908, s, 11 8, 


per. sgcond—Point not argued in lower Court, 
whether cane taken 
A point not argued in the lower*Aepellate Court 
éahnot be entertained ih second Nppenl, A PUR 


p, KEREPAN LR, 8,A, 177 Rev. . 39 


ECT INDIAN OABÍB, 


"by it, but subject to certain 


apply to the Oouft for any direction, Al 


| | 4 
[1922 E 


Approver. See Evivence Act, 1872555. 114, illus. (b), 
33 . 500 


Arbitration. See C. P. C., 1908, Sox. II. 
— — —— Reference—Acknowgedgment. See DIMITA- 
* TION Aor, 1908, s. 19 t 181 


Arbitration Act (IX of 18999), ss. 10, 15-—Arbitra- | 
tion—Award by Umpir&—Appeal to Committee— ' 


Award made by Committee, whether enforceable. 
- The purpose of the Arbitration Act is to allow of 
arbitration by agreement under a poe. provided 
afeguards, and in 
particular to the powers of the Court to supervise 


_or intervgne in certain matters. Thus the Court is 


given important powers after the award is made; for 
instance, it may remit the award or may set it aside. 
The only persons or tribunals, however, considered 
as having seisin of the arbitration are the arbitrators: 
or umpire; there is no recegnition in the Act for an 
award by a tribunal superiorto the Umpire. There- 
fore, an award made by a Committee -hearing an` 
appeal, from an Umpire cannot be recognised under 
the Act, in spite of the fact that the Committee exer- 
cised appellate powers by virtue of the terms of an 
agreement between the parties to the dispute. O 
HEERALAL AGARWALLA & Co. v. Joakit  NAHaPIET & Co, 

Lr»., 31 O. W. N. 446; A. I. R. 1927 Cal, 391 395 

1i—Award Court—Notice by 


8. seni to 


arbitifuors—Failure to give notice—Filing of award . 


—Notice by Court—Appearance—Objections® to 
award—Limitation, whether saved—Procedure—. 
Award sent by one arbitrator, effect of. E 

The object o$ s. 11, cl. (2) of the Arbitration Aot 
is to give timely notice to the parties of the filing of. 
the award,and the failure to give the notice by the 
arbitrators is a fatal irregularity. Without such 
notice the award cannot be filed, nor notice issued. 
by the Court. 1f the notice is issued by the Court. 
the appearance of the party in answer to such. 
notice cannot be held to legalise it. 

In such à case as the above there cen be no ques» 
tion of limitation as barringthe filing of objections 
to the award, as there is no award properly fled, 
and the Court should direct the retufn, of the award 
to be filed anew according to propèr, procedure. 

It is not necessary that all the arbitrators should 
join in sending the award to the Court, any one 
arbitrator canon behalf of himself and the others 
send the award to the Court. R Kuatiza Bes Ber v. 
ABOWATH, 5 R. 171; A. I. R. 1927 Rang 197 800 


— $. 15—Award— Procedure for filing award— 
| Decree, whether can be pronounced upon basis of 
award—Administration of estate, whether can be 
directed in award. e á 
Aecording to the procedure provided under the 
Arbitration Act an award when filed in Court can be 
challenged urylér the Act on various grounds, but if 
it is upheld by the Court gs a ‘good award, the 
position is that the award woul remain filed in 
Court and by the terms of s. 15 of the Act it would 
be enforceable as if it were a decree of the Court. In 
other words, although itis not a decree and not a: 
judgment of the Court, execution can be taken out 
on ft in the same manner as ifit were a decree. 
Where the Court holes that the award is a good 
award all that is necessary for it under the Act is to 
file the award. N judgment need be pronounced 
upon the award and no decree need beframed in 
accordance with it. 
No arbitrator can give to apybody ul 





right to 
that -can 


IM : ' 


^ Ypli 109] 
‘Arbitration Act-*-conold, : 


be done, once an award has been filed, is to take out 
execution of the award. fAn award cannot compel a, 
Court to adminiS$ter am estate. This can only be done 
by an administration suit og by taking out originating 
summons. C JaxENDRA MOHAN BHADURI v. ANNAPURNA 
Dest, 31 O. W. N. 517; 45 O. L. J. 597; A, I. R. 1927 
Cal. 562 d 108 


Attestation—fnowledge of contenta. See ADMISSION 
. 


398 

Award—Appeal. See O. P. C., 1908, O. XXIII, n. 3 
e . * 608 
—— —— Registration, See REGISTRATION Act, 1908, 
ss. 17 (4), 49 277 


Banker and customer—Bank crediting amount of 
hundi in customer's accownts—Holder in due course 
—Debiting amount of dishonoured hundi—Discharge 
by accord and satisfaction or merger—Right of Bank 
to sue on dishonoured hundis. . 

A Bank which credits the customer with the 
amount of a hundi as soonas itis paid into his 
credit is usually in the position ofa holder in due 
course of the kundi and collects the same, not for the 
customer, but for itself. 4 

Merely adding the amounts of dishonoured hundis 
to the debit side of an already overdrawn account 
of the customer and showing this debit in the pass 
book does not operate as a discharge of the hundis 
by aceord*and satisfaction or by merger and does not 
extinguish the rights of the Bank gn the Aundis 
against the customer or the drawer of the hundis. L 
ALLAHABAD BANK Lip, v. RATTAN OHAND CHAWLA, EU 


R. 1927 Lah. 577 


—— Deposit—Limitation. See LIMITATION Act, 
1908, Sou. I; ArT. 60 145, 408 


Banking—Branch Banks—gLiability of one branch to 

clients of other branches for carrying out instructions 

— Principal and agent—Swub-agent— Liability of sub- 

-» agent to follow principals direetions —CoumactAct 

* (IX of 1872), $ 19, —Custom to the contrary, legality 
of —Jucdicial notice. © 

* Held, Per Harrison, J., (Dalip Singh, J., dissenting) 
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Bengal Criminal Law Amendment Act of 1925, 
whether ultra vires—-®ower of Local Legislature * 
to affect station law of England introduced into 
India in 1726—Government of India Act, 1919 (9 & 
10, Geo. V, Chag. 101), ss. 72-E, 80-A (4)—'A fect 
any Act of Parliament, meaning of—-Bengal 

- Criminal Law | Amenfment Act, bhether affects 
Magna Garba and Petition of rights—Criminal 
Procedure Code (Act V of 1898), s. 491—Writ of 
habeas corpus, whether can be issued for purposes e 


falling under s. 191—Power ofIgdian Legislatuye =e 


to abolish old, writs—Letters Patent (Cal), cl. 10— 

Application for writ of habeas corpus in case 

covered by s. 491, Criminal Procedure Code—Order 

refusing application, whether appealable—Perse 
ordered to reside within particular limits and to 
report to Police Officer—W pit of habeas corpus 
against Police Officer, whether can be issued— 

Bengal Orihinal Law Amendment (Supplementary 

Act), of 1925,s. 6, effect of. 

The Bengal] Criminal Law Amendment Aot, 1925, 
is not ultra vires or illegal. 

The Act does not ‘affect’ the Magna Carta and 
Petition of Rights within the meaning of cl. (4) of 
8. 80-A ofthe Government of India Act which pro- 
vides that the Local Legislatures gf India shall have 
no power to make any law affecting any „Act of, 
Parliament, and is not consequently obnoxious to the 
provisions of the said section. 

What el. (4) of s 80-A refers to and preserves froin 
interference is the effect of an Act of Parliament by 
its own force as a determination æf the will of 
Parliament with reference to a particular sulyect- * 
matterand the clause cannot be construe& as mean- 
ing, that because in 1726 when there was no other 
law the Courts in Calcutta sadopted the law that 
prevailed in England subject to many modifications, 
therefore, any partof that law so introduced which e 
originated in Statute as distinct from Common Law 
cannot be interfered with by the Local Legislature. 

The Indifn Legislature had power even before the 
Gevernment of India Act of 1919, to make enact- 
ments modifying the exercise by the High Court 
eofthe powers previously possessed by the Sifpreme 
Oourt, and the doubts formerly entertained as to 
eits powers to préhibit recourse to the old writs and 


—In spite of the existencg of s. 194, Contract Act, * forms of procedure are unfounded. 


branch Banks do not recognise nor carry out instruc- 
tions given by clients of other branches unless they 
have been definitely instructed to de so,as an actof 
courtesy by *making enquiries, etc. But for practical 
purposes and so far as their obligations are concerned 
the branches donot recognise any liability what 
soever to carry out instruetions from the clients of 
other branches unless those are properly conveyed 
through the branch Bank with which the client 
deals. This is such a universal practiee that it may be 
taken judicial dotice of. M 

Per Dalip Singa J.-*Where a branch Bank entrusts 
a matter of one of its customers to anéther branch cf 
the same Bank, the latter is in the position ofa sub- 
stituted agent for the purposes gf the agency en- 
trusted to it so far as the customer is concerned, and 


. is, therefore, bound to obey the instructions of she 


customer. L] . $ 

It is doubtful whether a Custom or usage among 
Banks in contravention of $194 Contract Act, can 
be pleaded, or taken judicial notice of. L Jar PARSHAD 
v. OHARTERED Bank or INDIA, A. I. R. 1927 Lah. DE d 


Bengal Cess Act (IX of'1880). see Ozss Acr EE 


For any of the purposes mentiened in s. 491 of 
the Criminal Procedure Code, it is mot now, open to 
an applicant to make an applicajion independently 
of that section altogether for the prerogative writ 


of habeas corpus on the Civil Sidepfthe High Court, 


although for cases which are not within the section, 
if any, the writ may be available. 

The Bengal Oriminal Law Amendment (Supple- 
mentary Act, 1925, prohibits the exercise of the 
powers under s, 491 of the Criminal Procedure Uode 
in resp@ct of a person arrested br detained in 
dustody under the Bengal Ctiminal Law Amendment 
Act, 1925. °, . . 

The „latter Act is an ct which was intended to 
gupplement the Ordinary Criminal @aw in Bengal 
andethe question wlfether or not & particular person 
is Jegally detained under it has togbe dealt with, if at 
all* under the Criminal Procedure Code. » 

e The appellant who was, ordered under,s. 11 of the 
Bengal Oriminal Law Amendment Act of 1925 to 
reside within particulir Police limits outside Caécutta 
and to report tq the Police Qffiter in charge of a 
particplar Pole Sjation wijhin the said limits, 
wRile so residing, made an applitation fora writ of 
habeas corpus to & Judge of the ONginal Side of 


DE > 
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e 
the Calcutta High Court in its Dil Jurisdiction, 
and on the application being refused appealed to the 
High Court : A f 
Held, (i) that the right to the kind of relief sought 
was solely urfier the Orinfinal Procedure Code, and 
that consequently no appeal lay under cl. 15 of the 
Letters Patent; 
(ii) that the Police Officer had no such control or 
==- cystody of the appellant as would'entige the appel- 
lant to geta direction to the respondent that he 
should produce him before the Court. OC GIRINDRA 
Narta BANERJEE v. BIRENDRA Nata Pat, 31 0, W. N. 
93; A. L R. 1927 Oal. 496; 54 O. 727 647 


Bengal Excise Act (V of 1909), Chap. IX. See 
' Or. P. O., 1888, ss. £02, 103 547 


BengalLand Revenue Sales Act (KI or 1859), 
ss. 3, 10, 11—Revenue sale—Sale of estate con- 
taining  buildings—Buildings, whethem pass to 

urchaser—'Estate', whether includes buildings— 
Mazin ‘quicquid plantatur solo, solo cedit', how sar 
applicable to India~Land acquisition—Acquisition 
of land containing  building—Apportionment of 
compensation between owner of building and owner 
of land. 


On the failure of an owner to pay the Government 
a@sessment, his estate or interest in the land is 
forfeited or mather determined, and by a sale 
held under “Ach XI of 1859, what is sold is not 
the interest of the defaulting owner, but the interest 
of tie Crewn, subject to the payment of the Govern- 
ment assessment. 


The rule of law thet whatever is affixed or built 
on the soil becomes a part of it and js subjected to 
the same rights of property asthe soil itself has at 
the most only a limited application in India. 


The word ‘estate’ in the Bengal Land Re*enue Sales 
Act XI of 1859, must be taken to have a mare 
limited meaning than it would have in English Law 
and te Government's power of sale for arrears of 


revenue prima facie is limited tothe land, which is 
subject to the payment to the Gawernment of the, 
annual revenue, in respect of which the proprietor * 
is enjered in the General Register of Revenue-pay- 
ing estates ; the ownership of buildings standing 
on the Ind does not, therefore, pass to a purchaser 
of an estate at a safe for arrears offrevenue. 


Where an estate copsisting of land and building. 
is acquired under the Land Acquisition Act and the 
ownership of the land and the building vests in 
diferent persons, in apportioning the amount of 
compensation between the owner of the heuse and 
the owner of the building the Court shouldtake into 
consideration the fact thatthe ownerof the Ind h 
aright to call for removal of the hougo in which case 
tite owner of the building will geteonly the cost of 
the materials. sThe Court Should also consider the 
possibility that but fr the acquisition the owner at 
the house would Bea possible purchaser who nfight 
be willing to pay more than the demolition value. P C 
NanawaN Das KHETTRY v" JATINDRA Nata Roy, A. LÈ R. 
1927 P. C. 135; 46 O. L. J. 14 29 Bom. L. R. 1143; 58 
M. L.eJ. 158; 310. W. N. 965; (1927) M. W. N.461; 54 
O. 689; 8-Pe L. T. 663 e 198 


. Bengal, N. V. P. ahd Assam Gleil Courts Act 
* (Xll of 1887), Se8:"See Cn. F^ O., 1898, ss. 185, $ 6 
. . & 
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Bengal Permanent Settlement Regulation I of 
1793—Income from permanently settled landa 
—Tax. See Incomz Tax Act? 1922, ss. 0, 11 845 


- Bengal Tenancy Act (yll! of 1885), s. 22 (2)— 


ccupancy holding—Transfer to fractional pro- 
prietor, effect of —Tragtsfer of proprietary right 
by such proprietor—Sub-lease of raiyati interest, 
effect of. . , 
Where a fractional proprietor obtains a transfer in 
his own favour of occupancy gights he does not 
become anoccupancy tenant but nevertheless acquires 
a separate interest in the raiyati holding, paying to 
his co-proprietors their proportionate eshare of the 


rent ofthe holding. If such fractional proprietor _ 


subsequently transfers his proprietary interest the 
raiyati interest held by him also passes to his trans- 
feree and the latter can sub-let such interest to the 
transferor who thereupo#& becomes a raiyat of the 
holding. 

Quære.— Whether such a raiyat can acquire an 
occupancy right by twelve years’ occupation. Pat 
GOPI SINGH v. JAGDEO Sines, 8 P,L. T. 69; A. I. R. 
1927 Pat. 172 386 


S, 30—Landlord and tenant—Enhancement 
of rent—Construction of document—Compromise— 
Pottah—Tenant described as occupancy tenant in 
compromise, effect of—Estoppel—Stipulation for 
payment of additional rent for additional area at 
fixed rate, effect of. * 

. An ejectment suit was compromised whereby & 
certain aren of land out of the land in dispute was 
settled with tht defendants and in the deed of com- 
promise the defendants were described as "being in 
possession as raiyats with occupancy rights." Ina 
Subsequent suit for enhancement of rent: 

Held, (1) that it would not be correct to read the 
recital in the compromise asan admission on the 
part of or a representation by the defendants as re- 
gards their status, but that it was meant only to be 
a recital narrating allegations upon which the suit 
was founded; 

(2) that assuming that it was meant to be an ad- 


e mission, the defendants were not'pgecluded from 


showing that it vas wrong unless the admission could 
be held to operate as an estoppel; ° 
(3) that the recital coulg not operate as an estoppel 
unless it could be hold that it was contractual or 
essential for the purpose of the instrument or that 
it ‘was the intention of the parties to make the fact 
recited a basis of their action inthe måtter of the 
compromise. |, 
* A stipulatjon jn a pottah that i£ any additional 
area is discovered in future in the pogsession of the 
tengnts, rent would have to be paid therefor at the 
rate fixed in the pottah does not by itself warrant 
conclusion thatethe rent has been fixed in perpetuity, 
although such a stipulation fornrs' an important 
factor in the determination bf the question. The 
stipulation. h$wever, is not the? sole determining 
factor. C SURJA Kumar TEWARI v. RATAN CHOURA. Bl 
©. W. N. 450; A. I, R. 1927 Cal. 406 323 


—.-——— 88. 40, 71 (4)—Evidence Act (I of 1872),. 


È ?4—Appraisenent of crops—Cro cutting report 
relating to neighbouriftg land, whether admissible, 
A crop-cutting pepoft prepared by a Revenue 

Officer in the ordinary course of his duties in a pro- 

ceeding under s 40 of the Bengal Tenancy Act is a 

document forming a record of acts of a Public 

Officer, such actshhaving been earried out ,by him in 

the ordinary course of his dugies and as such it falls 

` . 


a" " 
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within the provisions ‘of s. 74 ofthe Evidence Act. 
Such report is, therefore$admissible in evidence for 
the purpose of appmisement of crops of a nejgh-* 
bouring holding under s. 71,(4) of the Bengal Tenancy 
Act. liven when such repert does not relate to the 
year in respect of which the appraisement has to be 
made it is relevant in the alesence of evidence to 
show that therg wasa material difference between 
the crops of the yeawin dispute and the year to which 
the report* relates. Pat Kisaon Deya Gom v. 
Isawarnata SINGH, 8 P. L. T. 74; A.L R. 1927 Pat. 
167 ¢ d e 391 


$$. 50, 111-A, Chap, X— Record of Rights, 
entry in—Correction of eniry—-Procedure—Civil 
suit for correction —Presumnption as to fixity of rent, 

whether arises, . 

Anentry in a finally published Record of Rights 
cannot be interfered with in any other way except as 
provided for in Chap. X and in s. 111-A of the Bengal 
Tenancy Act. Where no proceedings are taken to 
alter an entry either before the Revenue Court or 
before the Special Judge or in any other way pro- 
vided for in Ohap. X and s. 111-A of the Act, an entry 
cannot be interfered with. 

Where in an ordinary civil suit a question arises 
with regard to the correctness of an entry in g finally 
published Record of Rights the presumption laid down 
in s.50 ofthe Bengal Tenancy Act cannot arise. G 
Sarr Pramip GARGA BAHADUR v. Broza GOPAL DALAPATI, 
31 O. W. N. 499; A. I. R. 1927 Cal. 458 113 


ss. 69, 70— Limitation Act (IX of 1908), 

Sch. I, Art. 182—Appraisement of crops—Approval 
of Amin's khasra—Final order passed subsequently 
—Execution of order—Limitation, commencement of. 

A landlord presented an application under s. 69 of 
the Bengal Tenancy Act for appraisement of crops 
and for ascertainment of the liabilities of the tenants 
for rent. Eventually an order was passed under s. 70 
of the Act approving the khasra prepared by the 
4min. The khasra did not, however, on the fgce of it 
disclose the moftetary extent of the liabilify of the 
tenants to thé landlord. Subsequentdy a final order 
was drawn up by the Court which showed the quan- 








tity of the crops, the selling rates and the actual e 


amount of money recovefable by the landlord as 
agatnst each of the tenants: 

Held, that for the purposes of execution of the 
order the date of the order must be taken to be that 
on which the final order was passed and not that on 
which the order approving the khasra prepared by, 
the Amin was passed. oN a 

The test ia$uch a case is whether the order from 
the date of which limitation is sought to be caletlat- 
ed had complete finality and was enforceable as a 
decree. If all¢he data for the ascertainment of the 
liability of eachgof the defendants to the landlord 
can be found onsthe face of the order, that order 
can be regarded asa final order although the actual 
liability of each of the defendants might not be 
worked out in detail in the order” Where, however, 
the liability of the tenants cannot be worked out on 
the basisof the Amin’s khasra gantil certain other 
matters which are outstandèng between the p&rties 
have been worked out, the otder,cannot be regarded 
as final until these matters have been decided. Pat 
GOPAL SARAN NARAYAN SINGH v. DEONANDAN Maxton, 8 
P. L. T. 141; A. I. R. 1927 Pat.'171 106 
———— & 71 (4). eee 8zNaap Qsnanoy Aor, 1885, 

Ba, 40, 71 (4) E 391 
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—— 8. 153—Suit fo? rent—Decisi8n by Munsif 
not specially empowered—Appeal to Subordinate 
Judge, maintainability of—Second appeal, whether 

ies. 


A decree páesed' ina suit for*rent by a Mungif =e 


who is not at the» time of the trial of the suit special- 
ly empowered to exercise final jurisdiction is not 
within the purview of s. 153 pf the Bengal tenancy 
Act, and is, therefore, appealable. The decision 
passed on appeal by the Subordinate Judge in sucif 
a case is final under the provisions of the said section 
and no second appeal lies therefrom to the High 
Court unless® a question of title or some interest in 
land has been decided. Pat Batprx LACHMINARAIN 
Jua v. Nasafar Kuan, A. I. R. 1927 Pat. 300 603 


s. 153—Suit to recover vent—Plea that 
holding forms part of bigger holding—Dismissal of 
suit—Appeal, whether lies. 

Plaintiff instituted a suit to recover the rent of a 
certain jama. The defence set upêwas that the alleged 


.jama had no separate existence but formed a part e 


of & bigger holding. This plea was accepted by 

the trial Court and the suit was dismissed: m 
Held, that the case did not fall wjthin the excep- 

tion to s. 153 of the Bengal Tenancy Acb and that an 


appeal was not,therefore, competenf to the District . 


Judge. C KuvanisH Cu. MuKHUPADHYA v. RAM RATAN 

Gross, 310. W. N. 436 357 

—— — Sch. lil, Art. G—Execution of  decree— 
Dismissal of application, improper—Limitation, 
expiry of—Continuation of execution by amendment, e 


whether permissible. 
In order that a subsequent application for execu- 


tion may Be treated as being in continuation of a e 


»evious application, the previous application must 
kave been dismissed without any default on the part 
eof the decree-holder, and the scope and chars@ter of 
the two applications must be the same. 
* During the pefdeucy of an execution application 
additional properties may be entered in the applica- 
tjon by way of ameadment and such amendment may 
be made even after the expiry of the period of 
limitation for exegution of the decree, where the 
amendment has become necessary asthe result of 
an improper order passed by the Qourt,for instance, 
where a previous execution? application was dis- 
missed for no fault of the decree-holder. Pat 
Bisucnpeo SAHU v. MAHADEO Prasab Sanu, 6 Pat. 274; 
A. I. R. 4927 Pat. 223 895 


z500. IH I—Rent-decree—Amoynt made payable 
e by instalments by cpnsegt—Validuy of decree— 

Decuge, whether one for rent or  money-decree— 

Execution —Latitation—Provisions of Seh. III of 

the Bengal Tenancy fct, applicability of—Tests— 
© Jydgments—Errorg in law, effect bzr. 

A decree for rent obtained by ‘a landlord against 
his'tenant does not cease to beaerent-decree within 
he purview of Sch. Ill of the Bengal Tenanoy Act 
b reason of the fact that by the consent of the 
payable in 





instalfnente. " . 
Making a degree for rent payable by instalments 


ide mere error of law and does not go to the jurisdig- 
tign of the Osurt making such a decree. . 
" . . 


kani 


e 
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Anerror in law does not invalidate a judgment 
until it is set aside by a Sugerior Court. .. 

The test of the applicability of the provisions of 
Sch. III of. the Bengal Tenancy Act regarding 
limitation is whether the suit is between landlord 
and tenant to whom the provisions ofghe Act apply. 
Pat ACHUTANAND SINGH v. GAYANCHAND Manton, 8 P. 

au. T. 673; A. I, R. 1927 Pat. 313 768 


BAN of Lading. ẹ Sée CONTRACT $ 807 
‘Bombay Pleaders Act (XVII of 4920), s. 20 (1) 
' —Qase falling under cls. (a), (b) and (e) of s. 20 

(1)— Costs—Pleader's efees—Two sets to be allowed 
e Bnless Court otherwise directs. 

Tn cases falling under cls. (a), (b) and (c) of s. 20 
(1) of the Bombay Pleaders Act, 1920, although the 
discretion of the Court to disallow more than one 
Bet of cogt® is not excluded, yet unl@ss the Court 
otherwise directs, the fees of two Pleaders should 
be taxed in the bill of costs. B Tursi Later v. OMKAR 
Hona, 29 Bom. L. R.897; A. I. R. 1927 Bom. 399; e 

' 492 : 


Bombay Rent (War Restrictions, No. 2) Act 
` (VIL of 1918), ss, 16, 17—‘Rent’, whether means 

‘standard rent’. : 

The “word 'rent'in s.17 (1) (a) of the Bombay 
Rent (War Restrictions, No, 2) Act, 1918, does not ne- 
c@ssarily mean standard rent, but on the other hand 
means rent claimed in the suit, or, ab any rate, the 
rent which Rasgo be paid under the agreement sued 
upon. 


The magginal note to s. 17 applies only to sub-cl. (b) ` 


of sub-s. (1) of the section. B KRISHNARAO KHANDERAO 
v. Vigji PERAN, 29 Bom. L. R.895; A. I. R. 1927 Bom. 
431 663 


e Bombay Village Hereditary Offices Act (Ill of 


1874), 8. 58. See On. P. O., 1898, s. 197 342 


Burma Oil Fleids Act (1 of 1918). See PETROLEUM 
Act, 1898, s. 2 830 


.Burngese Buddhist Law— Divorce—Husband 
“taking lesser wife—Omission of wife to sue for divorcee 
immediately, whether amounts to consent. : 

The mere failure of the wife of a Burman to sue fore 
„divorce for a few months after her husband had 1 
takem a lesser wife does not amount to consent on her , 
part toethe taking of the lesser wife. R Maune Ba 

Trauna v. Ma ON NYIN, 6 Bur. eL. J. 22; A. LR. 
1927 Rang. 112 473 


' Calcutta Insolvency Rules, 1910, r. 178— Sale by 
Official Assignee with consent of secured, creditor— 
Official Assignee, whether entitled to deduct commis- 
Sion from amount due to secured creditor—Rights 
of secured creditors. : 

The Official Assignee having taken possession of 
the assets of an insolvent ata time when he had xo 

tice of a secured creditor's rights eproceedeg to sell 
the properties. The securgd creditor objected and 
instituted a sit. fpr enforcing his security. An 
arrangement waséhen come to by which the credit@r 
agreed to waive his objectiowto the Official Assignee 
proceeding with tife sale provided the sale procbeds 
would be retained by him till the decision. of all dis- 
putes. Thè gross sale pfoceeds tvere not sufficient 
evengSio eóver the secured claims. The Official 

Assignee claimed gommission on the sale proceds : 
Held, that the Offiefal Assignee Wae not entitled to 

cemmission inasmwch* as the secured creditor aha 

merely. waived his objection” to the? sale by. the 
: i ; 


. 
. 
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Calcutta Insolvency Rules—coweld, 


Official Assignee and had not*in any way brought 
himself into the insolvency gadministration. 

* Itjs a fundamental prisciple, of Insolvency Law 
that as regards his security a secured creditor cannot 
be forced into the Insolvency Court at all.. G OFFIOIAL 
ASSIGNEE oF CALOUTTA v. RAMRATAN Das BAGREE, 54 O. 
317; A. I. R. 1927 Cal. 829 539 


Cause of actlon— Agency. . 

A cause of action is the bundlé or sum jotal of all 
the facts that it is necessary to allege and prove for 
the succegs of the claim. é . 

Where a person is the agent for another for sale 
of goods at a particular pas and sufferslóss owing 
to default of the latter, his cause of action arises at 
the place of the agency. A Unron INDIAN Sucar MILLS 
Co. Lro. v. BRIJ LAL JAGANNATH, 25 A. L. J. 450; A. I. 
R. 1927 All. 426 756 
C. P. Election Rules, rr, 9, 44. See ErEorioss 257 


C. P. Land Revenue Act (Il of 1917), ss. 188, 
192—Lambardar and co-sharers—Remuneration of 
havildar and mukaddam-gumashta— Expenses for 

. Holi and Dasehra—Co-sharers, whether liable to 
contribute. 

Before anv part of the remuneration of a hovildar 
and mukaddam-gumashta engaged by a lambardar can 
be chafged to the proprietary body it must be proved 
that his entertainment was absolutely essenti@l for 
the collection of the rentand land revenue and the 
co-sharers agreed thereto. 

Dasehra and *Holi festival expenses are not essential 
for village management and before the co-sharers 
could be made liable for contributing towards such 
expenses there musi be distinct proof of a prior agree- 
ment on the part of the co-sharers to share them. N 
SARJABAI v. DURGA A. I. R. 1927 Nag. 207 612 


O. P. Tenancy Act (lof 1920), ss.5, 11—0ccu- 
pancy holding of joint Hindu family—Rule of 

- survivorship, whether applies—Joint son, whether 
succegds io exclusion of separated son, 


L 3 . 

The inheritance of an occupancy h$lding, which is 

the property of*& joint Hindu family, is subject to 

the law of survivorship, as in the case of an absolufe 
occupancy holding. a 

Such a holding will pass wholly to a son who was 

joint with his father, the holder thereof, to the*ex- 


clusion. of the separated son. N DuLRU v. SHIOLAL, 
A. I. R. 1927 Nag. 272 . 711 
~ $8. 13; 89—Occupancy holding—Surrender 


by widow? reveFsioners, whether cast question. 

A surrender by a widow of occupancy tenancy 
holfling is not liable to be set aside by the rever- 
sioners of her Dusband for want of legal necessity 
as she has am absolute right in the, holding as any 
other male tenant and not merely a life-interest as 
under Hindu Law. N JANI v. BaPu, 888 


————8. 49 (2)—Sir land—Surrender by Hindu 
widow in favour of reversioners, whether transfer 
— Absence of sanction of Revenue Officer—Deed, 
fegistration of, whether forbidden. 

A*surrender by $ Hingu widow of the whole estate 
of her deceased husband, including sir land, in favour 
of her reversionerf is not a transfer and does not 
require the sanction of the Revenue Officer aud the 
registration of a document evidencing the surrender 
isnot forbidden by s.49(2) of the O.P. Tenancy 
Act, N SAKHARAM, KAUTIKABAT : 30 


e 
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C655 Act (IX of #880 B.C.), ss. 4, 41 (3)—'Culti- 
vating rBiyat', definition of—Tenure-Rolders—Divi- 
sion of holding—Co-sharer paying less than Rs. 100, 
whether cultivating ragyat—Liability to pay cess, 
extent of. e n s . 


Where a person cultivates the land himself and 
pays rent not exceeding R$.100 per annum he is a 
'oultivating raiyat' within the definition of the Bengal 
Oess Act whatever may be tHe character of his hold- 
ing under the Bengal Tenancy Act and is liable to 
pay cess only at thé rate of half an anna in the rupee. 

The denomination, ‘cultivating raiyat’ has nothing 
to do with the Bengal Tenancy Act nor hag the Ben- 
gal tenancy Act anything to do with the réalisation 
of cess Pat ABDUL Hasan v. ASGHAR ALI, 6 Pat. 13; 
8 P. L. T. 643; A. I. R. 1927 Pat. 270 65 


Chit Fund—Penal clause—Relief. See Contract Act, 
1872, 8, 74 : 14 


City of Rangoon Municipal Act (VI of 1922), ss. 
178,230—Rule 2, Sch. II, whether ultra yires— 
License fees from private markets— Statutes, inter- 
pretation of —Foreign judgments, 


Under s. 230 of the Rangoon Municipal Act, it is 
not competent to the Corporation of Rangoon to make 
rules for levying license fees from private markets, 
and to insert ‘such rules in the Schedules of the Act. 
Consequently, r. 2, Oh. XV, Sch. Il of the Acteis ultra 
vire and inoperative. 

Nor can such power be implied by the general 
words of s. 178 of the Act. This section did not 
intend to give the Corporation powes to impose on 
the owners of private markets a charge for a license 
extending to any amount for which sanction of 
Government could be obtained. The intention was 
merely to give power to charge a fee which would 
save the Corporation from being out of pocket by 
reason of the duties and liabilities imposed on it by 
Act ofthe supervision and regulation of private 
markets, . $ 

All charges upon the subject must be imposed by 
clear and unambiguous language because jin some 

Ülegree they operate as penalties. The subjftt is not 
' to be taxed wnless the language of the Statute clearly 


imposes the obligation. In a ease of reasonable doubt » 


the construction most beneficial to the subject is to* 
be adopted. * 

However useful in the scientific study of com- 
parative jurisprudence, judgments of Foreign Courts 
based often on considerations and conditions totally, 
differing from those applicable to or prevailing in 


India, are only likely to confuse the administration of ° 


justice. R MUNIOIPAL — CoRPORATfON, RANGOON v. 
SoonATRE Barea Bazar Co. Lrp., 5 R. 212; A. I. R.1927 
Rang. 183 878 


Civil Procedure Code (Act V of ©1908), s. 10— 
Stay of suit*-Matters substantially dnd directly in 
tssue, identity pf—Mortgage—Suit by mortgagee to 
recover mortgage-money—Suit by *mortgagor for 
declaration and injunction—Stay, whether can be 
ordered. ot 


_ The object of s. 10 of the Civil Procedure Code 
is to avoid a conflict of judicial decisions and ufider 
that section isis necessaryethat*the matters ditectly 
and substantially in issue gn one suit must also be 
directly and substantially in isfue in the other suit. 
Identity of reliefs is not necessary but the mere 
identity of one or more issues apart from their im- 
portance and bearing,.dpes not suffice. 

Where & mortgagee institutes a suit to recover the 
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e 
mortgage-money from fhe mortgagor and a countera 
suit is institute by the mortgagor for a declaration 
that the mortgagee is not entitled to obtain posses- 
sion of the ceeded property and for injuncticn 
and damages, it cannotebe said thaé the matters 
directly and spbstantially in issue in the two suits 
are identical so as to attract the operation of the 
provisions of s.10 of the Civil Procedure Code. B, 
DINSHAW v. JeuN ©ARAPIET GaLsTAJJN, 20 Bom. 
382; A. I. R. 1927, Bom, 248 ? 229 


8. 11-—Finding not final, whether res judicata 

-—Unnecessary finding, effeet of. 

A finding ina former suit in order to have fhe 
authority of res judicata must have been necessary to 
the determination of suit. . 

Section 11, Civil Procedure Code, though not ex- 
haustive, is binding as far asit goes afd" according 
to it there ig no bar of res judicata unless there is a 
final decisfon. L BISHAN SINGH v. JIWAN SINGH 22 
——— S, 11, See LIMITATION Act, 1908, 8.9 96 


S. 11—Resjudicata—Issue mot relevant but 
raised, fought out and decided, whether res judicata 
—LHstoppel—Leave to appeal éo Privy Council— 
Substantial question of law of general impogtance. 
If a party raises an issue, however, improperly, in 

a case, which is accepted by the other side, and if 
the Court itself accepts the issue to be one relevant 
to the inquiry and necessary for the determination 
of the case, and that issue is argfed out by both 
parties and a judicial decision come to, it ia not 
open subsequently for either of the partids, or their 
successors-in-interest, or the persons claiming through 
them, to say thatthe issue edoes not constitute res 
judicata. 


L. Rowe 


. 


But the mere fact that this question of law ise 


raised in the groünds of appeal to the Privy Council 
isnot a spound for certifying the case to be a fit 
one for 


eave to appeal to the Privy *Coultcil € 


igasmuch as what the Courts have to consider. 


in granting such a certificate is whether there is a 


ə substantial question of law of general importance. 
28 


A JacDEO MISIR Y MAHABIR TEWARI 


— — —— ss. 46, 151, O. XXI, rr. 21, 26, 30, 37— 
Execution of decree—Inherent power of Court to 
* stay execution—Discretion, limits of—Indeéfinite 
stay, whether proper— Transfer of decrte—Juris- 
diction of Cour? after ivansfér to issue precept—- 
Court to which precept is issued, whether can question 
validity of precept. . PUDE 
A Court has inherent power ex debito justitie to 
stay or defer the execution of a decree on grounds 
other than those provided for by the Civil Proce&ure 
Code; but the discretion that it has dies within very 
narrowe limits and does not exte»d to repeatedly 
postponing execution ef a decree in such a way as to 
prejudice the sights of the decree-holder, and to stay 
execution indefinitely. » 
The*mere ground that a degree-Mplder has ample 
*secgirity and the ju&gment-debtords making bona fide 
efforts to raise aloa® is not a ground for staying 
execution indefinitely. ie eA te 
A Court does notlose its jurisdiction to Issue s 
precept by reasch of thé fact that it bas previously 
trangferred the decree to another Court for extguticn. 
The Court to which a decree bas been transferred 
gr a precept ehfis been issudd by a Court having 
pécurfiary and territorial jurfsdietion cannot embark 


ypon an endwiry into the validity ofthe decree or 
. E 
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precept. The proper place where thegr Validity may be 
challenged is the Court whieh passed the decree or 
issued the precept. C GazsTAUN v. lgrxsua w, 31 O. W. 
N. 653; A. I. R,1927 Cal. 581, 513 


ss. 47, 92—Religious  tryst—Scheme— 
District Judge empowered to decide questions as to 
, management —Reference to District J'udge—Decision, 

ew" whether final~Appeal, maintainability of. 
“Where under a®scheme for management ofa trust 
the District Judge has power, though implied, to 
exercise control vue in regard to any question 
of management of the frust that may properly be 
Vought before him, the District Judge is the final 
authority in matters in dispute under the scheme 
which are referred to Mim. His decision is not one 
under s.4J,,Civil Procedure Code, and no appeal 
lies therefrom to the High Court. B SHRIDHAR ANANT 
GaNpPULE v. Gano RAGHO Guray, 29 Bom. Ta. R. 891; A. 
I. R. 1927 Bom. 422 * 659 


38. 47, 92—Scheme suit—Order passed under 
- scheme framed under s. 92, whether appealable. 

No appeal lies against an order passed by a Court 

in exercise of a pewer conferred upon it under a 

e scheme éramed in a suit under s. 92, Civil Procedure 

Qode. M VgNuaoPAL REDDY v. MUTHUSWAMI BS 

33 


s. 47,°O. XXI, r, 52—EHxecution of decree 
—Attachment-yDispute between judgment-debtors as 
to „ownership of property—Jurisdiction of exe- 
cuting Ceurtto decide objection. 

A decree-holder obtained a decree against four 
judgment-debtors, all of whom were jointly and 
severally liable for a portion of the decree, while one 
eof them was responsible in his indivitiual capacity 
for the balance of the decree. In execution of this 
decree it was alleged by the decree-holder that cer- 

e tai? preperty belonged to the judgment-debtor who 
was individually Hable for the balance of the decerg, 
while the other judgment-debtora claimed that the 
properfy attached belonged to them and that it was 
only liable for that portion of the decree for which 
all the judgment-debtors were joint&y and severally , 











liable. A suit was pending in a Civil Court between e 


the judgment-debtors with regard to the ownership 
of the property snd a Receiver was appointed whé 
sold the property, The decree-holder applied for 
the attachment of the sale-proceefs of the property 
to which the three judgment-debtors who were 
jointly and severally liable under the decree filed an * 
objection. The executing Court ‘held that it had no 
jurisdiction to decide the question inasmuch as a 
suit was pending with regard to the propgrty be- 
tween the judgment-debtors in which the question 
of their title woutd be determined: e 

Held, that the matter fell within the purview of 
8.47 of the Civil Procedure Code ange must les de- 
cided by the executing Courte 

The provisionseof Q. XXI, r. 52 of the Civfl Pro- 
cedure Code cannoterevoke or owerride s. 47 of ¿he 
Code. A AJODHIA PRASAD-RAM Tar v. MAHADEO Praasp, 
A. I. R 1927 All. 57 129 


$.47, O. XXI, r& 100, 4103—Pro formae 
defemdante not impleaded in execution proceedings, 
whether ‘jadgment debtor’ —Sale—Dispute as toepos- 
session—Separate suis, whether maistginadle. 
@ertain co-sharer lgnddords who-had acquired, poge 
session gomehow of certain plots withinethe holding 
. ef one ok their tenants mortgaged their share excluds 
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ing zerait and khas lands. The mortgagees brought 
g suit for rent against the tenante imipleading the 
landlords as pro forma defendants *and obtained 
a decree They put up the holding for sale without 
making thelandlords pareéies to the execution prov 
ceedings, and purchased it themselves. The landlords 
took proceedings under?” O. KAT, r.100, Civil Pro- 
cedure Oode, for the purpose of haying excluded 
from the sale the plots of which they were in 
possession. The application failed and thef brought 
a suit under O. KAT, r. 103, Civil Procedure Code, 
claiming Possession of the plots: . e 

Held, that the landlords, though they were pro forma 
defendants to the suit, ought not under the circum- 
stances to be regarded as judgment-debtors in the rent 
suit,and that they were, therefore entitled to bring 
a ssparate suit and were not bound to have the 
question disposed of in the execution of the rent suit. 
Pat Gpuran Rar v, KALI Prasap Sines, 8 P. L, T. 654 

446 
s. 47, O. XLI, r. 5—Order rejecting security 
bond for stay of execution—Appeal 

An order rejecting a security bond furnished bya 
judgment-debtor for stay of execution is not an order 
relating to stay of execution within the meaning of 
s.47, ivil Procedure Code and is, therefore, not 
appealable. 

It is not every order passed in execution proaeed- 
ings that is made appealable by s. 47, Civil Procedure 
Code. L Fremu Dirru Ram-Narsincn Das' v, Dar 
OHAND-TuLSI Ru, A. I. R. 1927 Lah. 527 621 


s. 47, O. XLI, r. 6 - Mortgage-decree —Appeal 
—Stay of sale pending appeal—Jurisdiction of lower 
Court—Order rejecting application for stay —Appeal. 
Section 47, Oivil Procedure Code, is comprehensive 

enough toinclude an order under O. XLI, r. 6, Civil 

Procedure Code, and permits the institution of an 

appeal against an impropet order passed under that 

rule. 

A-Oougt which has passed a mortgage-decree can 
pass an order under O. XLI, r. 6, Givil Proceduré 
Code. for stay osale of mortgaged property pending ` 
the disposal of an appeal from the mortgage-decree. la 
MUHAMMAD FAZL Azim v. Morsappt Man, 9 Lah L J, 


189 25 


v s, 60 (1) (c)—Heuse of agrieulttrist— 
Exemption from sale—Privilege, whether can be 
waived—Agreement by judgment-debtor t give house 

„as security—Bstoppel against pleading exemption. 

The house *of an agriculturist is «not absolutely 
unsaleable. Although s. 60 (e) of the Cigil Procedure 
Codé provides that it shallnot be liableto attach- 
ment and sale, the judgment-debtor can waive this 
privilege and geli the house of his own, free-will. 

An agriculturist judgment-debtor who enters into 
an agreement with the decret-holder to give fis 
house as security for the amount of the decree in 
consideration of the latter agreeing to receive pay- 
ment by inst-lmente, is estopped from pleading sub- 
sequently that the house is not ealeable. Pat Ganca 
Bisdux RAM v. JAGMOHAN Rax, 6 Pat. 254; A. I. R, 1927 
Pat. 233; 8 P.L. T. 363 e e 616 


s, 60 (1)e(c)*-Agriculturist'’s house and 
kotha—Habitual letting—No — bullocks— Property, 
whether exempt from  attachment—l.ooking after 
sub-letting, whether agricultural purpose. 

Even though a tenant has Beene letting out his hold- 
ing from year to year for several years and has no 
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bulloeks to cultivate the land, the house and the 
kotha belonging &o hing are occupied by him as an 
agriculturist and arg exempt from attachment under 
8. 60 (1) of the Civil Procedure Code. 

Ocenpying a house in ogder to look after the sub- 
letting of the holding is oceupying it for an agricul- 
tural purpose. N ATMARAM v, RADHABAI, 10 N. L. J. 159 





712 
S. 60 (f£). See Acra Tenancy Act, 1901, ss. 
e 809 


—,.——— 8. $8, Sch. IH, para. 11—Mortgage-decree— 
Collector dealing with property under s. 68 and Sch. 
JII—Order by Court executing money decree 
against judgment-debtor directing Collector not to 
pay over surplus sale proceeds to judgment-debtor— 
Whether amounts to “issuing a process” against 
1mmoveable property —W hether illegal or improper. 
When a judgment-debtor's immoveable property is 

being dealt with by the Collector under 5.068 and 

Sch. HI of the Civil Procedure Code in execution of 

a decree for sale of the property on the basis of a 

mortgage, an order issued by the Oourt executing a 

money decree against the judgment-debtor directing 

that ifthe Oollector finds he has any surplus sale 
proceeds in his hands after selling the property he 
should not pay them over to the judgmenj-debtor, 
but,should retain them for payment tothe money 
decree-holder does not amount to “issuing a process” 
against the judgment-debtor’s immoveable property 
within the meaning of Sch. II, para, 11 ofthe Civil 

Procedure Code and is not illegal or improper. O 

JANG BAHADUR v. Jagat NARAIN, 4 O., W. N. 510; A T. 

R. 1927 Oudh 216 94 


———- 5, 92. 
See C. P. O., 1908, ss, 47, 92 


— — — $,92— Religious Endowments Act (XX of 
1863), s. 14.—Swit by individuals to enforce personal 
right of worship—Allegation of general breach of 
trust against trustee, effect of~Maintainapility of 


633,659 


of Court. 9 . 

* The Vadagalai trustees of a temple out of hosti-, 
lity to the Thengalai shrine situated in the premisese 
of the temple failed to put up a pandal in the court- 

yavd ofthe shrine and in the prakaram outside it in 

accordance with the established usage of the temple 

on the grgund of want of funds. The individual 

members ofthe Thengalai sect offered to contribute 

& sum of money for such expenses and to establish ° 
a trust fund therefor, which the trustees declined 
to accept. I®a suit by the said two members for a 
mandatory injunction to receive the funds and put 
up the pandal: ; 

Held, (1) that the real object of the suit was not 
tq enforce the right of the plaintiffs as individuals 
to make a con®rjbution as an act of worship, but to 
compel the trustees to carry out an alleged duty, their 
failure in which affected every Thengalai-worshipper 
of the temple, and that, therefore, the suit was 
not maintainable without the sanction of the  Advo- 
cate-General under s. 92, Civil Procedure Oode, or 
leave of Cour? unders 14, Religibus Endowmerts Act 
XX of 1863. 6 

Per Kumaraswami Sastri, J*—A purely personal 
right of worshippers and an infringement of such a 
right by the trustees give them a cause of action 
to sue without the gecegsity of impleading any other 
worshippers or getting | sanction” under a. 92, Civil 
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suit without sanction of Advocate-Generdt or leave » 
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Procedure Code, or thé Religious Endowments Ac 
XX of 1563, but very breach of duty by the trustee 
does not confer a persĝnal right on each worshipper 
to sue without reference to s. 92, Civil Procedure Code, 
for a mandatory injunation compelliag the trustee 
to perform hig duty. 

Per Reilly, J—The suit of a private individual 
in respect of his right to worship in a temple cannot 
go beyond the enforcement of gis individual righ fume 
against any httempt to infringe it or to exclude lim 
from participation in worship in the temple. If what 
is complained of is that the trustees had failed 
in their duty to the whole body of worshippers, or 
to any considerable sector group among them m 
neglecting to provide for the celebration of any 
festival which according to the usage of the temple 
should be cglebrated, or to provide forthe perform- 
ance of the ordinary worship of the temple accord- 
ing to usage, then the appropriate kind of suit ig 
one under s. 92, Civil Procedure Code or s. 14 of the 
Religious Endowments <Act, 1563. 

A pleintiff ought not by the frame of his suit be ` 
allowed to seek under the guise of vindicating his 
individual right a direction to the temple trustee to 
fulfill his duty to the worshipper8 generally. 

A suit though in part aimed at the enforc&ment of * 
the individual rights of the plaintiffs ought to be dis- 
missed where the enforcement of those rights apu 
pears to have been dragged in asa manoeuvre to 
enable them to bring their suit without sanction 
under a. 92, Civil Procedure Code, of s. 14, Religious « 
Endowments Act. M Ko. Ka. BASHIKAR 4 THANDRI- 
NATHA SRINIVASA THATHACHARIAR, 20 L. W. 575; 52 M, 
L. J. 541; A, I. R.1927 Mad. 551; 38 M. L. T. 288 328 


8. 92 —Trust—Person in possession repudiat- 
ing trust—Suit under s. 92 for appointing new* 
trustee and for settling scheme, whether maintainable, 
Where g person wrongfully takes possession of pro- e 

perty dedicated toa public trust and is repudiating £ 
the trust, a suit under s. 92, Oivil Procedure Code, for 
appointing a new trustee and for settling a scheme 
of administration for the temple, is maintainable. M 
EnALAPPA MUDALJAR v. DALAKRISBNIAH, 53 M. L. J. 183; 
39 M. L. T. 66; A. I. R. 1927 Mad. 710 74 


S. 92—' Persons having igterest,’ meaning of 
—Personal interest, whether necessary. 
Section 92, Civil Procedure Gode, enable’ any two 
or more persons that have an interest in a public 
trust to sue for certain reliefs and it is not necessary 
that they should have been” personally affected by 
any act done by the person or persons sued. It is 
sufficient that they have enough of an interest in the 
trust to,see that the trust is properly conducted, and 
that the terms whereby it is regulattd are complied 
with. eM Sincaram CHETTIAR v. SfINIVASA IYENGAR, 
*(1927) M. W. N.197; 26 L. 4V. 594; 38 M. L. T. 253; A, 
I R.4927 Mad 462; 50 M. 726 2 270 


———*— ss. 99, 105, 9. IX, qr. 138 -Ex parte decree, 


© order setting agide—A ppeal—Objection to decree 


eing set aside, whether can be taken—Inherent 
power to set aside decree—BStat$ment in application 
unaccompanied by affidavit, whether can be decepted. 
The propriety*of an ofder setting aside an ex parte 
decree can be questioned in an appeal ag@inst the 
fina? decree passed in the suit on fhe grofind "t the 
improper maleirf of such an ofder involves an error 
“defeet or irregularity in of aa order affecting *the 
flecision of the case.” 2^4 . 
. 
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e. 
. Per Heald, J—In a case where an*application is 
made by a responsible officergof Government to set 
aside an ex parte decre and the mgterial statement 
of fact, made in tne application, is not traversed by 
the opposite pafty, the bare statement of the applicant 
unaccompanied by any affidavit may beeregarded as 
sufficient to satisfy the Court that the applicant was 


prevented by sufficient cause from appearing on the 


daje of hearing. Kvtnifthe acceptances of such a 
statement, made inan application ingtead of in an 
affidavit, is to be regarded asan error, defect or 
irregularity it is not such an error, defect or irregu- 
larfiy which would warrant interference in appeal 
with the judgment of the trial Court. 

Per Cunliffe, J—Apart from the provision of O. IX 
r. 13 of the Civil Procedure Code, there is no inherent 
right in amy*Oourt to set aside an ez parte decree; but 
even if there is such an inherent right, no Court is juse 
tified in exercising such right without profar grounds 
or proper evidence. R M. S. MAHOMED v. COLLEOTOR OF 
Tounaoo, 5 R. 80; A. I. R. 1927 Rang. 150 379 
s. 100 —Finding in ignorance of presumption 

—Interference. See ADMISSION 398 


s. 103—4 ffreal, second—Issue of fact, whe- 

* ther can be determined. $ 
The High Court has power in second appeal, if the 
eviience on the record is sufficient, to determine any 
issue of fact necessary for the disposal of the appeal 
notonly in efses where such issue offact has not 
» been disposed of by the lower Court but also in cases 
in which à has been wrongly determined by such 
Court by reason of any illegality, omission, error or 
defect such as is referred to in sub-s. (1) ofs. 100 of 
. the Civil Procedure Codó. Pat Kismux Dzvan Qore 
av. IeuwanNATE Sivau, 8 P. L.T.74; A. I. 4 R.1927 i 
adi $. 104 (f)) O. XLI, rr. 5, 8—Stay of 
we executjon by Appellate Court when cenpetent— 
Appeal from order—Power of Appellate Court to 

stay execution. i 

Ordee XLI, r. 5, Civil Procedure Code, does not 
apply where there is no appeal froma decree but 
only an appeal under s. 104 (f) of the Code, from an 
order filing an award in an arbitration without the 
intervention of the Court. L AGYA SINGE v. SUNDER 
Sinan, A. L R. 1987 Lah, 494 11. 
#105. See C. P. C., 1908, ss. 99, 105 379 


e 
ss. 109, 110— Leave to appeal to Privy 

Council—Settled acconyt—Re-opening on ground of 

mistakes—Sufficiency of ground—Question of law— 

Irregularity of procedure. — 

Where ina suit the binding nature of a settled 
account was not attacked in the trial Court on the 
ground that there were mistakes and the question 
was not considered by that Court, but on @ppeal 
the High Court held that there * were mistakes suffici-* 
ent*to re-open the account, although dhe questién of 
mistakes was nob raised in the pleadings noy con- 
sidered in the trið Cort and no evidence had been, 
given to explain thém: | * a 

Held, that the question whether the mistakes 
which were found in the accounts were of sufficient 
importance te entitle a Coux to re-gpen the settled e 
accountewas 3 question of law. 

Hel@ further, that the manner in which thegase 
was disposed o$invdlvad a question of law of suffici- 
ent, importance justifying leave to appeal to, tha 
Privy Council. -Pat Hira Lar Sanu v. LAPHMI Prasad 
“NARAIN Sinau, À. I. 8; 1927 Pat. 311^ - -752 
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—— — s. 110—Appeal to Prity Council—Appellate 
, decree affirming decree of Mower * Court—Leave to 

appeal, whether can be  gwanted—'Affürms the 

decision, meaning of. e 

In order to affirm the decision of the Court below 
within the meaning of s 110 of the Civil Procedure 
Code it is sufficient for*the Appellate, Court to affirm 
the decree, and where the Chief Cougt has affirmed 
the decree of the Court immediately below ina case 
of the value ofover Rs. 10,000 there can bb no leave 
to appeal tothe Privy Council unless there is a sub- 
stantial question of law. O BisuuwATH Kuan v. Bre 
BAHADUR Singa, 40, W. N, 613 433 


8.110—A ppeal to Privy Council—'Substantial 
question of law,’ meaning of. 

The words "substantial question. of law" ins. 110 
of the. Civil Procedure Code mean a substantial 
question of law as between the parties in the case and 
not a *question of general importance. PO RAGHU- 
NATH PRASAD SINGH v. DEPUTY COMMISSIONER OF PARTAR- 
GARH 31 0. W. N. 495; A. I. R. 1927 P. ©, 110; 4 O. W. 
N. 515; 2 Luck. 93; (1927) M. W. N. 519; 26 L. be 3 

. 88 
S, 115—Court-fees, order as to payment of— 

Revision, whether lies. 

A deoísion of a Subordinate Court- regarding a 
question of Court-fees is interlocutory and not gpen 
to revision by the High Court under s.115, Civil 
Procedure Code. ` 

Where other gemedies are open to-a petitioner in 
revision the High Court should not interfere even 
though the appropriate remedy is more cumbrous 
than that by way of revision. M OHINNASAMI . PILLAI 
v. POWAYEE ÁMMAL 877 


— —— $8.115, 151,0, XXXIX, r. 1—1Injunction to 
restrain defendant from executing decree against 
. plaintiff pending suit, ewhether can be issued—~ 
Inherent powers of Court—Appeal against order— 
Dismissal—Revision. 
Under'eO. XXXIX of the Code of Givil Procedure 





* R Court has no power to issue an injuncéion restrain- 


ing the defendant in a suit from executing duding 


ethe pendency thereof another decree he had obtaine 


against the plaintiff. . 

Such an injunction cannot be issued under the 
inherent powers of the Court, in face of the express 
provisions of the Code. 

Where a Court issues such an injunctibn without 
jurisdiction, no appeal lies against the same. The 
remedy of the aggrieved party is to apply in revision 
to the High Court under s. 115, Civil Procedure Code, 

Where the Appellate Court rightly dismisses an 
appeal against an order for such injunction as not , 
being competgnf, a revision petition against the 
appellate order may be treated as One against the 
order of the Court of first instanfe. M AYYAMFERUMAL 
Napar v. Muravswamt PiLLAI, 38 M. SL. 7.3:8; A. T. R 
1927 Mad. 687 700 


— $8, 115,181, O. XLI, r, 23—Remand order, 
not on preliminary point—Appeal, whether lies. 
Where the trial Qourt decides a suit on all the 

issues raised but the Appellate Court “sets aside the 

decree and remands ,the*vhole suit for re-trial, the 
order of remand is not appealable. M K. V. SUNDARA 

RAMAIYER v. SATHIANATHAN, (1927) M. W.N. 286 28 

———— 8, 115, O. XXI, r. 58—Revision—Objection as 
to jurisdiction whether canebe taken. . 

Where ‘an objection to jyrigdiction depends upon 
e . 
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the disputed facts, the objection cannot be allowed 
to be raised for the first time in revision. C BIBHUTI 
Buusan Rat v. Opinies Maguan, 45 O. L. J. 229; A. I.e 
R. 1927 Cal. 381 125 


e 
—— — 5, 115, O. XLI, fr. 23, 25, 27—Order 
remanding whole suit—A ppeal, whether — lies— 

Revision— Additional evidence, how to be taken. 

Rule 23 of 4. XLI, contemplates an order of 
remand pagsed in 4 case in which the Court of 
first instance disposed of the suit upon  pre- 
liminary point. In the case ofan order of remand 
passed under “this rule the whole case foes for 
decision to the Court of first instance; whereas in 
the case of an order of remand passed under r. 25 of 
the Order the case is retained on the file of the Court 
"which passes the orderof remand. 

In the case of an anomalous order which does not 
fall strictly within the provisions either of r.23 or 
of r. 25 of the Civil Procedure Code but as theyesult 
of which the case is not kept on: the file of the 
Appellate Court itself but the whole case is.sent 
down to the Court of first instance for proper in- 
vestigation itis not unreasonable to suppose that 
the Appellate Court meant to act under the pro- 
visions of r.23 and in sucha case an appeal would 
lie against the order of remand. Even if the case 
is to be treated as not falling within the prdvisions 
of r.23 the order would be open to revision under 
the provigions of s.115 of the Civil Procedure Code. 

Where an Appellate Court is of opinion that a 
party is entitled to examine further Witnesses in the 
- ease, the proper course to be adopted is to make an 
order under r.27 of O. XLI of the Civil Procsdure 
Code and to ask the Court of first instance to record 
such evidence.and to certify it to the Appellate Court. 
G Buasa SUNDARI Devi v. ADITYA Nata ÜBAUDHURI, 45 
O. L. J. 194; A. I R. 1927 Cal. 401 384 


s. 115, O. XLVM, r.: 7—Application for 
review dismissed for default—Dismissal before date 
of hearing—Appeal— Revision. 5 
No appeal lies against an order refusinf to re- 

admit an appMeation for review of judgment which 

has been dismissed for default. 





* 
Where a Court orders notice to issue to the opposite « Mad. 592 


party to show cause why &n application for review 
should not be granted, and fixes one date for return: 
of the notice, and a later one for showing cause, it 
has no jurisdiction to dismiss the application because 
the applicant fails to appear on the date fixed for the 
return of the notice, especially where the notice hag 
by then been sérved on the opposite party. In case 
of such a disméssal, the High.Court will interfere in 
revision, R Basarat ALI v. Mauna Aune Ban, 5R. 
121; A. I. R 1927 Rang. 201 " 706 


D e > 
z S, 144; O. XLV,. r. 15—Reversal of decree 
by Privy Coumil-—A pplication for restitution, whe- 
ther can be made to trial Court—Omission to file 
copy of order, effect of. 

Proceedings in restitution are mot proceedings in 
execution and O. XLV, r.15 of the Civil Procedure 
Code does not, therefore, apply to proceedings: for 
restitution conBequent on the rev8rsalof a decree by 
the Privy Oouncil. e 

An application for restitution*under 5.144 ofthe 
Civil Procedure Code should be made to the trial 
Court. i 

An order for restjutipn: passed by atrial Court 
piter it had been furnished with & copy of the order 
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ofthe Privy Concil upon which the application was ° 


based, is not irrefular merely because the applicants 
had not put before the Cofirt.a copy of the order. Pat 
JUGAL Kisnore M&rwari v, Mouzsuwar SINGH, 6 Pat. 


252; A. I. R. 1927 Pat. 208 e ; 614. 
——— 5.15 

See C. P. C., 1908, s. 46, 151, O. XXI, na. 21, 26, 30, 

37 < 513 

See C. P. 0.81908, ss. 99,105 %, 379 

See C. P. O., 1908, s. 115 28 


See CO. P. C., 1908, ss. 115, 151 700 
See LIMITATION Act, 1908, Scy. I, Arts. 166, 181 


S. 151—Independent application in High 

Court for stay of execution of decree of lower Court 

—Jurisdictign—Order of Single Judge ggugting stay, 

whether ‘judgment’—A ppeal—Letters Patent (Mad.), 

cl. (15)—Imherent power, when to be exercised. 

In a suit*ona kundi, the appellant obtained a 
decree inappeal in the High Court against the re- 
spondent. A third party filed a suit in the first Court 
for a declaration that the appellant was not entitled 
to keep the amount of the former decree and obtained 
an injunction which, while permifting the latter to 
execute the decree obtained by him, directed that the 
money realised in execution should be deposited in 
Court until further orders. The respondent who was 
subsequently impleaded asa party toethe second suit 
applied to the High Court and obtained “an order of 
injunetion staying execution proceedings altogether. 
On Letters Patent Appeal against the ordere ? 

Held, (1) thatthe order was "a judgment" under 
the Letters Patent and was, therefore, appealable; 

(2) that the order of the learned Judge was withe 
out jurisdiction. 


New 


H + H * 
It is an improper use and erroneous construction 


ofs.l5ltoinvoke it for power which can be found 


in other previsions of the Code especially when eit e 


is open to the petitioner to obtain the relief he seeks 
from the subordinate Court and if it is refused there, 
from the High Court in appeal. M PETHAPBRUMAL 


OCHETTIAR v. CHIDAMBARAM OHRTTIAR, (1927) M. W. N. 


259; 52 M. L. J. G70; 38 M. L. T. 364; A. I. R. 1927 
396 
88.151, 15 2—-AMistake in judgment as result 

* of error in calculation made by paréies— Amendment 

of judgment —Inherent powers. , 

Section J52 of the Civil Procedure Code deals with 
amendment of clerical errors 4n oxders or decrees of 
“the Court itself which are drawn up and which do not 
properly represent what the Court decides. It has 
no application toa case where a sum of money is 
entered ip the judgment itself as being payable by 
one party to the other and which has Been arrived at 
by acabculation between the partief themselves, 

* Where, however, itis discovered that a mistake 
was nfde in @ylculation in arriving ate the sum 
mentioned in the judgment, the Court has power 
ynder s. 151 ofthe Civil Procedure ode to correot 
theemistake. A NAWASI BeGAM v. Binarroz BEGAM, A. 
I. R. 1927 All. 585 e 124 


—— — 0.1, r. 8, O. XXXI, r, 2—Suit by members 

* of one commitnity aginst trustees of temple and 
members of another community for deelarafgn cf 
right of entry into temple—Death “of trustees. 
pending appeaPagainst decre —New trustees, whether 

“sought to be brought on records ` . 


oA suit wag filed udder O, I, 1, 8, Qivil Puocedurg 


e ^ 


$26 . : 


Civi! Procedure Code—1908—contd. 


“ode, by the members of one community against the 


trustees of a temple and certain *other persons as 
representing another community, for a declaration of 
the right of entry of the plaintiffsinto the temple. 
A decree wasepassed in faveur of the plaintiffs and 
the defendants filed an appeal. One $rustee of the 
temple died before and the surviving trustees after 
the appeal and new trustees had been appointed but 


es had not come on regord in the appeal: e 


«eld, that havi&g regard tothe scope of the suit 
and the points involved in the appedl the presence 
of the trustees on record was necessary. M Sona- 
CHALAM PILLAI v. KUMAMVELU CHETTIAR, 38 M. L.T. 


710 

O. ll, r. 2,bar of suit under—Burden of 
proof. e : 

The byrden of proving that a syit is barred 


under O. I, r. 2, Civil Procedure Code is on the 
defendant. L ABDUL QADIR v. IMAM DIN 6 j 31 
O. ||, r. 2—Mortgage—Provision for payment 

of principal on default of payment of interest— 

Suit for interest after default—Subsequent sutt for 

principal, whether barred-—Option of mortgagee— 

Waiver—Cause of action to sue for principal, when 

arises. 

Where, in & mortgage-deed, it is stipulated that in 
default of payment of interest due on the principal, 
tlfs interest accruing and the principal will, when 
required by jhé'mortgagee, be paid by the mortgagor 
irrespective of&he due date, the principal will not 
become payable until demand has been made by the 
mortgage@and he has clearly indicated his intention 
to take advantage of the default and to advance the 
date of payment originally fixed upon. The default 
clause being for the benefit of the mortgagee he is 
not bound to enforce it but can waive it. 

A suit, therefore, for interest alone after default in 

ayment of the same had been committed would not 
Bae a subsequent suit for the principal duf uuder the 
mortgage, where no demand had been made by tbe 
mortgagee for the principal and there was also an 
expres reservation in the suit of the right to sue fore 
it in a later suit. M SIYASUBRAMANIA PILLAI v. NAGAPPA 
Pinnar 38 M. L. T. 211; 25 L. W. 6199 52 M. L. J. 636; o 
A, L R. 1927 Mad. 580 


O. V, r.15, 0. XLVII, r. 9—Review, apple 
cation efor, rejection of—Second and third appli- 
cations for review on same grounds, whether can be 
entertained—~—Summons, service of— Servant, service 
on, whether proper. » : MD 
Once a decision has been given and no appeal lies, 

that decision can only be questioned on certain 

grfunds which are not technical in the sense in 
which the word is often used of being almébt arbi- 
trary and not based on any principle, but technical 
in the sense that the reagons justifying any modi, 
fication or alteration must be reasons, which &jrictly 
affil the condition of being such thafthey could not 
e taken into acfount,at the time the originale order 
was passed and this forno fault, of the party who 
aeeks a re-consideration of the decision. 
` A review is not af appeal. It is not a means ‘of 
putting right a mistake, however heinous; and 
reluctant as%ll Courts must betoadmit an appli-* 
cationgor review, they must be doubly reluctant to 
admit a se€ond application, and in the natute of 
things it is ‘radicaity unjust to sdmit a second 
application on the same grounds; for to do somust 





pe fantamqun(.to reconsidering the cexreotness of 
. LA 
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the second, if not of the first*decision on the same 
materials. To entertain a thjrd application for review 
on the same grounds is agmere gravesty of judicial 
procedure anda decision arrived at in consequence 
of the granting of such, ‘an application cannot be 
recognised as a valid decision by a British Court. 

The provisions ofr. of O. XLVII, of the Civil 
Procedure Code do not bar a second application for 
review on new grounds if made within limitation. 
Buta party cannot go on for ever presenting petition 
after petition for review containing the same grounds 
until somehow he succeeds and has the obnoxious 
order reversed. 

A servant isnot a member of the family within 
the meaning ofr. 15 of O. V of the Civil Procedure 
Code and service of summons upon a servant, there- 
fore, does not amount to d&e or proper service. L 
HARI Sinan v. MUHAMMAD Sar», 8 Lah. 51; A. I R. 
1927 Lah. 200 523 


—— —— 0.. V, r. 20, 0. IX, r. 13—Word "duly", 
whether equivalent to personally'—Substituted service 
—Appellate Court, whether entitled to interfere— 
High Court—Revision—-Application by one defend- 
ant to set aside ex parte decree after 30 days— 
Death of appellant—Application, whether can be 
contizued by his legal representatives, 


The word ‘duly’ in O. IX, r. 13, Civil Procedure 
Code, is not equivalent to ‘personally’. 

The advisability of effecting service by sttbstituted 
ervice is a matter primarily for the trial Court 
alone under O. V, r, 20 of the Civil Procedure Code. 
If the trial Court is satisfied on the matters set out 
in the rule, it shall order the summons tó be served 
by substituted service and such service by order of 
the Court is -as effectual as if it had been made 
personally. The Appellate Court has no juris- 
diction to go into the question whether substitut- 
ed service ought to have’ been ordered by the trial 
Court at all unless the trial Court has made some 
error oflaw or has not obeyed the provisions of thg 
Code. e Appellate Court could oaly see whether 
it was issued aecording to law and whether it was 
satisfied that the conditions required by O. V, r. 26, 
were fulfilled, and if so, the order is legally made. 

Where. one of several d&fendants who had applied 
to set aside an ex parte decree more than 30 days 
from the date of the decree, dies, his legal represen- 
tatives who are the other defendants cannot continue 
the application since it is not possible for them to 
prove when the applicant came to know of the decree. 
Only the afplicànt himself in such a case could 
prove the extent of his knowledge *or ignorance 
andhe mere affidavit of the applicant who was dea 
and who had not been subjected to cross-examination 
isnot evidence admissible under either s. 32 or 33 of 
the Evidence Act. M DoRAISWAMY, AYYAR v. BAkA- 
SUNDARAM Ivers 52 M. L., J. 417; A. Bi. 1927 Mad. 507; 
38 M. L. 1.275 243 


O, IX, r. 9—Non-appearance of plaintiff on 
date of hearing of application in suit —Dismissal 
of whole suit, legality of—Pleader in adjoining 
Court room—Omé&siondo hear—Dismissal of sui 

or default—Restoration—Sufficient cause. 
hen only an application in a suit and not the 
suit is fixed for hearing on a day, the Court cannot 


Civil Procedure Code—1908—centd. l 





dismiss the whole suitfor default of appearance of S 


the plaintiff; all that the Court gan do is to deal with 
the application, p i 


v4. 162] 


“Civil Procedure Cede—1908—contd. 
. 

Where a Pleader hadenot left the precincts of the 
Court but was sitting in an adjoining room and did 
not hear his name, called Dug subsequently and as 
soon as he was inférmed” of it, he appeared ‘to 
explain his absence when* called and put inan 
application to set aside the “x parte order of dis- 
missal of the suit owing tq his previous non- 
appearance: 

Held, that there wasa sufficient cause for restoration 
of the suit. $ LAOHIBAM v. ALYT, A, L R.1927 Sind. 


193 ons 416 
0. IX,r. 13. : 

^ See C. P. O., 1908, O. V, n. 20 243 

See C. P. O., 1908, ss. 99, 105 379 





O. IX, r. 13—A pplieation to set aside ex 
parte decree, dismissal of, for failure to pay process- 
fee—A ppeal, 

Where an application to set aside an ex parte 
decree is consigned to the record room on account of 
the applicant's failure to pay the process-fee, th&t is 
tantamount to an order dismissing the application for 

~ default under O. IX, r. 13, Civil Procedure Code, and, 

therefore, an appeal lies from such an order. L Suso 
Narain v. ATMA RAM 754 


—— O, XI, rr. 12, 14 —Evidence Act (I of 1872), 
- 8. 129—Report made by servant of party relating 
to gubject-matter of suit, whether privileged— 

Disclosure, whether can be directed. 

Reports emade by the servant of a party to the 
latter with respect to the subject-matter, of the suit 
are not privileged and an order can be made for the 
disclosure of such reports by an affidavit of document. 
BOLS.W. & M. Go. Lr. v. G. L P. Ry. Co.,, 29 
Bom. L. R. 414; A. I. R. 1927 Bom. 367 425 


O. XVII, rr, 2, 3—Dismissal for default— 
Parties present—Order of dismissal, whether 
appealable—Court drawing up formal order and 

. not decree—Right to appeal, whether affected— 
Judgments and orders—Interpretation in conformity 
pith law. " . 


e 

Order XVII, s. 2 of the Civil Proceduye Code applies 
only when one or both of the parties are absent, and 
consequently where asuit is dismissed for default in 
the presence of both the pasties the dismissal must 
"be taken to be one under O, XVII, r. 3 of the Code 
and not under O. XVII,r.2. The fact that a formal 
order and not a decree is prepared by the office ‘is 
not decisive df the question whether the decision is 
‘one under r. 2 or r. 3 of O. XVII. Š 

Where a judgment or order is ambiguous it must 
be so interpreted as to be in conformity with the pro- 
visions of Jaw. A KALLU v, LokMAD Das, A. I, R. 1927 

1, 507 273 


—— O, XVII, r. 3, application of —Disihissal of 
suat on date fixed for eeturn of summons, legality of. 


A Court admitted'a plaint and direcfd that sum- 
mons for final disposal should issue to the defendant 
for 29th June. It was also directed that 10th June 
was fixed for the purpose of return ofsummons. On 
the 10th June plaintiff was not present, nor had the 
summons beeneserved on the defendant. It «was 
‘ordered that the case should gome on the date fixed. 
On the 29th the Court dismisstd the suit under 
JO. XVII, r. 3, Civil Procedure Code: 

Held, that O. XVII, r 3, Civil Procedure Code, 
did not apply and the ogse should have been pro- 
goaded with in aocordünce with law, 
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The stringent ,provisioh of O. XVII, r.3 of 
Code of Civil Procédure cannot be invoked so 


«time had been granted t8 a party specifically for 


the performance of@ny of the acts mentioned therein 
and that party has committed a default in perform- 
ance thereof. The rule is inapplicable where the 
adjournment has been made in the ordinary course 
and not at the special request of a party. 

Hearing of the sait for the 
r, 3, Civil Proc8dure Code, means héhring at whicl? 
the Judge would*be either taking evidence or hearing 
arguments or would be considering questions relat- 
ing to the final determination f the suit and not tg 


the hearing of mere interlocutory matters or matters * 


relating to the service of summons. 
Order XVII, r.3 is inapplicable where the Court 


has no materia] to dispose of the case XH RAJ- 
Buosa Ram v. SN MUHAMMAD, A. IL. R 197 bi 484 


.t 289 
O. XX, r. 4 (2), O. XXII, r.4, 0. XLI 
—Abatement—Death of unnecessary party nee 
abatement as against other parties—Unnecessary 
finding —Omission to take cross-objections, effect of 
—Judgments, contents of —Omissign to give reasoned 
finding —Remand. $ 


Where a defendant who is not a necessar 
but who is added only as à matter of precaution d 
and his degere are not brought on record 
in time, the suit does not abate as agai 
defendants. AUN Mo 

The fact that no cross-objections are taken bY a 
respondent in whose favour a decree has been passed 
against the findings of the lower Court which are 
adverse to him does not debar*him from raising such 
objections in second appeal if the decree of the first 
Court is reversed in appeal. 

An Appellate Court can remand a case for a rea~ 
soned decisjon where the judgment doe 
with the requirements of O. XX, r. 4 (2) or O. XLĪ r 
31*of the Civil Procedure Code. BuacaN v. BUTA 
Mar, 9 Leh. L. J.174; 28 P. L. R 330; A. L Helo?7 
@ah, 418 280 


«e— —— O. XXI, er. 2— Adjustment, meaning of-—~ 


* Adjustment, plea of, by judgment-debtor—Cowrt'a 


duty to make enquiry. . . 

‘There is no justification for holding that,an ad- 
justment for the pugposes of O. XXI, r. 2, Civil Pro- 
cedure Code, must be in writing or that the 
judgment-debtor must have carried, out all the terms 
5t the arrangements made by ‘him with the decree- 


-holder to satisfy the decree. The question whether 


there has been a final adjustment reall 
upon the,intention ofthe parties at the iE pes 
the agreement was entered into. If the parties 
make aénal and a binding agreem%nt with regard 
te the decree then it am@unts to an adjustment 
Jf, on the othe hand, the finality of the agreement 
or compromise is condiéional on the future acts of 
the parties, as for instance, the executi8n of documenta 
thenethe agreement i@stillin the e&ecutory stage and, 
doeg not come within te definition, of adjustment 
When a judgment-debtor pleads an adjustment 
horas the meaning of O..XXI, r. 2, Civil, Procedure 
ode, he is entitled to an opportunity to egtabligh hig 
allegagions. L SUMER CHAND v. COHIRANJI ler, ASI. R 
1927 Lah. 544 | * e 7783 


e . 
0.XXÍ, rr. 21, 26, 80, 37, UP 
ET - ^ "5. uns aig 


S not mpy a 


purposes of O. XVII, ‘Nee 


-_ 


^ only after he 


— 
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. 
———— O, XXI, r. 46—Attachkntent—Deposit by 
member of Association, whether can be aitached— 


Association, whether can be directed to pay over ° 


amount of deposit. 

A deposit “made by a fhember of an Association 
with such Association under the rules of the Associa- 
tion, which is subject to the liensof the Association 
and its members and is re-payuble to the member 
8s ceased to be agmember of the 

ssociation, is liable to attachment ,by a judgment- 
creditor of such member but the Association cannot 
be compelled to deposjt the amount of such deposit 
in Court inasmuch asthe attaching creditor cannot 
compel the judgment-debtor to resign his membership 
of the Association so as to make the amount of the 
deposit payable tJ him. B Jerma Drvzr & Oo v. 
DuncaApurTS Rauxivas, 29 Dom. L. R. 466; A. I. R. 1927 
Bom. 365 418 


— ——— O, XXI, rr. 46, 52—Administfation suit— 
Receiver, appointment of—Decree obtained by cre- 
ditor—Attachment of debt due to judgment-debtor, 
legality of. 

A creditor on behalf of himself and of all the cre- 
ditors of a deceased debtor filed a suit against the 
legal sepresentative of the deceased for the adminis- 
tration of the deceased's estate, By an order in the 
guit a Receiver was appointed and was directed to 
take charge of the estate of the deceased, and to 
recover outetandings due to the estate. Subsequently 
another credit&r oblained a decree against the legal 
representative of the deceased debtor and obtained 
an order for attachment of a certain sum due by a 
third person to the estate of the deceased. The plaint- 
ifia the administrafion suit, thereupon, made an 
application that the order should be wacated: 

Held, that a Receiver having been appointed in the 
administration suit before the attaching creditor had 
optained a decree, the estate of the deceased had 
vested in the Receiver and the Receiver’s rights were 
paramount as against those of the legal representative 
of thg deceased and that, therefore, the proceedings 
taken in attachment must be declared to be wrong anti 
misconceived and the attachment, order should be 
vacated. B DURGADUTT NATHMAL v, BHOLARAM Jaseaf, 





29 Bom. L. R 409 413 
* O. XXi?r. 52. R 
See ©. P. O., 1908, s. 47 179 
See O. P. O., 1988, O. XXI, n. 40 413 


O. XXI, r. 58, See O.P. C., 1908, s. 115 125 


*. 

O. XXI, rr. 58, 68—Mortgaged property-- 
Attachment under decree—Application for notifica- 
ation of mortgage in sale proclamation, dismissal of 
—Mortgagee, position of. : 

A petition By a simple mortgagee of the properties 
belonging to th$ judgment-debtor and attached in exe- 
cution by the decree-hefder, praying that the prop8r- 
ties should be described in the saj@ proclarfation as 
being subject to the simpbe mortgage in favour of 
the petitioner and seld subject to such mortgage Ja 
a petition falling within the ‘provisions of OeXXI, 
y. 58 ofthe Civil Procedure Code. Ifit is dismissed 
after. investigation or otherwise, the mortgagee is 
barred from suing after one year from the date of the 
order, specially where the absence of investigation 
is do to the default of the mortgagee himself. e 

An objectian that ajtached property is subject toa 
mortgage is in effect an objection tiiat, inasmuch,as 

e whole bundle*of rights inherent jn or attadhed 
to the’ property ase not liable to attachment or sale 








pr 


Civil Progedure Code—1908% contd. 

in execution of the judgment-debtor's decree, the 
property should either bgreleased from attachment 
orethe attachment of the preperty should only be 
continued subject to the, mortgage. It is not neces- 
sary that the objector should ask for release of the 
property. lt is sufficient that he should ask for the 
continuation of the fttachment being made subject 
to the mortgage. " 

Headings prefixed in the billepassed by the Legis- 
lature have the force of words used in tMe preamble 
ofan Act and may be used as “a key to open the 
minds bf the makers of the Act". A Desr Das. Rup 
CHAND, 25 A. L. J. 609; A. I. R.1927 All. 593 792 


— O. XXI, r. 63, O. XXII, r. 3—Lavecution of 
decree— Claim proceedings—Suit under O. X X1, v. 68 
—-Death of party—Legel representative brought on 
record—Impleading of party whether enures for 
second appeal from main decree, 

Aguit arising out of aclaim petition, although it 
may operate in substance as an appeal against the 
order in the petition, is formally speaking, an entirely 
independent proceeding. 

To bring in legal representatives in a suit arising 
outof a claim petition filed in the execution of a 
decree does notamount to bringing them on record 
in the second appealfrom that decree. M SINNI 
AMMAL v. PALANIAPPA  CHETTIAR, (1927) M. W. N. 
222; 38 M. L, 'P.330; A. I. R. 1927 Mad. 707 * 118 


O. XXI, r. 66—Execution of detree— Death 
of judgmeng-debtor before notice of sale proclamation 
—Sale without impleading legal representatives, 
validity of. 

Where a judgment-debtor dies pending execution 
proceedings before notice is issued to him under 
O. XXI, r. 66, Civil Procedure Code, a sale conducted 
without impleading his legal representatives and 
serving proper notice on them is altogether irregular 
and void. A CHANDI Pfasap v. JAMNA, 25 A.L.J. 
507 239 


—+—~te- O, XXI, rr. 66, 90—Ezecution of decree— 
Sale proclamation—Notice to seftle terms of pro- 
clamation—Judgment-debtor, failure of, to object— 
Sale~—Application to set aside sale—Objectiot to 
terms of sale proclamagion, whether can be taken. 

A judgment-debtor who does not appear in answer 
to a notice issued to him under r. 66 of O. XXI Bf the 
Givil Procedure Code for settling the terms of the 
sale proclamation, cannot subsequently *challenge the 
details entered in the sale proclamation and cannot 
be allowed to take the objection. that certain en- 
cumbrances entered in the sale proclamation ag 
affecting the property to be sold should not have been 
so entered. A MOHANLAL v. KALI CHARAN, 28 A. L.J. 
524; N. Į. R. 1927 All 513 126 


O. XXI, r, B9 —Exeeution, sale—Mortgage by 
judgment-debtor—Deposit of portion of decretal 
amount by mortgagee and balance by judgment-debtor 
—Sale, whether can be set aside—Deposit with 
request to return amount if sale is not set aside, 
whether conditional, 

Ajudgment-dektor whose propertjes were sold in 
execution, mortgaged fhe properties and the mort- 











'gagees made a deppsit*of a portion of the decretal 


amount witbin 30 days of the date of sale with a 

praycr thatthe amount may be returned to them if: 

the judgment-dettor did not deposit the balance and 

the sale was noè set asifle. On the same day the 

judgment-debtor deposited the balance and applisd 
. . . . 


* 


| ot 102) 
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get aside, The executing Oourt 
sale on’ the ground that the 
mortgagees had ng lotys. standi and that O. XXI, 
r. 89, had not consequently been complied with: 
. Held, that although tiig mortgagees independently 
might not hava been. able to apply underO. XXI, 
r. 89, yet the applications oféhe mortgagees and the 
judgment debtor must bs treated as one and the 
judgment-deBtor had complied with the provisions 
of O. X X, r. 89, by depositing the whole amount 
within 30 days. : 
éleld, fur her, that the deposit made was- not con- 
ditional as the condition only related to what would 
happen in case the Court did not set aside the sale. 
A MADHURI Saran v. BISHAMBHAR Natu, 25 A. L. J. 576; 
A. I. R. 1927 All. 561 471 
— O. XXI, r. 90. See O P. C., 1908, O. XXI, 
R. 66 : 126 


———— O, XXI, rr. 95, 96--Mortgage-decree— 
Judgment-debtors in joint possession with strangers 
—Sale of judgnent-debtors' undivided  interest— 
Auction-purchaser, whether entitled to be put in 
possession in execution proceedings. . 

There is no bar to the application of rr. 95 and 
98 of O XXI of the Civil Procedure Code to the case 
ofa purchase ofan undivided share in an immove- 
able property at a Court sale. A regular*suit for 
par&ition is not necessary and the purchaser of such an 
Interest can be put in possession and any obstruction 
or resistance thereto removed in execution proceed- 
ings except in cases where the sale 4s of the interest 
ofa co-parcener in joint Hindu family property. S 
aaah Raisrv. Fipa Hossarxn, A. 1. R. 1927 Er 
199 . : 

— O. XXI, rr. 100, 103. See O. P. ©., 1908, 

s. 47 446 


—— O. XXII— Provincial Insolvency Act (V of 
1920), ss. 28, 290— Lim &ation Act UX of 1908), s. 

22 Defendant, adjudication of, as insolvent sub- 

sequent to institution of suit—Oficial Receiver, 

addition of, as  party—Limiiation®Interim 

Receiver, pesition of. è 

. The caseof a defendant becoming an insolvent 
after the suit is filed is strictly li 
of devolution. 
may be regarded asa continuation of the original 
defendant. 

When a guit is filed prior to an order of adjudica- 
tion, the only possible person who can be made 
defendant is the party himself, and all that can be 
done i hee is declared an » insslvent after- 
wards is io bging as & party the Official Receiver on 
whom the interest has devolved. . 

If the Court insists on the Official Receiver being 
brought in as a defendant the O.ficlal Receiver will 
have to be brought in not because he is an essential 
patty to the sut in "the sense that pis absence is 
fatal to the suit and.if he is impleaded'at a later date 
the suit will be regarded as filed on that date, but 
because of the provisions of s. 30 of the new Pro- 

' vineial Insolvency Act V of 1920. 

There is no rule of limitation governing an appli- 
cation to briugehe Official Rgceivér as a party inesuch 
cases. Directions of Court ,under s. 29 are the only 
matters that can govern the pr8cedurein regard to 
the bringing in of the Official Receiver as a party. 

The order of appointment of an interim Receiver 

. has not got the same, eff ct aga yesting order oran 
gedar of wija lication, 


. . 2d 


to have the sale 
refused to set aside th 





` 
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t * 
of an interimeReceiver is that he will have such of 
the powers conf€rrable on a Receiver appointed under 
the Civil Procedure Code, as the Court may direct. 
M KALIAPERUMA®, NAIOKER v, RAMACHANDRA LYER, (1927) 
M. W. N.213: 53 M. LJ. 142; 26 LeW. 171; A. I. R. 
1927 Mad. 693 444. 


—— — 0. XXII, rr. 2, 3, 4, 10, 11. See PRI- 


EMPTION 43,42 
mi OaXxXil, r. 3. See O. P* Q., 1908, O. no 
3 


———— 0. XXII, r. 4. 
See Q. P. O., 1908, O. XX, uen. 4 
See Penau Oops, 1860, s. 51 234 


——— —— O XXII, rr. 4, 9—Suit for possession of 
land —Appeal—Death of some of respondents— Legal 
representaéives notimpleaded in timee—elbatement—- 
Interest of respondents separate and ascertainable 
— No abetement as regards other respondents. 

An appeal arising from a suit for possession of 
land does not abate in toto on account of the death 
of some of the respondents and failure to implead 
their legal representatives within time, where the 
interest of each respondent is,2sccrtainable and a 
suit could originally have been brought against each, 
of the respondents separately in respect of his share” 
L JALAL v. BABAWALI, 9 Lah. L. J. 136; 28 D. L. R. 241 

304 


O. XXIII, r. 1—Withdrawal of suit without 
permission to bring fresh suit—Fi8sh suit on portion, 
of claim which could not have been granted in 
previous suit, whether maintainable. 

In a suit for accounts and dissolution of partner- 
ship, the. plaintiff included “in his claim a speciiic 
amount due qn account of a particular transaction The 
Court held that the relief with respect to this amount 
could not be granted in that suit. The plaintiff, therc- 
upon, withdrew the suit, but without obtaining eere 
mission to institute a fresh suit : ki e. 
* Held, that a fresh suit for recovery of the amount 
was barred under O. XXIII, r. 1 (3), Civil Pyocedura 


280 


Code. A DEVI CHAND v. PIRBHU Lan, A. I. R. 1927 All. 
628 R 870 
———— 0. XXill, r. 3—Adjusiment of  suit— 


Statement that Court may decideesuit in a particular 
way if compromise is not filed before ceztain date, 
whether adjusyment—Adjusiment ` subject to con- 
ditions over which parties have no control, validity 
of— Adjustment partially invalyl, effect of. 
A statement made in Court by one of the parties 
to a suit that if the other party did not return from a 
place where he had gone and a compromise wagnot 
filed within the next date of hearing of the case, then 
the Court may decree the ense agaifst him without 
any evitience does not amount to an*idjustment of the 
Suit within the meaning of O. XXIII, r. 3 of the Civil 
.Procefure Cod and the failure to file a aom promise 
onthe,next date of heering does got empower the 
eCourt to pass a decree withoustaki@g any evidence. 
Where an adjustfent of asuit*is invalid so far as 
some of the parties arè concernedand it is impossible 
to separate the interests and liabilities of the others, 


ethe adjustment fgils in ifs entirety. O MAGBOOLAN v. 


Hass ULLAH, 1 Luck. Cas. 19; A. I. R. 1927 Oygh 222 
. 9470 


0. XOdIb r. 3, Sch. ll*para. 16—Agreement 
“eto ubide by statement mede eby certain zerceng 





seft of tha appointuaat — empoweredto decide case, whether. adjustment ur 
I : e : 
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reference to arbitration—Award—NDecree not passed 
under circumstances specified in Sch. 1I, para. 16 

e) finality of—Appeal whether ies. 
rder XXII} r..3 of the Civil Procedure Code 
refers to cases where the parties themselves have 
come io an agreement. lt is the unity of the minds 
of the parties that constitutes an adjustment, 


eMalthough the parties might have asked some third 
. pé?son to settle tReir differences and ch that person 


giving his opinion accept it. : 

The parties to a suit for partition made a statement 
in,Court that they woud accept the statement which 
@ertain Pleaders would make without taking oath. 
The Pleaders were to decide all the points in dispute. 
The case was referred and the Pleaders made the 
statement,apd a decree was immediagely passed in 
accordance therewith : 

Held, |) that the agreement did not,amount to 
an adjustment of the suit but was a merè reference 
to arbitration, the statement of the Pleaders was an 
award and the Court was bound to give 10 days’ 
time tothe parties to file objections ; 

(2) that the decree was appealable inasmuch as the 
award was not pronfunced in the circumstances men- 
tioned m cl. (1) of para. 16 of Sch. IL of the Code of 
Civil Procedure. A Bars NATH PRASAD v. Narain 
Peasap, A. I. R. 1927 All. 614 608 


0. XXVI— Application for issue of commission 
dismissal—Retision, whether lies—Eules of the 
Court of the Judicial Commissioner of Sind— 
Practic? and procedure relating to applications for 
issue of commissions, 

No revision lies against an order of the trial Court 
dismissing an application for issue of qommission. 
{Rules of the Court of the Judicial Commissioner 
of Sind as toapplications for issue of commissions 
zeviewed and discussed.] S MALANBAI v. NrmaLcnaxp 
"Eauufss ; 321 
~ 0. XXXI, r. 2. See O. P. C., 1908, O. I, r. 8 
710 


O. XXXil, r. 7—AMinor—Agreement by guar-* 
dian to abide by oath—Sanction af Court, whether : 








necessary. . 


Ay agreement hy the guardian of a minor to abide 
by he oath of witness is not a compromise and 
does not” require sanction of the Court under O. 
XXXII, r. 7 of the Civil Procedui$ Code. A Dzoma: 
Misra v. ABHAI Ragi, A. I. R. 1927 All. 584 38 

° 


ane O, XXXI, r. 7—Minor—Compromise on behalf 
of minor—Absence of formal application for leave, 
effect of—T'ests for granting leave—Duty of Court. 
Where the record shows that the Court applied its 
mind to the quegtion whether it should sanction the 
compromise on behalf of the minors, an apPlication 
for leave must be deemed to have been ingde by 
üifiplicatih even though there is ne formal applica- 
tion for leave orethe record. ® . A 
It is not practicgbl$ to lay doya a definite or hard 
and fast rule as to what partigular materials a Jfdge 
may call for befose ho is satisfied that the cem- 
promite is one forthe benefit of the minors. Nor 
js there amy authority fos the proposition that 4 
Judggis beund to gauge the chances of success of 
the minors*and weigh against them the chanees of 
the opposite Party and sanction only, if the chances 
oś the minors appeay toebe slender. . o. 
When a compromise is permitted iteis to be pre- 
gumed inihe'abecnee of evidence to the contraty 
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that the Court did .its duty inthe matter and was 
satisfied that the compromie&® was ‘for the benefit of 
the thinors. L KuusnaL SINGH v#LABH SINGH, 28 P. L. 
R. 184; 9 Lah. L. J. 141; A... R. 1927 Lah. 330 358 


. à 
— Q. XXXIV, rr, 4, 5—Final decree necessury 
only where there iœ a preliminary decree—Pre- , 
liminary decree, essentials of—Guardian, duty of. 
A final decree under O KANIN, r. $ is only neces- 
sary where there is a preliminary decree im existence 
under O. XXXIV, r. 4 of the Civil Procedure Code. 
Wheréein a consent decree there eis neither a 
direction as to aecounts being taken between the 
parties nor a declaration as to what sum would be 
due to the mortgagee at the date fixed for payment, 
the said decree is neither inform norin substance 
a preliminary decree undér O. XXXIV, r.4 of the 
Code. An order as to an account between the parties 
as to what would be due to the mortgagee for 
princibal and interest on the mortgage and for his 
costs of the suit (ifany) on the date fixed for pay- 
ment or a declaration as to the amount so due con- 
stitutes the essence of a preliminary decree under 
O. XXXIV, r. 2 of the Code. Pat GANGANAND SINGH 
v. RAMESHWAR SINGH BAHADUR, 6 Pat. 388; A. L R. 
1927 Pat. 271 449 


———*- 0. XXXIV, rr. 5, 6— Application for enforc- 
ing finaldecree— Limitation. See Limiration® ACT, 
1908, Sou. I, Arts. 181, 182 s 811 


——— 0. XXXIV, r. 7 (0)—Mortgage-deeree— Mort- 
gagor paying money not into Court but to mortgagee 
direct—Appropriation of amount by mortgagee to 
other debts—Hights of mortgagor. : 

Under O. XXXIV, r 7 (6), Civil Procedure Code, 
the mortgagor must pay the amount specified in the . 
decree into Court. and not to the mortgagee out of 
Court. lf the mortgagor pays money to the mortgagee ` 
out of Court and the latt&r appropriates it to other 
debts the Court is not bound to enter upon the en- 
quiry whether there has been an adjustment of the 
decree. “O TIRLOKE Nava Dune v. Saguu Ram TEWARÌ, 
1 Luck. Cas. 63, A. 1. R. 1927 Oudh 2756 428 


————-—O,. XXXIX, r. 1. See O. P. O., 1908, ss. 115, 121 
: 700 
0. XL, r. 1—Morlgage suit—Receiver, whether 
canbe appointed—Grounds for  appointment— 
Insufficiency of expected sale proceeds to meet debis, 
A Court has power to appoint a Reeeiver in all 
mortgage suits when it finds it just and convenient tc 
do so. MOS | 
The fact that the sum for which the lands might 
be gold will be insufficient to pay th@encumbranccs 
or charges thereon is a good ground for the appoint- 
ment ot a Receiver. S PUNJAB NATIONAL BANK, KARACHI 
v. MoosaJt JAFFERJI, A. l. k. 1927 Sind 230 353 


0. X r. 1, O, XLIII;r. 1, el. (5)— Order" for 
appointment of Keceiver—No Heceiver named— 
- Order, whether appealable. : 
An order that there is a fit case for the appoint 
ment of a Receiver without appointing anybody 
by name as Keceiver is notappealable. 8 TEQOMAL 
v. GtryanomaL, A. I? RF. 1y27 Sind 2020 176 


— O. XLI, r. d—Appeal—Omission to mention 
names of parties in vakalatnama—Presentation of 
appeal, whether invalid. 

The mere omission in a vakalatnama accompanying 

a memorandum oé e t& m@tion the names ofthe: 

parties to the appeal does notenvalidate the presenta» 
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. 
tion of the memorandum of appeal. L Mavru v. BELI 
Rau, A. L R. 1927 Leh 522 476 
— O.XLl, r. 1—Limitation Act (IX of 1908), 

s. ó—-Á ppeal, presenttiion of—Vakalatnama signed 

by Vakil but not specifying Vakil's name in the 

body, validity of—Extengion of time. 

Where a memorandum of appeal is accompanied 
by avakaletnama which bears the signatures of a 
Vakilin token Sf the fact that he has consented to 
act as a Vakil on behalf of the appellant, but the 
game of the Vakil does not appear in the body of the 
vakalatnama, the appeal cannot be regarded as having 
been presented by a person duly authorised to present 
the same. Before dismissing such an appeal, how- 
ever, as being barred by time the Court ought to 
consider whether or mot ona consideration of the 
circumstances the appellantis entitled to the benefit 





of the provisions of s. 5 of the Limitation Act. A 
LOKNATH Misir v. Sueo SARAN MisiR E 255 
0. XLI, r. 5. See. P. 0,1908, $.47 621 


——-— O, XLI, r. 5—Appeal—Order for stay of 
execution—Mere passing of order, whether ousts 
jurisdiction of Bxecuting Court— Sale by Executing 
Court before communication of order, validity of 
—Decree-holder purchasing in auction, whether 
makes dny difference, bd 

eThe mere passing of an order for stay of execution 
by the Appellate Court does not oust the authority 
of thé Executing Court to proceed with the execution 
and a sale held in execution after she passing of such 
an order but before it has been communicated to the 
Executing Court is not, therefore, null and void on 
that account. 

Per Mukerji, J—A clearand substantial distinction 
must be drawn between cases where the decres-holder 
has made the purchase and where the purchaser isa 
third party acting in good faith. The decree-holder 
cannot shake off his character as such merely by 
reason of his auction-purchase, and he is bound by e 
all orders passed in the case. A stay oder, there- 
fore, will operate against him and it may be that e 
purchase Py a decree-holder will ebe set aside on the 
.mere ground of the passing of a stay order. A 
PaRnsoTAM Saran v. BARHMA NAND, 25 A. L, J. 530; A. 
I. R. 1927 All 401; 39 M. L. T. 83° 665 
e———— Q. XLI, rr. 5,8. See C. P. C., 1908, s. 101 (f)* 

11 


—— —3. 0. XLI, r. 6. See C. P. 0,1908,8. 47. 25 
—— O, XLI, r. 23. See CO. P. O., 1908, s. 115 28 
— —— O. XLI, rr. 23, 25,27: See C. P. C., 1908 

9.115 ° AES. 384 


— — Qt XLI, r. 24, 0. XLII, r. 1—Plaint turned 
for presentation to proper Court—Appeal—A ppel- 
late Court deciding suit on” perits—Procedure, 
whether legal. . 
Where the tria? Court returns a plaint for pre- 

sentation to thb proper Court on tffe ground that it 

has no jurisdiction and an appeal is filed under O. 

XLIII, r, i, O. P. O., the Appellate Court can only 

decide the question of jurisdiction and an order 

deciding the suit on the merits on the finding that the 
trial Court gad jurisdictign is eultra vires. ® Oe RAMESH- 

WAR PRASAD Misra v. IxppsrRIAL & PRUDENTIAL Assuit- 

anor Co., 1 Luck. Cas. 21; A. 4, R. 1997 Oudh 218 y 

x 46 

— — —O. XLI, r, 25—Remand for recording evidence 
and submitting mdings—Lower Appellate Court'fe 
power to have evidence ræorded by subordinate 
Caurt, ee M 


e 

Where a se has been remanded by the High 
Court to the lower Éppellate Court for recording of 
fresh evidenc® and to submit the evidence with its 
own findings thereon under O, XLI, r. 25, it is not 
competent,to the latter Court to remand it toa 
Court subordinate to it to record evidence and 
submit a finding unless the order of remand by the 
High Coust awthorises it to dp so. L Anant RANG, 
Din Mouafiaap . 273 


———— 0. XLI, r. 31. See O. P. C., 1908, O. XX, n. 4 
280 


e 
— ——-— 0. XLII, r. 1. See C. P. C, 1908, O* SLI, 
9. 467 





O, XLII, r. 1, ch (5)—Order for appoint- 
ment of Receiver—Appeal. See C. P. C., 1908, O. 
XL, rf #9 176 
4O. XLV, r. 15. See O.P. C., 1908, s. 14 
° 614 
——— 0. XLVII, r. 1-—Review—Mistake of law, 
whether good ground for review. 

An error or mistake in order to justify the grant 
of areyiew under O, XLVI, r. 1, Civil Procedure 
Code, must be apparent on the face of the record. 

A review cannot be granted when tie mistake 
or error though apparent on the face of the record 
is a wrong exposition of law, e.g, when the judg- 
ment is based on a precedent which has been 
modified by a subsequent decision.» 

Even a wrong application of lav to the facts of a 
case is no ground for review. N LAXMAN v.eSHEVAN- 
TIBAIL, A I R. 1927 Nag. 252 e 
OsXLVil, r. 7, See C. P. C., 1908, ss. 115 

* 706 
— —— 0, XLVII, r. 9. See C. P. O., 1908, O V, r. 15 
523 
— — — 0, XLVII, r. 1—Process-fee—Court's dis- 

cretidn to issue process free of cost, scoje of? — e' 

The provisions of O. XLVIII, r. 1, Civil Procedura 
Code, relating to the discretion o£ the Court to direct 
that process should be served free of cost @perate ag 
between party and party and not between the Govern- 
ment and the Party. Pat Kurr DvsaoH v. CHULHAN 
SINGH, A. I. R. 1927 Pat. 318 791 


— — —- Sch. ll, para. 1—Arbitration- -Reference 
by Court—Party interested, omission af, to join— 
Proceedings, alidity of. . 

What gives the Court jurisdiction to refer matters 
to arbitration is the consent sf all the parties iu» 
terested and wherea party to the suit has not given 
his consent, the Court has no jurisdiction, to refer 
thematter to arbitration and this defect vitiaees the 
refertnce and all the subsequent ,proceedings. M 
Sanqurr RANGAREDDI V. YALLIALWGR OHINASIDDA REDDI 








2 

. 

—.—— Sah, II, para. 15—Contract Act (IX of 
1872), ates rpiiration through Court—Award 
in excess of reference—Clause in submission not 
to object to award, validity, of. : < 

“ An undertaking given by the parties toa reference 

that they shall not object to any award the arbitra- 


tors miht make, with or without enquiry, on the” 


issues or beyond the $ssues, by a lump award or in 
any other way they please is void under se 28 of tha 
(*ontract Act as being one not to eisforce Sights in 
respect ofe *contract to wefer and is even otherwise 
inoperative as restricting &he discretion vestcdsin the 
Court by 8tatute t6 set aside anawayd when it is sought 
to be filed and made a rule af Court, especially in Uig 


* 
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case of a reference through Court in aepÉnding suit, 


. in which case the arbitrators derive their authority 
from the Court and their award must e confined to 


the matters in dispute in the suji. S PAnsRAM GANGA- | 


183 


. 

— Sch, I, para. 16. See O. P. C., 1908, O. 
XUI, R 3 ; 60 

z— Sch. Il, papa. 16 (2)—Arbifratign—Refer- 

ence without consent of all parties interested—Award, 

validity of—Appeal, whether lies —Revision—lnuter- 

ference. i 

Gourt 
arbitration at the instance of some only of the par- 
ties who are interested in the subject-matter of re- 
ference, The mere fact that a party interested was 
absent does Roś give jurisdiction to thee Court to 
make a reference without his consent, 

Where a Court makes a reference withgut the 
éonsent of an interested party the High Court can 
interfere in revision and set aside the decree based 
on the award. 

Per Ashworth, J.—(Mukerji, J. dubitante).—A decree 

. passed on an award a reference made without 
the consent ofa party is not appealable even at the 
instance of*such party. A Tz: Sinen v. Guasi Ram, 
25 A. L. J. 606; A. I. R. 1927 All. 563 236 
— —*— Sch, Il, para. 11, See C. P. C, 1908, s. 63 

* 


94 
See C. P. C, 
32 
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Commission, "practice relating to. 
“1908, O. XXVI 

Commissiow agent—Income-tax. See Income TAN 
Act, 1922, s. 4 (1) E 298 

Companies. See INcouE4l'Ax Act, 1922,8.55 49 


Companies Act (VII of 1913), ss. 169, 120— 

fortgage—Earlier mortgage registered subsequenily 

under order of Court afier grant of extension of 
Limes — Pigority— Subsequent registration, effeet of. — 

A mortgage registered with the Registrar of the 
Joint Stock Companies within the meaning of s. 109 
of the @ompanies Act, 1913, within 21 days of 
its executicn, has priority over & mortgage of an 
earlier date, which is subsequently registered after 
an extension of time is granted, under the provisions 
ofs. 120 of that Act, by an order of the Court. The 
subsequént registratibn of the mortgage by leave of 
the Court could not affect the position in which that 


mortgage stood previously. O Ranga KisHaN Morr 
Larw. RAM Naratn, 1 Luck. Oas. 80; A. I. R.1927 
Oudh 300 ce 592 
m 8.120. See COMPANIES Act, 1913, ss. 109, 120 

< 592 
———— ss. 132, 282, Sch. Ill, form F—Banking 


Company— Balafce sheet— Duty of Company to show 
‘doubtful and Wad’ deb's—Cutting down debts, 
whether legal—'Book dels’, meaning of—Secret 
reserve fund, legality of. . : e* . 
In view of the direction conined in form E of 
Sch. III of the Companie Act a banking Company in 
India.is bound to shew in the balfnce sheet undey 
the item of ‘book debtg’ all ‘douBtful and bad ' debts 
— appeanink in the bcoks of the Company as well ss 
the ‘good’ debts. It has no ,yower to ‘cut down’ 
the debts in preparing the balance sheet so as to 
eliminate* or reduce any reference therein go 
‘doubtful and bad, debts. , . 
Primarily, the term ‘bgok debts’ nfeans deLts 
owing to the Company*and so shown in jhe bocks 
pi the Company. All such debts should be included 
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has no jurisdiction to refer a matter to 


r1897 | 
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under this head whether they. be good, ‘doubtful or 
bad. The provisions of form B»canno$ be allowed to 
be whittled down by general @onsi@sratiéns as to the 
object of a balance-sheet. e ` 
Quere.—Whether it is opei to à Company to main- 
tain a secret reserve fund formed by deliberate 
under-valuation of some of its assets. B` P. D. SHAN- 
DASANI v, SG, M. PooukHaNAvALa, 29 Bome D. R 722; 
28 Cr. L. J. 568; A. I. R.1927 Bom. 414; 8 A.I. Cr. 
R. 218 © © 504 


—— —— S. 229—Provincial Insolvency dct (V of 
1920), s. 84—Insolvent Company—-Compromise : 
decree, whether binding — Oficial Liquidator, 
position of. . i 


The case of an insolvent Cpmpany and the case 
of an individual who is declared an insolvent are on 
the same footing, in the eye of the law. The Otfieial 
Receiver, in the case of a person who is adj udged an 
insolvent, the trustee in bankruptcy, as he is called 
in England, and the Official Liquidator of an insolvent 
Company stand on the samefooting. They are not the 
representatives of the insolvent, the individual or the 
Company. On the one hand they represent the estate 
of the insolvent, on the other hand they represent 
the interest of the whole body of creditors. The duty 
of the tru8tee in bankruptcy or the Official Liquidater 
is to distribute the assets of the insolvent, inaividwuml 
or the Company, among such of their creditors as : 
have a just claim. Such being the case, a "decree 
that may be valiœ® and binding on the insolvent is 
not, necessarily, valid or binding against the trustee , 
in bankruptcy or the Official Liquidator. 

The proceedings in liquidation and the proceedings 
in insolvency are entirely in the nature of equitable 
proceedings. A Company or an individual is unable 
to pay its or his debts, the matter is brought bef. re 
the Court, the Court takes pgssession of the assets of 
the insolvent party and directs that all the creditors 

e should be treated justly and equitably. Such being 
the jurisdégtion of the Court, it stands clear to 
xason that nobody has a right to cla$m more than 
is justifiably due tê him,on the mere ground that the . 
imsolyent, the individual or the representatives of the 
insolvent Company had agreed to pay tothe claim- 
ant more than what was justly and properly due to 
him. ° 
Where there has been a genuine contest between 
a claimant or & creditor on the one hende and an 
individual who is subsequently declared an insolvent 
or a Company which goes into liquidation later on 
and the parties have'fought out the case bona fide, 
itshou]d not be open to the Receiver othe Official 
Liquidator to re-open the case and to have, as it were, 
a fresh trial of stresgth. 
But, on th8 otRer hand, where the decree rests on 
“something less than a real trial on themerits of the 
case, the questiom would arise whether Receiver or 
the Official Liquidator would not be justified in putting 
dhe decree aside and asking for what has been called 
tke “consideration for the judgment". Where a 
judgment isobtained cn ihe confession of.the in- 
solvent, itis open to the trustee in bankruptcy to set 
ey art the decree and to ask€cr procf of the claim.. 

Where there are girc@mstances justifying the 
trustee in bankruptcy or the Official Liquidator to 
doubt the bona fides ofthe judgment or there aie 

«circumstances to show that there has been a mis- 

carriage of justice, ig would be open to them. to call 

e for fresh proof of the claim, A UNION Invian BUGAR 
. é d 


A vel. 102) 


Companies Act—coneld. ° 
Mires Co. Lro. v. Bris LAL JAGANNATH, 25 A, L, J. 
450; A. I. R. 1937 All. 26 756 
———— s. 282. See Cdeaxms Act, 1913, ss. 132, 282 
. 504 
————— Sch. Ill, form (f). See Companies Act 1913, 
ss. 132, 282 A 504 


Consent decree, effect of. See DecRER 449 
Contract—Breach of contract—Measure of damages 

—Inttrest on damages. 

In suits for damages for breach of contract the 
Measure of damages is the sum by whith the con- 
tract price falls short of the price at which the 
purchasers might have obtained goods of like quality 
at the time and the place where they should have 
been delivered. 4 

In a suit for damages for breach of a contract for 
sale of goods, interest cannot be awarded on damages 
unless there is an agreement to pay interest or notice 
has been given that interest would be charged, or 
there is a mercantile usage allowing interest. L Piru 
Ganea RAM Bissen Das v. Fins Hart Ram Raw LAL 

628 


C. I. F. Contract—Property when passes— 
Intention of seller—Bill of Lading sent to Bank for 
delivery to buyer on payment—Property whether 
passes before payment—Suit for price of goods, 
maintainability of. . E 
Although in the case of a C. I. F. contract the 

property in the goods may besaié to pass as soon 
as they are shipped, the question is always one of 
intention, and if the seller retains the power of dis- 
posal or the jus disponendi it cannot be said that he 
intended the property to pass. 

Where the seller sends the Bills of Lading endorsed 
in blank with the necessary drafts to à Bank who as 
his agents were to deliver the shipping documents to 
the buyer against payment, the seller must be held to 
have intended to retain tbe property in the goods 

e until payment of the drafts and property, does not 
pass tothe buyer on their acceptance d the said 
drafts. Thè seller cannot, therefore, under such cir- 

* cumstances sue for the price ofthe goods. L Ba, 
KisuaN-BasuESHAR Narts v. Fazan Erani, 8 Lah. 17% 
28 P. L, R. 344; A. I. R.,1927 Lah. 391 807 


. 

Contract Act (IX of 1872), s. 11. See Minor 449 
————— $.16—Undue-influence— Mortgage, terms of, 
when not to be  enforced—High rate of interest, 
enforceability of —Accumulation ef interest, whether» 
ground for*veduction-—Mortgage by eonditional sale. 
In the cage of a registered document, it must be 
presumed that the document was explained by the 
Sub-Registrar to the executant who admitted its 
execution and the receipt of consldqratien and that 
the whole proceedings in connection with registra- 
tlon and endorfement, ete., were regular and in order, 
A money lending transaction though improvident 

` and even harsh should be enforced unless it is es- 


tablished that the lender by tuking unfair advantage * should apply both o the delitery 


of his position has secured-an unconscionable bargain 
for himself from the borrower by dominating his 
will, Therefére, interest guust* be allowed et the 


rate stipulated in the morteuge-deed even though it* 


may be a high one unless the chase is clearly brought 
within the four corners of s. 16, Contract Act. 

The mere fact that interest has accumulated as a 
result of the cus gpf kime coupled with default of 
payment of interest on the paft of the mortgagor 
,caanot bee defence Which the mortgagor gan validly 
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. 
raise in order fb ask the Court to reduce the amount 
claimed by the mortgfigee. 

The condit®n in a mortgage-deed that if the 
entire amount of the enortgage-money with interest 
was not paid within 2 years, the mortgagees would 
become absolute owners ofthe property is by no 
means illegal. It is merely a mortgage by conditional 
sale. L RisaL SINGH v. MANOHAR LAL 


. * 

— 8.16, Illus. (c)—Creditor money-lender of 
village—Constant renewal of debt at high vate of 
interest—Undue influenag, presumption of. 

Where the creditor is a money-lender of the vflingo 
and the debtor has been renewing the debt constantiv 
ata very high rate of compound interest, there is a 
presumption of undue influence. L Diara Raw v. 
Sarca, A. P R. 1997 Lah. 536 "re 707 


—— 6. 28. See C. P. O., 1908, Sci. IT, Pars. 15 
. 183 
— — — S. 30— Public Gambling Act (III of 18067), 
s. 1à3—U. P. Gambling Act (I of 1917)--F'orward 
contract— Agent paying loss to third party— Suit by 
agent against principal to recover amount paid— 
Illegality of transaction, whéther good defence— 
Offence under Gambling Act, essentials of* $ 
Where a forward contract is entered into by a 
commission agent on behalf of his principal, even if 
the contract be a wagering transaction, the principal 
cannot as against the agent plead Jhe'illegality of the 
contract as a defence to an action brought by the 
agent to recover from his principal the menty that 
the agent had to pay to the other party tothe con- 
tract in consequence of the breach of the contract 
As between the principal and agent in such a 
transaction neither party stands to win or lose to the 
other according tothe fluctuation of price or any 
other event, and the very essence of wager is thus 
absent between them. e > 0. 
A person entering into a wagering contract is 
guilty of an offence under s. 13 of the Gambling Act, 
1867, as amended by U.P. Gambling Act of 1917 
only if he is found wagering in any “public street, 
place or thoroughfare.” A Daya RAM v. MURLI Duar, 
25 A. L. J. 693 605 


s, 49—Contract—Place® of performatwe not 
fixed—Suit on contract—Juristliction ef Court- - 
Duty of debter to seek cieditor—Rule, whether 
abrogated by s. 49—S. 49, whether applicable in 
determining jurisdiction of Ceurt to entertain suit 
on contract—Inference of place of performance from 
contract. 

Section 49 of the Contract Act does not get eid of 
the inferences that should justly be drawn from the 
terms, of the contract itself or from the necessities 





e of thé’ case, involving inthe obligation to pay the 


further obligation of finding 


credjtor, the 


80 88 to pay him. : . . 
The rule in 8.49 fsone which it was intended 


8f goods and to the 
payment of money, $o which obviously different con- 
siderations apply from those applying to cases where 
the question is one of jurisdiction to entertain a suit 
based on the contract. 6 . 

The appellants who carried on business ingCalcutta 
wefe sued in Rangoon by the respondents Who had 
a business ranch in Rangeon for payment of sums 

epf money due upon the feilyre of constituents to 
satisfy debés due to the respondents, which sume the 
“appellants had undertaken tp male good to them. 


° 


the ereditor 
* 


INDIAN 


34 


Contract Aot--contd, 
e 


The business transaction out of which he debts. arose 
entirely took place in Rangoom though the dealings 
had been carried on under à memoragdum signed in 
Calcutta. The clause in the memorandum relating 
to the appellant’’ obligation “was to the effect that 
the appellants were to make good undisy&ted claims 
that the respondents might lose owing to the failure 
oy suspension of payment of constituents : 

Hed, that there wgf a clear intention shiiwn in the 
contract that payment should be madeein Rangoon, 
that accordingly part of the contract was performable 
in Rangoon so as to satisfy s. 49 of the Contract Act 
and that there was jurisdiction in the Rangoon Court 
to entertain the suit. P C SowiRAM JRETMULI, v. R. 
D. Tata & Co Lrv., A. I. R. 1927 P. O. 156; 53 M, L. J. 
25; 45 O. L. J. 633; 29 Bom. L. R. 1097; (1997) M. W. 
N. 520: 4 O. WeN. 676; 25 A. L. J. 690; $ R. 451: 39 
M. L. T. 72 n 610 


S. 62.—Novation—Renewal of pr$missory 
note, effect of. See EVIDENCE Act, 1872, ss. 91, 92 
871 


————- 88. 73, 87, 88—Sale of goods— Payment of 
earnest money—Contgact becoming impossible— Pur- 
e chaser's, right to refund of earnest money—Money 
received for anothers use—Nature of right— 

Dgmages—Assignment of purchaser's rights, validity 

tga deadly right to earnest money, whethér 

ost. e. 

A buyer who has paid money under a contract of 
sale may recover it back when the consideration on 
‘which it waf paid has failed as in.that event it is 
unconscientious for the seller to retain it without 
consideration, and the momey is in consequence in the 
eye of the law received by the seller to the use of the 

yer. 

Per Ashworth,J The Contract Act makes no 
Special provision for the recovery of , earnest 
mondy amti the remedy of the buyer when the con- 
tract has been broken is merely one for loss or* 
damage under s. 73 of the Contract Act. This benefit 
under s.93 is merely aright to sue and cannot be 
transferred. A purchaser, therefore, dges not lose his 
right to recover earnest money as “damages from 
the vendor by reason of the fact that he has assigned 
his rights toa third person. A PYARE Lar v. MEENA 
Mat-Bat KIssgN Das, A. I. R. 1827 All. 621 766 


S. 74. —Cont* act —Chii-fundt— Penal clause-— 

Relief. 

Although in a chit*fund contract, the stake-holder 
undertakes extra risks and is entitled to heavier 
compensation in cases of penal clauses than ordinary 
cases*and such contracts should be scrutinised with 
less stringency apd jealousy than ordinary contracts 
yet it cannot be lajd down as a principle of lave that 
the terms of a chit-fund contract can never be penal 
M MUTHUKUMARASWAMI PILLAL v. SUBRAMANIA CuEWTAR 


ae . 14 
— — $8. 87, a. See CoxTRAOT Act, 1872, s. 73 
` 766 


s.107—Salé of goods— Breach of contract— 

Suit for damages— Plea that, re-sale oe not Maree 

reasonable time, whether can be taken for first time 

in apgal— Practice. " 
In a suit for dgmages for breach of a contract of 

sale of goods the vendeé cannot be all8wed’ to take» 
up fer the first time iw appeal the plea {pat the re-* 

Bale by the vendor wap not within a reasonable time e 


CASES, 


Contract Act-econtd. 


(1997 | 


after the date of the breach. L Diva Nara-Ser Rast v, 
RaAMJI Dass, 9 Lah. L. J. 125; 29 P. L. N. 263 698 
- SS. 151,152,161, See Ramwats Act, 1890, 

8.72 


e 403, 433 
— — — 5, 194, See BANKING 788 


ss. 196, 197, 198— Principal and agent- 

Nattukottai Chetties—-Agent employed to do money- 
lending business—Purchase of shareg, whether within 
scope of authority—Ratification—Acceptence of 
sale proceeds of shares, effect of—Relationship, 
whether o trustee and cestui que trust omdebtor ang 
creditor— Agent, liability of, to account for secret 
profits—A gent sending such profits to members of 
family— Liability of members of family to principal 
—JInterest, agent's liability to pay. 


The plaintiff a Nattukottai 'Ohetti residing at 
Devakottai in South India was carrying a business 
in Rangpon through the defendant an authorised 
agent, under a salary chit. Plaintiffs business was 
mainly a money-lending business and the agent was 
authorised to make, draw, sign, accept, endorse, 
negotiate, and transfer all and every or any Bills of 
Exchange, promissory notes, hundis, cheques, drafts 
Bills of Lading all and every other negotiable securi- 
ties whatsoever. The defendant purchased 10 Bank 
shares and informed the plaintiff who, however, im- 
mediately disapproved of the transaction and asd 
him tosellthem away and not buy any more, Sub- 
sequently certain Tramway shares and Specie Bank 
shares were also *purchased and not brought to the 
knowledge of the plaintiff. Sometime later the 
defendant purchased at Rangoon nearly 300 Rangoon 
Oil Company shares committing the plaintiff to a 
liability of some 3 lakhs. Sometime after the pur- 
chase, after some correspondence defendant announced 
to the plaintiff the purchase of only 20 shares. The 
plaintiff disapproved of thee purchase and expressly 
repudiated it. The extent of the commitmenis came 
to plaintiff's knowledge only much later. The shares 
which haz been pledged by the defendant were 
afterwards sold at great loss, and the plfinjiff received 
the sale proceeds. 
the defendant for damages: 

Held, (1) that the defendant had no authority to 








e enter into large speculative transactions and the pur- 


chase ofthe oil shares was beyond his powers ds 
agent; 

(2) that the relation between the prinfipal and 
agent was not that, of trustee and cesti que trust but 
that of dehtorand creditor as in the ordinary case of 
principal and agent. »" 

Held further. per Krishnan and Odgers, JJ. (Coutts- 
Trotter, C. J., dissenting).—That there was only an 
attempt on the part of the principal after he had ex- 
pressly repudiated the share transaction, to try and 
realize what he could of the los&§ caved hy the dê- 
fendant, from th8 assets into which dtfendant had im- 
properly and unauthorisedly converted his moneys, 


eand thus recoup a part of the loss he bad suffered 


but there was no intention whatever toratify the un- 
authorised purchase of shares. 
Per Contis-Trotter,e C. J.. contra.—Tgat, however, 
emuch the principal dislike? the transact/ons and, how- 
ever, often he threatened tò repudiate them and ulti- 
mately purported to do so wholly, yet he in the result 
received moneys arising from their disposal, which 
he could only doon the basis that he adopted the 
shares as his own property, dhd She act of the agent 
had been effectively ratified, < e 


Ina suit by the plaintiff against . 


vel. 102) 


Contract Act-econtd. 
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Per Coutts-Trotter«C. J.—If the terms upon which 
an agentreceiveg the money of his principal are that 
he is bound tp keep th? 
or elsewhere, and to hand that money so kept as a 
separate fund to the prihcipal, then he isa trustee 
ofthat money and must hand it over to the person 
who is his cestui que trust. If on the other hand 
he is not bound to keep the money separate but is 
entitled to mtx it with his own money and deal with 
it as he pleases, and when called upon to hand over an 
equivalent sum of money, then he is not a trustee of 
thg money but merely a debtor. e 

Per Krishnan, J.—Ratification implies an intention 
.to ratify on the part of the principal; and any act 
of his can be relied on as amounting to ratification 
only if done after he had full knowledge of the 
material facts of the, transactions ratified: 

Where a principal clearly repudiates an act of the 
agent in excess of authority, although there may be 
a subsequent ratification by conduct, yet there must 
be clear evidence to show that the principal has 
gone back on his original expressed intention and 
has decided to ratify the agent’s action. 

Per Krishnan and Odgers, JJ.—(1) In a suit bya 
principal against an agent for an account of the 
moneys the agent raised by borrowing on plaintiff's 
credit, the defendant as an agent is bound tg account 
forgllthese moneys. The fact that some creditors 


have, at the request of the plaintiff, given him con- . 


cessionsor that others have not enforced their debts 
against him in time has nothing to do with the 
.liabilities and rights as between plaintiff and defend- 
ant, and the defaulting agent is not entitled to get 
the benefit of any advantages gained by the plaintiff 
by his own exertions i 
(2) In such a case the ‘plaintiff is really entitled to 
interest from the defendant from the date on which 
he became liable to re-pay the moneys to the princi- 
® 


al. z 
- P (3) Where the defendant ultilises- the moneys of 

the principal and enters intoa share transaction and 
*when he finds afterwards that he makes a pfofit, he is 
not entitled so turn round and treat it as if it was ane 
independent transaction. The principal is entitled to 
call upon the agent to make good to him the profit® 
he so earned, e 

44) If the members of the agent's family knew 
that he was making improper and secret profits or 
otherwise abstracting the money of his principal* and 
persuaded him or got him to send moneys to them- 
selves and use them for the benefit of the family, e 
they would be liable but where the father of the 
agent and other members knew nothing about his un- 
authorised dealings and profits, no claim can beemade 
out against them M KADIRESAN OHETTTAR v. RAMANA- 
THAN Cuetry, 38 M. L. T. 56 & 256% (1920 M. W. N. 
1]8; A. I. R 1927 Mad. 478 561 


s, 21 Be Principal and agenj—Agent's trans- 
actions on behalf of principal with himself, how far 
binding on the principal—Presumption. 


A purchase ora sale made by a commission agent 
of his own goods for or to his principal without dis- 
closing that éact is not tpgo faoto void for failure to 
disclose a material fact: 
delivery; if made by the ageat with himself, ipso 





facto void, because there isa possibility of its being . 


cisadvantageous tothe principal There is no pre- 

sumption that such contracts are disadvantageous 

and whether they fre %o or not must be proved as a 
* >. Y 


. 
. e * 
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separate, either ina Bank - 


e JAGESHWAR v. KASHIRAO, 10 N. L. 3. 109 


or is a contract for future 6 


gak of the respondent. 
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TANSOOKHRSE 


fact. S RAMESHARDAS® BENARSIDAS V. 
BaSuESHARILAL, &. I. R. 1927 Sind 195 * 366 
8.263. See PARTNERSHIP 817 


Gontributlon-elllegal partnership—Pro-note by 
partners—Decree against all partners—Satisfaction 
obtained against one—Suit for contribution against 
other parthers, maintainability of. 

Where two persons who carried on an illegal 
partnership, exequted a pro-note in favour of a e 
person who®obtained a decree thereon against then 
jointly but the whole amount was recovered in execu- 
tion against one of them only, a suit by the latter to 
recover a half of the amount from his partner by 
way of contribution is properly maintainable. — e 

In such a case the plaintiff is under no uecesslly 
to rely on the joint wrong or to go behind the decree, 
The defendant itis who has to allege and prove his 
own delingfieney. M PargPU  NARAWAMAMURTHI ~v.’ 
KOMALI CHANDRAYYA, 26 Ta, W. 67; 53 M. LJ. 174; A. 
IR. 192% Mad. 790 835 


Conversion. See RarLways Act, 1890, s. 77 149 
Co-owners—Adverse possession—Ouster. See HINDU 
LAW—JOINT FAMILY 66 
Iiwclusive possession of one, when gives rise to 

title by prescription. i 

-In the absence of any partitionor of e hostile 
assertion oftitle to the knowledge of the other co- 
parceners or co-owners, the exclusive possession» of 
one co-owner over a portion of a ecommon property 
cannot set time running against others so as to give 
rise to a title by prescription in favour of the person 
in possession. N KisaNcHiNDRA v. RAMLg, © 161 
Joint property—Arrangement for enjoyment 

of separate items, whether can be put an end to— 

Joint possession, whether can be demanded. 

An arrangement under which co-owners of joint 
property are in separate possession of different item 
of the property can be putan end to by any one of 
the co-owners who can claim joint possessjon of thee 

roperty. A Tora Ram v. MAKHAN Lar, L. R. 8 A. 1819 
Res: A. I. R. 1927 All. 578 110 
— — Right to sue--Suit against trespagser—AlL 

co-owners not necessary parties. 

Aco-owner er atenant in common is entitled to 
Sue atrespasser in ejectment without joining the 
other co-owners as parties to the suit. N QGovrsr 
* 195 


Co-sharers— Jant property—Joint possession, decree 
for, right to obtain. 

A co-sharer is ordinarily ,entijled to a decree for 
joint possession of joint property without seeking for 
partition unless itcan be-held on considerations of 
justice, equity and good conscience that he hag lost 
that right. C SRISH Cuanpra Dutta v, MATHURA NATH 
Doutta hs 148 
— — -4— Lambardar—Misconduct ‘and  negligende— 

Liability for profits on the basis of demands. 

Where neglfgence and misconduct have been prov- 
ed against a lambard@, it is opgn to the Courts 


e to pass a decree for profits ow the@basis of demands 


atd not on the Wasis of realiztiüions. O GAJODHAR 
SINGH v. BARMHA Datr Sinau, 1 Luck. Cas. 27 268 
Costs—Liability of successful appellant for res- 
pondent's costa. A : s 
Where an appellant succeeds only on the point of 
an arithmetical error which could haye betm recti- 
fied by the Court below, hẹ is responsible for the 
* L Amar Das v, HARBHAGWAN 
689 


. 


. 


NDERSEN, AL, R. 1927 Lah, 55% 


e : e` " . 
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Court-fee-—Haxcess paid by bona fide mistake— Criminal Procedure Code—contd® 
*Court’s power to refund—Certificate to Revenue z 
Authorities, form of. c. rU. . . ings, itcannot be said that the complaint was false, 
The Court has jurisdiction eto issue a certificate to . frivolous or vexatious. A Bay Nata*v. KALI CHARAN, 
enable a plaintiff to apply to Revenug Authorities for 25 A. L. J. 493; L. R 8 A. 870r; 28 Cr*L. J. 604: A. 





refund of Cow t-fee paid ona plaint in excess by a J. R. 1927 All. 531; 7 A. I. C» R. 543 . 780 

bona fide mistake. S Hiras& Boursorst Cowasstv, | ————— s. 107 (3)—Sectrity — proceedings— Right 

FAKIR ManougpD Varr Manouep Kaosa, A. I. R.1927 disputed by both parties—Order binding down one 

Sind 192 ; 193 party, propriety of—Procedure. 

y See HINDU LAW—PARTITION , 10 Where there is a right put forward, by both the 

^- ——, revision gfforders relating to. &ee C. P. O., parties and where the right is in #dispute, it is not 
ifo s.l15  - A 877  fairto bind down only one of the parties? If the 


Magistrate thinks that in the interests of publie peace 
he should fesort tothe provisions of s.°107, Origi- 
nal Procedure Code, the proceedings should be drawn 


: : : : p up against both parties soas not to give unfair ad- 
A suit for a declaration that a decree obtained by vantage toone as against the other. Pat Musauzp 


‘the defendants against* the plaintiffs is based on goypacar v. NIDHI RAM Dorr, 28 Or. L J. 605: 8 P. L 


fraud and decgption and is not enforceable is a suit T 645: A T. R. 1997 Pat.314: 8 A. I. Cr. R. 248 781 
for a declaration with consequential relief within the ` dre i : s 


Court Fees Act (VII. of 1870), s. 7 Iv, (C) —Suit 
fog: declaration that a Becree is based on fraud and 
fot enforceable—Court-fee. 


meaning of s. 7 iv, (c), Court Fees Act. L HAKIM Rar ——~— 58, 107,117, 118—Security proceedings— 
v. ISHAR Das-Goraku Rar, A. I. R.1927 Lah. 499; 8 Accuséd ready to give security— Magistrate, whether 
Lah. 531 46 bound to take prosecution evidence and hold enquiry. 
— ——— $. 28--Appeal wnder-valued negligently— When an aceused, called upon to give security for 


Deficiency in Court-fee made good after limitation keeping the peace, says that he is willing to give 
—Dismissal of appeal — Reduction of claim in pro- security it is sufficient proof that it is necessary 
portion to Court-fee, when permitted. for keeping the peace that he should execute a bond, 
Where*there is gross negligence: in valuing an -and it is not necessary that the Magistrate should 
appeal and in making up the defióieney of Court-fee in such #case take the prosecution evidence and 
in time and proper Oourt-fee is consequently paid hold an independent inquiry as to whether iteis 
only after the expiry of the period of limitation the necessary for keeping the peace to bind over the 
delay cannot Be cphdoned and the appealisliable to accused. A Nasır AHMAD v. Emprror, L. R.'8 A. 94 
be dismissed as time-barred. Or.: 28 Or, L, J. 609; A, 1, R. 1927 A11. 579; 8 A. I. Cr. 
weds the subject-matter of anrea is not pin R. 18 897 
of being split, it is not competent to the appellant to de Da cd 
seduce liia claim to the proportion of the Court-fee ———-—8.109—‘Within the local limits of such 


aid. L Guorsaran Das v. District BOARD, JULLUNDUR, Magistrate's jurisdiction’ whether part of ‘to conceal 
28 P. L, R. 338: 9 Lah L. 1. 290 e 615 his presence'—'Satisfactory account, meaning of. 

Sch. |, Art. 1— Reduction of claim in appeal The words ‘within the local limits of such Magis- 

— Court-fee payable. trate's jurindiction' in s. '09 of the Criminal Procedure 


*e There ds nothing to debar an appellent from Code are not words defining the tribunal which has 


Telinquishing a part of hisclaim add to claim the, Jurisdiction to try the case, but are part of the predi- 
rest, paying Court-fee stamp on the memorandum of Cate to 'conceal his presence. 


appeal om the claim as reduced on appeal. . L KARAM A man “whois deliberately preparing to commit a° 
D v. JULLUNDUR BANK Lo, 9 Lah. D. J. 293; A. p, burglary and wheg caught by the Police edmits his 
R. 1927 Lah. 543 e 05 intention cannot be dealt with unders. 109. i 


* The words ‘satisfactory account’ as used in: s, 109 
Criminal Procedure Code (Act V of 1898), ss. mean satisfactory in accordance with the known 
102°103—Bengal Excise Act (V of 1909), Chap.» facts that are consistent with the surrounding ciy- 
IX—Seareh under Excise Act-—Procedure~-Pro- cumstances. A EMPEROR v. HIMAYATULLAH, 28 Cr. L. J. 
visions of Crimiful Procedure® Code, whether 567; "L. R. 8 A. 106 Cr.; 25 A. L. J. 679; A.J. R. 1927 
applicable. Yo. All 592; 8 A. I. Or, R. 102 503 
The Provisions. ofras w and 103 of the Criminal *e———— 8.110. See Pena Cops, 1800, s. 73 342 
Procedure Code do not apply to searches made under * : Re à 
the Bengal Excise Act. C HaRBHANJAN Sao v. EMPEROR, ss.110, 112, 11 8—Initiation, of security 
31 CeW. N. 667; A.I. R. 1927 Oal. 527; 28 Or. LJ. progeedings soon after discharge or aequittal— Court's 


579; 54 C. 601; BA. I. Cr. R. 114 * 547 duty to scrutinise | evidence—Ordet for security, 


legality of— Reeision from  order--Interference— 


— — — ss. 107,*250— Penal Code (Act XAV of Powers of High Court—Eviden bstanti 
1860), s. 506—Security Broceedings—Admission af * — offence, amis bian V agan 
ligbility to furnish security— Dismig%l of apPlica- In cases where proceedings undei*s. 110, Criminal 


tion—Compensatjon, whetherecan be awarded. , Procedure Code, follow socn after a discharge or an 
Section 250 of the Griminal Procedure Code does e acquittal the Court, pefore passing an order binding 
not apply to proceeflings under & 107 of the Code. over the person proceeded against, must be satisfied 
Where a complaigt is filed ‘under s 107 of the ‘that the proceeding under s 110, Criminal Procedure 
Oriminal Procedure Code but the Court chooses to Code, was not institoted with a view go get a man 
regard itas q complaint unger s. 506 of the Penal e punished when the Polic& had failed to secure hia 
Code and eventually dismisses the complaint, it has conviction for a subswentite offence and, 8s'such. in 
no jur@dictign to pass an order for compensaéion | such cases the Courts are called uprn to serntinize 
under s. 250 of $he Criminal Procedyre Code parti- the evidence with the greatest. care. Butif. notwith- 
cularly where the'accuseg person has Expressed, hise standing such a serutiny of evidence. the Ccurt 
wilfingness to furnish security,.inasmuch as. apar? comes to the conelusion that®there is sufficient 
from the non-applicability of 8. 290 to such proceed evidence to warrant an order demanding security, 
. 3 . . 
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the Court is bound to pass such an. order though 
the proceeding under « 110, Criminal Procedure 
Oode was starfed sdon a®er the discharge or ace 
quittal of the person procesded against from a charge 
for a substantive offence.  * 

The High Court isnot a Court of Appeal in cases 
under 3.110 of the Code of Crifhinal Procedure and if 
it is satisfied that the Courts below have approached 
the consideration ofethe eviden.e ia a fair way having 
regard to the interests not only of the prosecution 
but also of the accused, it is not called upon in 
revifions agafhst orders passed under s. IPO of the 
Code of Criminal Procedure to weigh the evidence given 
on behalf of one side or the other. But at the same 
time, before affirming an order demanding security 
the Court is to ba satisfied that the evidence in the 
case was of a character which made it imperative in 
the interests of public security to pass an order under 
8. 118 of the Code of Criminal Procedure. 

Evidence going to show that a substantive éffence 
had been committed, or, which might form the basis 
of a charge ofa substantive offence is not inadmis- 
sible in proceedings under s.110 of the Criminal 
Procedure Code and can form the basis of an order 
under s.112anda finding under s. 115 of the Code of 
Oriminal Procedure. A LACHMAN v. Emperor, L. R 8 
A. 70 Or: 28 Or. L, J. 515; A. I. R. 1927 All. 4737 A I. 
Cr. E. 482 211 
pron i 117, 118, See Cr. P. C., 1898, ss. 107, 

117, 11 897 


s. 145—Dispute as to immdveadle property 

—Finding as to possession based on mere local 
1 inspection and statements of by-standers, legality of 

Allegation of dispossession by one party—Magis- 

trate's duty to enguire into allegation, 

A Magistrate cannot base his decision as to posses- 
sion in proceedings under s. 145 ofthe Criminal 
Procedure Code on the mere fact that in the course 
of his local inspection many persons appeared before 
him and supported the case of a particular party. 

* Where during the course of a local inspéction a 
party alleges that he has been disppssessed by the 
apposite party forcibly on the day of the inspection, 
it isthe duty ofthe Magistrate to inquire into the 
truth of the allegation before passing an order up- 
holding the possession of one of the parties. Pat 
In the matter of ADBUD MISSER?, SATRUHAN Das, 28 
Or. L. J. 503; A. L R. 1927 Pat. 301; 8 A. L Cr. RJSL 


8. 145, proceedings undet—Necessity of 
inquiry—O mission to record reasons, ejfect of. 
Section 148 90t the Oriminal Procedure Code,is à 

mandatory order that, ifa Magistrate has reason to 

believe that a dispute as to land iselikely to lead to 

a breach of the-peave, heis bound to*také action to 

pr&vent such a hyeachearising by placing one or other 

of the parties in possession and forbidding the other 
the disturbance of such possession. 

It is only right and proper in order to avoid hasty 
action that a' Magistrate should be required to 
state the grounds of his belief as to the necessity of 
an inquiry. Rgt where the inquigy proves that there 





isa dispute which may lead*to bloodshed, and when e 


ihe. Magistrate has taken” effectively steps under 
s. 145, Oriminal Procedure Code, to abate temporari- 
ly the cause of dispute. his order cannot be set aside 
merely because he omitted to put in writing the 
‘grounds which cause hifn to take action. 
Disobedience of a mandatory and directory order 
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. . 
does not, asa general rule, render proceedings null 
and void unless it can he proved that injustice has 
been done to any garty as a result of that omission. R 
MauNo Pu ~v. Mavxa Cuirt Pyu, 5 R. 129; A. I. R. 1927 
Rang. 177; 28 Cr. L J. 623; 8 A. I Cre R. 241. 911 


—— 8. 1À37— Dispute as to right of fishery— 
Decree of Civil Court declaring right —Magistrate's 
jurisdiction, to enquire into clagn to the contrary. a 
lfamatter which is in dispute wnder s. 147 of she 

Criminal Procefture Code has actually been adjudicat- 

ed upon by a Civil Court, a Magistrate has no 

jurisdiction to enquire into aeclaim which is contrary 
to that Court's decree. B Inve Axya Sambya DATI, 

29 Bom. L. R. 715; 28 Or. L. J. 578; 8 A. 1. Cr. R 223 

. 546 

————-88. 196 (3), 200,202, 203, 204—District 
Magistrate taking cognizance of complaint~Order 
for Police enquiry with direction to Police to 
submit &harge-sheet—Legality of procedure—Duty 
of District Magistrate to pass order on Police report. 
Where a District Magistrate takes cognizance of a 

complaint under s. 200 of the Criminal Procedure 
Code and refers the case tothe Police for inquiry 
under 8.202 of the Code it is for him to pass the 
necessary order on the Police report either wnder s. € 
203 or s. 201, He cannot direct the Police, if they find 
the case to be established, to submit a charge sheet 
to the Magistrate concerned Sectien 156 (3; does 
not apply to such a case as the section otly empowers 
the Magistrate to order a Police ifhquiry ina case 
when the Magistrate does not himself issue process at 
once, 

Where the Sub-Divisional Magistrate accepts the 
charge-sheet submitted by the Police under such 
cireumstancese and proceeds with the case without 
any order by the District Magistrate under s. z04 or® 
any order of transfer of the case to him under s. 192, 
his proceedings are void and liable to he set aside, G o 
Igir Nasya v EutPrnoR, 5t ©, 303; 23 Cr. L. j ge 
A. L Cr. R, 238 545 


€ —— —— ss, 161,1 62— Statements o f witness 18 Police 


— Accused's right to copies- Stage at which accused 
emand copies. 

Under the amended s. 162 of the Code of Oriminal 
Procedure it is obligatory on theepart of a Judge to 
give the accused copies of the statements, recorded 
under s. 161 of the Code subjecte only to the exclu- 
Sion of irrelevant matters which the public interest 


erequires should not be diseloged. e 


But it is only at the time of cross-examination and 
when the cross-examination has laid the foundation 
for the sugg2stion that the evidence given by,the 
witness*in Court is contradicted by his statement 
recorded under a. 161 of the Criminal" Procedure Code 
dhat th® accused is entitled to ask the Judge to ref. r 
to thewriting gnd grant him copies. Section 162 does 
not impose a duty upon the Judge of granting copies 
of the statement recofded unier g. 161 before the 
ecross-examination hgs been opehed. 9C MADARI SIKDAR 
v. fiuperor, 54 C. aig A 1 R. 19:7 Cal. 514; 18 Cr, 
L. J. 582, 8 A. I. Cr. R. 112 . 550 


——— L— s. 162—Copies of statements of witnesses 
before Police, grant of—Refusal to sfpply, when 
jugtified-— Reasons to be recorded, LAN 
The provisions of s. 162 of the e Criminal Procedure 

(ode are imperative that thè Cow shall on the 

Wquést of the accuged dirett hat the accused ebe 

furnished with a copy of the statements of the wit- 

ae . 


Athe Court is of o 


Mad. 688; 8 A. T. Or. R. 182 
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* *. 
nesses before the Police. The use thatethat copy may 
be put to later on may ba 
enquiry, when the proper time arises and then it may 
be open to the Court to accept or réject the conten- 
tion of the accwsed that he*s making a proper use 
of the copy in terms of the section. Buta refusal 
to grant copies can only be made if the requirements 
of the second provisoto s. 162 are satisfied, namely, if 
: pat that any fart gf any such 
statement is not rélevunt to the subJecf-matter of the 
enquiry or trial, or that its disclosure to the accused 
is not essential in the interests of justice and is in- 
expedient in the publif interests, the Court shall 
récord such opinion before excluding such parts from 
the copy of the statement furnished to the ‘accused. 
Pat Cuepi Prasan SINGH v. Emperor, 8 P. L. T.613; 
28 Cr. L. & 997; A I. R. 1927 Pat. 325; 8 A. L Cr. R. 
271 773 


S. 176—Offence committed by British subject 
in British ship during voyage from Penang to 
Negapatam-—Sessions Court of Negapatam, juris- 
diction of, to try charge—Admiralty Offences 
(Colonial) Act, 1849, (12 & 18 Vic. Chap. 96., s. 1— 
Admiralty Jurisdection (India) Act 1860, (28 & 24 
Vic., Qhap. 88), s. 1—Merchant Shipping Act, 1894, 
. (87 & 58 Vic. Chap. 604, s. 686. 

ån offence of murder committed by a British sub- 
ject while on 4 British ship on his journey from 
Penang to Negapatam can be tried by the Sessions 
Court at Negapat&m in view of the provisions of s. 1 
of 1$ & 13 Vic. Chap. 96, which has been made 
applieable*to India by 8. 1 of 23 & 24 Vic. 
Ohap. 88 as well as by s 686 of the Merchant Shipping 
Act. M SENGEDAI VaNNaW v. EMPEROR, (1927) M. W. 
N. 276; 28 Or. L. J. 543: 53 M. L. J. 101; A. L R. i 
35 


ss. 195, 476—Complaint for offence under 
se 1829 Penal Code—Order making compldint, whe- 
ther appealable—Power of Appellate Court to with- 
draw complaint. : 





An ofder by which a complaint is made by a Court , 


for an offence under s. 182 ofthe Penal Code is not 


appealable, but à Court to which tfe Court making ə 
the complaint is subordinate may order withdrawal * 


ofthe complaint. A, BRIJENDRA NATH v. EMPEROR, L. 
R. 8 A. 101 Or; 28 Cr. L. J. 547; 84,1 Or. R. 55 483 


————— 88. 195, 496—Offence tommitted during 
irial—Matter setiled in appeal om: statement of 


Teferee—Power of trtal Court to make complaint * 


—Order refusing to make complaint—Appeal— 
Power of additional Judge to make complaint— 
Btngal, N. W.-P. and Assam Civil Courts Act (XII 
of 1887), 8.8. o * 

The mere facte thatin the Appellate Cogrt the 
parties agreed to compromise the matter, or to get ite 
decjded bya reference to arbitration,e or in agcord- 
ance with the statement ofg referde, cannot take 
away the jurisdigtion „Vested in the trial Cofrt to 
makea complaint under s. 476, kriminal Procedgre* 
Code, provided that Court is satisfied that "itis ex- 
pedient in the intefests of justice that sucha com- 
plaint should be made," 

An Additibnal Judge to Whom an appeal against* 
an ordge refusing to make & complaint is transferred 
by the Disti^ct Judge is competent to make atom- 
plaint. A Narain Das $. Emperor, 25 à. L.J. 559; L. 
R.8 A. 81 Cr.; 28 CraL. J, 549; A. I.R. 1927 AIR 55s 
7A.LOrR. OM . ii . 485 
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$,197-——Bombay Heretlitary Village Offices 

Act (IIT. of 1874), s. 58—Rgvenue. patil—Embezzle- 

meni—Prosecution—-Sancein of Local Government, 

whether necessary—Absence of sanation—Validity 

of proceedings. . 

By virtue of the provisions of s. 58 of the Bombay 
Hereditary Villagà Offices Acta revenue patil cannot 
be removed from his office without the sanction of 
the Local Government and consqquefitly, no Court 
can take cognizance ofan offence of embezzlement 
committed by him in the course of his duties except 
with the eprevious sanction of the Lacal Govarn- 
ment. 

Where the sanetion obtained by s. 197 of the 
Criminal Procedure Codeis not obtained prior to 
the proceedings the proceedings are void. B Karu 
MaAHADU Pati v. Eupeggog, 29 Bom. L. R. 707; 28 Cr. 
L. J.534; A.L R.1927 Bom.432; 8 A. I. Or. R. ae 

; 34 
————- 8, 197. See Mapras District MUNICIPALITIES 

Acr, 1920, s. 51 (a) 347 
——-—— $8. 200, 202, 203, 204. See On. P.O, 

1898, ss. 156 ETC. 548 


S. 203— Complaint, dismissal of, by com- 
petent Magistrate—Another Magistrate of different 
Court, whether can re-open the matter on fresh 
complaint. 
Where a competent Magistrate has discharged an 

accused person another tribunal of exactly the same - 
powers cannot re-open the matter on a fresh com- 
plaint made to it, onthe same facts. A MANDA v. 
Empzror, L. R. 8 A. 79 Cr.; 28 Cr. L.J. 536; 7 A.T. 
Cr. R. 532 344 
— SS, 203, 204, 436— Dismissal of complaint 
—Order for further inquiry— Notice to accused, 
whether necessary. i 
Where a complaint is dismissed under g. 203 or 








'8. 204 of the Criminal Proeedure Code no notice to 


the person against whom the complaint is made is. 

necessary before further enquiry into the cnse can 
beórderéd. The amendment to s. 436 of the Code 
is confined to the case of. discharge onlyeind does not 
apply to the dismissal of a complaint under s. 203 oy 
s. 204. B Dgoxbu BAPU GUJAR v. EMPEROR, 29 Bom. L. 
R. 713; 28 Cr. L. J. 575; Aol. R. 1927 Bom. 426; 8 A. 
IL. Or. R. 228 511 


S. 250. See Cr. P. O., 1898, ss. 107, 250 780 

s. 250 (f) —Order calling on complainant to 
show cause against compensation written after 
discharge orden, legality of. 

Where a Magistrate signa and datés his order of. 
discharge and then records an order on*the same day 
calling on the complainant to show cause why he 
should not be directed to pay compensation to the 
accused thére 3X» a substantial compljance with re- 
quirements of s 250 (1), Criminal Prccedure Code. 
L GHuLAM MunguMaD v. Vir Baay,28 Cr. L. J. 592; 
A I. R. 1927 Lah. 515 ZA 560 


——— 88. 260, 261, 264, 355—Summary trial 
— Case falling within s 261 (b)—Notes of evidence, 
whether should form part of record. 

Section 355 of thè Criminal Procedmre Code apy 
plies to offences -coming within cls (b) to (m) of 
s. 260 but not to off€nces falling under s. 261, cl. (b). 
Therefore, even if rough notes of evidence are taken 
by a Magistrate in a case under s. 261 (b) of the Code, 
they need not form part ofthe regord under s. 264 (2). 
of the Code. B OIMANDAL ANEKKAL v. EMPEROR, 29 
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Bom L. R. 710; 28 Cr, Dj. J. 537; A. I. R. 1927 Bom. 
426; 8 A. L Cr. 108 — « 345 


e 2 
S, 276— Trial by Jury—Number of jurors 
present not sufficient to farm Jury—Selection by 
lot, whether necessary—Deficiency’, ‘number of 

Jurors required’, ‘chosen’, meanings of. 

The provision of choosing Jurors by lot is appli- 
cable only whe thp persons summoned to act as 
Jurors areepresent in such number as to make it 
possible to choose them by lot and when such. num- 
ber iwnot present the number of Jurors requized may 
be chosen from such persons as may he present in 
Court. 

The words ‘deficiency’ and the ‘number of Jurors 
‘yequired’ in the second proviso to s. 276, Criminal 
Procedure Code, mean deffiency in the number of 
Jurors required to make up the Jury and not to 
make up a sufficient number for purpose of selection 


by lot and the word ‘chosen’ in the same provisedoes . 


not mean chosen for purposes of a lottery but chosen 
to sit, O RAHAMAT SHEIKH v. Emperor, 31 C. W.N: 
711: A. I. R. 1927 Cal. 593; 28 Cr. L. J. 615; 8 A. I. 
Cr. R. 205 903 


————— §, 845—Penal Code (Act XLV of 1860), 
s. 417-—Cheating—Complaint by wife of party 
cheated-—-Composition—Subsequent | complait by 
husBand; whether barred — Composition with person 
not authorised ta compound, effect of. 

In order to apply s. 345 ofthe Oriminal Procedure 
Code there should be real compositio& by a person 
who is authorised to compound under sub-s. (2) of 
s: 315. Composition with a complainant whois not 
authorised to compound is no bar to a fresh com- 
plaint by the person competent to compound. B Dajma 
Raus PATH, v EMPEROR, 29 Bom, L. R. 718; A. LR. 
1927 Bom. 410; 51 B. 512; 28 Cr. L. J. 581; 8 A. I. Gr. 





R. 236 . 549 
8,355, See On. P. C., 1898, ss. 260, 261, 261 

345 

t 85, BEQ, 53 7—Deposition not read* over— 


Irregularitye-Trial, validity uf, whether affected 
e—Court, duty of. 


The failure ofa Court to comply with the provi- . 


sions of s. 360 of the Crimieal Procedure Code in the 
matter of reading out depositions to the witnesses 
amounts only toan irregularity within the meaning 
of s. 537 of the Code and does not affect the legality 
of the trial unless itis proved that it has led to a 
failure of justice. A 
Lower Courts should be very careful $n complying 
strictly with tee provisions of s. 360 of the Criminal 
- Procedure Code, A JIWAN SINGH v. BHEODAN SINGH, 
L.R.8 A. 78 Cr.; 28 Or. L. J. 514; 7 A. I. Cr. m 
f tud e 10 
—s—— 88. 360, 537—Non-compliance with s. 369 
—No failuré of justice—Trial, legality of. 
Non-compliance with the provisions of s. 360, Crimi- 
nil Procedure Code does not vitiate a trial where it 
has not in fact occasioned any faidure of justice, A 
Basar v. Ram Sarte, L. R. 8 A. 117 Or; 28 Cr. L.J. 
596; 8 A. I. Or. R. 145 772 


hd . 

ss. 3% 9, 537—N?n-compliunce with s. 360, 

whether vitiates trial —Mzi& irgegularity. 
Non-complianee with the provisions of s. 360 of the 
Oriminal Procedure Code amounts only to an ir- 
regularity and is cured by s. 537 of the Code A Suze 
MonaMxMAD Kuas v. Biruagr, L. R.8,A.110 Or; 23 Cr. 
L. J. 606; 8 A, I. Cr. Re 108 782 
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— — s. 401, See PENAL Cops, 1860, 8.84 774 ° 


$. 417—A ppeal @gainst acquittal, principles 
governing. e 
In order to justify interéerence with,n judgment 
of acquittal on a question of fact, it is suflicient 
if the finding is clearly wrong on the evidence and 
unreasonable in the opinion of the Appellate Court, 
whether or not ths unreasonablegess amcunts 
perversity, stupidity or incompetenc®, orihe Cour 
below can be said to have obstinately blundered in 
coming to it; but upon sound principles of cri- 
minal jurisprudence the indi@ations of error in th 


judgment of acquittal ought to be clearer and moree 


palpable and the evidence more cogent and convincing 
in order to justify its being setaside than would he 
necessary in thp case of a judgment of conviction. L 
EMPEROR vr. BAKHTAWAR Lat, 28P. L R. 313: 28 Cr. 
L. J. 556; A. b. R. 1927 Lah. $19; 8 A. I. Cr. R. 196 
492 


— $8, 423, 439 (4) -Penal Code (Act XLV 
of 1860), ss. 109, 205 419—-Personation —Cheating by 
personation —Conviction under s, 203-- Appeal - Con- 
viction altered to one for cheating - Revision—High 
Court, power of, to re-alter conviction. A 
An accused person was convicted of an offeneg 

under s. 205'109 of the Penal Code buton appeal 

the Sessions Judge altered the convictign to one under 

8.419 of the Code. On revision the Higk Court was 

of opinion that the offence was one usider s. 205 109 

and not under s 419 of the l'enal Code: e. 
Held, that the substitution of a convicti8n under 

8.419 for one under s. 205 149 by the Sessions Judge 

‘did not amount to an acquittal of the accused with 

regard to the ofence under the latter section and that 





to e 


e 


s. 439 (4) of the Criminal Procedure Code was no bar * 


to the High Oourt re-altering the conviction from one 
under s. 414, to one under s 205 109 of the Penal 
Code. 
L.*T. 470; A. I. R. 1927 Pat. 109; 28 Cr. L. J. 5290; 8 
A. I. Cr. R. 117 e337 


. 
— ss, 423, 439— District Magistrate's power 
e to order re-tri@l on revision—Appeal—Powers of 

Appellate Court 

Where an accused has been convicted by a Segond 
Class Magistrate under s. 423, Penal Code, the Dis- 
trict Magistrate is pot competent tu revise the order 
and direct a re-trial of the accused for an offence under 
5. 330, Penal Code. MS 

lt i3 doubtful whether an Appellate Court can under 
s. 423, Criminal Procedure Code pass an order which 
would make the position of the appellant worse. L 
BIR Sugg v. BaresRom, 28 P. L.R. 108; 28 Cr. Lid, 
519; 8 A. I. Cr. R. 214 ad 511 

. 

s, 436. See Cr. B, C, 1898, ss, 203, 204 


. ° : 511 
————-s. 437?—Disc&arge of accused— Order Jor 
fresk enquiry, when to be wade-aPrinciples. 
Where an accused person has been discharged, if 
the circumstances an8 the evidence are such that 
two different Courts might take Two different views 
eof the evidence, and the order of discharge is one 
which cannot be said tohe either pervefse or prima 
facię incorrect and there is no suggestion thé any 
further evidence is forthcoming, ao further enquiry 
Should be dirættd under s. 437 of the Crimen] Pro- 
cfdui Code. A Aray v. Extrknoe, L. 5,8. A189 Gr.; 
98 Cr. L. J. 01; 25 A. L. 9, 703; 8A, 1, Or. Ril 777 
. 
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———— 8$, 437-—Discharge of e &ccused—Further 
inquiry, when to be ordewed. : 

Further enquiry after dischagge should not be 
ordered unless the order of discharge is perverse or 
foolish or bas&d on an incomplete record of evidence. 
Therefore, where a Magistrate discusses the evidence 


- &t length and .gives his reasons for discharge, the 


order of discharge should not be get aside even if it 
does not commenditself to the Distric Magistrate or 
Sessions Judge as the case may be. la GHULAM NABI 
v, IiuPEgon, 28 Cr. L, J. 607 788 


-e——— 8. 489 —Révision—Application to High 
Court—Previous application to Sessions Judge, 
whether necessary—Appeal to District Magistrate, 
effect of. : 2. 
The High Court will not entertain en application 

for revision on the criminal side if no such applica- 

tion has previously been made to the Stgsions Judge 
even in cases where an appeal was made to the Dis- 

trict Magistrate. A NATHE SINGH v. EMPEROR, L. R. 8 

A.67 Cr.; 28 Or. L. J, 514; 7 A.T. Or. R. 438 352 


s. 439— Revision against acquittal—A ppli. 
cation by private prosecutor Interference. . 
- Altheugh the High Court bas jurisdiction under 


.8. 439 of the Criminal Procedure Gode to set aside an 


ogder of acquittal it is a settled practice that it 
will not ordinarily interfere in revision at the 
instance of*a private prosecutor unless there has 
been a miscarriige of justice or that interference is 
calléd forgither in the interests of law and order orin 
the interests of public justice or unless the trial 
has been illegal or so radically and incurably 
irregular as in fact to have occasioned a failure of 
justice. The Court will refuse to interfere if the 
complainant is not anxious so much to secure dus 
administration of justice as.to serve his personal 
gry dseeor end by attempting to set aside the ac- 
utttal. 
: As a matter of practice the Oourt of the Tudidial 
Commissioner of Nagpur will not go into evidence as - 
a rule in revision. It will ordinarily confine its® 
interference to cases of exceptional circumstances, 
or where there is an error of law and not where the « 
question is merely as to the appreciation of doubtful 
evidince. N SHERÉHAN v. ANWARKHAN, 23 N, L. R. 46; 
A. I R. M27 Nag. 170: 28 Cr L. J. 523 219 
~ 8, 439, See On. P. O,1898, ss. 423, 439. 511 
S. 439 (4). See Cn. P. O., 1898, ss. 423, 
ks ° 337* 
8. 476. See CR. P. O., 1898, ss. 198, 476 483 


ss, 476, 476-B—Complaint by Special 
Magistrate foy offence under s. 211, Penal Code— 
District Maaistyate's power to withdraw—Comolaint, 
essentials of—Order refusing to make complaint» 
Review, legality of. ^ $ 
A Distritt Magistrate cannot order? the withdrawal 
of a complaint made bv a Special Magistrate under 
8 476 of the Orimjnaf Procedure, Code in respect of 
an offence, falling under s.e 211 of the Pénal 
Coda as such a c&mplaint is not referred to in 
s. 195 (5) of the Criminal Procedure Code which: 
gives the Magistrate the power of withdrawal. . 
Under the present law a Court must make a 
complaint 4nd capnot directly order prosecfttion. 
That complaiht must set forth the offence, the 
precise facta on whigh it is based and the evidens® 
available for proving it. k . a 
It is nof désivable that a Court should review 


439 (4) 





, MENT Act, 1925 
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its order refusing to make a complaint under s. 476 
of the Oriminal Proceduge Code inasmuch as an 
appeal is allowed undef s. 476-B "and the Code 
generally has made no peovision for review. A Raw 
PRASAD v. EMPEROR, L. R. 8 A. 97 Or; 28 Cr. L, J. 
543; 25 A. L. d. 639; A. I R.1927 All. 571;8 A. I. 
Cr. R. 49 : 351 


s, 491. See BENGAL O&IMINAL LAW AMEND" 
id 647 





— 8, 496, See On. P. C., 1898, ss. 195, 496 
. . 4485 


— —— 88, 497, 498—Principles of granting bail 
—English and Indian practice, difference between. 
On the question of grant of bail, there is no differ- 

ence between the Jinglisk and the Indian practice, 

Bail is not to be withheld merely as a punishment 

aud the requirements as to bail are-merely to secure 

the attendance of the accused at the trial. The test 
isto be applied by reference to the following con- 
siderations amongst others: 

(1) The nature of accusation. f 

(2) The nature of evidence in support of the accusa- 
tion. ; 

(3) The severity of the punishment which conviction 
will eptail. 

(4, The character ofthe sureties, that is tp say, 
whether they are independent or indemnified by the 
accused. . 

(5) The character and behaviour of the accused. 

In India any allegation that the accused is tamper- 
ing or attempting to tamper with witnesses and 
thereby obstructing the course of justice would be 
a very cogent ground for refusing bail. Pat KRISHNA 
OHANDRA JAGTI v. EMPEROR, 8 D. L. T 557; 98 Or L. 
J.621; A.I. R. 1927 Pat. 302; 8A. 1. Or. R. 308. 909 


— —— 8, 514 -Bail bosd—Order by Magistrate to 
produce accused at place not stipulated for, legality 
of—Escape during attempt to produce—Subsequent 
ordefe to produce at proper place, whether inval$d 
—Bond, whether discharged—-Order do ‘produce in 
connection with casein another Court, whether 
illegal—Technical forfeiture, 

A person. who had beene arrested, was released upon 

a bail bond which bound the surety to produce him 

at the Court ofthe City Magistrate of Agra. The 

sufety was ordered to produce the offender in the 

Court of the Sub-Divisional Officer of Purnea. The 

offender escaped on his way to Purnea. Subsequent- 

ly, more than 9 months after the escape and with 
full knowledge thereof, the surety was ordered to’ 
produce the offender before the Oity Magistrate of 

Agra in connection with a case at Purnea. The surety 

having fajled to* do so, proceedings were taken against 

him under s. 514 of the Oriminal Procedure Code: 

Held, (1) that the order callihg upon the surety to 
produce the offender at Purnea was wholly illegal ; 

(2, that the bail bond, however, was not discharged 
by the order directing production at Purnea: 

(3) that the entry ofthe words ‘in connection with 

a case at Purnea' did not render the subsequent order 

for production at Agra illegal : e 
(4) that, having regard to the fact thatit was the 

ileral direction of*the Magistrate to produce the 

accused at Purnea that resulted in the  surety's 
failure to produce him, and to the fact that when 
the order for  productiqn gt Agra was made 
months after, it was known that the accused had 
absconded, andjn view of the fact that the surety 


v. 102) 
Criminal Procedure Code—concld, e 


was notin any way to be blamed, there was only a 
technical forfeiture. A Pagpuu DAYAL v. EMPEROR, 25 
A. L. J.537; L. R. BA, 98 8r. 28 Or. -L. J. 586; 8A. 
I. Or. R. 52 ^ . 554 
“-— $.517—Disposal df property—Charge of 
theft—Properly recovered from accused—A cquittal— 
Delivery of property to complainant, legality of. 
The petitionerswas accused of abetment of theft of 
an elephant, and the tlephant was recovered from his 
possession By the Police. He was acquitted on the 
ground that he had aequired a share in the owner- 
ship 8f the elephant but the Magistrate made dn order 
handing over the elephant to the complainant until 
the Civil Court should adjudge to the contrary: 
Held, that the order handing over the elephant to the 
complainant was illegal ang that the animal should 
be handed back to the accused. C SATTAR ALI v. AFZAL 
Mauoxzp, 54 C. 283; 28 Or. L. J. 546; A. I. R. 1927 
Cal. 532; 8 A. I. Cr. R, 179 482 


— S. 526— Dispute of communal nature between 
Muhammadans and UWindus—Transfer of case to 
European Magistrate. 

Where the criminal proceedings between a Hindu 
and a Muhammadan partake of a communal nature 
it is desirable that the case should be tried by a 
European Magistrate if possible. L HARI Kisuen v. 
ALLAmeDaxnsH, 8 Cr. L. J. 588; A. 1. R. 1927 Lah. 
520; 8 A.J. Cr. R. 2C0 556 

s 528— Application for transfer—HN otice 
to opposite party, whether necessarye—A pplication 
made late—Transfer without notice, propriety of. 

Although s. 528 of the Criminal Prccedure Code 
does not provide for the giving of & notice to the 
opposite party, still on general principles notice 
should be given to the party to be affected before an 
order for transfer is made. 

The question ofa notice is one of propriety rather 
than of legality, to be decided on the facts of each 
particular case. District Magistrates have to be 
careful whenever they are called upon by ong party 
Ex toa crimina case to exercise the power of trans- 
ferring it and Should not transfer it «vithout notice 








'.to*the other side, when the application has been 


made ata late stage of the case. N JSABNACHANDRA V. 
Emperor, 28 Or. L. J. 517; ASL R. 1927 Nag. 244;8 A. 


1. Ore R. 186 . 213 
——— — 8. 537. . . 
See On. P.&., 1898, s. 360 210 
See CR. P. C., 1898, ss. 360, 537 772,782 


Criminal trlals— Admission subsequently explained 
away, as basis for conviction. 

Admissions which are subsequenily explained 
away stand on a somewhat similar footing to 
< retracted confessions and do not furniSha safe basis 
for epnvietion unless supported by reliable evidence. 
L Emprror v. Baxfttawar Lar, 28 P. L R 313; 28 Cr. 
L. J. 556; A. I. R. 1927 Lah. 549; 8 A. I. Cr. R. 5 on 


Preliminary enquiry—z\ ccused, whether 
bound tó disclose his defence—No inference from 
non-disclosure l'ailure of the essentials of pro- 
secution case—Theories comsislent with innocence 
to be accepted, ee 
There is no duty cast upon an accused person to 

‘disclose his defence in the course of a preliminary 
enquiry, and no inference can be drawn against tho 
accused from non-disdfosute of his defence at that 


stage, = nd 
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Criminal trial—coneld : 
e 
“Where the esSestials of the case for the prosecu- 
tion fail and the Court h@s to rest the case for con- 
viction, not upon evidence, direct or circumstantial 
but upon one or two alternajive theories and where «ne 
of the said theories is consistent with innocence and 
the other incoffsistent, there is no justification for 
accepting the theory which is inconsistent with such 
innocence. Such s course is conirary to the funda- | 
mental princifles of British justiee. Pat Kvwag 


Prasad v. ExPEROR, 28 Cr. L. J. 611; 8 P.L. T 656; 
A. L R. 1927 Pat. 292; 8 A. I. Cr. R. 297 899 


Prosecution evidence Fals2 though case tru& , 
—Duty of Magistrate to discharge. 
lf the prosecution does not choose to put tle 
correct version of facts before the Court and itself 
attempts to speilatrue case by adducing salse and 
perjured evidence, a Magistrate cannot but discharge 
the aceused., “A ALAM v. Eureror, L. R. 8 A. 89 Cr; 


' 28 Or. L. J. 6601; 25 A. L. J. 103; 8A. L Cr. R1 777 


Custom—Abadi—Alienation by tenant—AInclusion of 
agricultural village within Municipal linits- Zemin- 
dar's rights, whether extinguished— Holder of muat, 
whether entitled to sell— Evidencedo disprove custom, 
quantum of. 

The fact that an agricultural village has” Leen 
included within the Municipal limits cfatown does 
not preclude the zemindar from claiming those righif 
over the land on which the houses %f fhe ravyais 
stand, which are admitted to be the wniversal rights 
of the zemindars of the province. E 

Merely because a person isthe holder ofa muaf 
plot and is entitled to sell a house which he owns 
by virtue of that title, he is net thereby entitled also 
to sell a house and site quite separate from the 
plot in which hé holds the muafi rights. 

Per Walsh, J.—The volume of evidence necessary 
to negative the existence of a custom is very much 
less than tĦat required to establish one. AP HAre- 
Ursa Kuan v. Mumtaz bEGUM, A. I R. 1927 AM. 669 


586 

z Allenatlon- -Necessity— Antecedent ebie 
due to third parties. 

e Payment of ant@tedent deLts due to third parties 

Ss a valid necessity under Customary Law justifyirg 

alienation of ancestral property. L KAKTAR SINGG 2, 

Lu Sixeu, A. I. R. 1927 Lah. 556 . 701 


Neeessity--Sale by elder brother aa 
de facto guardian of minor for father's debts charged 
eon property~Sale for sueh debis, uhether jor 
necessity—Necessity for entire consideration not 
proved, effect of. 
Asale of a portion of a minor's property by Iss 


: elder brother as a guardian de facto for paying off the 


father’s debts which were charged an the property 
aryl could be legally recovered from the property in 
the hangs of thegninor, is an alienation for necessity 
and cannot be set*aside by the minor. i 

An alknation cannot be set aside mgrely because a 
véry gmall portion of, the total consideration has nct 
been proved to be for legal necessity, L Hazara SINGH 
v. MEHNGA, A I. R. 1927 Lah. 529 * 468 


‘Ancesivaé land’, meaning of-— 
Occupancy right held by common ancestor—Acguisi« 
tion®of proprietary rights by last male-holdti— 
Land, whether, ancestral. et >œ 
Where a common ancestor eceppicd land only na 

an occupancye tenanteand the rights of ownership 

were acquired by the Inst male lwider, the land cay 


- 
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e Gustom—contd, z 
+ e 
not be said to be ancestral. L Saar SINGH v. Isuar 
SINGH, A. I. R: 1927 Lah, 536 639 
Goredeh — Wrongful “possession by one 
proprietorg-ltight of eother proprietors—aA bsence 
of special damage, effect of—Pigniing of trees, 
whether evidence of exclusive possession. 
The Goredeh is a part of the common land of 
. the village reseed for the common purpose of the 
eroprietors an@ where a portion of if is encroached 
upon by one proprietor, the mere fact that the por- 
tion encroached upon is small in size or that no 
gpecial damage has een caused to the other pro- 
"prietors is no ground for upholding the wrongful 
act of the former. In sucha case-it is-not legally 
necessary to prove special damage. 
` A proprietor by merely planting,a few trees of 
public fitflity on a part of the Goredeh cannot be 
said to bave taken exclusive possession of such land 
80 as to become the exclusive owner thereof. The 
planting of trees is a matter ofcommon occurrence 
in India and is often done as an act of piety and pub- 
lic utility. An individual proprietor cannot by planting 
trees on common land without the consent of all 
co-sharers approfriate it to his own use. L Kung 
Lan e. RAMJI Lar, 28 P. L. R, 217; A. T. R. 1927 Lah. 
9 





416 


*— . —— Second appeal—Interference. 

The High Court in second appeal has jurisdiction 
to consider the evidence given in support of sn 
alleged custom and to determine whether or not that 
evidence is sufficient in point of law to establish the 
custom set up. A Suro SHANKAR Das v. Ram TAHAL 
Koerr, A. I. R. 1927 All. 605 596 
——— — Successlon—AgriculturaljSayyeds of village 

Kharkhaunda, District Rohtak*— Daughter of 

deceased brother excludes sister's sons. 

Agricultural Sayyeds of village Kharkhaunda in 
éhe Rohtak District are governed By custom in 
matters of succession and according to the custom 
prevailing among them the daughter of a predeceased 
brofher excludes the sonsof a sister. L SAKHAWAT 
ALI v. HASHMAT ALI, 28 P. L. R. 322 78i 

e 


—— Jagirdar jats of village Garangan 
Kharar Tahsil, Ambala District — Succession — 
“Custom of chindawand. . 

Thetfamily of Jagirdar Jats of village Garangan in 
the Kharar Tabsil of the. District of Ambala are 
governed in matters of succession by the rule of 
chundawand. V Busewan SINGH v. NIHAL Sincue 8 
Lah. 225; 28 P. L R. 434; A. I. R.1927 Lah. £08 836 
Sheikhs Qureshis of Gurgaon District 
* Daughters son excludes collaterals. 

Amongst Sheikhs Qureshis of the GÜrgaon Dis: 
trict and more especially of Palwal town {he son of a 
predeceased daughter eucceeds by custom to ethe 
Propert of his maternal grandfather to thegexclusion 
of his collaterals. L Niziw-upn-Diw v. MTIANMAD 
Basuig KHANgA. LR. 1927 Lah.510; 8 Lh. 536; 28 
P.L.R.561 , P 238 


e 
. 

~e Self-acquired property -—A ppoint- 
ed heir dying sonless—Collaterals of appointee 
v. Collaterals of appoimed heir—Alienation—Antcs~ 
tyal property— Genealogical tree, function of— 
Commen ancestor's name in pedigree-taBle—Pre- 
sumption ef ancestral nature ofe lgnd— Kaifiat. ecli 

. and kaifiat-hasyl-i«iagiat, utility of. e. 
Self-acquired property cfe pereom inhaited by his 
appointed Meis, passes on the death of the appetnted 
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riley 


p LJ 
Custom—8oneld, ` 


. 

heir to the collaterals of such heir and not to the 
collaterals of the appointg® | Fe 

A genealogical tree is prepared merely to indicate 
the relationship of the*proprietors in a particular 
village and iain no sense intended to be a record 
of the acquisition of every bit of land held by all 
persons whose names appear init. It is no doubt 
presumptive proof of their kinship but not of the 
nature of the property owned’ by them. For that 
purpose one has to look to the history of the 
acquisition of the village which is found narrgted in 
what is called kaifiat dehi or kaifas hasul-i-hagiat, 
These kaifiats are in some cases appended as foot- 
notes to the genealogical trees and in others they 
form separate parts of the Settlement Record. lf 
the pedigree-table showsetwo persons to be descended 
from one common ancestor and in the foot-noto ‘or 
in the kaifiat dehi or other parts of the Settlement 
Record are found entries which indicate that the land ' 
now held by one of them was acquired or was atone - 
time held by the common ancestor, there might arise 
& presumption that it has descended from him and 
is ancestral But in the absence of any such entries 
as tothe acquisition of descent ofthe land no pre- 
sumption arises as to the nature of the land held by 
any proprietor from the mere circumstance that the 
name of the common ancestor of himself and certain 
other persons is shown inthe pedigree-table L 
JHANDA SINGH v. BANTO, A. I. R 1927 Lah 477 313 


Customary right-—Acquisition by tenant against 
landlord. See LANDLORD AND TENANT 186 


Damdupat—Apoplicability of the rule~ Transaction 
between Muhammadans—Assignment to Hindu— 
Rule, whether applies. 

The rule of Damdupat can apply only if the 
original debtor isa Hindu. Once it has begun to be 
applicable it continueB to be applicable to a Hindu 
assignee of the debtor as the assignment does not 
put jhe creditor in a worse position than he expected 
to be under his contract. lt stops being applicable 
when the assignee isa non-Hindu, $s the non-Hindu 
assignee, who takes the assignment with the kaow; ` 
ledge that the rule is not meant for the benefit of 
other than Hindu debtor, cannot be said to be 
detrimentally affected by the stoppage. When ihe 
«aule, however, has not become applicable atthe time 
of the original contract, it cannot fcr, the first time 
bé made applicable as the result of an assignment to 
a Hindu. N ABDUL Gani v. SHEKH Nizan, 23N.L.R, 
101; A. I. R. 1927 Nag. 249 41 


Bebtor and creditor—Duty of debtor to seek 

creditor, See CowTRACT Act, 1872, s. 49 610 
~- Renewal of promissory note, whether dis- 
charges previous notes. See EvipENCE Act, 1812, 
ss. 91, 92. .? 871 


Declaratory sult—4Adrverse entry in khewat— Suit 
for declaraticg, within 6 years, whether cempulsoiy— 
Subsequent denial of title, whether gives fresh cause 
of action---Limitaticn Act (1X of 1808), Sch. I, 
Art, 120. . e. 

An adverse entry fn a hhewat dces not render it 
obligatory cn ihe owncr who ‘is in peseessicn cf 
property to filea suit for a declaraticn cf his title 
unless and untilhis title to tke property is denied 
by the defendants erd the denial las tle efect cf 
disturbing his peseeseich c9 doirg him sce ciler 

e 


jup - 





. . 


Pol. 103) 


Declaratory sult—coneld. . 
. 

A cause of action for a declaratory suit accrues 
when his right is sübsequently denied on the basis 
of the incorrect entfy antl a suit filed within 6 years 
of such denial is not basred by limitation although 
it is filed after the expiry*of six years from the date 
of knowledge of the adverse entry. A Faujpan SINGH 
v. BALDEO SINGH, A. L R 1927 All. 597 172 


Decres—Constnt decree if stands higher than contract 
` betweenehe parties—Consent decree against minor, 
effect of. 

Ae consent decree does not stand on a higher footing 
than a contract between the parties and the Court has 
jurisdiction to set aside a consent decree upon any 
ground which would invalidate an agreement between 
the parties. The Contract Act makes it essential 
that all contracting parties should be competent to 
contract, and a person who by reason of infancy is 
incompetent to contract cannot make a contract with- 
in the meaning ofthe Act, and a decree based on a 
compromise with a minor is, therefore, void and can- 
not bə given effect toin a Court of Law. Pat 
GANGANAND SINGH v, RAMESHWAR SINGH BAHADUR, 6 
Pat. 388; A. I. R. 1927 Pat. 271 449 

Interpretation —4Ambiguity — Reference to 
pleadings. : 

‘Where a decree is in its terms ambiguous, it is 
compstent to the Court executing it to refer to the 
pleadings in the suit in which the decree was passed 
to ascertain its precise meaning. L Noor Hussain 
Sau v. Hussars Brat, 8 Lah, 318; 28 P. 1. R. 139; A. 
I. R. 1927 Lah 476 5 

Liability of joint  judgment-debtors—In- 
solvency of some—Composition with creditors— 

Deecree-holder accepting dividend—Decree-holder's 

right to proceed against others for balance—Release 

of joint debtor, effect of. 

The holder of a joint decree against several 

ersons is entitled to fealise the entire decretal 
amount from any one of the judgment-debtors and 
arelease of any one of them by the decrge-holder 
floss not absolve the remaining judgment-debtors from 
their liability under the decree. s 
. The fact that such a decree-holder entered intoa , 
composition with some of the judgment-debtors who- 
heeame insolvents does wot, therefore, debar him 
from proceeding for the balance of the decretal 
amount against the other judgment-deblors, A 
AMOLAKCHAND v BHAGWAN Das 193 
Eassment—Light and air, interference with— Right 

of action, when arises. . 

In a case of obstruction te light anel air the law . 
refuses a right of action unless there has been a 
real interference with the convenience or comfort 
of the dominant premises, C Depuxpra Natu Baacat 
v. SURENDRA Naty Sur, 310. W. N. 419, A.-I. R. 1927 
Cal. 315; 48 O. L J. 474 370 


_Easements ACt«V of 1882), applieation of, to the 
Punjab— Principles governing easement cases in the 


Punjab—Water-spout, raising of height of— Effect ys Shidya Patil, 29 Bom. L 
84.1 


on easement—1ncrease of burden. 

The Basements Act is not in force in the Punjab and 
cases of easements in the Punjab are to be decided on 
the general principles of Enf&lish Law. 

Raising the height of a wafer-spout by 2 or 4 feet is 
not such an appreciable additional burden on the 
servient tenement as to destroy the easement L 
Karay ILAHI v. GHULAM Musrara, A. I. R, 1927 Lah. 
492 . e 647 
— 7 88. 89, 60. «See LICENSE | 26 
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* BaAHADUR, 6 Pat. 338; A. I. R. 1927 Pat. 271 


* R. 313; 28 Cr. L. J. 558; A. I'R. £927 Lah. 549; 


943 


Elections, See Reticious Expowments Acr, 1863 
s. 10 : ; 276 
C. P eHlection Rules, rr. 9 (8), 44 d) 
"(c.—llectoral Roll—S)rders af Revising Author- 
ity, finality eof —Irregularities in exercise of 
' jurisdiction, effect of BR. 44 (1) io, whether vier- 
rides r. 9 (3)-—Registered voter— Presumption of 
qualification. 

Anorder of the Revising Authority directing the 
insertion of a nage in place of gnother is final and, 
binding on t&e Election Commissieners who havq no 
power to question its correctness or legality or the 
legality or correctness of the entry made in aeccid- 
ance therewith in the re-publgshed Electoral Roll. 

Where the Revising Officer has jurisdicticn*-g0 
decide a-certain matter, the contravention of certain 
rules framed in regulating his procedure in the 
exercise of his jurisdiction does not affect his juris- 
diction and sfullify his order. ee 

The provisions of r. 44 (1) (c) of the ©. P. Electoral > 
Rules do mot override but are subject to the definite 
provisions of r. 9 (3) of the said Rules. 

The Electoral Roll is conclusive that the perscns 
who are on it have the qualifications which entitie 
them to be there. 

An application to the Revising Authority on behalf 
ofafirm thatthe name of the person authqrised to e 
vote for it should he substituted by some other name 
in the Electoral Roll, is an application for the corrgc- 
tion of a misdescription. The Revigng Authority is 
entitled to take action on such application in correct- 
ing the Electoral Roll N Marserapas Monta v. 
LANMINARAYAN, 10 N. L. J. 50 e257 


Equitable mortgage—Registration. See EVIDENCE 
Act, 1872, ss. 91, 92 . 871 
Estoppel and Contract Act, conflict between. See 
MixoR 49e. 


Evidence —Horoscope, admissibility and evidentiary 
value of. * © è 
A horoscope prepared by à person who is dead and 

who had special means of knowledge is admissible iu 

evidence. Pat GANGANAND SINGH V. KAMESIWA& SINGH 

449 

— Previows act of dishonesty of accused, when 
relevant, 

Evidence of a previous act of dishonesty can, only 
dbo allowed to prevent the accused person from 
pleading that the act of which he is sulfsequently 
charged was comiftitted without a dishonest intention 
but in error. L Euprror v. DaKuTAWAR LaL, z8 P. L. 

8 A. 

I. Or. R. 196 492 


Evidence Act (10f1872), 85, 13, 42—Judgment 
not imtér partes declaring right, relegancy of. 

A judgment declaring the exclusiye right of fishing 
ota patty at particular segsons ofa year is relevant 
evidence undgrss. 13 and 42 ofthe Evidence Act, 
though not corfelusive, in proceedings if which*the 


right às subsequently dénied by a E party. B Im re 
. J19; 28 Cr. L J. 578; 
546 





. Or. R. 233 


. 

—— §, 25—Excise Officer, whether Police O Heer 
—Confession to Excise Officer, admiseibility of. 
An Excise Officer is not a Police Officer within the 

meaeing of s. 25 of the Evidence Act and a corfession 

made to him ,is not, therefora ihadmissible in evi- 

ence. C HannHANJAN Sao e. EMPEROR, 31 C. W, N, 

007; A. I. R.e1 827. Cad, $27; 28 Cr. L. J. 579; 04 C. 601; 

8A.L Or, R, 1H : t E47 


- 


: VENKATAKUMARA, A. L R. 1927 Mad. 733 
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Evidence Act—contd. 
* 


———— $. 39. See LIMITATION Att, 1908, Scu. T, 
Art 60 e 145 


— S. 33, Proviso—' Represenfatives-in- interest," 
meaning ofwe-Depositions én previous suit, whether 
admissible in second sutt í 
Evidence taken on the first trial is admissible in a 

second trial if, although the two trials be not between 

the same parties, the second trial is between persons 
who legally represent the former partief or are their 

privies in estate. s 
It is impossible to say whether a certain person is 

anpther’s ‘representat@ve-in-interest’ without regard 

fó the subject-matter of the action for that very 
expression connotes and implies that the representa- 
tion must be with reference to a particular title. It 
is a well-kngwn legal term and one cannot conceive 
of a representative-in-interest in the abstract. 

The words 'representatives-in-interest', in s. 33 of 
the Evidence Act donot mean or refer t8 a person 
who has the same interest in the question at issue as 
the person or persons in the second judicial proceedings 
irrespective of the subject-matter of the second 
proceedings; the parties in the second proceedings 
in which evidence® is tendered must be the repre- 
sentatives-in-interest of the parties in the first pro- 
ceeding; or in other words should be persons who 
derive their title through or claim under them or, 
shortly are theie privies. M Krisaxa liao v. oS 

13 


— $——58. 36, 83—Survey map, admissibility of. 
Plans prepared under the Calcutta Survey Act are 
admissible in evidence for the purpose of determin- 





“jng the question of possession and of boundaries. 


Per Ghose, J—A Survey mapisan official docu- 
ment prepared by competent persons °and with such 
publicity and notice to persons interested as to be 
admissible and valuable evidence of the state of 
things 56 the time it was made. It is not*direct evi- 
dence of title but is direct evidence of possessien 
and in each case the Court has got to decide whether 
the edence of possession is sufficient to raise ay 
reasonable presumption of title. G DEBENDRA NATH 
Baccui v. SURENDRA NATH Sun, 31 OPW., N. 419; A I.e 
R. 1927 Cal. 315; 45 O. L. J. 474 370 * 


*9.— s, 74, Ste Bencan '"TrNAxCY Act, 1885, sg. 
40, 71 €) 391 


S. 91—Promissory note, insufficiently stamped 
—Suit on original contract, whether can be main- 
tained. 2 
A transaction of loan evidenced by a promissory 

note may be one of three kinds. Either the con- 

tract may be considered as contained wholly in the 
promissory not$ as in ill. (b) to s. 91 of the lividence 

Act, in which cafe, ifthe plaintiff cannot sue on the 

promissory note for want'of proper stamp, he cannot 

sue at all;eor secondly, the promissgty note may be 
regarded asa copditional payment ofthe amount of 

the loan, in wh®ch ease, if the promissory-note i 

insufficiently stamped, it is only®a worthless piee o 

paper and the plajntiff can Sue on the loan; or, 

thirdly, the promissory note may be passed as security 
for the loan,in which case, there is no necessity fog 
the plgintiff to sue on the promissory note at all and 
whetr it is properly stamped or not he can byinga 
suit on the loan. Sudges are supposed to be able to 
digcriminate on the evidence which of the three kinds 
of cases has arisen afld the geneyal tendency is fhat*if 
the defendant «dmitg that the debt was due by him 
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Evidence Apt —contd. . 
the Court will find some way *to defeat the provisions 
ofs.91 of the Evidence Act and hold that the suit 
can be maintained as a su# on tbe loan for which the 
promissory note was given asa conditional payment. 
B JAcoB & Co. v. A. P. Vigtuszy, 29 Bom, L.R. 432; 
A. I. R. 1927 Bom. 437 138 


— —— — sS. 91, 92—Registration Act (XVI of 1908), 
8. 1?—Contract Act (IX of 1872), 6. 62—Transfer 
of Property Act (IV of 1882), $$. 3, 48, 78—Contract 
in writing—Oral evidence, when ddmissible— 
Memorandum of terms of contract—Registration, 
whether necessary-—Novation—Ienewal of *pro- 
missory note, effect of—Mortgage by deposit of 
title-deeds—Subsequent transferee—Irailureio make 
enquiry—wN otice. 
it isa cardinal rule of, evidence that where the 

terms ofa contract have been reduced to writing no 

other evidence of the contract except the document 
itself js admissible. But this rule applies only if 
the document was intended to be the embodiment in 

writing of the transaction; and not if there was a 

complete oral contract before the writing was given 

and the document does not express the whole 
agreement between the parties. 

One G wrote the following letter to the plaintiff :-— 
“I applied to you fora loan of Hs. 70,00 which you 
agreed to advance on a deposit of the title-deeds of 
No, 23, Paikpara Road. Jaccordingly deposited with 
you the original conveyance from P in my favour 
which is the only document I received from my 
vendor on purthase ofthe properly. You have ad- 
vanced to me Rs. 25,000 already and are going to 
advance a further sum of Rs. 25,000 to-day on my 
assurance that there is no encumbrance affecting the 
property. A further sum of Hs. 20,000 will be ad- 
vanced by you when required by me": 

Held, that the letter was not the contract for the 
mortgage, nor the agreement to give a mortgage 
but was a statement made by G of the fact that he 
had deposited the title-deeds of the property as the 
plaintif&had agreed to advance money on the morg- 
gage of the property, that the mortgage had already 
been affected By the deposit of title-deeds and the 
letter did not itself create any title and did nôt 
constitute the bargain between the parties and that, 
therefore, it did not require registration. ' 

Where & creditor has not been actually paid “but 
takes a renewed bill or promissory note for his debt in 
order to give time to the debtor and receives some 
consideration by way ofincreased interest or othei- 
wise for his forbearance, it cannot be said that the old 
debt has been paid off by the acceptance of the 
renewed bill. : 

Abstention from enquiry for title-deeds in a place 
where it is known that mortgages by deposit of title- 
deeds are legfl and usual would amount to notice of 
such a mortgage under s.3 ofthe gfransfer of Pro- 
perty Act. Csuzrra NATH Sixpar v. HARASUKDAB 
BaLkissEN Das, 45 C. L. J. 233; 31 O. W. N. 703; A. I. 
R. 1927 Cal. 538 . 871 


— ——— 88,102, 110—Burden of proof-—Suit for 
possession by landlord against collaterals — of 
deĉeased occupancy tenent—Ancestrat nature of pro- 
perty, burden of proving of. 

In asuit for possession by the landlords against 
the collaterals ofa deceased occupancy tenant tho 
burden of proving that the land was occupied by the 
common ancestor of the deaeased tenant and that the 
collatornla are ontitled jo succeed is upon the 

e . 


* * ® " 
a Zi i NOR e. 9 x 
V ql. 102) GENERAL INDEX, s 945 
"Evidence Act—oofteld. à Execution of decréeé—coneld. 


collaterals, L Har Kauf v, KHARGA, A.I R. 1997 

Lah. $31 662 
- $. 112+-Patarnit and maternity both 

challenged —Burden of proqf—Proof of maternity, 

effect of. ; . : 

. Where a child establishes the possession of filia- 
tion which is the acknowledgmeft of the parents and 
habit and repute everything must be presumed in 
his favour. ` . 

Where a plaintiff's paternity and maternity are 
both challonged, the burden is initially on the plaintiff 
to prose maternity and as soon as he shows tleat and 
proves that he wasacknowledged by his parents to 
be their son by habit and repute for nearly 40 years, 
the paternity follows and cannot be challenged in the 
absence of clear proof of non-access or impotency of 
the father. M Krisuna Rao. SARDAR RAJAHMUNDRY 
Sircar, A. I R. 1927 Mad. 733 718 


8.114. See PUNJAB PRx-EuPTION Act, WIS, 
Š 12 








s. 20 
— SS 114, Hus (6),133—Approver's state- 

ment—Corroboration as to identity of accused, 

importance of. 

Approver's evidence must be corroborated not only 
as to the circumstances of the crime but also as to the 
identity of the accused. L WAZIR CHAND v. EMPROR, 


28 Or. 4j. J. 564;8 A. I. Or. R. 230 500 
s. 115-—Alienation by widow—-Consent— 
EsroPPEL* See HINDU Law—Winow 232 


——— 8. 116— Tenant holding over—Ijstoppel. See 
LIMIIATION Act, 1908, Scu. I, Art. 139 231 
- $116. See WILL 639 


S. 118—Witness—Test of competency. 

The only test of competency of a witness is that 
he should not be prevented from understanding the 
questions put to him or from giving rational answers 
to those questions by tender years or other cause. Pat 
RAM JOLAHA v. EMPEROR, 28 Cr. L. J. 541; 8 P. L. T. 
594; 8 A. I. Cr. R. 159 349 
—s——- S. 129—Report by servant, whether 
privileged. See* C. P. O., 1908, O. XI, RR. 12, 14 





425 
— 8. 133. See TWIDENGE Acr, 1872, ss. 114 
. Jus (b), 133 . å 500 


Executing Court—Power to question validity of 

decree. See TRANSFER OF PROPERTY Act, 1882, 8. 50 

e 151 

Execution of decree—Amendment of petition— 
Limitation. See BENGAL Tenancy Act,1885, Sch. IHJ, 
ART. 6 s 895 
Injunefon by Court—Decree set aside in 
separate suit—Decision setting aside decree reversed 
on appeal—l'resh application fon execution— 

Limitation—Computation of time. ac ar : 

Where a decree-Doldew is either restrained by an 
injunction from the Gourt or where thereeis no decree 
whatsoever to execute, having been set aside in a 
separate suit, time does not run against him. The 
Limitation Act so farasit applies to execution is 
subject to the fact that there must be some decree 
in existence which ono can in fact pxecute. 

A deeree-holder made an app¥ication to take a stép- 
in-aid of execution in the year 1921. A suit was im- 
mediately instituted against the decree-holder for 
a declaration that the decree was null and void and 
he was restrained by injunction from executing 
the decres. The suit was decreed on the 26th August, 
1923, but the decree was ,rcyorsed in appeal in 1925, 

» . 


. * 8 


- Why the supply of electric curfent 


The decree-holder ethen applied afresh for execu- 
tion : e 

Held, that the application was not barred by limi- 
tation. PatRauaevuraM SINGH v. Ras KUMAL Rat 327- 


. 

- Surety, when may be proceeded aga inst, - 

Where under the terms.of a surety bond, a decree 
debt is payable by the surety if it is not realised 
from the judgmené-debtor, the [ixecuting Ccurt 
should before roceeding against theperson or pro» 
perty of a surety’ satisfy itself that the decretal debt 
cannot be realised from the principal judgment- 
debtor and should record a findéng to that effect. L 
Dratoo Man v. Nanpu Saan JAI LAL 710 


EX parte decree—Death of plaintiff —Application 
to set aside decree—Deceased plaintiff made respond- 
ent by mistake— l'rocedure—4A pplicatiom whether 
Should be rejected—Mis-description and want of 
jurisdiction, "difference between 
A sued B. A died during the pendency of the 

suit, his son was impleaded in his place and an 





. ex parte decree was passed against B. L applied to 


set aside the ex parte decree but by inadvertence 

showed A as the non-applicant ig his petition: 
Held, that the application was not liable tobe 

dismissed on the analogy ofa suit against a deceased 


` person, the error being merely one of misdescription 


and not one affecting the jurisdiction of the Court. N° 

MAHOMAD AYUB v. Pursuortam, 23 Nv L. R. 24; 10 N. L, 

J.74; A. I. R 1927 Nag. 251 . 24 
See LIMITATION Act, S. 9 523 


LÀ 

Fatal Accidents Act (XIII of 1855), 8. 1—/^atal 

accident —Compensation, suit plo -recover— Burden 

of proof—Death due to uncalled for interference 

with electric Wires, effect of. - 

Before an action can be maintained under the 
Fatal Accidents Act it must be shown that the 
wrongful ac neglect or default which causede the 
death was such that if death had not ensued, it would 
have entitled the party injured to maintain an action 
apd recover damagesin respect thereof. . 

Compensation in a suit under the Fatal Accidents 
Act must be assessed in respect ofthe loss of the 
actual pecuniary benefit which the plaintiff might 
reasonably have expected to enjoy, hgd the deceased 
not? been killed 

The deceased was an employee of defendant" No. 1 
who carried on the work-of an electrician. He was 
deputed by the defendant No. lto go and ascertain 
y the Electric 
Company defendant No. 2 to one of its customers bad 
become defective. Itwas the duty of the decensed 
after ascerjaining the cause of the defective suppl? 
to make a report to his employer with «an estimate 
of the cos@of the repairs which were netessary. When 
the deceased arrived at the prémises of the customer 
he disco@ered they the defect was dueto,one of, 
the wires belonging to defendant No. 2 having become 
dejached from another wire. eThis defect had 
occurmed ata place wlfre repairs could be carried out 
only by defendant No. 2 and by ngbody else. Tho 
deceased, instead of reporting this fact to his 
employer, made an attempt to set the eject right 
and in the course of this attempt received a shock 
which rgsulted in his death. Hisfather insjitut&é a 
suit against defendants Nos. 1 and >for the recovery 
of cpmpensation tinder the Fatal Accidents Act. lt 
was found that defendant No. 2 Ifid taken all tho” 
statutory praoaviiong to safeguard the publie from 
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danger in respect of their aerial were and that tha 
accident was dus entirely to tho attempt ofthe 
deceased to interfere with the wires at a place at 
which he had no business td interfere with them: 
Held, that no cause of ®action arose either against 
defendant No. 1 or against defendant No. 2 and that 
the suit must consequently be dismissed. B CarTANO 
DEMELLO v. MERIDIAN IirtrOTRICAL JINGINEERING CO., 
29 Bom, L. R. 408; A. I. R. 1927 Bomg357 400 
Fire—Damage by fire—Negligence, burden of proof: 
See RAILWAYS ACT, loL0, s. 72 433 


.Forelgn Judgmen?—Suit, See 
* . 1908, ss. 9, 14, Scu. T, Art. 117 
Forest Act (VII 071878), ss. 29 (a), 32, 63 -- 
Notification under s. 29 (a) not specifying date, 
validsty of —Cutting trees in contravention of noli- 
fication—Conviction under s. 82—Legal.ty of 
conviction—Forest Officer's power to srest without 
warrant, 

A notification issued under cl. (a) of s. 29 of the 
Forest Act, which does not mention the date from 
which the trees specified inthe notification are to be 
reserved is invajid inasmuch asit does not comply 
withthe provisions of the clause and a conviction 


LIMITATION AOT, 
523 


under s. 32 ofthe Act for cutting trees specified ia 


Such a notification, is, thercfcre, illegal. 

A Forest Qfficer has no power to arrést without 
warrant & person cutting treesin contravention of a 
notification ender s. 29 (a) CO MOSLEM Sirkar v. 
Fevperor, 54 C. 296; A. I. R. 1927 Cal. 516; 28 Cr. L. 
J.562 ° | 498 


= - 8. 32. See Forust Act, 1878, ss. 29 (a), 32, 63 
498 





= $, 32 (C) —Notification prohibiting ‘breaking’ 
of ground— Clearing, whether prohibited. 
Where ‘breaking’ of ground only is forbidden by 
ei nosifieation issued under the Forest set no offence 
is committed where there has been only ‘clearing of 
the ground. A THEP Sinan v. EMPEROR, L, R 8A. 
11» Or; 28 Cr L. J. 591; 8 A. L Or. R. 111 559 
-———8, 63, See Forest Act, 1878, ss, 29 &), 
32, 63 e 498 


Fraud—Decree obtained by fraud on pariy—Pro- 
*cedure to set* aside--Suit—Inherent powers, when 
exercised. : 

Although a Court has inheromb power to correct ils 
own proceedings when it is satisfied that in passing 
& particular order it was misled by one of the parties 
a suit is the proper remedy where the case is one o 
fraud on the party. Pat Gancananp SINGH v. RAMESH- 
WAR SINGH Bauapur,6 Pat. 388; A. I. R. 1927 Pat, 
271 e . 449 
Genealogical tree, valueof. See Custex 313 


Gift—Void gift—Revocation, peceseity, cf. * See 
° MUHAMMADAN Law ¿ e 829 
Government of Jndia Act, 1919, (9 & 10 Geo, 

C, 101), ss. 72(e;, 80 Ae See iai. Cain! 

Law AMENDMENT ACT, 1936 647 

Grant—Mukarfari istomrari for life of grantee-— 

Death of original grantec—Successors continuing in 

possession asserting permanent tenancy—sA cceptance 

eff rent—Creation of tenancy from year tg year— 

Notice fo quit—Waiver by subsequent notice— 

Transfer of Proferty Act (IV f 882), s. 113, ŭl. (b) 

° —Limitation Act IX of 1908), Sch. 1, r6] ye 
Adveree goena of permanent tfaney, 5 
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Grant—eqneld. g : 


A tenancy from year to year can be created either 
by contract or by operation of law. 

In order to create a Wang; from year to year the 
acceptance of rent by (he landlord must be on pay- 
ment of such rent by the tenant who admits his 
position to ke that of a tenant from year to year. 
Both parties must *be of one mind as regards the 
nature of the tenancy, lf, however, the landlord 
claims to treat tho tenant as a tehant frem year to 
year, but the tenant asserts a permancnt tenancy and 
does not admit his posilion as tenant from year to 
year and pays rent, the yearly termncy cenmot Le 
established. Tho payment of rent by the tenant would 
under such circumstances be in assertion of bis right 
as n permanent tenant. 

Where a tenant claims to bein possession not asa 
tenant from year to yest butasa permanent tenant 
the landlord cannot by his mere assent to the tensnt's 
continuing in possession convert the tenancy as one 
frofh yeer to year, 

lllustration (b; to s. 113 of the Transfer of Property 
Act presupposes that there was an admitted tenancy 
from year to year. The doctrine of waiver of notice 
to quit cannot apply where the landlord ireais the 
tenant asa tenantfrom year to year and tbe tenant 
asserts a permanent tenancy. A waiver is an act on 
the part of the person pleading the waiver showing 
an intention to treat the tenancy as subsiseing and 
the doctrine is inapplicable where there is a denial 
on the part of the landlord of the noticetaid to have 
been waivedeby a subsequent notice, 

The plaintiff's predecessors granted a mukarrari 
istemravi to two persons for their lives. One of the 
grantees died in 18:8 and the other in 1868. Defend- 
ants who were the successors of the grantees con- 
tinued toremain in possession asserting permanent 
rights and a mortgageé of the plaintiff obtained 
decrees against them for rent, The plaintiff issued 
to the defendants a notice to quit in 194 and again 
another notice in 1915 and instituted a suit for re- 
covegy of possession of the lands in 1920 : n 

Held, (1) that on the death of the.surviving grantee 
in 188, the original tenancy came to an cnd and the 
possession of the defendants must be considered as 
that of trespassers; . 

(2) that the realisatfon of rent by the mortgagecs 
from the defendants under the rent decrees eobtain- 
esd by them did notcreate a tenancy from year to 
year n8 between the plaintiff and the defendants ; 

(3) that the defendants had acquired the right cf 
permancnt tenancy by adverse possession ; 

(4) that the notice to quit of 1404 was not waived 
by the subsequent notice issued by®the plaintiff ; 

(5) that the suit was, in any way, barred by limita- 


-~ ticn. Pat Kamaxnya Narain SINCH v, KHALIK ABMAD 
8 P. I. T*6:3: A. J.R, 1827 Pat..205 A) 
Grove—Grore-holder's inferestein trees, Whether 


transferable—General custom in Oudh. - 


In the Province of Oudh the intercst of a'grovc- 
holder is, eubjéct io any custom or contract to tle 
contrary, transferable by voluntary tranefer or in 
execution cf a decree by a Civil oy Revenue Court cr 
otherwise and there fs no general custcm in fcrce in 
the Province (asedistinguished from a village custcm 
proved by a wajib-ul-are or other evidence) to tle 
effect that a grove-holder has no transferable intercet 


‘in his trees. O MOHAMMAD ALI MOHAMMAD KHAN 9. 


MADARI Sag, 1 Luck Cas, 


iA L R 1027 Oudh 297 
i; eag 


. . 
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Guardians and Wards Act (VIII of 1890)— 
Appointment of guardian--Postpdhement of age 
of majority. . 

Where a guardian has been appointed for a 
minor undeyx the, Gu&gdians and Wards Act, the 
appointment so made has the effect of prolonging the 
minority under the Majofity Act and the minor attains 
his majority only when he completes the age of 21 
years. Pat GANGANAND SINGH v. RAMESHWAR SINGH 
Bauapum,6 Pat. 388; A. I. R. 1927 Pat. 271 449 


— 8, 2'5 Muhammadan Law—Guardianship — 
F'athef, right of —Custody, mother, whether entitled 
to—Order directing custody of minor, whether can 
%e made *in favour of father—Divorfed woman, 
whether suitable person to have custody. 

Under the Muhammadan Law a father is the natural 
lawful guardian of his minor children, until by some 
order of a competent Court he js deprived of his 
rights as such; and he is automatically entitled to 
exercise the rights ofa guardian without any order 
of a Oourt appointing him as such. F 

Side by side with the rights of the fath8r as the 
lawful guardian, exists the recognised right of the 
mother by Muhammadan Law to have the custody 
ofamale child up to the age of seven 

The expression "guardian" used in 8.25 of the 
Guardians and Wards Act is not confined to statutory 
guardians but includes the lawful guardian, such as 
ths father, and the custody referred to in the section 
infiudes both constructive as wellas actual custody. 

A woman who has been divorced and has married 
a second husband is not a person better suited to 
have the custody of her minor ehildren by her 
first husband as against the latter, however unsuit- 
able the latter may be, nor is she a person who 
ought to be heard to say that the father of the 
children is not a suitable person to have their 
custody. She has abandoned her home and husband 
either by her own free-will or as the result of her 
conduct and inthe eyospf law she has lost the right 
to asserta claim against the father for the custody of 
the children. A ULFAT. BIBI v. Bararr, 25 A. L.J. 

e 585; A. I. R. 1927 AlL 581 E 103 


m s.* 89—Sale by on 
» sanction by Court—Non-compliance with condition 





. —Validity of sale—Conditions precedent and con? 


ditions subsequent, digference between—Duties of 

e purchaser. 

Although a District Judge, while granting, per- 
mission tg a certified guardian of a minor to transfer 
the minor's property, can impose conditions on the 
guardian, yet a distinction must be 
between acondition precedent and aecondition sub- 
sequent imposed by the District Judge on the 
guardian. Non-compliance with a condition prece- 
dent will vitiate a transfer made by the guardian. 
But the same cannot be the effect 8£ non-compliance 
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guardian—Conditiona® 


drawne 


i ; 
e 947 


Guardians and Wards Act—concld, 


transferee, and the failure of the guardian to comply 
with the subse@uent conditions cannot divest the titla 
already vested in the*ransferee by the transfer. A 
SUBHAN ALI v. @HITTU, 25 A. L. J. 725; A, L R.1927 
All 631 é : 804 


Habeas corpus. See BENGAL OBIMINAL Law AMEND- 
MENT Act, 1925 647 


Hindu Law—Adoption by widpw—Covenant between 
two pers8ns not to adopt, whether amounts to epros 
hibition to*widows to adopt—Assent of sapindas— 
Adoption made with corrupt motive, effect of— 
Assent—Refusal of assent, grounds for—-Assent by 
one sapinda and refusal by other, effect of-—Neawest 
sapindas, who are—Sons of living father, whether 
can be counted. . 

A covenant between two persons by which each 
agrees not to take any boy in adofftión does not 
amount ta an implied prohibition to the widow of 
either t3 adopt. 

Per Krishnan, J—An adoption by a widow cannot 
be deelared invalid merely because the widow out of 
corrupt motive has stipulated with the natural father 
of the boy she proposes to adopt to gift to her half 
her husband's estate, but it would certainly be a 
very proper ground for a sapinda to consider when h® 
is called upon by the widow for his consent and the 
sapinda would be justified in refusing his assegt if 
he finds that the widow's motive,in proposing the 
adoption is in part at least corrupt or improper. 

The question ofthe assent of saffindas to an adop- 
tion by & widow should be decided by tpe opinion of 
the majority of the sapindas. But it must bo a 
majority of the nearest sapindas and there must 
be such a substantial nfajority as to justify the 
conclusion dhat the adoption is proper and is 
made in the bona fide performance of a religious 
duty, if the refusal to consent of the dissentin 
minority, is shown to be based upon proper and, 
valid grounds, the mere fact of a majority beifg iff 
“favour of the adoption should not prevail Where 
there are only two nearest sapindas, one gssenting 
and one dissenting, no question of majority, therefore, 
comes in. lftpe dissent of the dissenting sapinda Ja 
shown to be unreasonable it may be ignored and in 
that case the assent of the other sapinda alone would 


» be sufficient to validate the adoption. But if*on the 


other hand the objection is well-founded tke adoption 
cannot be supported. 

It isnot open to a sapinda to refuse to assent to 
an adoption by a.widow merely on the ground that 
the boy selected by the widow is the son of his conemy 
or that the adoption would deprive him of his in- 
heritance. But ifin making the adoption the widow 
was actuated by the desire to get her husband's pro- 
perty into herown control, so thag she may deal with 


ye a condition subsequent unless there is some- , it as she pleased, it is certainly open to the kinsman 
t 


ing in the rder granting permission to transfer 
the minors property, casting an obligation on the 


transferee of that property to do some act subsequent ` 
to the execution of the deed of taansfer in his favour. * 


Ths only duty cast upon the transferee by law is 
that he must satisfy himself that the order sanction- 
ing the transfer bas been gtrictty complied with by 


to tgke the widow's motive into consideration in 
refusing his a&sent. . . 
Per Venkatasubba "Rao, J.-- Where the adoption 
had a distinct origin independgnt of the terms, and 
the transaction as omginally conceived by the widow 
was an adoption pure and s*mple unattended by 
any conditions, but as the day of adoption was 


the guardian upto the timg of the execution of the? approaching,the widow wanted to have an arrange- 


deed of transfer, and that no*conditions precedent 
imposed by the order have been violated. If the 
conditions precedent have been complied with by the 


ment made regarding payment of her debt@and got 
haf the property therefor, it cannot be held that tha 
widow was influenced by amy indirect, improper or 


transferee in ha He the psymission granted *eoorsupt motives, 


hy tho Distriot Ju 


gs, a good title will pasate thg _ It is of the very essence of the rale oi consent, thyt 


948 


Hindu Law—contd, 


_ INDIAN 


- the sapindas are presumed to be eapgb?e of forming 
an honest judgment, althoug& in the very nalure of 
things they are interested parties, and, à boy's natural 
father isnot as such incapable in his capacity as 
a sapinda of givtne consent t an adoption. 

As the sapindas’ right’ to be consulted «on an adop- 
tion by a widow depends upon'the measure of their 
proprietary (or quasi-proprietary) right, in regard to 
congenting to an adpftion the position ofthe aurasa 
son and the adopted son must be alike, their rights 
to property being equal. 

hen a sapinda has gons the latter do not with 
thgif father fall in the group of the nearest sapindas. 

A sapinda cannot refuse assent toa widow pn any 
of the following grounds :— 

(a) That the reversionary i 
will bo prejudiced. e 

(b) That the boy selected is the son of sapinda's 


nterest of the sapinda 


enemy. . 

(c) That the widow has not personally interviewed 
sa pinda. 

(d) That the widow applied for his consent merely 
for the sake of formality and not with a desire to 
obtain his consent. e 

~ When jt is showa that the widow has sought the 
advice of her kinsmen, tha Court must not embark 
upon an enquiry as to what the motives of the widow 
ure in seeking consent. A duty is cast upon the 
widow to apply for consent and, when she performs 
that duty, her acteannot be questioned on the ground 
that her motives were bad. 

Where th® number of the nearest sapindas is even 
and they are equally diyided in opinion, the Court 
will be called on to decide the propriety or bona fides 
of the dissent. . 
e Although the Court has ‘no concerh with the 
motives of the widow, they indirectly come into 

, notice when it has to judge of the bona fides of the 
elissfnt—for, it is within the province of th8 kinsmen 
to go into the widow's motives in deciding. whethes 
they shall give or withhold consent. M KRISHNA 
Rao v. SARDAR RAJAHMUNDRY Siroar, A. I. R. 1927 
Mad. 733 . » 713 


mimeo Adoption —-Widow-Assent of sapindas — 
Incidental mentiog to sapindas of husband's author- 
ity— Assent, whether effective. . 


A sapinda's assent, to be the feundation of an 

. Adoption by a Hindu widow must be obtained un- 

influenced by any statement ofthe widow that there 
was also the husband's authority. 

Where a widow in applying for the assent of the 
sapindas to a proposed adoption by her merely made 
an incidental meption of the husband's authority and 

- did not put itfogth before them and the sapindas 
gave their independent consent uninfluenced Sy any, 
representation : T 

Held, thdt there was an effectivee'assent dÈ the 

.." gapindas sufficient tg valiflate the, adoption. M 

PALAOHERLA VENKANZA ?. YORMAT VENKANNA, A. I. le 
1927 Mad. 709 . 154 


e 
Allanation by widow—Pilgrimage to Dwar- 





kanathji end Jagamnathj& whether conducive toe 


husdqna’s spiritual beneyit—Legal necessity. 

A pMigrimege made by a Hindu widow to Dwagkaji 
of Jagannathjiedoeg' not necessarily conduce to her 
husband's spiritual kenaft and an alienation made b 
her for the purpose is not an alienatign which can 
bo supported on the ground of legal necessity, O Raw 


CASES,’ 


[1927 | 
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. $ 
Lar v. RACHPAL SINGH, 4.0, W, N* 498; A.I. R.1827 
Oudh 231 275 


- Allenatlon—-Great@ortien of consideration 
for legal necessity —Trangfer, whether can be set. 





aside~-Suit for. declarasion--Conditional decree, 
whether can be passed. - 
The validity of an alierthtion by a widow asa whole 


cannot be questioned if à great part of the considera- 
tion was for legal necessity. ES 

Ina suit for a mere declaration that an aticnation, 
is not binding on the plaintiff for want of legal neces- 
sity, the plaintiff cannot be given a deeree, condi- 
tional on his paying back the amount of consideration 
which was for legal necessity. N Jani v. Baru 888 


——— -+ Legal necessity — Absence of vecitals 
in deed—Lapse of time-ePresumption of legal - 
necessity, whether arises. 

In the absence of any recital in the deed of transfer 
as regawls “the legal necessity for the transfer, the 
mere fact ‘that it took place many years ago and 
much of the relevant evidence as regards legal néces- 
sity has disappeared, does not raise any presui,ption 
that there was any legal neccssily for the transac- 
tion. N AtsaraM v. UMED SINGH 32 
———— Debt coniracted by — father—Partiticn of 

family property—-Son's liability, whether extins 

guished. - . 

Aecording to Hindu Lawa son is bound to dis 
charge a debt contrücted by his father which is 
neither illegal ngr immoral out of the family asscis 
even though a partition of the family property has 
been effected subsequently. O Jar Narain v. 
Manapir Prasan, 4 O. W. N. 494 2 81 


- Business started by father—Trade 
debts —Pious obligation of son—Partition—Re-union 
—Presumption—Gift—Co-parcenary property—Gift 
by stranger to member of joint family, whether comes 
to joint family. 

A trade debt is not an ‘avyavaharika’ debt. 
Under *the Hindu Law, a son is under a pious 

*obligation to discharge debts incurref py his father 

in a trade commenced by him and they can, there- 

*íore, constitute antecedent debis which are neither 

illegal nor immoral so as tq in validate an alienation 

"by the father for the discharge of the same. 

After a partition between members of a joint 
famfly, the presumption is against re-union. "Tocs- 
tablish re-union itis necessary to show nôtonly tHat 
the parties alrendy divided lived or traded together, 
but that theyedid so with the intention of thereby 
altering their status and to form a joigt estate with. 
all its usual incidents 

When property is taken by gift or Will by a 
member ofa jojnt*Hindu family from- a stranger or 
from a collateral relation, there is no warrant for 
making the presumption that “it ise taken with the 
incidents of jofht family property. M HAJAGOPALA 
PILLAI v VEERAPPERUMAL PILLAH, 53 M. L.J.232; 39 











M. L. T. 76; A. 1. Re 1927 Mad. 792 620 
——GIft 1o  daughter— Presumption as 1o 





nature of estate—Maintenance grant, ‘for ever" and 
tin prop: ietary rights’ effect of. °? 

The words “for eyer"eand ‘in proprietary rights 
' do not necessarily enlarge the scope of a maintenance 
grant. 

The presumption which applies in the case ofa 
Hindu husband's gift to his widow, that only a life 
estate is acquired, does not necessarily proprio vigorg 

2 . 


(Yol, 103) 
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apply in the case of a gift to the daughter. N Raw- 
DAL v. INDRAJRAJ Smau, Q N. L. J. 146; A. I. R. 1927 
Nag. 273 " 788 
Insolvency of father—Son's interests whe- 

ther pass to recelver. See PROYINCIAL INSOLVENOY 
Act, 1920, ss. 2, 28 . 266 

- =~ Son's share, whether vests in receiver. 
See PROVINCIAL -INSOLVENCY Act, 1920, es. 2 (1), P i 

. 





— 





Jolnt acquisition by members of family, 
ature of.* . 
, Property acquired by a Hindu father and his sons 
living together becomes joint family property even 
in the absence of a nucleus where there is no evi- 
dence to show that they intended to treat it as co- 
owners distinct from® joint family property. B 
PARBHULAL DULLABHRAM v. BHAGVAN Pannuu, 29 Bom 
L. R. 473; A. 1. R. 1927 Bom, 412 464 
Jolnt famlly—Impartibility—Property be- 
longing to all members of family, whether can be 
indivisible—Custom of impartibility, effect of— 

‘Indivisibility and inalienability, distinction be- 

tween, . 

Where property belongs absolutely to the several 
members ofa Hindu family, it cannot be indivisible 
between them. In such a case, a custom of im- 
oe even if it exists, must be held unreason- 
able. 

A single family cannot create a custom of inalien- 
ability by not alienating the properéy for 50 or 100 
years. 

The question of indivisibility of property is not 
ihe same asinalienability especially where the pro- 
duce is capable of division. 

The village of Vellikurichi of the Tirumal Nayaks 
of Madura'is neither indivisible nor inalienable. M 
VENKATACHALAM CHETTY V. VISYANATHA BANGARU, A. I. 
R. 1927 Mad. 725 618 


- — ———- Manager—Power to make partition 
* by Will--Cg-owners—Adverse — possessiot—Oustev, 





necessity ef —Properiy acquired by member—Pree 


. sumption. of  jointness—Swit by sole surviving 


member of family for 
Limitation act (IX of W08), Sch. I, Art. 127. 


possession — Limitation—* 
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dolni $amily— Mortgage by father for legal 
necessity—Decree agginst father and minor sons 

—Minorsnot groperly represented in suit—Deeree, 

validity of. 

A deoree obtained against a Hindu father and his 
minor sons n a mortgage executed by the father 
for proper necessity, cannot be set aside at the in- 
stance of the minor eons on the mere ground that 
a guardias had not been eduly appointed for 
them in the suit and that they had not, therefore, 
been properly represented. A Buatron SHANKAR 
Stven v, SHTAM SINGH "^ B 
——— Mortgage "by manager— Suit onepere 

sonaloovenant—Limitation. See Montraaut 630 


————— Mortgage-suit against members of 
joint Hindu family—Mortgagee choosing not to sue 
karta alone in his representative caplefty, whether 
can challenge suit by minor to set aside decree, 
In a nfortgage suit where the plaintiff makes every 

member of a joint Hindu family a party tothe suit 

and does not choose to sue the karta alone as 

representing the entire joint family he cannot, in a 

Subsequent suit brought by the minor membera of 

ihe family to set aside the said decree, ask the 

Court to be put in the same position which he would* 

have occupied had he brought a suit and obtained a 

decree against the karta of the joint family alone in 

his representative capacity, andeto dismiss the 
minors suit on the ground that they were not neces. 
sary parties tothe mortgage suit af they were effec- 
tively represented by the karta. Pat, Ganeavann 

SINGH v. RAMESHWAR SINGH Banapve, 6 Pat, 368; A. T. 

R. 1927 Pat. 271 " 449 

————— s — One member building with separate 
funds on joint family site — Subsequent birth of 
son, effect of —Partition— Equities— Conversion o 
gel f-acguisitions to joint property—Question of fact. 
The question whether a Hindu has bye hiseactg* 

enade property which was originally his eelf-acqui- 

sition joint property is entirely one of fact to be 
decided in the light of all the cireumstances of the 
case; but & clear intention to waive his separate 
rights must be*established and willnot be inferred 
from acts which may have been done merely from 





Even the head of a joint Hindu family has no „kindness or affection. 


right to makea partition- by Will of joint property 


among the various members of the family e&cept 
with their consent. 


Article 127 of Sch. I of the Limitation Act pre-, 


supposes the existence of a joint family and the 
exclusion $ a co-parcener from his joint family 

roperty and, consequently, is not applicable tosa euit 
by the sole surviving member ofa family to recover 
possession of the family properties? from, the posses- 


sjon of persons claiming under a deceased member 
0 


the family. e 
The exclusive possession of one*co-sharer even 


though coupled with the non-payment of profits, 
cannot amount to clear adverse possession unless 
there has been ouster of the other co-sharers to their 


knowledge and openly. 


e 

When a Hindu builds with his self-acquisitions on 
land which is agcestral and in which a person sub- 
sequently gets an interest by birth and when it 
cannot be said that the builder huilt with knowledge 
of another person's rights in the land and 
without his consent or against his will, the proper 
rule on partition is to allot the building and site 
to theeperson who built the superstructure’ and 
taking into consideration the value of the site to 
give fhe share of its value or equivalent joint pro- 


*perty to the other co-parcener. The latter is not 


unde? such cfheumstances entitled toa share in,the 
building also or to r€quire its demolition. 

Per Reilly. J.— he separa progerty of a Hindu 
ceł es to be his s&pgrate property and acquires tke 
characteristics of his joint family or ancestral pro- 


The ordinaty presumptign with regard to property perty, not by any physical mixing with his joint 


acquired by a managing co-parcener is that itise 


joint property acquired for the benefit of the family. 
A HARKESH SINGH v. HARDEYI, 25 A. L.J. 413; A.L. R 


1927 All. 454 66 
— ——- — Misappropriation 





1812, sa. 195, 197, 198 . 


of monies by 


membBer—Liability of family. See Contract Aor, ica. 
x : 561 land that the characteristics ofthe land must attach 


family or ancestral property, but by his, own volition 
and intention, by his waiving or surrendering his 
speeial right in it as separate property, % 
The mere building by a mentber.of joint family 
ith, his separate funds ofa house on joint family 
and is not guch a physical mifigling of it with “the 


e e || . 
. esas 
980 . INDIAN 
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to it, M PERIAKARUPPAN  OuETTI ve ARUNACHALAM 


Ouertt, (1927) M. W. N. 287; 62 M. DL. J. 571; 2L. 
W., 688; A. I. R. 1927 Mad. 676; 50 M. 582 290 


Joint family—Purchase by, one member— 

Beneficial ownership of other members., 

A purchase in the name of a member of a joint 
Hindu family does not accrue to the benefit of the 
other members of thg family in the absence of any- 
thing to show thate the purchase money was taken 
from the family funds. M SUuRBBALAKSHMI AMMAL v. 
Nanasiag, 52 M. L. J. 482; 38 M L., T. 226; 25 L. W. 
563; A. I. R. 1927 Mad. 5866 360 
men Promissory note by manager in his 
own name for joint family business—Liabtlity of 
other members. . 
Where the manager of a joint Hindu famjly borrows 
money on a promissory note for a joint family busi- 
ness, the other members of the joint family ere 
lable on the note though the note was executed by 
the manager in his sole name. L MEHLU Mat v. Buon, 
9 Lah, L.J. 186; 28 P. L. R. 277 295 


—— — ——- Separation cf one member—Pre_ 

sumption as to status of other members—Specia 

™ agreement io remain united, whether necessary to 
constitute co-parcenary among the latter. 

The mere fact that à Hindu brother has separated 
from his other broghers raises no presumption of sepa- 
ration between dhe latter. The others may continue to 
remain as co-pardeners without any special agree- 
ment among them to remain united. O Ram Buanosk 
MISIR v. THAKURDIN PANDE, 1 Luck. Cas. 30 174 


Maintenance--Amount determined by 
trial Court—Power of interference of Appellate 
e Court, when to be exercised. 

Where atrial Court has, after a due regard of all 
the circumstances, determined the amount pf main- 
*"*àenarce payable to a Hindu widow out of joint 
family funds, an Appellate Court should not interfere* 
unless there are special circumstances indicating a 
miscarrifge in the way in which the amount has been 
arrived at. O Surat SINGH v. Birman Kurr, 4 O.W. 
N. 419 17 

————— Widow's .right to maintenance, 

WA: entitled toeprecedence over unsecured family | 

ebts. 

The maintenance of a Hindu widow is not a 
‘charge upon the estate of her deceased husband until 
it ig fixed and specifically charged upon that estate 
either by agreement or by decree of Court. 

The right ofa widow to maintenance is liable to 
be defeated by a transfer of the husband's property 
to a purchaser for value, unless the transfer has been 
made with the iñtention of defeating that right and 
the transferee has"notice of such intention. £ 

Likewise, if property belonging to joint family 
is alienated «for discharge of family debts, the Sight 
ofthe alienee overrides the ri®ht of the widoweeven 
if the alienee hfs notice of the widow's claim to e 
maintenance. s 

But if the widow's claim has ripened into a 
specific charge, it has priority over the claims of 





—— 





creditors whese rights have not been secured by e 


alienation of property. 

Wheff, however, the widow's claim has not ripen- 
ed into a charge» and'thg creditors of the family are 
also „unsecured and haveacquired no interest inthe, 

. property, the debts take precedenee over he widow's 
right to maintenance. M JAMNABHAI AMMAL V. BALAS” 
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CASES, rigoy ! 


* 
KRISHNA Tawxan, 26 L. W, 24; 53 M. L, J. 170; 39 M, 
L. T. 64 I * 1 
Partition between" uncle and nephew— 

Mother, whether entitled to & share. 

Ina partition betweena Brother and his sons and 
the son of a deceased brother, the mother is entitled 
to a share equal to that of one of the brothers. The 
fact that one of the brothers is ded andeis represent- 
ed by his son makes no difference id the application 
of the principle. Ọ Brig MonaN Lar v. Bitana, l 
Luck. Cas. §; A. I. R. 1927 Oudh 233 356 


Suit by sons—-Mortgage-decree 
against father— Prager for setting aside decree, 
whether necessary—Couwrt-fees. 

If a Hindu son in a suit for partition includes 
properties with respect to which a mortgage-decree 
has been obtained against his father, even though in 
asuit to which he is not a party, he is bound to 
pray forà declaration that the decree is not binding 
on him, and to pay ad valorem fee for such relief on 
the amount of the decree. N RAMNARAYAN v, LACHHMAN 
PRASHAD, A. I. R. 1927 Nag. 239 


Succession — ‘Degraded woman’ —Un- 

chastity, whether ipso facto creates degradation— 
- Effect ef degradation—Tie of kindred, whether 
ceases—Competition between undegraded relatiens 
of degraded woman- Blood relations, whether 
preferred to husband's relations -Degrade and 

undegraded relgtions— Preference. i 

Under the tindu Law whether a woman is de- 
graded or not is a question of fact tobe found in 
each case. Unchastity ipso facto does not produce 
degradation Unless there has been a formal expulsion 
from caste on account of unchastity, or the circum- 
stances lead to an irresistible inference that the 
person concerned either treated herself as an outcaste 
or was treated by her comnfunity as such, the Court 
will not be justified in proceeding on the footing 
that the fallen woman is a degraded woman and must 
be so regdrded for the purpose of theelaw. t 
* '|he degradation ofa woman in consequence of her 
unoehastity does not entail in the eye of -the law thee 
cessation of the tie of the kindred either between her 
and the members of her natural family or between 
her and the members of her husband's family. . 

Where there is no usage regulating the devolution 
of the property ofa degraded person whais within 
the pale of Hinduism, the only rules of inheritance 

*that the Court can with propriety fall back upon 
are those of the Hindu Law. 

There is no special rule of Hindu Law which in 
the ntatter of succession to the-properties of a de- 
graded woman gives preference to a blood relation of 
hers over srelatibn connected by marriage. 

Quare.—W hether when the competing claimants axa, 
on the one hand „degraded kinsmen, arf, on the other, 
undegraded kinsmen, the degraded relations have a 
preferential right. KoTHANDARAM — NaIDU », 
SuBBIER, 52 M. L. J. $14; A I. R. 1927 Mad. 576; 26 L, 
W. 51; 38 M. L. T. 278 : 429 


Suibby yeversioner—Relationship— 
Burden of ARN of evidence—Gift to 
female—Construction—-Nature of estate conveyed — 
Stridhan—Succession by female heir—Death of 
heir without female issue — Reversion to original 
owner—Order of successiop— Daughter's son's sona 
precede daughter's daughter's sons. i 
Itis incumbent, on a plaintiff Seeking,to succeed to 
. LA 


Vol, £02] 
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property as a reversioner to establish affirmatively 
the particular relationship which be puts forward. 
He is also bound to'satisfy thé*Court that to the best 
of his knowledge there are noenearer heirs. He can- 
not beexpected to do anythingemore. It is for those 
who claim that their kinship is nearer than that of 
the plaintiff to prove that relatichship. 

A deed of gift executed by a Hindu to his wives 
began by reciting that the donor was owner of 
certain properties and that he has made a gift of 
them with all their inherent and adventitious rights 
to his wives, 'Tlfe deed further provided that the 
donees while in possession and occupation of the 
gifted property shall be ‘responsible for loss or gain" 
and that neither the donor nor his heirs shall have 
any claim whatsoever with regard to the subject- 
matter ofthe gift, but concluded with a declaration 
that the donees shall have no right to alienate the 
propertíes : 

Held, that, in view of the concluding declaratton, 
ihe donees took under the deed of gift nothing more 
than the limited estate peculiar to Hindu females. 

À daughter's daughter inheriting to the stridhan 
* of her grandmother takes only a limited estate and 
on her death without female issue, if her grand- 
mother has left daughter's son's sons the property 
reverts to them in preference to her own sons.  * 

Daughter's son’s sons succeed to the stridhan ofa 
woman in preference to daughter's daughter's sons. 
A JavITRI v. GENDAN SINGH, 25 A. L. J. 500 167 


e 
Widow—Agresment by next reversioner to 
forego his rights, effect of—Remote reversioner, 
whether entitled to claim estate. 

A compromise by the nearest reversioner of a 
deceased Hindu for consideration to forego his alleged 
rights as reversioner could only be binding between 

- the parties to the compromise and does not entitle a 
remote reversioner to treat the nearest reversioner 
as non-existent and to claim the property of the 
degeased, A MITTHAN Lan v. NABI BAKHSH, A, I. R. 
1927 All, 508 , e : * 245 


Alienation—Reversioner, consent of 
~-Death of widow--Reversioner, whether can 
challenge transaction—Hwidence Act (I of 1872), 
s. 415—Transfer of Property Act (IV of 1882), s. 48. 
Where a Hindu widow sells a part of her husband's 
` property without legal necessity but with the consent 
of the next presumptive reversioner and subsequently 
dies, that reversioner is estopped frgm challenging 
the validity of the transaction, irrespective of the fact 
whether such areversionerisamaleorafemale B 
AKKAWA | RAMCHANDRAPPA YADAV v. — SAYADKHAN 
MUTHEKHAN, 29 Bom. L. R. 386; A. I. R. 1927 Bom. 
260, 51 B. 418 oe 232 


ai obiaiting possession of property — 
Adverse possession—Estate of widoug nature of. 
Where a Hindu widow enters into possession of 
property to which she is not entitled as a Hindu 
widow her possession may be deemed to he adverse 
to the persons who are entitled to such property and 
on theaxpiry 06 the period of preseription the widow 
acquires an absolute intereft in such property and 
not merely the interest ofa Htnduswidow. A RIKHDEO 
THWARI v. ScKHDEO TEWARI, 25 A L.J. 580 175 
———— Suit by reversioner- Remote rever- 
sioner, when entitled to sue--Suit as next rever- 
sioner, whether cai? be treated as one as remote 
,Teversioner, K x: 
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Where the plaintiffs sus as next reversionoers ít is 
improper to read int? tho plaint an allegation that 
they are bringing the suit®as distant reversioners 
because the nearer refersioners have either precluded 
themselves from bringing the suit or have yefused to 
do so, ASrTA SARAN v. JAGAT, 22 A. L.J, 658 296 


- Widow —Surrender, essentiala of--Surrender 
to son of newt revergioner--Preswmption of consent, 

whether arises.® * 

A Hindu widowe can only surrender her estate to " 
the nearest reversionary heir and the mere fact that 
the nearest reversionary heir ig the father of one 
of the persons to whom the estate is. surrendered e 
eons not raises any presumption of consent on his ° 
part, 

A surrender bya Hindu widow in favour of the 
next reversioner*must not only be absoluteebst must 
also be compleje. A JaawaxTt v. Univ NARAIN, A. I. 
R. 1927 All. 58 8 
Will—Authority to widow to adont—Adoption 
—Executors, whether divested, See PROBATE AND 
ADMINISTRATION Act, 1881, s. 4 841 


Impartible estate—Right o7 holder to alienate 
estate by Will—Proof of custome the contrary—~ 
Absence of instances of Will—-Custom in Dhalèhum 
Raj—Ancient feudal nature of tenure, whether 
creates inalienability—Junior member—Right toe 
maintenance. kd 
The holder of an impartible estate fof the tima 

being can alienate the estate by Willin the absence 

of proof of a custom to the contrary. e * 
The decisions in Sartaj Kuaris ease (1) and the 

Pittapur case (2) are not ineongistent with the deci- 

sions of the Judicial Committes dealing with the 

right of succession to impartible estates and are nof 
unsound. 

The mere absence of any instance ofa Will having 
bsen executéd by the holder ofan impartible estata 
purgorting to dispose of the estate is an equivocal 
circumstance and is not by itself sufficient evidence 
ef a custom prohibiting alienation by Will. e 

(Custom restricting the power of alienation by Will 
in Dhalbhum Raj bbid not proved ] 

No inalienability can result from the ancient 
military or feudal nature of a tgnure where for 
upwards ofa century there has baan nothing military 
or feudal in the tenurs and ths estate has been an 
ordinary zemindari. 

«A member of a branch of an impartible Raj is 

not entitled toclaim maintenance where the main- 

tenance ofhimself nnd his family has already been 
provided for by n khorposh grant o£ cartain villages to 
his oredesessors and the villages are still in his pos- 
session P OG Paorie Cranpri Dioev. JAGADISH 

Quanpe#@Deo, A. I. R 1927 P 0.159; 83 M. L... 30; 

925 A L. 1.623, 99 Bom L.R. 11 3; (1937) M. W.N. 

513:4 ©. W. N.90: 310 W. N. 943; 39 M. L. T.4: 

46 O. L. J. 136; 8 P, L. T, 62) 599 


M . e 
Inam—Grant of villages by Rajah of Tanjore for 
Darnaj — Constructi$n—lnnm register, value of 
entries in—Inam grant—Subsemfent use of portion 
e of income for purposes of charity, effect of. 
The Maharaja of Tanjore made & grat of certain 
villages in 1757 for da-naj (charity) as nawmgr by 
which the villages were left to tbe grantee “so that 








‘utilising the Mcome thereof Tor his'own expenses 


h8 sh8uld engage in worshipping God and praying 
for the durability of the State till Eternity.” The 
* 


e 


953 i 


Inam—concld. 


econtained recitals 


i isters, however, of 1f 
4nam registers, 4 or the support of a 


that the properties were given 

or mosque ; » 
Mt d) thst the expression “er darnaj' meant that 
it was given out of a motive for charity or benevo- 
-Jence and only expressed what may be called a 
pious hope that the auccessors - will do so and that 
the words in themselves did not constitute any trust; 
2) that the enéries in the inant registers could not 
edisplace the pésitive evidence afforded by the inam 

itself. É ; . 
Ero here tho original grant of an imam is not avail- 
eabdle, the entries inthe inam register may well be 
e "referred to as evidencing the history of the property 
in question and the terms on which it is held, but 
where the original grant 1s before the Court, it is the 
best evjdgnee of the terms ofthe grant and it is on 
is true construdHon that the nature E the grant 

determined. * | 

mius is no original trust and there is no evi- 
dence that any other holder made a dedication of 
any part of this property for trust purposes, the 
mere fact that out of deference the various 
successive holders of the. property had chosen to 
devote what may almost be called & customary 
part*of this income for purpose of charity, does nof 
impress on the part of the income so devoted the 
«character ofa legal trust. Putting it at the highest, 
it could only *amount to an individual declaration 
of trust with iegard to that portion by each successive 
holder which would certainly not bind his successor 
erSitledeto the entire income ofthe villages. M Dost 
MUHAMMAD KHAN v. GHULAM Gnouse SAHIB QADIRI, 38 
M L. T. 248; A. I. R. 1927 Mad 599 473 
Income-tax—-Sale of whole concern—Profits, whe- 

ther tazable—Ordinary sale for profit and. realisa- 

tion sale, difference between—Book entries, whether 

conclusive evidence of profits. — 

Inceme-tax being a tax upon income,&he sale ofa 
whole concern which can be shown to be a sale eat a 
profit as compared with the price given for the 
busimess, or ab which it stands in the books, does nq 
give rise to a profit taxable to income-tax. 

Although this doctrine can be seasily worked ows 
where the business is one wholly or largely of pro- 
duction, yet, where the business consists entirely in 
buying and selling, it is more difficult to distinguish 
between an ordinary and a realization sale, the object 
in either case being to dispose df goods at & higher 
price than that given for them, and thus to make & 
profit out of tlie business. The fact that large 
blocks of stock are sold does not render the profit 
„obtained anything different in kind from the profit 
obtained by. aseries of gradual and smaller sales. 
This might even be the case if the whole stock was 
sold out in one sale. Even in the case of & realiza- 
tion sale, if there were an item which could be traced 
ag repregenting the stock sold, the profit obteined by 
that sale, though made in qnjunction with a sale of 


the whole congern, might conceivably be treated gs 
taxable income. But such tax 


cannot be levied where 
leis merely aslump trarfsaction. 
ihe Crown is fot entitled to take a mere book 
keeping entry 88 conclusive evidence of the existengs 
of a profit, A mere overestimation of the value of 
the gesets ofa firm on the transformation of the firm 
intova Corfpany dees not entitle the Crown to assess 
income-tax on the e&cess valuation? P G WILLIAM 
PrcuaRp DOUGHTY 19 COMMISSIONER ov TAXES, A. I?R. 
1927 P.C. 76 . - 17 


olore m a Dono 
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Income Bax Aot (XI of 1922), 85. 2 (9) (14), 44 
—Joint Hindu family caréying on business—Conver« 
sion into registered firm— Liability to assessment 
of AN ab sie Ta of assessment, how to be deter- 
mined. 


The conversion of ae joint Hindu family carrying 
on a business into a registered firm does not in 
any way affect the profits made by the firm before 
the conversion or the legal liabiligy to pay income 
tax which already existed before the conversion, 

In such a case the assessment should* be made or 
the firm as constituted at the time of making the 
assessment The rate to be assesséd upon the in 
come, profits and gains of the accounting period 
however, must be determined by the fact as to wl 
was in fact carrying on the business or making suci 
income, profits and gains during the accounting 
period, In other words,*it must, in such a case, bi 
assessed on such income, profits and gains of th: 
joint Hindu family, the liability for payment thereo 
falling on the assessee, the registered firm, which i 
the successor to the joint family which has cease! 
to carry on the business. A Im the matter of Nena 
Cranp KisHonE Lat, 25 A. L. J. 360; A. I. R.1927 AT 
397; 49 A. 611 18! 


—————- 8, 4 (1)—Commission agent—Goods sold 4 
England by agent— Receipt of price by agent 4 
Enbland—Money brought to India--Conenissio 
settled in India—Recetpt of commission, whether i 
India. kd 
Amir of Bukhara entrusted a large number : 

valuable fur& to a commission agent for sale i 

Europe. The agent conveyed the same to England ar 

disposed of them there for 16 lacs ofrupees Th 

money he deposited in England with a firm to] 
transferred to their branch in Bombay. Before h 
arrival in India finding that Bukhara had been tal: 
by Bolsheviks and Amir wasa refugee in Kabul, | 
settled at Peshawar. Onethe refusal of the agent 
hand over the money to the Amir, the latter filed 
suitfor recovery of the same at Peshawar. Su 
quentày a compromise was effeejed at Kabul ` 
which it was agreed that 8 lacs wowld be given 
Amir, 5 lacs would be set aside for the benefit 
the State of Bukhara, and 2 lacs would be giv 
to the agent as his commission. The District Jud 
granted a decree to the Amir for 8 lacs in terms 
the compromise : 

°Held, that the commission of Rs, 2 lacs v 

received by the agent in British India within 1 

meaning ofs.4 (1) Income Tax Aet L Tora G 

Bor v. COMŅISSIONER OF IxcoME Tax, 8 Lah. 335; A 

R. 1927 Lab. 512 e. 2! 

————- 88. 6, ll— Bengal „Permanent Settlem 
Regulation (I of 1798)—1Income derived from lai 
permanentlyssetiled, whether liable to assessment 
Held, by the majority.-—The clear purport o£ 

declaration made in the Bengal Permanent Set 

ment Regulation was nothing more than this that 

re-assessment of the estates in question was for e 

barred. In other words, the land assessment t 

formed was to be considered the permanent and 

alterable revenue of the territorial possessions of 

Fast India Company ig Bengal so tĦat no discre: 

might be exercised by he Company's servants in 

case of introducing any alteration whatsoever. 

Regulation was so framed as to operate as an an 

and complete guarantee that no re-settlement of 

estates referred to thereip Roule ever take ef 

No guarantee was ever given that the proprietor: 

those estates would not atafly time be called t 
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to aid in relief of the 

ment of the tountey. : 

In spite of the provisions of the Bengal Permansht 
Settlement Regulation, she effect of the provisions of 
the Incomes Tax Act of 1922, is that profits arising 
But of land, including lant in pérmanently settled 
areas, are’ assessable to income-tax subject to the 
statutory eéXemptions contained in the Act itself, 

The Bengal Permanent Settlement. Regulation antl 
the Income Tax Act of 1922 can be construed ab 
sanding sede by side and as not being ‘Inconsistent. 

Per Mukerji, J., (Suhrawardy, J., éoncurring).—A. 
fesetvation of a right to impose any further tax oh 
the income or profits of the land which was given to 
the zemindar as the fruits of his own labour,canhbt be 
gathered from the provisions of tle Beligal Permah- 
ént Sattlement Regulation, Whether a portion of the 
income is taken as revenue and another under the 
head of Income Tax, bothare demands ofthe state 
and when in assessing the revenue under the Bengal 
Permanent Settlement Regulation a guarantee was 
given of its fixity and a declaration was made that 
the burden will not be altered at any time, to im- 
pose a further tax on the income or profits, does 
away with that fixity and alters that which was 
guaranteed to be unalterable. The questión whether 
the income or profits now derived from the land 
were then taken into account or not or whether the 
source from which they are now made were in those 
days known or in existence or not, does not affect the 
matter. 

The object of the Bengal Permanent Settlement 
Regulation in exempting from further burden income 
which had already paid toll to the state in the shape 
of land revenue was primarily to protect and im. 
prove agriculture as that then was the chief source of 
income and the exemptiop of agricultural income from 
the operation of the Income Tax Act indicates a con- 
tinuity of policy on the part of the Legislature in that 

e respect, — s 

The Legislature has an absélute right to abrogate 

modify or destroy any right or privilege, even if it 
* be of its own creation. 
The Bengal Permanent Settlement Regulation and 
the Income fax Act are not necessarily inconsistent 
or repugnant to each other and the former may very 
well stand as an exceptional proviso under the latter. 
C EMPEROR v. PRongaT CHaNDRA Bartan, 45 Q. L. J, 
323; A. I. R. 1927 Cal. 432; 31 OQ. W. N. 765 845+ 
———— 8.44. See INGOMR Tax Act, 1922,5.2 189 
S. 55—ÜCompanies—One-man ^ company— 
Separate Segal entity —Super-tax—Income » from 
one-man company formed by assessee, whether can 
be calculated for — super-tax-*Courüs power to 

inquire into reality of transaction —DBurden of proof 

e of unreality. . 

One-man companies exist with tÉe sanction, even 
with the enzouragement, of the Legislature and 
when duly incorporated under, the Companies Act 
bocome separate legal entities. 

But because there is this separate entity it does 
not follow that every alleged «transaction - between 


{uture necessities of the Govern- 





such a company and the ferson holding the shares? 


is valid or that it represents a»real transaction. 
A Court is entitled to go into the question as to 
whether the so-called one-man company is really a 
business carried on by the assessee himself or a mere 
‘cloak or sham formed for a sinister purpose. 
Although it is permissible in law for the Crown to 
enquire into “the genuineness of "the transactions 
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between such a comfany and the person holding its 
shares, it sHoudd start with a presumption that the 
transactions are genuiae obes. : 
An assessee cannot escape from the liability to 
payment of super-tax by floating a family company 
created purely and simply as a legal entity to osten- 
sibly receive the dividends agd interest and hand 
them ovef* to the assessee as “pretended loans B 
In re Dins#a MaxEckJRE Tarir, 29 Bom. L.R 447; 
51 B. 372; A. I. R.1927 Bom. 371 49 
indian Legislature—Pewer to affect Statute Law 
of England introduced into India, See Baan 
CRIMINAL Law AMENDMENT Act, 1925 647 
Mnarani powers of Court, See C. P. C., 1968, s. 
151. : 
Other remedy available but “not wsed—In- 
herent powers, whether can be used. 
Inherfnt powers should not be used by a Court for 
admitting an application when the applicant had 
another remedy which he had neglected to make use 


of. N Bavastv GOPAL Maur, A. I. R. 1927 Nag. 262 
543 
See also Fracp s 448, 


Insolvericy —Joint judgment-debtors— Insfiveney of 
some—-Composition—Dividend. See Decrerk 193 
Interest—Agent’s liability to pay to principale See 
CONTRACT Act, 1872, ss. 198, 197, 498 6 

Suit for Interest —Subsequent suit for prine 
cipal, whether barred. See O. P, O., 1908, M 
. 


—— ——— Transaction between money-lender and 
borrower—-Presumption of implied contract to pay 
interest. . 

Ina transaction between a borrower and a money 
lender, ordinarily there is a presumption of an im- 
plied contract to pay a reasonable amount of interest. 
L Amar Das v. HARBHAGWAN INDER SEN, A, eI Re 192g" 

bah. 554 — . à 68 

Iriterpretation Qf Statutés—Inconsistent Acts, 

e general ruleis that where two Actf are in: 
consistent or repugnant, the latest expression of the 
will of the Legislature must prevail, provided the 
Court is satisfied thatthe repeal of the prior enact- 
-ment by the later enactment myst flow frorme neces- 

e sary implication. From this rule it follows that if 
one Statute enacts something in general terms and 
afterwards another Statute is passed on the rame 
subject, the subsequent Statute vill usually be con 
sidered as repealing by implication the former Statute. 

This, however, is subject to the further rule that a prior 

Statute is not to be held to be repealed by implica- 

tion by a subsequent Statute if the two are repugnant 

in cases where the prior enactment is special and 
the sgbsequent enactment is genefal. This last rule, 

e however, must not be pressed too far and a general 
Statete may sgpeala particular Statute ifthe subject- 
matter of the two legislations isone and the same, 

The test also is—are the prowsion@of a later Act so 

ingousistent with $r repugnant*to the provisions of 
anearlier Act that fhe two cannot stand together? 

In such cases, the maxim leges posteriores priores 

contrarias abrogant myst. apply. Where the Legis- 
lature passes a later Act without reference to an 
earlier Act and that earlier Act is one which Mas been 
in force for a long time and is, therefare, well-known it 
is reasonablef*and proper that the Courts should try 

“eo cbnstrue the two,Acts consiftently if it is possible 
to do so. È EMPEROR v, PROBHAT CHANDRA Baran, 45 
Q, h: J. 323; A. I. R. 1927 Ca]. 492; 81 O. W. N. E 
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. > 
Jewels—Presumplion of ownership from possession. 
See Possession .* 670 
Judgmenti-— Errors in law, dffect of. See BENGAL 
TENANCY Act, 1885, Sas. II e 768 
Interprejation in conformity with law. See 
O P. ©.,1908, O. XVII, nn. 2, 3 273 
———— - Silence as to some grounds of apreal— 
Presumption of abandonment. See PERAR URS 


e . , 
durisdiction—Appeal from an unclass@l suit of 
below Rs. 100~-Sentor Sub-Judge's power to award 
decree for more than Rs. 100—Livercise of juris- 

diaion not vested— Punjeb Courts Act (VI of 1918), 

& hd. 

Though the jurisdiction of the Senior Sub-Judge to 
entertain an appealin uaclassed suits is limited to 
Rs. 100, his powers to pass a decree in such suits are 
unlimited and he cannot be said to have “exercised a 
jurisdiction not vested in him by law in,passing a 
decree for à sum over Rs. 100 in an appeal ef which 
he is properly seised. L Firm GANPAT RAI-GOKAL 
Cuanp v. Firm DHANNA MAL-HARBANG LAL 39 
Lambardar—Suit for profits—Non-production of 

account books— Liability of lambardar, basis of. 

« The mere fact that à lambardar has not produced 
any regufar accounts and has not gone to the 
witness-box himself does not raise any inference that 
he Ifs collected the whole rental in full and is not, 
therefore, a ground for decreeing profits against him 
on the basis ofdemands rather than on realisation. 
O Kamyas Kaan & Nazir BEGAM 478 
Land*acqswisition — Land containing building— 

Apportionment, See BENGAL LAND REVENUE SALES 

Act, 1859, s. 3 198 
Land Acgulsitlon Act” (| of 1894), s. 54— 
e Dismissal of land acquisition case fer default— 

Application for restoration—Dismissal of applica- 

tion for default—Order of dismissal, whether 

“a appealable—Appealability of orders in lang acquisi- 

tion cases—-Amendment of s. 54, effect of. ` 

No appeal lies from an order passed by a Lande 
Acquisi$on Judge dismissing for default an appli- 
cation to restore a land acquisition case which has 
been dismissed for default. > 

The addition of the words ‘in any proceeding’ in 
s. 54 qf the Land Acquisition Act by the Amending 
Act of 1921 has not extended the right of appeal, 
under the section to orders which are not awards or 
parts of an award. G BANSIDHAR MARWARI v Szorn- 
TARY OF STATE FOR INDIA, 54 0.312; A. I. R. 1927 Cal. 
533 : 479 

Landlord and tenant —Adverse possession—Tenant- 
at-will— Tenaney not terminated —Prescription. 

A tenancy-at-will will go on from year to year till 
put an end to and in the absence of a finding fhat the 
tenaney has beeneput an end to or is not subsisting, 
the possession of the tenant or an assignee of his n 
righta canngt be adverso to the landlord, M MungagsA 
Moupali v. SYED ALLI : © 844 
—— —— Qovenarné for yenewal—Specific performance. 

See SpecrFio RELIEP AOT, 1577, sel4 46 
Oreation of tenancy by acceptance of réht. 
See GRANT x 821 
Customary right, whether can be acquired by 

tenant—Right to sell fuel ùt burning ghat—Land e 

lease, whether can be transferred. 

No customary right to use a piece of land for a 
certain purpose is contistent with the fact of the 
land being leased fiwm ‘another party. . 

Where a person takes a piete of lend on lease 
from its owner for the purpose of stacking and sell- 
ing fuel near a burning ghat, he can acquire no 
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customary right to sell fuel at that place and is not 
entitled to transfer the plot @ land taken by him 
on leasa to a third person. Any such transfer would 
not be binding upon the owner. ABILASI a Braz 
Nararn, A. I R. 19-7 All. 566 86 


e 

—— —Decree for rent against some legal represene 

tatives of deceased tenant, whether rent decree. 
Semble—A decree for rent obtained against some 
only of the legal representatives of a deceased tenant 
of homestead land cannot be regarded as a rent decree 
within the meaning of ss. 143 ‘and 170 of fhe Bengal 
Tenancy-Act, C Brnuvr: Baussy Rare. OHINIBAS 
Maxuat, 49 O. L. J. 229; A. 1, R. 1927 Cal. 381 125 


i Holding over— Suit for ejectment—Limitas 
tion. See Limitation Aor, 1908, Scn. I, Arr. 139 
: 231 


Lega! practitioner, duty of—Compromise, draft 
of, preparation of—Insiructions. 

A legal practitioner should not draft and sign a 
petition of compromise in a case in which he was not 
previously engaged for any of the parties without 
consulting the lawyers who were engaged in the case 
and without a vakalatnama from the party concerned, 
Pat Gaum Lar v. Eupgror, 6 Pat. 217; 8 P. L. T. 410; 
A. L R. 1927 Pat. 199; 28 Cr. L. J. 529; 8 A. L Cr. R. 
117 337 


Legal Practitioners Act (XVIH of 1879), ts am. 
ended by Act BV of 1926, ss. 8, 36, Hxpl.(1I)—Tott 
—Evidence of general repute—Report of Sub-Coms 
mittee appoinied by Bar Association, how far 
evidence — Tout defined. 

A resolution passed by a Sub-Committee of only 
seven members constituted by a Bar Association 
consisting of 22 members cannot be said to be 
one bya majority of the members of the Bar Age 
sociation under the provisions of Explanation 1 
to s. 36 of the Legal Practitioners Act; and conses 
quently, tke report or resolution of such a Sub-Come 
enittee cannot be used as evidence of general repute, ° 

The mere fact that a person makes it fiis business 
*io act as general agent and to find legal practitionerge 
for those who want legal aid, without being bound 
as clerk or otherwise to añy one legal practitioner 
does not constitute such person a “tout” within the 
definition. To render him a ‘tout’ it-must be proved 
that he has taken remuneration from the jagal practi- 
etioner .whose employment he has secured, or that he 
has proposed to “the legal practitioner or to some 
person interested in the legal business that he should 
be given remuneration by the legal practitioner or 
sudh nibarestod parson Pat Ucam Prasan PANDEY v. 
EwPrRon, 28 Cr. b. 532; 8 P. L. T. 687; 8 A. I. Or R. 


207; A. LR’ 1927. Pat. 282, 6 Pat. 507 340 
Letters Patent (Cal), CM 18e See Dzxotn 
CRIMINAL LAW AMENDMENT Act, 1925 647 


Letters Patent (Lan.), cl. 10 —‘Judgment', meaning 
of —Order refusing to transfer case, whether judge 
ment Appeal. 

An,order bya Single Judge of the High Court 
refusing to transfer a case is not a jufgment within 
the meaning ofcl 1Q of the Letters latent of the 
Lahore High Court and is, therefore, not appealable, 
L PAHLAD Rar v. Suiv Rau, A. I. R. 1927 Lah. 540 

843 

Letters Patent (Mad.), ai. 16—Judgment— Order 
of Single Judge granting stay. See O. P. O., 1908, 
sl —* He" 89q 
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License—Right of iramsferee--Kutchà buildings 
kept in repair for 30 Years—Works of a permanent 
ckaracter—Right of licensor to revoke—Easementa 

-Act (V of 1882» ss. 59, GO Nel. (b). 

When the grantor of a license transfers the property 
the transferee has no highey rights than the trans- 
feror and cannot revoke a license which was irrevoc- 
able hy the transferor himself, e 

Where kutcha buildings were constructed for the 
purposes of a sthool and had been kept in regular 
repair for 30 years : 

. Held, that the buildings were works of & per- 
mancat character and the grantor of the licemse and 
his transferee were precluded by s. 60, cl. (b) of the 
Easements Act from revoking the license. C THAKUR 
PRasAD v. J. THomKrnson Missionary, 1 Luck, Cas. 44; 


A. I. R. 1927 Oudh 206 26 
a 

Limltation—New plea. See Practice 1 

Limitation Act (IX of 1908), s. 5—Appeal— 


Limitation —Extension. of time— Appellant misled 
by High Court judgment, whether good ground for 
extension. : 

'The fact that the appellant was misled by a judg- 
ment ofthe High Court in computing the period of 
limitation, is a sufficient ground for granting an 
extension of time, under s.5 ofthe Limitation Act 
for preferring an appeal. N Mcxonprao DEsHMNWKH v. 


RAGHOSIALI, A. L R 1927 Nag. 247 123 
— —— 5,5, See C. P. C.,1908,O. XLI, x, 1 255 
-————- $. 5—Refusal to exercise disoretion— 


Revision. See PROVINOIAL SMALL Caus# COURTS Act, 
1857, s. 17 228 


— 8, 9, Sch. 1, Art. 109 —Civil Procedure Code 
(Act V of 1908), s. 1L—Mesne profits, suit for— 
Limitation, commencement of—Suspension of 
limitation-—Res judicata. 

. In applying the principles of limitation Courts 
are not permitted to travele beyond the provisions 
embodied in the Limitation Act and apart from the 
provisions of that Act there is no principle which can 
legitimately be inyoked to add to or supplemédnt its 
provisions. . n 

Qnce a period of limitation has begun to run it 
cannot be suspended unless that suspension is itself 
provided for in the Limitatiom Act. 





Artjcle 109 of Sch. I to the Limitation Act gives the - 


starting point of limitation “for a suit to recover 
mesne profits gs the date when the profits are received 
and a Court cannot make the limitation in such a 
ease start instead from the date of the adjudication 
of the rights between the parties. The sight tore- 
cover mesne proéis accrues when the profits to which 
a person is entitled: are wrongly received by anothtr 
person and if time onze begins to runit cannot ba 
suspended by a subsequent decision’ of the Court 
which merely confitms the title of the parson entitled 
to racover mesne prwfits. ` 

action ll of the Code of Civil Procadure and the 
Limitation Act create distinct and independent bars 
io the maiotenanes ofa suit and it emay well be that 
only one bar oparates though the other may not. 

Quere.—Whether when a relief for pendente lite 
and future mesne profits is sp2gifically claimed in the 
plaint and is not grante‘l—intentionally or owing to 
an oversight—that relief cannot b3 deemed to have 
bien refused within the meaning of Explanation V to 
'g. lLoftha Civil Procedure ` Coda. A Rau DHARAN 
Sang v. Gosa,25 A. L, J, 429; A. L R. 1927 All. 416; 49 

. 565 g 96 
E ss, 9,14, Soh.4, Art, 117—Suit on foreign 
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judgment—Limitation, wmmencement of—Proceed- 

ings to set aside ex parte decree in foreign Court, 

time spent in, whether can be excluded—Juris- 
diction, sub mission to, wat amounts to-*-Nationality 

—Son of foreign subject, whether subject to juris 

diction of Courts of country of birth—Residence 

in such country, effect of. 

An applicatign to set aside ane® parte decree ig 
not, strictly speaking, an application fora re-hearing 
of the suit and the proceedings consequent on euch 
an application arenot a brangh of the suit which is 
terminated when the ex parte decree is passed. Th&e 
suit does not revive, if at all, until after the pro- 
aeomp onthe application are terminated success- 

y. 

Asuit on ae foreign judgment is gé@vérned by 
-Art.117 of Sch. I to the Limitation” Act and in 
accordance wth the provisions of s. 9 of the Act 
when limitation has once begun to run no subsequent 
disability or inability to sue, stops it from running. 

A foreign judgment may be final and conclusive 
thoughit is subject to appeal and though an appeal 
against it is actually pending in the foreign eountry 
where it was given. The pendency of an appegl in 
a foreign Court might afford ground for the equitable 
interposition of a British Court to prevent the pos; 
Bible abuse of its process and on proper terms to stay 
execution in the action, but it would not hea har to 
the action itself. Even a stay of execution does not 
affect the finality of a foreign judgment which newer- 
theless can be sued on. d 

‘The Courts contemplated by s. 14 of the Limitation 

Act are British Indian Courts and the provisicns of 
that section and of other similar sections in the 
Límitation Act'have no application to proceedings 
taken in foreign Courts. 
. Apart from the provisions of the Limitation Act 
iteelf there fs no principle which can legitimatel® 
be invoked to add to or supplement the provisions of 
the Act. 

An ex parte decree was obtained in a fofeign 
Court by the plaintiff. The defendant applied to set 
aside the ex parte flecree and during the course of 
very protracted proceedings, various orders were 
passed upon this application the eect of somo*of 
witich was to give an option to the defendant to have 
the suit re-heard on, complying with certain con- 
ditions, There were, however, reviews and counter- 
reviews of the orders passed duringethe proceedings 
ahd eventually, some years after the application to 
set aside the ex parte decree had been presented, the 
application was dismissed. The ez parle decree was 
notin facj upset or reversed as the result of these 
proceedings and there was no actual re-hearing of 
the suit npr was a fresh decree substifuted in place 
of*the ex parte decree The plaintif then instituted 

~a mnm a Paak ah upon the basis of the 
ex parte decree, long after @he expiry of 6 ye 
the date of such decree: ales M dae: 

Held, that limitaliorfin respect of the suit began 
to run from the date ofthe ex pare decree and that 
the course of limitation was neither arrested nor 
syspended by anything that took place im the pro- 
ceedings in which an attempt was made by, the 
defendant to have the ex parte decree set aside end 
that, therefore, the suit in the, British’ Court was 
bayred by time, * ` 6 

A th Spei of evidence as tO the principle of 
nationality obtaining ina foreign. country, it can- 
not be held that the mere fact that a certain person e 

Li 


d 


e. 


$ i . 
e 


e ; e 
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whois theson of a foreign subject, was born in 
that particular country and has ogcasionally resided 
there or takep up service gnder the Governtnent of 
` that country, renders him a subject of that country. 
he Courts of such Gountfy would, therefore, 
ordinarily have no jurisdictibh over such a person 
in an action in pysonam against,such petson. Nor 


would the facte that “such a personas executed. 


powers-of-attorney in favour of subjects of such 
tate amount to a submission to the jurisdiction of 
the Courts of that State in any particular suit in the 
*absence of evidence that aiy of the powers,of-attorney 
related to that particular suit. PME 
Anapplication by a foreign subject to ‘set aside 
dn ex parte decree passed against him in the Court 
of a Pen State and the filing of h appeal from 
the decision of sucha Court amount to a submission 
to the jurisdiction of the Courts of tha? eountry. 

A decree passed by a foreign Court ex parte 
against a defendant who wasa minor at the time 
of the institution of the suit atid who was not pro- 
perly represented in the suit bya guardian ad litem, 
must be held to®be opposed to the interests of 
natural justice and cannot form the basis of a judg- 

. tilertt in a British-Court. It is immaterial that the 
defendant attainéd majority during the pendency of 
the suit and before the ex parte decree was passed 
against hine unless it is shown that afterhe attained 
majority notife of the suit, which was pending 
agfinst pim, was given to him. L HARI SINGH v. 
MunauaaD Sar, 8 Lah. 54; A. I. R. 1927 Lah. 200 

523 


s.10,Sch. |, Art. 123 (corresponding to 
Limitation of Suits Ordinance, Vb of 1896, Straits 
Settiemenis,s. 10 and Sch, I, Art. 99)— Trust for 
specific purpose’, meaning of—Suit for distributive 
“shave of iniestate's property--Limitatien—Starting 
point. a 


A æstator provided that after payment of legacies 
his property was to be divided into a number o 
parts out of which a certain number were to be the 
means of his maintenance during his life-time and 
‘Kong Lin for yearly and other sacrifices’ after his 
death. This resitlue was to be left undistributed for 





16 years after his death, after which period it was to - 


begin ‘to be his sons’ and grandsons’ Kong Lin for 
yearly sacrifices,etc.’ A legal representative of one 
of the next of Kin sued in 1916 for a declaration 
that the gift of the residue for ‘Kong Lin’ should be 
declared void and distributed among the next of kin. 
The testator died in 1882: 

Held, (1) that s. 10 of the Limitation Ordinance did 
not apply and eave the suit from limitation inasmuch 
as the property was not vested in a tr&st for a 

pecific purpose in which the next, of kin shad any 
nterest ; ? 

(2) that a deglaratjon of fitestacy bya Court after 
the death of the testator did nog give a fresh starting 
point of limitation; e . . 

. (3) that the suit was governed by Art. 99 of Sch. I 
ofthe Limitation Ordinanoe and was barred in any 
view of tHe case. . , e 
robate gives no efficacy to the provisions of a 

Will but $nly praves its contents. ° 

A. ‘specific purposé within the meaning ofs. 10 of 
the Limitation Omdirfance must be a purpose thgt is 
actually and specifically defintd or which from the 

, Specified terms car» be certainly affirmed. PG Kuaw 
Sim Tex v. Ouyan Hoot Gnow Neon, 25 Bom. D. R 


INDIAN OASES, 
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121; 30 M. D. T. 160; 26 C. W, N. 495; A. I, R, 1929 
P.0.21249L A-37. P . . 832 


m $8, 14. ° ` 
See LIMITATION Act, 1908, ss. 9, 14, Scu. I, ART, M 
23 


See PUNJAB Oourts Act, 1918, 8. 41 628 


ne S, 19 —Aeltnowledgment—' Piod prescribed, 
meaning of ~Acknowledgment after expivy of period 
prescribed in schedule but before expiry of extended 

period validity of . ° 

The expression “period prescribed” in s. 19 of the 
Limitation Act means the`period prescribed by law, 
that is to say, the period prescribed: by the entire 
body of the Limitation Act and not merely the period 
prescribed in the Schedule? 

An acknowledgment of a debt made after the 
expiry of the period of limitation prescribed by 
Sch. lof the Limitation Act fora suit to recover the 
debt but made within the extended period of limita- 
tion given by a section of the Act and before the 
period for the institution ofa suit for recovery of the 
debt has expired, isa valid acknowledgment within 
the meaning of s. 19 of the Limitation Act and 
operates to give a fresh start of limitation. A ABDUI» 
Guan? v. Carranst Lan, 25 A. L.J. 589; A. I. R. 1997 
IL, 577 e i111 


———— 8.19 —Mortgage—Arbitration, reference to— 
Award—Acknowledgment of mortgage in referencé 
and award, validity of. 

A dispute arose among the members of a joint 
Hindu family as to their respective liabilities in 
respect of a mortgage affecting certain joint family 
property. The dispute was referred to arbitration 
and the arbitrators made an- award specifying- tha 
extent of ths liability of each member under the 
mortgage: $ ] 

Held; that the referenee to arbitration .together 
with the award amounted toan acknowledgment of 
the mortgage within the meaning of s. l9 of she 
Limitation Actso as to give aÍfreshetart to limita- 
tion for- a suit to enforce the mortgage. A PUL 
Siner v. Buosrad, 25 A. L. J. 526; A.I- It, 127 Ans a 

e 
8 


=——-—~ 3.19, Sch. |, Arts.64, 85,115, 120— 
Adjustment of account—Second adjustment includ- 
ing first adjustment—Second: adjustment not 
signed by defendant—Suit for amount due under 
latter adfusiment—Limitation—Implied promise to 

ay—New cause of action. * 

An amount found due to the plaintiff from the 
defendant on adjustment of accounts was carried 
over into áhé, accounts of their partnership and 
included ina second adjustment of accounts, which, 
however, wag not signed Vy thedefendant. fn a 
suit to recover the amount due under tho second 
adjustment, filed after the expiry of three years 
from tho date of the first adjustment but within 
three years from the date of the second adjust- 
ment: 

field, that the ‘claim, was not bawred so far as it 
related to the amount due under the first adjust- 
ment. inasmuch as the suit was one on an adjusted 
account which entitled the plaintiff to claim that 
amount by virtue of the second adjustment and a 
new cause of action aroge on the latter date. C 
SEFATULLAH BEPARI v. Sapuy Monta, 3] C: W. N, $617 


A. LR. 1927 @al. 495 ki 


* . 
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—  — s. 22. ‘See O.*P. C., 1908, O. XXII 


S. 25-ComeutaWon of — tine—' Monti, 
calculation of—Gregoriay calendav— Reference to 
Vernacular dates in document, effect of —Construc- 

- tion of document-—Mistake in description of 
property—-No dispute as to ilentity—[tectification, 
whether necessary. 

A mortgage-d&ed provided that the mortgagor 
would pay eompound interest at 1 per cènt. per 
mensem, the months to be counted according to the 
Marathi mitis (dates) and would re-pay wehin 12 
months a part of the amount and the balance within 
the following 12 months: 

Held,that there bzing no express stipulation that 
the re-payments would be made on a particular 
Marathi month or after so “many months calculated 
‘azcording to the, Marathi calendar, the word ‘months’ 
in the deed must be calculated so far as re-payment 
was concerned according to the Gregorian calendar 
undar the provisions of s.25 of the Limitation Act. 

Held, further, that the mére fact that the rate of 
interest was tobe at l per cent. per mensem for 
each Marathi month was not sufficient to hold that 
the re-payment wasto be made after 12 Marathi 
months. N MADHOBAO Narayan GHATATE ~v. Deup- 
oHaAND, 10 N. L. J. 117; A. I R. 1927 Nag. 259 e588 


444 


e 
——— Sch. |, Art. 10. See PUNJAB PnE-EuPTION 
Act, 1913, s. 30 “423 


———Arts.'10, 120— Suit f&r pre-emption 
— Purchaser in physical possession as tenant before 
becoming purchaser—Limitation of suit. 

Where a tenant who is in possession of property 
subsequently becomes the owner thereof under the 
terms of a foreclosure decree, he does not take 
physical possession of the property under the forc- 
closure decree and a suit efor pre-emption against 
him is consequently governed not by Art. 10 of Sch. 
I of the Limitation Act, but by Art.120. O Mara Din 
v. eMITHANA, 1 Luck. Cas. 38; A, I, R. 1927 Owtdh 212 

. 22 


——— Art, A7—Order of Magistrate under 
8. 1,5—Article whether applicable to suit by person 
mot entitled to possession on date of order. 

Article 47 of Sch. I of the Limitation Act would 
apply only to cases where at the time the order as to 
possession is "passed, under s. 145, Criminal Procedure 
Code, the plaintiff had an existing right to sue for 
possession. Mi SUBBALAKSHMI AMMAL v Marasran, 52 
M. L. J. 482; 33M. L. T. 226; 25 L. W. 5603: A. IR. 
1927 Mad. 586 360 


4 














A Art. 60-—Banker ahd. eustomer— 
Deposit, what 13s—Partnership—Account opened by 
pdrtner with fira in kame of minor child, nature of 
—Trust—BDurden of proof —Admission by depositor 

value of—Evidence Act (I of 1872), s. 32. 

There is no distinction between a deposit and a 
loan to à banker because they are both monies lent 
by the customer to the banker, but it is necessary 
forthe purpose ef considerige whether Art. 60° of 
Sch, I to the Limitation Act applies to a case or not 
to soe whether the relationship ‘of customer and 
banker arose between the parties. It will be suci- 
ent to bring the case within Art. 60, although the 
defendant is not by tradea banker, ifhe was with 
xeferanoe to the plaintftt in the position of a benkor, 


A partner in firm opened an account with the 
firm in the name of hisgminor daughter in which 
deposits of small sums were made on many occasicns 
during a long number of years and on one cccasicn a 
sum of money was withdr&wn by the depositor. At 
the end of each year interest on the amount of de- 
posit was drawn and the balance was carried forward 
to the next year. After the death of the partner bis 
daughter, in whose? name the acco@nt stood, sued to 
TANG the amopnt standing in her name from tht 

msi’, 

Held, (1) that the suit was governed by Art. 60 cf 
Sch. I to the Limitation Act and that limitation cem» 
menced to run from the date when the demand was 
made ; 


(2) that the monies paid into the acgoynt were 
meant for the benefit of the plaintiff and there was a 
resulting tru in favour of her father. 

*. 


Where a resulting trust is sought to be provcd 
acis and declarations made by the settlor long after 
the transaction are inadmissible in favour of the 
person seeking to establish such trust against the 
person in whose name the properéy stands. 


An admission by a person that certain monies de- 


‘posited by him in the name of another person 


belonged to him is inadmissible as against the latleT 
in favour of a person claiming through ghe person 
who made the deposit inasmuch as it ig an admission 
made by the depositor in his own favour. B Hirgsar 
GOPALDAS v. DHANJIBHAI Kavarana, 29 Bda. L. R. 
427; A. I. R. 1927 Bom 433 145 


Sch. |, Art. 60 —Deposit, meaning of—Suit 
to recover * deposit —Limitation —Banker and 
customer, relationship of. 

The word "deposit" in Art. 60 of Sch. I to the 


^ 


Limitation €ict covers all payments of the cussmess é 


mopeys made to the banker which make up the 
crédit balance in favour of the customer in the 
banker's hands, The period cf limitation for@ suit 
fo recover such moneys is three years from the dato 
yhen they are demanded. 

For the purpose of the application of Art. CO cf 
Sch I tothe Limitation Act it is npt necessary What 
the defendant should carry on only tha trade of a 
banker. It is sufficient if, with regard to the parti- 
cular transaction in"suit, he wasa banker as regards 
the plaintiff’ suing him. B Mortrgavrr v. NARANJI 
Dwarxanas, 20 Bom. L. R. 423; A. I. R. 1927 Bom. £62 





408 
—— Art. 64. See LIMITATION Act, 1108, 
8.10 e 617 





—e—-. —— Art, 85— Mutual, open and current 

*iceount, what 1s— Acquiescence. 

An acount whtge one party only borrows or lends 
is not a mutual account. 9An account which is settled 
is not an open account. An acctunt fhich is closed 
is nob a current nccoUht; On the other hand it is not 
absolutely necessary for an open, carrent and mutual 
account that the balance should actually shift from 
oge side to the other. Aljthat is necessary is that 
from the nature of the transactions it is capable of co 
shitting. - s 

Words or conduct may amougt fb acquiescence as 
to ghe correctne$s of an account and may even operate 
as $ seltlemeng. Where a party,” however, takes a 
general objection (o an account without definitely 


e 
: e. : 
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. 
specifying the items to which objeqtion is taken, he 
cannot be held tu acquiesce in t&e correctness of the 
account. B Premsr Virsi 9. Epwarp  Erras Sassoon, 
29 Bom. L. R. 375; A. I. R. 1927 Im. 225 225 


Sch. |, Art. 92—Ex-proprietary tenant— 
Suit for declaration that a deed of velinquishment 
was forgery—Prayer for declaration of ex-proprie- 
tary’ rights—Limitation of  quit—Jurisdiction of 
Civil Court—A$ra Tenancy Act (IIéof 1901), s. 167: 


The plaintif who was an ex-proprietary tenant 
sued for a declaration that she had ex-proprietary 
sights in respect of certain lands and that a registered 

* deed of relinquishment alleged to have been executed 
by her was a forgery. The deed of relinquishment 
was dated 19th January, 1918, and the suit was in- 
stituted,og the 20th of June, 1923: e : 

Held, d that so faras the relief concerning tho 
document was concerned, the suit keing in terms 
one fora declaration that a registered document was 
forged, came within Art. 92 of Sch. I of the Limitation 
Act and was barred; ` . . 

(2) that assuming that the reliof asking for a decla- 
ration that the document was forged was not to 
such an extent the principal relief in the case that 
the period of limitation provided for the relief would 
govern the whole suit, still the relief as to declaration 
eof ex-proprietary rights wasa matter which could be 
determined by the Revenue Courts alone by virtue of 
-s, 167 of the Agra Tenancy Act IL of 1901, 
and that in aly view of the caso the suit was barred. 
A*MuRaDAN v. RAGHUNANDAN PRASAD, L. R. 8 A.133 
Rev. 287 


= * Art; 109. See LIMITATION Aor, 1908, 
96 


8.9 à A 
ee Art. 113. See REGISTRATION Act, 
1908, s. 2 (7) 305 
————- Art. 116—Mortgage— Claim to re- 
e cover on personal  covenant—Linfitation. See 
REGISTRATION Act, 1903, ss. 23, 29 826 
— — — Art. 117. See LIMITATION Act, 1908, 
sé 9, 14, Sox. I, ART. 117 523 


— ——- Art. 118—Suiteby reversioner for 
declaration that alienations by widow and allegéd 
adopted son are not binding—Limitation. 




















Subsequent to the death ofa person disputes atose 
between his widows and an alleged adopted son with 
yaferance to transfer of patta before the Revenue 
‘Authorities and «the authorities refused to recognise 
the adopted son and directed him to establish his 
right in the Civil Court. No suit was brought by the 
adopted son and possession continued with the 
widows. One of the widows and the alleged adopted 
gon made cerain alienations and the reversioners 
sued more than six years after the date ofthe adop- 
tion but within two years of the transactions, fér a 

.'"üeclaratíon that they were invalid and no? binding 
on them. Thgre was no “prayer relating to the ad- 
option: š 

Held, that th 
PanavaN v. Maras, 52 M. L. 
R. 1927 Mad. 674; (1927) M. 
129 . . 


a suit was, hot barred. M eSumpa 
.711; 25 L. W. 802; A. I. 
W.N.090; 39 M.L. T. 
835 





ign Art, 120—Adverse entry in khewat 
—Declérajory euit—Limitation. See DECLARATORY 
SUIT YS . 172 
e Art 120, 





See LIMITATION Act, #808, 
Bon, I, Anta, 10, 120 b 22 
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—————- Sch. |, Art, 123. See LIMITATION ACT, 1908, 
s. 10 | 832 


————— Art. 127— Ssclision'—Menber. of 
joint family keptoutog family house—Ouster, evi- 
dence of. e KANG 


One of the members of a joint Hindu family who 
was in sole possession and enjoyment ofthe family 
house improved it and constructed*several buildings 
from his separate funds; the members of another 
branch never occupied the house at any time but 
were ljving elsewhere aud even on ,occasiony when 
they were in great need they were not taken into the 
house and did not attempt to enforce their co-par- 
cenary rights: ; 

Held, that there was sufficient evidence of ouster 
and exclusion. M VzNHBATA Rao v. Venkata Rao, A. T. 








R. 1927 Mad. $95; 38 M. L. T. 283... 300 
— Art, 127. See HINDU Law —JoInt 
FAMILY s 66 


————————— Art. 134, application of—Mort- 
gage—Decree for sale on prior mortgagz—Subse- 
quent mortgagee, position of —Redemyption. 

Article 134 of Sch. I to the Limitation Act is in- 
tended to protect the rights of persons who are 
transferees for valuable consideration of gbsolute 
interest in immoveable property from a mortgagee in 
possession, and has no application to euction-pur- 
chasers in egecution of a decree for sale obtained on 
the basis of a simple mortgage. 


After a prior mortgage is put in suit and n decree . 
for sale obtained on it, the mortgage security is ex- 
tinguished, and the subsequent mortgagee is entitled 
to redeem the prior incumbrance on payment of the 
amount due under the decree, and is not liable to 

y the amount to whigh the prior mortgagee would 
have been entitled if the first mortgage had not been 
putin suit. A IsuRI v. Het RAM, A. I. R. 1927 All 
619 è . 891 


. 

Art. 134—Mortgage-—Transfer by 
mortgagee—Bona fide transferee for valhe- 
Redemption, suit forz- Limitation. 

Where a mortgage is for a fixed periods suit for 
redemption cannot be brought within the period for 
which the mortgage is made and in that case an 
alienation ofthe equity of redempti§n by an un- 
authorized person acting asa de facto guardian of a 
minor mqrtghgor does not set the time to run 
against the minor, till the date ofthe expiry ofthe 
period fixed by the mortgage an@a suit brought 
within 12 years of that date to question the aliena- 
tion and for he redemption of the mortgaged pro-s 








‘perty is nof time-barred. . 


A suit for redemption ofa mortgage with Sosses- 
sion is essehtially a suit for possession. A decree in 
such suit directs delivery of possession of the mort- 
gaged propertye to the mortgagor on certain con- 
ditions. The relief that he seeks by such a suit is 
the relief to be put back in possession of the property 


. mortgaged. e . 


Therefore, a transferee for value from the mort- 
gagee who has taken, that whichis de facto a mort- 
gage, upon a representation made to him and in the 
full belief that it is not a mortgage butan absolute 
title, is entitled. to the benefit of Art. 131 of Sch. Ito 
the Limitation Act, though the suit in answer tg 

. 2 
* *. 
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which the bar of limitation is setup isa suit for 
redemption of the mortgage. A Lakuur Das v. BADLA 
bd . 135 


Sch. |, Art. 1%9—Evidence Act (I of 1872), 
6. 116--Landlord and tenant- -Estoppel-- Expiry 
of period of tenancy—Tenant holding over without 
payment of rent—Hjectment, suit for —Limitation. 
A tenant ‘is estopped from contesting the title of 

his landlord during the continuance of the tenancy 

but where thers isa particular term fixed by a rent- 
deed and eafter the expiry of that term the tenant 
continues to hold the leased premises without pay- 

ment of any rent, he does so in the capacity of a 

tenant by sufferance and his position is practically 

that of a trespasser. In sucha case time begins to 
run against the landl@rd from the date oa which 
the term fixed by the rent-deed expires and a suit 
for ojectment instituted more than 12 years after such 
date would ‘be barred under Art. 139 of Sch. I of the 
Limitation Act. Alarrqap ALI v. MUHAMMAD BAKHSH 








231 
—— ——- Arte. 142, 144. Sec ADVERSE 
POSSESSION 207 


Arts. 142, 14.4 — Adverse, possession 
e- Cossharers—Swit for possession by donee from 
co-sharer—Limitation. 

Limitation for a suit for possession of property by & 
donee from a eo-sharer who was in constructive pos- 
session through another co-sharer i$ 12 years from the 
date of the gift. L MEHRAN v. RAHIMI, 28 P. L. R. 181; 
A. LR, 1927 Lah. 4?6 426 
: — Arts. 142,14 4 —8Suit for possession 

—Burden of proof. 

If the suitis for possession by a plaintiff who says 
that while he was iu possession of the property he was 
dispossessed or has gone out of possession, then he 











must show possession within 12 years, because the e 


suit must be brought within 12 years of fhe date of 
the dispossession, and nobody can be dispossessql 
who is not*already in possession, nor can you retain 
possession unless you are in possession But ia 
every other case in which a plaintiff claims posses- 
sion of immoveable property, it must be a case 
ander Art. 144 of Sch. i to the Limitation Act” 
because it is a case not otherwise specifically pro- 
vided ami in sucha case limitation only begins to 
run where tha defendant's possession becomes ad- 
ver33 and tha onus lies on the defendant to plead 
anid prove that his possession becafne adverse and 
continued @dverss for mora than 12 years before the 
guit. A Raw SURAT SING v, BADRI NARAIN SINGH i 
A 814 


i Aft, 144, See GRANT 821% 


S Arts, 166,181--9ule in insolvency 
proseedings— Application to set aside sale—Limita- 
tion—Civil Procedure Codz (Act V of 1928), O. 
XXI, applicability of, to insolvency proseedings. 
Article 181 of the Limitation Act must be con- 
Sirusd as rafcrring to ejusdem gineris applications 
with thos» in preceding d rticl os, viz., those under the 
Civil Procadure Code. . 

Provisions of O XXI ofthe Civil Procedure Code 
ara applicable to insolvency proceedings, and the 











limitation applicable to a petitioa for setting aside ae, 


sale in-insolvency‘profeedings is thirty days as laid 


down in Q, XXI ef tho Civil Pyocedure Qode read 
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with Art. 168 ef the First Schedule to the Limitation 
Act. - N BALAJI v, Gowan Marr, A, I. R. 1937 Nag. 202 
e ; 543 


—— —— Sch. |, Arta 181, 182- Civil Procedure 
Code (Act V of 1008, O. XXXIV, rr. 5, 6— 
Mortgage-suit—lI'inal  decree-- Application — for 
enforcement of decree, whether application for 
execution—lItimitation—A ppWcalion after three 
years from final decree b& within threaycars 
from decréein appeal from preliminary decree, 
whether barred— Where there. has been an appeal’, 
interpretation of. ? . 

. 

Applications for enforcing final decrees for sale in 
mortgage-suits are applications for execution aud aro 
governed by Art 182 and not by Art. 161 of Sch. I 
of the Indfan Limitation Act. aes 

An application for execution ofa final decree in a 
mortgage-suit, which is presented after the expiry cf 
three years from the date of the final decree but 
within three years of the date of the decree passed 
on appeal from the preliminary decree is not barred 
by limitation. 

The intention of the Legislature in using the 
words "when there has been an appeal" ia Art. ] 
of Sch. I-to the Limitation Act was that if an appeal 
in any way imperils the decree sought to be executed 
then the date of the final disposal o£ the appeal should 
be the date from which the period ofdimitation cught 
to be computed. The appeal nefd not necessarily 
be from the decree sought to be egecutel. Pat 
Soar SiNGM v. DEONANDAN Pmasap SINGH, 8 P.L T. 








$79; A. I. R. 1927 Pat. 215 811 
— Art. 182. 

See Bundar Tenancy Act, 1885, es. 69, 70 10G 

See EXECUTION OF DECREE 327 

See LIMITATION Acr, 1908, Scu I, Ànza. 181, 182 81] 


Lis pendens—Involuntary sales, 


s 
See Munamaar 8s 
Law 
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Madras Board of Revenuo Standing ordera 
No. 18. Seg ‘TREE patta 656 


Madras City Municipal Aot (IV of 1919, sa 
233, 357, 392.-Mainteiniug shed “with 
inflammable, materials without liccise— 0 Fence 
whether comas under s 238—Essence of of ence 
Limitation for prosecution. 7 


The essence of an olience unter ss. 233 and $57. of 
the Madras City Municipal Act, LV of 1919, is the nep 
of constructing or re-cunstruct.ug with inllanurable 
materials without the license of tie Government ana 
not fherely that of maintaining an already coustruct« 
ed hpilding in existence, . 

By virtue of s. 392 of the Acta conviction for n 
Municipal @ffence under ss. 233 and 357 on pro- 
secution initiited moge than 12 months after the uate 
of the offence cannot be systaingd. Min re M A. 
re 25 L. Wa613; 52 M. Led 620; A.I. R, 1027 
Jad. 501; 38 M. L.9T. 330; 23 Or. L.J. 522; 8 A. I Gr, 
R. 174; 50 M. 760 . 218 


Madras District Municipalities Act (V 071920, 
s. 54 (a)—Criminal Procedure Cote (let V oy 
01598), s. 197 -- Complaint against Manic C&air« 
man of, having threatened «a «voter to vote in 
particular manner—Sangtion, whether necesgury--- 
Public gervant-«Abuse of official position— Act dung 
mot in oficia} dutydancpon=Lringiples, 


960 


Madras District Municipalities Act -1920— 
coneld. 
e e 

The privilege of immunityeof a public servant 
from prosecution without sanction unger s. 197, Cri- 
minal Procedure Code, only extends to acts which 
can beshown to bein discharge of official duty, or 
fairly purporting to be in such discharge. 

An offence arising out of abuse of official position 
by an act hot purporting to be official does hot 
necegsitate sanctionetnder s. 197 of the Gbde of Ori- 
minal Procedure. . 

Ths expression “offence alleged to have been 
committed while acting,in the discharge of his 
offeifl duty” under s. 197 does not mean "any 
offence committed by him while he is in pffice". 
Acting refe:s to the specific action which comprises 
the offence. 


A complafhi* against the Chairman of & Municipal. 


Council of having threatened a voter with injury to 
his property with intent to induce suclf evoter to 
vote for any candidate or to abstain from voling, 
under s 54 (a), Madras District Municipalities Act, 
is not one in respect of which sanction is necessary 
under s. 197, Oriminal Procedure Code, inasmuch 
as the act complaine¢é of is not committed in the 
"discharge of his official duty although the incident of 
his official position might have given him the oppor- 
tunigy to do it. M Kawrserry RAJA Rao v. RAMASWAMY, 
95 L. W. 608; 52 M, L. J. 617; (1927) M. W. NN. 423; 38 
M. L. T. 338; A I. R. 1927 Mad. 566; 28 Cx. L. J. 539; 
8 A. L Or, R. 170; 60 M. 754 347 


. 

Madras Estates Land Act (I of 1908), ss, 73, 
205—Appraisement proceedings.- Tenant's denial 
of landlord's right to collect waram-— Collector, 
aphether loses jurisdiction to inquige— levision 

* before District Collector under s. 205—Grounds of 
interference. 

. The pogvers of the Collector under s. 204 Madras 

Sistates Land Act, are limited and he cannot go into 

the weight of the evidence or decide the matter ase 

if it wag an appeal on the factsto him. Section 205 

gives him power to act only ifthe Revenue Officer 

appears to have exercised a jurisdiejion not vested 

jn him by law or to have failed to exercise a 

jurisdiction so vested or while acting in the exer- 

cise of his jurisdiction to have contravened some 


$ wile Se: . 
express provisions of law affecting the decision on 


the merits or where such a contravention has produced 
serious miscarriage of justice. . 
A mere denial by the tenants of the landlord's 
right to collect the melvaram does not oust the 
jurisdietion of the Deputy Collector under ss. 73, 74 
- and 75 to make enquiry. But before a Deputy 
Collector can act under s. 73, it must be shown that 
the petitioner was, entitled to apply for appraise- 
ment and ifon the facts proved before him Sucha 


1 fI . 
right is not proved, the obvious coursg on revision 


before the “Collector is to set asides the orddt as 
being one passedgby the Deputy Collector without 
jurisdiction. M Wonarkpra OugrgAR v. PODISAL, 25 
T. W. 782; A. I. R. 1927 Mad. 66% 93 M. L. J.110; $9 


M, L. T. 132 ve 664 


Madras Forest Act (V 0f 1882), s. 6G—Lessee of 

* pight tg collect forest produce—Default in payment 
of inftalmeets— Sale as on arrears of land revenue, 
legality of. * ° ' 


INDIAN CASES, 


period does not affect the question. 


(1997 


Madras Foresé Act—concld. * 


lease, asale by the Government of the defaulter’s 
property, as if for arrears of land revenue under s. 66 
of the Madras Forest Act, is fot illezal.e M NATHAR 
ROWTHER v. SECRETARY or STAT ror INDIA, A. I. R. 1027 
Mad. 816 . 712. 


Madras Local Boards* Act (XIV of 1920), ss. 
166, 207-— License to ply motor vehicles—Cunductor 
plying on forbidden road—Licensee, whether guilty 
of offence—Master and servant—Criminal liability 
of master for acts of servants. 

Persons Who obtain licenses to ply motbr vehicits . 
under the Local Boards Act are in law responsible 
for breaches of the conditions of the license com- 
mitted by their servants. The principle is that the 
act ofthe servant of a licensee isthe’ act of his 
master and that itis the licensee who does every- 
thing that is done under cover of the license. It is. 
he who undertakes to conform to the terms of it and 
to be responsible that no breach of it takes place. 

Where a person obtained a license to ply motor 
buses in particular roads under s. 1068 of the Madras 
Local Boards Act but a conductor employed by him 
plied his car for hire on a forbidden road: 

Held, that the licensee was guilty of an offence 
under s. 166 (l) and s.207 of the Act inasmuch as 
he must Be held in law to have plied the car himself 
and the fact that the conductor plied the car on the 
forbidden road through ignorance and that the 
licensee. himself was not awareof the act made no 
difference. M Srearama MUDALIAR v. MUTHUNAIENGAR, 
52 M. L J.561; 38 M. L. T. 320; A. I. R. 1927 Mad. 612; 
28 Cr. L. J. 566; 26 L. W. 135 8A. IL. Cr. R.215 502 


— —— 88. 193, 207, Sch. VII (C)— Forwarding 
agent for consigning fish—Keeping fish in rented 
shed before consignment, whether amounts to "storing" 
or “dealing with"— Licenae, whether necessary. 

A forwarding agent who collects packages of fish 
and before consigning them elsewhere keeps them 
for aday,or twoin a rented shed must be held to 
&store or deal with" fish within the meaning of * 
Sch. VII (c) of the Madras Local Boards * Act and is 


bound to take out a license therefor under s. 193 of» : 


the Act and default to do 
under s. 207. 

When goods are kept in ashed or godown withea 
vieweto their subsequent consignment, itis the best 
illustration of storage proper. The shortness of the 
In a business 
like the above ore package may only be stored a 
couple of nights, but itis succeeded by other pack- 
ages, and the storing is practically corminuous. M 
PUBLIO Prosecutor v. K. Sarpatr Kurr, 62 M. L.J. 
559; 25 L. W. 655: (1927) M. W. N. 389; 88 M. L. T. 
311; A. I. R. 1927 Mad. 624; 28 Or., I. J. 515; 50 M. 
752; 8 A.I. Cr. R. 250 e. ` £i 


so amounts toan offence 


e š 
Magna Charta. See BENGAL CRIMINAL LAW AMEND- 
MENT AOT, 1925 a 647 


Majority Act (IX òf 1875), $ 3—Application by 
guardian ad litem for discharge stating minor has 


e attained majority—No #otice to minor—Order for 


service of summons as major —M inor, whether hound, 
In order to bind a minor by an order of the Court 
calling upon him to defend his case as a major, it 


A . 
Where a lessec of the sight to collec? some forest, must be shown that the minor was a party to the 
produce in a Government forest comnyts default” order, or that the order was epnseed with notice id 


in the payment of one gf the instelmentedue on the him, Where an application is put on behalf of thg 
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guardian ad litem praying to be discharged on the 
ground that „the minowhas attained majority and 
the Court accedes to the request of the guardian 
ad litem without serving*gny notice upon the minor, 
and directs summons to be served on the latter in 
person as a major, the miner is not bound by the 
order discharging the guardian ad litem and declar- 
ing him a major, and is entitled toshow ina sub- 
sequent ,suit that he was a minor at the date of the 
order. Pat Gancananp SINGH v. RAMESHWAR SINGH 
Bguavor, 6,Pat. 388; A. T. R. 1927 Pat. 271, 449 

arkets— License fees. See Orry or RANGOON MUNICI- 

PAL Act, 1922, ss. 178, 230 878 
Master and Servant— Criminal act of servant— 

Master'sliability. See Mapras Locau Boarps AOT, 

1920, ss. 166, 207 . 502 
Maxims—Omnia Presumuntur rite esse acta. See 

PUNJAB Pnz-EMPTION Act, 1913, s. 30 12 
—Quicquid plantatur solo, solo cedit. See BENGAL 
Lanp REvENvE Saves Act, 1859, s. 3 198 


Merchant Shipping Act, 1894 (57 & 58 Vic. 
Ch. 60), 8.686, See Cr, P. O., 1898, 8.176 351 

Mesne profits —Limitation. See LIMITATION Act, 
1908, s. 9 9 


Minor—Misrepresentation—Compromise by infants— 
Haud as to age—Rule of equity—fFraudulent 
misrepresentation, what constitutes— Filing vakalat- 
namas effect of —Estoppel, subject to Contract Act. 

In equity the view has always baen taken that if 
an infant be old enough to commit a fraud by indue- 
ing others to think that he is of age, he cannot take 
advantage. of it, and, ifthe Court cannot restore the 
parties to their original footing, the infant will be 
bound as if he were an adult. 

But this rule is not applicable where the infant 
has not received any advantage and the effect of 
avoiding the transaction will only be to restore the par- 
ties to their original position. 

It is well-established that allowing another person 
to deal with him as ifhe were an adult or doing, 
acts which 6nly an adult can properly do is not 
sufficient to constitute fraudulent misrepresentation e 
on the part ofa minor.. The representation must in 
order to create liability bé'an express representation 
and will not be constituted by mere inferences 
suggested by or drawn from the infant's conduct. e 

There may beafalse representation which is not 





fraudulent, for untruth does not of itself import a . 


dishonest mind. In order to establish fraud it must 
be proved that there was an absence df the honest 
belief in theetruth of the representation which, had 
been made. 

The rule of estoppel is a rule of evidence and it 
must be taken subject to the Indian Contract Act. 

The mere fact that,a minor who receives a sum- 
mons ina suit Éxecutes a vakalatnama and files a 
written statement, without making an express re- 
presentation that he is of age, does not amount toa 
fraudulent representation that Me is of age. Pat 
GasGANAND' SINGH v. RAMESHWAR SINGH BAHADUR, 6 
Pat. 388; A, I. R. 1927 Pat. 271 ' 449 


. 

Consent decree by guardian—Avoidance of 
decree— Principles— Guardian ‘ad litem, duties of. 
There is no inflexible rule of law tothe effect that 

& minor is entitled to obtain the avoidance of pro- 

ceedings undertaken gn hjs behalf if he satisfies the 

Ccurt that his guardian consented toa deoree against 

him without applying his mind te the question 

+s ^ E ry 


By 
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. t y 
whether the teins of gettlement were for his benefit 
ornot. It is only a rule of prudence and nota rule 
of law. s 

It is the duty of a guardian forthe suit to be at 
least as vigilant in guarding the interest of the 
minor as he would be expected to be if his own 
interests were involved ; and the Court will ordinarily 
relieve thesmin&r from the effeo& of a consent decree 
and give him an. opportunity to defend the suit # it 
isestablished'that the guardian did no more than 
put his signature to a petition of compromise without 
considering for himself the‘question of benefit ta the 
minor, Pat GANGANAND SINGH v. RAMESHWAR SINGH 
BAHADUR, 6 Pat, 388; A. I. R. 1927 Pat. 271 449 


Mortgage—Construction of deed—Stipylation for 
payment By instalments—Penal clause s recovery 
of enhanged and compound interest in default of 
paymeft of instalment—Waiver—Suit to enforce 
penal clause. 

In a mortgage-deed which provided for re-payment 
of the mortgage amount in instalments there was a 
penal clause binding the mortgagor to pay enhanced 
compound interest on the full amount on default of 
payment of an instalment, whenever mertgageo 
required. After all the instalments had fallen due 
the mortgagee demanded payment of intereste at 
enhanced and compound rates on tke instalments in 
respect of which default had been committed. Ina 
suit by the mortgagee to recover the amount, with 
enhanced and compound interest: . 

Held, that since the notice was sent after the ins 
stalments had become due, there was no case of 
exercise of option to enforce the penal clauses, and 
that the plaintiff was not entitled to compound or 
enhanced interest. s 

There can be no variance of the terms of any re- 
gistered dpcument by oral arrangement M Mynixxa e 


.B. VENKATACHALAM IYER v. DORAISWAMI CHETIY 41° 
es 


Mortgage by manager 

—Mortgage unenforceable against property—Suit on 

personal covenant, maintainability of—Limitation— 

Interest post diem, rate of. 

Where a mortgage-deed provides that the principal 
amount will be re-paid with interest on a certain 
‘date, and that on default the mortgagee will be at 
liberty to obtain possession of the hypothecated pro- 
perty by foreclosure, there isa personal covenaht to 
pay on the part of the mortgagory and in the event 
of the mortgage being unenforceable against the 
properties the mortgagee can sue upon the covenant 
for damages for breach of a contract in writing res 
gistered within six years from the date of the default, 
. But in such a case the Court is not bound to award 

teresfat the contract rate after the date fixed for 





of joint Hindu, family 


payment. O RUDR PRASAD v. NASIRUDDIN Kuay, A I. 
R. 1927 Oudh 255 a ° 680 
Mortgagee in posęæssiore—Liability for 





qyofite— Duty to keep accounts- Failure to produce 
accounts—Presumptton— Mortgage for term—Con- 
dition restricting redemption by raising money by 
alienation—Clog on redemption—Stipulation for 
redemption by  mortgdgor within period, whether 
personal covenant. TM . 29 
A mortgagee in possession is under “a statutory 
liability to keep clear, full &nd accurate accounts. 
These accounts-to be full “must be detailed fnd 
supported by*vouchers, i : 
lf a mortgagee in possession, who is liable tg 
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Keep and give accounts, d@es not render accounts of 
las not kept them, the Coure will make every 
presumption against him, It-is fair-to draw infer- 
ences against him because he is the perty who alcne 
can know the actual facts. . 

A mortgage fora term of years contained a pro- 
vision that the ynortgagor could redeem within the 
period by paying money out of her 9$wn pocket but 
not by money raised by transfer of the property. 
The mortgagor made gift of the property to an- 
other and the donee smed for redemption within the 
Term fixed : 

Held, (1) that the condition restraining alienation 
‘was a clog on the equity uf redemption; 

<2) that the option to redeem within the period 
was nota nere personal concession “but available to 
the transferee. . 

The accounts to be kept by the mertgagee are 
independent of those which may be kept by any one 
else as, for example, the Patwari, and cannct be 
dispensed with on the ground that the latter was 
* keeping them. 

> "The mortgageess liable to the mortgagor for any 
sumgaealised by him out of the mortgaged property. 

The fact that his realizations. were unauthorized or 

ewrongful does not qualify his liability in this matter. 

O KUDAI Latev, AISHA JEHAN Beaum, 40, W. N. 411; 

A. I. R. 1827 Oudh 199. 263 

. 


————— Possessory mortgage—Further — loan— 
Stipufation for re-payment on redemption—Redemp- 
tion-—Mortgagor's duty to pdy amount of further 
loan.also, 

A mortgagor took a further loan from the mort- 
ages in possession and executed "to him a bond 
which provided as follows :—'When on any Jeth Sudi 
Puranmashi 1 pay the amount of this bond, then 
S ear'redeem the land mortgaged and ake the land 
&nd the document back' : . 

. Held, that the effect of the clause was to create g 

furfher mortgage of the kind known as mashrut-yl- 

rahn, and the mortgagor was entitled to redeem the 
properties mortgaged only on payment of the amount 
due under the bond along with that due under the 
original mortgage. A HARDAYAL LaL v. Ganea Koerr, 
L. R.8 A 161 Rev. .202 


Preliminary — decree -Amount fixed by 
preliminary decree, whether can be altered in final 
decree—Death of one of several mortgagors before 
preliminary decree, effect of. P 
At the time ofthe preparation of the final decree 

the amount fixedin the preliminary degree cannot 
be altered except for some reason or some event 
which may have happened subsequent éo the: pre- 
liminary decree. . < S ° 

e The.amount fixed bya prelimjtary deceee cannot, 
therefore, be reduced ia the final decree on the 
ground that®.one ef the mortgagors had died before 
the passing ofthe prelimirfary decree and éhe suit 
had consequently abated $o far as his share in the 





properti, was concerned. A Mitau Larv. Dros, 25 - 
A 


.J4591; A. LR. 1927 Al dou 


— Redempiion— Condition postponing 
demption for long term, whether enforceabte, 
Ordinarfly, and in the absence of a special con- 

e dition entitlingghemortgagor to redeem durigtg the 
term for which a mortgage is created, tho right of 
redemption cate only arise on the expiration of the 

* mpeoifed period, But, where itis shown on tha 


e 1 
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Mortgage -concld. A 
merits that the effect of the condition postponing re- 
demption fora specified tern? of years is to make 
the mortgage practically irredeemable, a Court is- 
justified in setting if aside. O Daroanr LALL v. 
Rarig-un-Nisa, 1 Luck. Cas. 1; A.J. R. 1927 Oudh 287 


62 


Sale of mortgagor's interes? in executicn— 
Purchaser, whether necessary pariy «i0 suit on 
mortgage—Decreeon mortgage without impleading 
purckaser —Sale— Purchase by. mortgagee-eF resh 
suit on morigage time-burred—Mortgagee's rights as 
against prior purchaser--Suit for recovery of 
possession, whether maintainable. ° 
A purchaser in execution of a simple money decree 

ofa part of the interest of a mortgagor is a repre- 
sentative of the mortgagor and as sucha necessary 
party to a suit by the mortgagee to enforce his 
mortgage, and if the mortgagee fails to implead him 
in his suit and the period of limitation expires it is 
no longeropen to the mortgagee to recover possession 
of the property from the purchaser. A BANWARI | an 
v. Nann Ram, A, I, R.1927 All. 611 645 


Suit for redemption—Parties— Person 
claiming title adverse to mortgagor and morigagee, 
ufether proper party. 

In asuit for redemption of a specific moMgage a 
person claiming a hostile title both to the mortgagor 
and the mortgagee cannot be added as a party. O 
BisNATH Miser v. RAM KALI 485 
——— suit—Receiver, appointment of, See C. P. 

C., 1908, O. XL, R. 1 353 


- Term of 200 years—Clog—Right to redeem: 
before expiry of period stipulated. ; 

A stipulation ina deed of mortgage thatit +hall 
not be redeemed before the expiry of 200 years has 
the effect of practically killing the right to redeem 
and cannot be upheld in equity so as to fetter the 
right to redeem. O Farru Monamuap KHAN v. HAM 
Daya Sinau, 4 O. W. N. £02; A. LR. 1927 Oudh 2204 

ki 160 
Zurpeshgi—Rent—Mortgagor’s right te set 
off rent aguinst zurpeshgi money. 

In a suit for redemption of a zurpeshgi mortgage 
the mortgagor is entitled to set off the rent payable to 
.him as against the zurpeshgi money. Pat Umatus 
Soara v. MAHENDRA Narain SINMA, 8 PAL. T. 601; A. I, 
R. 1927 Pat. 285 421 


Muhamignadan Law—Allenatlon—Sale by mother 

of minor son's property, legality of. i 
+ Under Muhammaden Law a salé bya mother of 
her minor son's property is void ab initio. L POKHAR 
Das v MBLA RAM 755 
————— Gift— Delivery of possession, necessity of — 

Musha, gift of—Gift Uy co-aharer when fatid — 

Void giff, necessity for revoking ] 

Under Muhammadan Lawa giftto be valid shculd 

be immediately, followed by delivery of possession 
‘Therefore, a gift of musha or undivided share can- 
not form the subject-matter of a valid gift. 
* A gift of an sundiyiced Share by ore co-sharer to 
another is valid only where there are two co-sharerg 
Where there are more than two co-sharers such a gift 
cannot be valid. 

A void gift does not require any revocation on the 
ps of the donor to cease to be enforceable. L AHMAD 

UsBAIN v. QaMAR-UL-Z/MAN, 9 Lah. li J. 290; A.I 
R. 1927 Lah. 413 . 829 

i 


Vol. 102] 
Muhammadan*Law—contd, " 


in possession—Donee® guthorised to get possession— 

Varidity of gift—Gift of auction-purchaser's right 

before confirmation of Yule, effect of—Lis pendens 

—Involuntary sale, wether within the rule— 

Transfer of Property Act«IV of 1882), s. 52. 

A gift made by a person having undisputed title 
js not invalid under Muhamnfadan Law even though 
the donor was „not actually in possession of the pro- 
perty if the donee is authorised to take possession and 
does take possession of the property subsequently. 

Anything over which dominion or the right of 
proferty may be exercised, or anything whieh can be 
reduced into possession or which exists either as a 
specific entity orasan enforceable right, or anything, 
in fact, which comes within the meaning of the 
word ‘mal’, may form the subject of gift. 

The protection under thb rule of lis pendens lasts 
until the execution has been carried out. 

The doctrine of lis pendens applies to involuntary 
as well as to voluntary transfers. O ABID HUSSAIN v. 
Munwo Bis, 1 Luck. Cas. 50; A. I. E, 1927 Oudh 261 

72 


Guardianship. See GUARDIANS AND Warps 
Ast, 1890, s. 25 103 


Marrlage—Non-specification of dower— 

Award of Sharai dower. ; . 
Where there is no satisfactory evidence to show 
that any,dower was specified at the time of marriage 
the Courts will be justified in awarding Sharai dower 
only, O Jappo Begam v. SHARE Jenin BEGAM, 4 O, 
W. N. 450: A. I. R. 1927 Oudh 194 838 
Lo. Wakf—Creation of wakf before sale in 
favour of wakif—Wakf, whether lawful—Construc- 
tion of mosque, equipping. it and providing for 
needs of worshippers—Wakif himself managing 
property and spending income for maintenance of 
his family and religious, and charitable purposes— 
Wakif devoting entire income in his own suppart— 
Wakf, whether valid—Mussalman Wakf Validating 

e Act (VI of 1918). a 
Under the Hañati Law ofwakf the subject-matter 
of the dedication must be the lawful property of the 
wakif at the time the wakf is made. Lawful property 
however, means property of which the wakif isin 
lawful possession and where the wakif has taken 








possession of the property and paid the price under. 


a valid contract to purchase, the wakf is not unlawful 
on the grotfad that the actual sale in favour of the 
wakif iseffected only subsequently. Under the Muham- 
madan Law when a man has maie a contract for 
sale the matter remains in suspense Ùùntil the sale 
is effected anf if the sale is subseyuently effected the 
wakf is lawful even though it is made after a con- 
tract of sale, aud before the sile has been effected. 

Where at the time of making a wakf, the wakif 
takes upon himsglf the responsibility of constructing 
a mosque of some value, of equippimg that mosque 
in a suitable manner, aad of providing for the needs 
of the worshippers in the mosque, and retains the 
property in his own managemeft and spends the 
income for the maintenance of himself, his wife and 
children and qn religious and gharitable purposes, 
and himself remaias its nftawalli, mutasarrif and 
administratur, making provision, after his death, for 
. tha appointment of a mutawalli, and for certain 
ralations to obtain benefit from the income of the 
proparty if taey survived him, the endowment does 
not ofsnd against the principles of the Hanafi Law 
Po with tho, provisions of tha Mussalman Waki 
. 


GENERAL INDEX, à 


i || 

. 
963 
Muhammadan Law—coneld, 


* 
Validating Act.e ge ultimate benefit of sucha wakf 
is clearly reserved for Be poor and for religious and 
charitable purposes recognised by the Hanafi Law and 
the wakf is valid.” 

Under the Mussalman 4Vakf Validating Act (VI of 
1913) itis open toa wakif to create a wakf of pro- 
perty, which would be perfectly valid, even although 
the income during his own lifetime was devoted 
entirely in gis dwn support, aed so long as he 
remained alive, such a wakf would*be perfectly valid 
if he did not spend anything upon religious and 
charitable purposes. 

Where a man has set aart property with the 
directions that the expenditure upon religious anf 
charitable objects shall be made from a portion of 
the income of that property and where it is admitted 
that he has expended sums upon religious and charit- 
able objects, the only possible conclusion would bs 
that he utjled a portion of the income at any rate 


for such objects. 

Obiter.—There is no authority in support of 
the view that, when a third party endeavours to 
attach and bring to sale certain property which has 
passed by a valid conveyance to a judgment-debtor, 
a person who has obtained titlÉto that property as 
a transferee of the judgment-debtor before *he ob- 
tained the necessary conveyance can support that 
title ona plea that the judgment-debtors title lead 
become good as against the original transferor 
through part performance. It would cerfainly appear 
anomalous that, where the orginal transferor is not 
permitted to assert a title against thee judgment 
debtor based upon an omission to execute the neces- 
sary conveyance, a third party should be permitted to 
do so. O BISMILLA Bream v. MAHARAJA OF MARMUDABAD, 
4 O. W. N. 366; A. I. R, 1927 Oudh 162 77 


Will—Powers of testator. 
ADMINISRATION Act, 1881, s. 4 


Mussalman Wakf Validating Act 
See MUHAMMADAN Law 


e 

* Mutation proceedings—Agreement settling diss 
putes and praying for entry according to agreement 
whether ‘creates or declares’ title, and compulsorily 
registrable—Registration Act (XVI of 1908), s. 17. 

* There were disputes between the plaintifiS and 

defendants with regard to the property of a deceased 

person. Mutation® proceedings commenced and they 

were settled by the parties under an agreement 

* which, after setting forth thatthe parties had con- 
sented to the effect that certain areas should remain 
in the possession of the several applicants respectively, 
that they will be liable for their own shares of rent 
and that they shall have no concern with each other's 
sharesaprayed that an entry be made in the revenue 
*e^ords in accordance therewith : 

Hel, that the document reciting the, agreement 
was not one creating oredeclaring a title but was ‘one 
prepared merely with a view to éndicating to the 
Reyenue Courts the manner in which the parties 
had agreed that theix® names should be entered, and 
was not, therefore, compulsorily *%gistrable. 

Per Boys, J.—The decision of the question whether 
a document presented fo a mutation Court, asking 
for the names of the applicants to be sheng in & 
particular way and at the same time sefting forth in 
gne form or Mother that thé parties have come to 
ah agreement between therfisebves, is compulserily 
registraple, “should “not be founded on a particular 


See PRoBATE AND 
s 129 





(VI of 1913).° 
77 
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phrase here and there but on a broad view of the 
circumstances under which the particular document 
was written. A Guar Rar v. Moxa Lar Ray, A. I. 
R. 1927 All. 616 M 602 


Mutual, oben and current account. See Liurra- 
tron Act, 1908, Scr. T, Art. 65 225 
Nattukottal Chettles—System of Agency. Sce 
© CONTRACT Act, 1872, ss. 195, 194, 198 561 
. Negotiable lastruments Act QOSVI of 1881), s. 
: 118—Promicsory rote—Burden of proof of considera- 
tion. . 
In asuit for the xecovery of a debt on the basis 
e ‘of a pro-note. where the plaintiff is shifting .his 
ground as to the manner in which the consideration 
passed, the burden,of proving consideration is cn 
the plaintiff even though. the execution ofthe pro- 
note is &dfnitted by the defendant. L®Sunpar SINGE ”, 
Kavsar Ram, 28 P. L. R. 285; 9 I ah. È. J. 254 42 
'Oudh Laws Act (XVIII of 1876), Chap. II— Object 
of Act—Right of pre-emption.not created by Act— 
Presumption as to existence of custom of pre- 
emption—-E«xistence of village community, necessity 


of. 
he Oudh Lass Act of 1876, Ohap, II, did no 
mom than declare what its framers believed to be 
the custom prevailing in certain village communities 
ein Oudh. It did notin any sense purport to create 
a right of pre-emption. - 
A righe of pre-emption under the Act can only 
exist where there is a village community. 
-eA captain tract of unassessed waste lend in Oudh 
. was acquired. by an Englishman in 1872. After his 
death the estate passed to his heirs and assigns re- 
siding in England, who divided it into & number 
-of blocks and sold these plots to vagious persons: 
Held, that neitherthe heirs and assigns nor the 
. various purchasers constituted a village community, 
within the meaning of the Act and that consequently 
“there was no .possibility of presuming a custom of 
pre-emption among them. O Pratap NARAIN BINGH 
` v, MUHAMMAD Meutaz ALI KHAN, 1 Luck. Cas. 10: A. 
I. R. 1427 Oudh ?2?7 -` . 3Q7 
“Pargana of. Kaswar Raja Act (U, P. Act VI of 


1915), 38.4 (4), 6. See Acra Tenanoy Acr, 1741, 
B. 9 65 


~ Partles—Suitefor partition. See WILL 409 
" pártnershlp-—lllegal partnership —- Contribution 
" — bétween partners. See CONTRIBUTION 835 
pr SUit “for dissolution— Preliminary decree—— 
Abatement of suit—Fresh suit for dissolution, whe- 
. ' ther maintainable—Reviral of partnership by 
consent of parties, effect of— Accounts of old partner- 
ship, whether can be gone into. 
; _ A partnership which has once been Gissolved by 
the passing dfà preliminary decree in g suit for its 
dissolution, does not continue to exist becauses tLe 
V. Buit for dissolution has subsequently failedgn account 
‘of abatement. lut the abatement of the suit under 
` Buch circum@tances is no bar to the revival or 
. reconstitution ef the partnership by the partjes, and 
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whole evidence— Decree oneadmissicn of defendant, 

legality of—Ccniract Act (IX of 1572), s. 268, whe- 

ther becomes aprlicables : 

Where in a suit relating toa partnership there is 
a dispute between the Partners as to their respective 
shares in the concern, and the plaintiff fails to make 
out his allegations, eit is incumbent upcn the Court 
to weigh carefully the evidence led by both sidcs 
and to givea dccision as far as possible according 
io the weight ofthat evidence. Ihe Court is nct 
justified under such circumstanccs either in falling 
upon g. 263 of the Contract Act and giving effect to 
its provisions or in giving a decree on the admission 
of the defendant without weighirg the evidence 
adduced by the parties. 

The position of the parties in partnership suits 
is in some particulars edifferent from the position 
ofthe parties in an ordinary suit. Each of the 
parties to a partnership tuit, however he may- be 
formally ranked, is really in turn plaintiff ard 
defendant, and in both capacities comes before tke 
Court for the adjudication of his rights relatively 
to the other partners, which the Court endeavcurs to 
determine by its decree. L HARCHAND SINGH v. GURDIP 
Sisan, 8 Lah. 241; A. I. R. 1927 Lah. 485 817 


Part performance- Doctrine, whether applicalle 
. to*India. 

The Indian Courts must give effect to the dtuitable 
doctrine which is generally known as the doctrire 
of part performance Put generally, ahd broadly, 
despite thee provisions of any Statute, which re~ 
quires the execution of a written document or 
conveyance to support title, the Courts are permitted 
to consider the equitable consequences of & rart 
-performance of a parol contract concerning land. O 
Bismtiua BEGAM v. MAHARAJA OF MAHMUDABAD, 4 0. W. 
N. 3C0; A. I. R.1927 Oudh 162 i 77 


Penal Code (Act.XLV of 1860), ss. 51, 191, 123 
— Civil Procedure Code (Act V of 1908), O. XXII, 7.4 
—Qubstitution of legal representatives, application 
for— Verification, whether necgssary—False Rates- 
ment in application— Offence. . 

A petition for substitution of the legal represgnir- 
tives of a deceased party does not under the law 

require to be verified And a false statement in such a 

petition, therefore, even though the petition is yerif«d 

edoes not amount toan offence under s.193 of the 

Penal Code, inasmuch as the solemn declaration 

embodied in such a verification isnot a declaraticu 

within the meaning of 8.191 or of s 51 of the Pen:l 

Code P&t] URENDAR dBA v, NUNULAL Jua, 6 Pat 184; 

RP. L. T. 412: A.L R. 1927 Tat. 197» 28 Cr. L. J. 518; 

b A. L Cr. R. 99 214 


5; 73—Criminal Procedure Code (Act V 

of 18985, 8. 110—Order to execute bond for gocd 

behaviour—N on-com pliartce— Feinishment— Solitary 
confinement, whether can be imprsed, 

A Magistrate has no jurisdiction to impcse solie 

tary confinrmept for non-ccmypliance with en order 





under s. 110 of the Code of Criminal Procedure. * 
The power to imrcse solitary confnemert is ech» 
fmed to cases where g perscn bag keen convictcd cf 
au offerce uncer the Fenal Cede end is rct 
applicable to convictions under other laws, unlecs 
expressly made ro. A XwrrzoR v, Fuarxar, L. R. 8 
“A. 14 Or; T-A. I. Cr. R, 516; 28 Cr. L.J. 524; A.J. R, 
1927 All, 472 : 342 
9, 84 Ineonit] ab ground for exempticn-- 


. where the par&nérship hé been co revived or re- 
* constituted, afresh sult fcr diesolution of the partner- 
-. Ship ang for rendition of accounts includi g these cf 
-,. tha-old partnership is maintainable, L Dayan Cuan v, 
"Fait Cand, 9 Lah L.J, 110; 28P. L. R. 206; A. IL 
meth 1927 Lab. 248 200 Ne 694 
a Suit for "dissclütion--D'spute as to shares 
"we Burden of froóf—Plaigtiff failing to* prote his 

apti — Procedure Duty of Court to, weigh the 
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Condition subsequent and antecedent to commission 
of aot, relevanty of--Prefogative of meroy, exeraise 
. 


of. 
. To entitle an accused to exemption from criminal 
liability on the ground of insanity it must be proved 
that at the time of committing the act he was labour- 
ing under such a defect of reason from disease of the 
mind as not -to know the nature and quality of the act 
he was doing or as not to know that what he was doing 
was wrong. The condition of the accused's mind anteae- 
dent fhdaubseduent to the commission of thg crime 
Is relevant only in so far asit might assist the Court 
incoming to a conclusion as to his msntal capacity 
atthe time he struck the fatal blow. The mere fact 
that on former occasions fhe accused had been 
occasionally subject to insane delusions or had suffer- 
ed from derangement of the mind or that subsequent- 
ly he had at times behaved like a mentally deficient 
person is per se msufficient to bring the case within 
the exemption. : 

The fact that the physical and mental ailments 
- from which a man suffered had rendered his intellect 
weak and-had affected his emotions and will is in- 
sufficient to bring his case within s. 84, Penal Code. 
The question is whethsr his cognitive faculties had 
been impaired to the degree described in the last part 
of the séction. 

It is not eyery kind of frantic humour or something 
unaccountable in a man's actions that points him out 
to be such a mad man as is to be exempted from pun- 
ishment; it must be & man that is totally deprived of 
his understanding and memory and doth not know 
what he is doing, no more than an infant, thana 
brute or a wild beast. 

[Under the circumstances of the case their Lord- 
ships recommended the exercise of the prerogative of 
mercy under s. 401, Criminal Procedure Code.] L Tota 
RAM v. EMPEROR, 28 Cr. L. J. 598 774 


ss. 97, 14 9 — Private defence, when recourse 
to” authorities pessible—Riot cases —Convictión of 

uninjured pers8ns. f 

There is no right of private defence of property, 
where the loss threatened is not serious and there is 
ample time to have recourse fb the authorities. 

In riot cases there is a tendency for the rival 
parties to implicate as many members as possible, 
belonging to the party of their adversaries. When 
there has been a pitched and fierce fight a Court should 
ba cautious in convicting persons bearing no injuries. 
L UzaaaR SINGH v. EMPEROR, 28 Or, L.J. 593; 8 A. I. 
Cr. R. 243 . 769 


8.109. See Or P. O., 1898, ss. 423, 439 (4) 
4 337 


—— — s. 149 —Riot cases—Conviction of*uninjured 
persén. See PENA% Cope 1860, ss. 97, 149 769 
—— ———— SS. 181,193. See Pavan Cops, M60, s. A 


4 
—— — S$, 205, See Cr. P. C., 1898,55. 423, 439 (4) 
` 337 


ss. 302, 304—Quarrel--Provocation— 
Striking in suddeg anger with heary.wzapon—Death 
—Offence, nature of. : : 
Asa result ofa quarrel between two women, one 
of whom was the wifeof the accused, the accused 
was provoked and in sudden anger struck the other 
woman a heavy blow on the head with a very 
thick lathi and fractured *hef skull and caused her 
death : . 
Held, that the cirbumstances did not Wad to the 
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inference of an intention bo kill or of knowledge that 
the act was so imminently dangerous as in all pro- 
bability to cause death, and that consequently the 
accused could not ba convicted of murder but only 
under the second part of s. 304 of the Penal Code, 
Pat Ram Jonana v. Eupznon, 28 Or. L. J. 511; 8 A. I, 
Or. R. 189; 8 P. L J. 591 " 349 
ss, 302, 304-Il—Murder, éngredients of— 
Infliction of “injuries sufficientto cause death to 
accused's knowledge —Offence, 


Where there is no finding thaf the accused intended i 
to cause the death of the deceased or that he intended. 
to cause such injuries as are likely to result in death 
or that he intended to cause such injuries as would 
in the ordinary *course of nature cause desti» but all 
that the Judge finds is that the injuries caused by 
the accused wete such ashe must have known wera 
quite sufficient to, and probably would, cause death, 
the offencs committed is one under s 301-II, Penal 
Code, and not unders. 302. L Leusa SINGH v. 
Emperor, 28 Cr. 1. J. 590; A. I. R. 1927 Lah. 526: 8 
A. I. Or. R. 340; 9 Lah. L. J. 365. , 558 


—7——- 88, 308, 325—Sudden attack suspesting 
innocent person to be thief—Infliction of severe 
injurtes—N o evidence of intention to kill—Convictione 
for attempt to commit culpable homicide—Legality 
of conviction—Mere grievous hurt. . 


. 

An old sweeper went out towards the latter paft 
of the night to ease himselfand while he wés pass- 
ing a place where the cowdung cakes belonging to 
the accused's master were kept, the accused, suspect- 
ing him to be a thief rushed against him with a dang 
and forthwith stfuck violent blows on the sweeper's 
head and arms, and inflicted very severe injuries on 
him. The Magistrate convicted. him of an offence 
under s. 308 of the Penal Code : oe 


Hetd, that the accused could not, under the cir- 
cumstangses, be convicted of an offence under 3.08 
ofethe Penal Code but only of an offence under s, 325 
Qf the Code, inasmugh as there was no evidence what- 
evtr to show that the accused had any intention of 
killing the sweeper or knew that he was likely to kill 
him, L NATHA v. EMPEROR, 28 Cr. L. J* 619 907 


S. 341—Pubļic street vested in Municipality 
—BEqual rights of members of all communities— 
Member of one community obstructing member of 
another community —Offence. ` 
When a street is a public street vested ina Muni- 

cipality, all members of the public have equal rights 

in it. . 

Every member of the public has got a right to use 

a publie street in any lawful manner and one sec- 

tion of agommunify has no right to interdict any 

section of the comunity from the lawful usé of tha ° 

publie streets. M SUNDA ESWARA SRDUTHIGAL V. 

Euros, (1927) M. W. qx. 279; 20° Ly W. 667; 52 M. 

LJ 602; 35M L. T. 200,88 Cr. L J. $45; 8 A. 1. Cr. 

R. 194; 50 M. 673 . 481 

——e—— s. 861—Removal by Christian maher of 
children from fathers house, whether amounts to 
kidnapping. 
There is no 

fathes, hag a pref 











‘ “9 
law under which among Christians a 
Srential right tg the custody of his 
children to the mother and, therefore, the removal 
of her children by the mother from the house occu- 
pied by their father does not amouht to an offence . 
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ubder s, 301, Penal Code, b Mrs. PETER v. EMPEROR, 
aan L.J. 513; 8 A. I. Cr. R. 187; A. IL R.1927 25 
4 209 


* ° 

8. 366-A—Ingredients of the  offence— 
Sheltering girl and tuking her from place to place— 
Intention or knowledge of illicit intercourse absent 

— Offence. e ° è 
e Merely giving? shelter to a girl oP carrying her 
from place to place without knowing that she was 
married and without any intention or knowledge that 
she was likely to be ferced or seduced to illicit inter- 
“course does not amount toan offence under s. 366-A. 
L Rar: Rau v. Emperor, 28 P. L. R. 260; 28- Or. L. J. 
584; 8 A. I. Cr. R, 23% 552 


5,” 379— Servant removing® property to 
enforce payment of wages, whether offence—Theft. 
Where a servant to whom wages are due from his 

master removes moveable property belonging to bis 

master out ofthe control of the master and refuses 
to give it up until his wages are paid, he is guilty of 

theft. A Mata Prasan v. JOKHU, L, R. 8 A. 77 Cr; 7 

A. I. R. Or, R. 503; €8 Cr. L. J.531; A. I. R. 1927 All. 

470 . . 339 


ss, 392, 395—Dacoity alleged to be 
* committed by five persons —Acquittal of two— 

Conviction of others, legality of. 

The case fopthe prosecution was that a robbery 
wag committed by five persons. The Sessions Judge 
acquitteé two of them, on the ground that there 
was noevidence to connect them with the commis- 
sion of the offence : 

Held, that under the circumstances it could not 
be held that five persons took part in*the commission 
of the robbery and the remaining accused could not 
be convicted under s. 395 of the Fenal Code but only 
waders. 392. L GIRDHAR v. EMPEROR, 28 Or. L, J. 547; 
: 8 A. I. Or. R. 181; A. I. R. 1927 Lah. 519 483 


88. 395, 397—Davcoity— Accused not proved 
to have used deadly weapon or caused grievoug 
hurt--Conviction under s. 397, whether illegal. 
Section 397, Indian Penal Code, only applies toa” 

person who himself usesa deadly weapon or causes 
grievous hurt. “An accused who is not proved to 
have used any deadly weapon or caused grievous hürt 
cannot, therefore, be convicted eunder s. 397, Indian 
Penal Code. O ABDUL KARIM v. Emperor, 4 O. W. N. 
439; A. I. R. 192% Oudh 193; 28 Or. L, J. 520 216 


—— S$. 409, 477 (a)—Post Master handing 
. over value payable letter without payment—False 
entry in accounts as if delivery was made later— 
Criminal breaeh of trust and falsification of 

accounts, ° e 

Where a Post Master who received a V. P. letter 
eto be delivered toa person on pifyment ofea speci- 
fied sum, handed over the letter to him ona par- 
ticular date Withous getting payment and then altered 
his accounts so 8s to make i$ appear that he only 
handed over thegetter four Mays later: 

Held, (1) that the delivery without receipt of 
money amounted toa breach of trust, and inasmych 
as the prima facie natural consequence of the act 
we8 to qause wrongful gain to the consignee, and 
the prima facie dighonest intention was not rebutted 

e the accused was guilty under s. £09, Indian Renal 
Code; — EE . nd 

(2) that in the.absence of any reasonable explanation 

. hy the accused Ris intention in breaking the rules 
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. ; 
aud making false entries "was an intention to deceive 
his superiors and by such depeptign prevent his 
original criminal breach of trust fronv coming to 
light, and thus to benefjthe consignee by allowing 
him to continue to retain the V. P. article without 
payment of the sum, and the aceused was also guilty 
of falsification of accounts under s. 477 (a), Indian 
Penal Oode. . 


Under r. 141 of the rules in the Postal Guide a 
V.P. article is not to be delivered by the Postal . 
Authorities except on payment of the amount endered . 
in the form. The post office receives the article 
from the consignor to be sent on this condition, and 
impliedly contracts with him that the article shall 
be sosent. Any delivery contrary to the rules is, 
therefore, a breach of thisg'implied contract. M Inre 
KaNDASAMI AYYAR, 25 L. W. 656; 88 M. L. T. 318; 52 
M.L,J. 703; A. I. R. 1927 Mad. 626; 28 Or. L. J. 552 

. 488 


———— 8$. 417. See Cn. P. O., 1898, s. 345 549 
S. 419. See On, P. O., 1898, ss, 423, 439 (4) 
337 





S. 420—0Oheating, necessary ingredients of 
—letroducing cheat to complainant—Ojfence— 
Dishonest intention necessity of. A 
To sustain a conviction under s. 420, Penal Code, 

it is necessary for the prosecution to establish that 
the accused agted dishonestly and fraudulently. 

The accused introduced a man who wanted to sell 
ornaments to the complainant who purchased them 
on the assurance that they were of gold. The orna- 
ments turned out to be spurious: 

Held, that the accused could not be convicted of 
cheating in the absence of evidence to show that 
he knew or had reason to believe that the orna- 
ments were not made of gold. L MUHAMMAD Jan v. 
Emprron, 28 P. L. R. 171; 28 Or. L. J. 585; 8 A. 1. Or, 
R. 217 553 


—— ss. 445, 459—House *breaking—O fence 
when complete—Grievous hurt caused after effecting 
entry, whether punishable under s. 459, Penal Code, 
The offence of housg breaking is complete when 

entry into the house is effected and any grievous 

hurt subsequently caused by the persons breaking 

{nto the house, cannot be said to be grievous hurt 

caused while they were committing house breaking 

within the meaning of s.459 ofthe Penal Code. A 

Sar AHMAD v. EMPEROR, 25 A. L. J. 515; 28 Cr. L J. 

554; L. R. 8A, 108 Cr.; 8 A. I. Cr. R. 105; A. L R. 1927 

All. 536 ? ; 490 


— ——— $. 477 (a). See PENAL Copr, 1860, as. 409;- 
477 (a) e 488 


s. 499—Complamt oor defamation— : 
Privilege®- Burden of proof—Dismissal of com- 
plaint on ground of privilege without taking evi- 
dence, legality, of. l 


Under 8.105 ofthe Evidence Act in a complaint 
for defamation the burden of proving that statements 
prima facie defématosy were made in good faith is 
on the accused, anda Magistrate cannot, therefore, 
without taking the prosecution evidence dismiss a 
complaint for defamation on the ground that Excep- 
tion 8 tos 499 of the Penal Code is applicable to the 
ease. B DHANDU BAPU Gasarv. EMPEROR, 29 Bom, L, 
R. 713; 28 Cr. L. J. 575; A. 1. R. 1927- Bom. 436; 8 A. 
I, Or. R. 22% . 511 

. 
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~t $,503—Criminal intimidation, what con- 
stitutes, 

A Municipa} Coymisgioner threatened a butcher 
who had purchased acow that ifthe latter bought 
the cow, he would have “him sent to the jail and 
would make it impossible for him to continus to live 
within the Municipality: e 

Held, that the threat.amounted to an offence of 
criminal intimédation under s. 503 of the Penal Code. 
A Nano Kisgong v. WMPEROR, L. R. 8 A. 119 Or.: 28 
Or. L J. 589; 8 A. I. Or. R. 148 557 


Pemal Statutes—Strict construction. ° 
Provisions of law which impose a penalty on persons 
who fail to comply with those provisions must be 
strictly construed. A BAKATAWAR SINGH v. BALWANT 
Stvag, 25 A. L. J. 661; A. I. R. 1927 All. 599 633 
Petition ‘of rights, See BENGAL CRIMINAL Law 
AMENDMENT Act, 1925 647 


Petroleum Act (XIl of 1898), s. 2—Bugma Oil 
Fields Act (Bur. Act I of 1918), s. 2—Grant of 
earth-oil—Oil-gas, whether included. 

A grant by Government to a person, his heirs 
representatives and assigns in perpetuity of the right 
to win and get earth-oil froma well site, does not 
entitle the grantee to the natural oil-gas emitted 





from the drill holes, “oil” as defined in 8.2 of the. 


Petypleum Act not including oil-gas. 

The main object of the Burma Oil Fields Act, 1918, 
was to provide for the safety of oil-fields and their 
better regulation, and the definition of “oil” therein 
as including '"oil-gas" does not enlarge any previous 
grantofearth-oil so as toinclude the gas as well R 
Brema Orr Co. Lro. v, U Po Natso, 5 R. 133; A. I. R. 
1927 Rang 201 830 


Pleader—Defective vakalat—Appeal—Extension of 
time. See O. P.O, 1908, O XLLz. 1 225 
Power to confess judgment, 
A Pleader appointed by the holder of a power-of- 
attorney cannot confess judgment where the holder 
ef the power himself has not been authorised,to do so, 
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O Maggooray v HABIB ULLAH, 1 Luck. Cas. 19; A. Le 


R. 1927 Oudh 222 470 
Pleader and client—Agreement by Pleader to 
abide by oath--No express authorisation in 


yakalatnama—Agreement, whether binding on client. 

An agreement by a Pleader to abide by the oath of 
a particular person is not invalid merely becausé the 
vakalatnama does not expressly confer such power on 
him. A Dzoray Misra v. ABHAI Razr A. I. R. 1927 
411.584 . 38 
———— Knewledge of Vakil, whether knowledge of 

client. 

Unless some special reason can be shown to the 
contrary, the knowledge of a Pleader must be taken 
to,be the knowledge of the client. M SINNI AMMAL v. 
PALANIAPPA CHE@rTAR, (1927) M. W. N. 222; 38 M. L. T. 
330; A. I. R. 1927 Mad. 707 ° 118 
Pleader’s fees, “See Bospay PLEADERS Act, 1920, s. 

20 (1) < 6 661 
Possession and ownership—Presumption from 

“long possession and dealings—Burmese custom of 
giving jewel’ as dowry ongwedding of daughter. — 

A Burmese woman was proved to take certain 
jewellery which she had worn at her wedding away 
with her when she left home and went tolive with 

-her husband and to have the jewellery in her 
possession until she, rejurned home ill not long be- 
fore her’ death. There was also evidence that she 
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took the jewellery to diferent places where hét 
husband procteded in the course of his official duties, ' 
-and her dead body wz& decked’ with jewellery: 

Held, that under the circumstances there was & 
presumption that the, jewellery belonged to the 
woman, 

At appears to be the custom among Burmans to 
give the brides, at the time of marriage, jewellery b 
way of dowry. RO Ma Ox v. Mauna TIN, A. LR, 
1927 P. 0.165 ° 670 


Possession and title—Possessory 
- years’ possession, 

A person in possession cf land without title hgs 
an interest in the property which is heritable and 
good against all the world except the true owner, 
an interest which, unless antl until the true owner 
interferes, iœ capable of being disposedeos by deed or 
Will or by execution sale, justin the same way asit 
could be géalt with, if the title were unimpeachable, 

In a suit for possession, not under s. 9 of the 
Specific Relief Act, where plaintiff relies on a pos- 
sessory title, he is not bound to prove possession for 
a minimum of 12 years. R Ma Pwa Zox v. Ma Pan I, 
5 R. 154; A. I. R. 1927 Rang. 203, 696 


Practice—Admission by Pleader in trial Court— 


title—Twelve 





Appeal—A dditional evidence—Duty of Court 

—Inabftity to appreciate value of document, whether’ 
e ground for admission in appeal. 

A party should not be allowed to produce addition- 
al evidence in appeal when, though he ha@ ample 
opportunity of producing it in trial Court, he failed 
to do so, through want of diligence. Inability to 
appreciate the value of a document in time is no 
ground for allowing it to be produced in appeal. 
* Courts should be chary about admitting fresh evi- 
dence in appeal, gnd a fortiori, in second appeal. N 
WapaooJ1 KALAR v. MAHADEO 


— ——  Appeal—Case mot set «p in trial C. 
whether can be allowed. vt 
A party cannot be allowed to set up a new case in. 
appeal the effect of which is to re-open the whole 
case. © Raw Avtar v. BENI Manso Misra, 1 Luck. 
Cas. 65; A I. R. 1927 Oudh 291 3 
oot. New ground of appeal raised with Court's 
paga ione HIR of mew plea, whether can 
eTaised.  * °. * 
An objection that thf plea ak in an additional 
ground of appeal,,is barred “by, Imitation can be 
rafed at any moment prior to the decision of the 
appeal even though the fresh ground of appeal was 
added with the permission of the Court. A Mirray 


* Lan v. DEOJIT, 25 A. Ld 591; A. I. R.1927 All. 589 


——_*—— New plea in appeal. 1878 
s. 107 4 


—— Treating appeal asereyision. 2 3 
It is an established practice oi the Allahabad High 


See CONTRACT A, 


. 
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Court to treat a memorandum of appegleas an appli- 
cation for revision where no gppeal lies and justice 
acquires interference. A Tg; Sınan v. GHASI RAM, YO 
A. L. J. 600; A. I. R. 1927. All. 563 236 


e 
Setting "up new case in appeal—Suit for 
possession on basis of gift—Claiming relief as heir in 
second appeal, whether permissible. 

A party cannot be gllowed to set uma new case for 
the {ret time in sceond appeal. It is, thfreforo, not 
open to a plaintiff who sues for possession of pro- 
perty on the strength ofa gift to claim as heir in 
second appeal L Mesra v. RAHIMI, 28 P, L. R. 181; 
ALR. 1927 Lah. 426 426 


Precedents, value of. 
Every judgment must*be read as applicable to the 
particular facs proved, or assumed to «be proved, 
since the generality of the expressions which may be 
found there are not intended to be expositions of the 
whole law, but governed and qualified by the par- 
ticular facts of the case in which such expressions are 
to be found. L HARCHAND SINGH v, GURDIP SINGA, 8 
Lah. 241; A. I. R. 1927 Lah. 485 817 
Foreign judgments, value of. See Orry or 

e RaNaooN MUNICIPAL Aor, 1922, ss. 178, 230 878 


Pre-emptlon—Custom —Wajib-ul-arz—Construction 
Presumption of record of custom—Use of the 
expression ‘ine future’, effect of—Limitation of 
sutt—Guardtan ad litem for minor vendee appointed 
afteg limitationt-Suit, whether barred. 

TThe*nly gvidence of the custom of pre-emption in 
a case was the wajib-ul-arz which provided as follows: 
“Up till now no pre-emption suit was instituted on 
behalf of any co-sharer and decided. In future if 
any co-sharer likes to sell his property, he will at first 
fell to his co-sharers and subsequently to the co- 
sharers in the village, and if they also refuse to 
eQurehase jt, he may sell it to any one he likes”: 

Held, that there was nothing in the language of 
the wajib-ul-arz which would rebut the prima facie 
presumpjion that it was the record of .a custom. 

The mere fact that in a suit fer pre-emption, the 
guardian ad litem for one of the minoy vendees is not 
appointed by the Court till after the expiry of the 
period of limitation forthe suit is not fatal to the 
maintfinability of the suit. A 
RUDRA Singa, 25 A. L. J. 655 624 


Deed in lieu of dower-debt—Hiba-bil-ewaz 
or sale—Pre-emptiog. 

The fact that a certain deed is styled a ''sale-deed" 
andthe fact that the word employed for the purpose 
of transfer is "sale" cannot preclude a Court from 
ascertaining the true nature of the transaction,and to 
hold on a proper construction of the deed as a whole 
that it does not in? essence evidence a transacton of 
sale. 

Where a wife has a subsisting clajm or a dsgal 
right to her dower-debt and the husband who is under 
a corresponding legal obligation to satisfy it satisfies 
it by executing a deed in her faour releasing him 
from the obligatiop, the trafisaction does not 
amount toasale so asto be subject to a claim for 
pre-emption, ,O TALIB ALT v. 
O. W. N. 400;.A I. R. 1927 Oudh 204 
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Provemption-pconcld, . 


—Appeal—Death of a þlaintif-appellant- 
Representatives not brought} on record—Appellate ' 
decree, validity of —Rule that presempters cannot sue 
jointly with stranger—Civil, Procedure Code (Act V 
of 1908), O. X XII, rr. 2, & 

Nine persons instituted a suit for pre-emption, 
The suit was dismissed snd the plaintiffs appealed, 
During the pendency of the appeal one of the nine 

ersonB died. His legal representatifes were not 

rought on record and the appeal was allowed in 
ignorance of his death. The eight appellants and the 
legal representatives of the deceasede appellamt 
applied to execute the final decree. The respondent 
objected to the execution on the ground that the 
decree was a nullity: 

Held, that inasmuch as the Court of first instance 
had negatived the right of the deceased to pre- 
empt, the final decree passed was one in favour of 
the pre-emptors and a person who had been held aa 
between*he parties to the litigation to be a stranger, 
and that, it was consequently invalid A MATBAR 
Sincu v. ABHAT NANDAN PrasaD, 25 A. L.J. 489; A. I. 
R, 1927 All. 543 : 43 


Vendee having rights equal to pre-emptor at 
time of sale—Loss of right subsequent to sale, 
effect gf—Successive sales- First sale pre-empted 
after second sale—Second sale, whether liable to gre- 
empltion. 

A vendee who has equal rights with tbe pre- 
emptor at the date of sale can successfully resist a 
suit for pre-empfion even if he subsequently ceases 
to possess these rights. Therefore, a vendee who by. 
reason of a prior purchase has become a co-sharer 
in the khata comprising the land in dispute, can 
resist a suitfor pre-emption by another co-sharer 
even if he has lost the previous bargain in a pre- 
emption suit subsequent to the second purchase. L 
MiIHYAN Mat v. PIRAN DITTA e 890 


— Waiver of right to pre-empt—Right to defend . 
pre-emption suit—Civil Procedure Code (Act V of 
1908), O. XXII, rr. 2, 4, 10, 11—Death of a res-" 
pondent during pendency of appeal—Legal 
representatives not brought on record—Purchase of» 
interest by surviving respondents during pendency 
of appeal—Abatement—Z ppeal, continuance of, 
with leave of Court. . 
A person who has once waived his right to pre- 
empt is incompetent not only to sue for pwe-emption 
but also to defend a suit for pre-emption, 

Where the rights of & deceased respondent have 
been purchasetl by another respondent, there is a 
devolution of interest within the meaningeof O. XXII, 
r. 10, Oivil Procedure Code, and the appeal may, by 
leave of the Court, proceed against the surviving re- 
Spondent who ehas purchased the interest of the 
deceased ‘ š 

Per Jai Lal, Je—If the right to sue sħrvives against 
the surviving respondents even by reason ofa cause 
which arises after the institution of the suit or appeal, 
e.g, the purchase ofthe interest of the deceased by 
them during the pendency of appeal, the case falls 
within the purview of O. XXII, r. 2, Civil Procedure 





Kaniz FATIMA BEGAM, 4 , Code, dnd there is no abatement 


Per Dalip Singh, J—The rights of any person to 


1 
——_— Limitation. See LIMITATION Aor, 1908, Sog I possess or own any property by virtue ofa sale are 


Arts. 10, 1 22 








— —— 


—— Suit by several plaintiffs —Dismtssal of 


not necessarily the same as his rights to possess and 


Rival suits—Ré$ judicata. See RES JUDICATA , own that property as against a certain person who 
b %71° has brought a suit for possession of that property 

sut t and against whom a decree hag been given by Court 
x LJ . 
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Therefore, where during the pendency of appeal a 
respondent dies and his legal representatives are not 
brought on the récord fhs appeal against him abates 
even if it appears that the rights of the deceased had 
been purchased by the surviving respondent. b 
JHANGI Ram v. RUPAN Bar, A. L R. 1927 Lah. 501 436 


Presidency Towns Insolvency Act (I1 011909), 
s. 52 — Trust, meaning of—Principal and agent— 
Goods entrusted to agent for sale, losa of—Insolvency 
of ageni--Insurance money recovered in respect 
of ggods—Priperpal, rights of. e 


The word "trust" as used ins. 52 of the Presidency 
Towns Insolvency Act is not confined to express 
trusts but includes all kinds of property held by the 
insolvent in a fiduciary charagter. 

Where 2 commission agent, who holds goods in 
trust for sale fora principal, becomes insolvent, the 
property inthe goods does not pass to the Ofcial 
Assignee and the principal is entitled toremove the 
goods, Where, however, the goods have been sold 
by theagent, the principal can follow the price 
realised only if he can show that there was an obliga- 
tion on the agent to keep the money separately without 
mixing it with his own. Inthe absence of such an 
obligation the money passes to the Official Assjgnee 
and the principal is relegated to his ordinary remedy, 
of a crétitor to the extent of the prica of the goods. 

Tf the gogds are destroyed by fire and the agent 
becomes insolvent before the insurance money, in 
respect of the goods, can be recover$d from the 
Insurance Company and the money is subsequently 
recovered by the Official Assignee the principal has 
no preferentialclaim to such money which vests in. 
the Official Assignee for the benefit of the general 
body of creditors, R In the matter af SvgD Kazru, 5 R. 
13; A. I. R.1927 Rang. 140 389 


—— —— $8, 55, 56—Insolvent morigagor—Suit on 
mortgage—Official Assignee attacking mortgage as 
apid under ss. 55, 56—Plea, whether maintainable, 


Consideration based upon the voidability of a 
transaction under s. 55, Presidency Towns Insolvency 
Act, cannot be gone into by any Court except an 
Insolvency Court constituted finder the Act. 

Where a special forum is constituted by a special 
Act, questions arising under the Act must, in the 
absence of anything to the contrary in the Act or 
any other enactment, be determined by the forum 
constituted by the Act, so that any question as to 
the voidability of a transaction in so fdr as it is 
raised by the Oficial Assignee under the special pro- 
visions of that Act has to be determined by the 
Court constituled by that Act which would have 
jurisdiction to determine that question. Sections 55, 
56 arp special provisiong relating to insolvency and 
it is only in insolvd&icy that these transaqions can be 
impeached as voidable if they do not fall under s. 53, 
Transfer of Property Act, so that a transaction not 
falling under the Transfer of Propatty Act can only 
be avoided by ss. 55,53, Presidency Towns Insolvency 
Act. 

Where such a question arisas in a Court other than 
an Insolvency Court, the correct procedure is for the 
Official Assignee to move the High Court for an order 
under s. 55 of the Act. M OFFICIAL ASSIGNEE, BOMBAY 
v. OBLA Kuna Mona SUNDARACHARI, 25 L. W, 813: A. I. 
R. 1927 Mad. 684; 53 M. le J, 209; 33 M. L. T. 401; 
1927) M, WSN. 689 . 702 
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Prasumptlon—Judgment of Appellate Court silent 
on some grounds of appeal—Presumption of 
abandonment. * . 

Where the judgment ofen Appellate Court states 
specifically that cegtain points were argued before it 
and is silent as to other points taken in the grounds 
of appeal it must be presunfed that these* points were 
&bandoned, more especially in the absence of an 
affidavit to the oontrary by the Counsel who appear- 
edin the Appellate Court. Ll MUHAMMAD ASLAM v, 
MEHR Since Afar Sivan, 28 P.L. 2.339; 9 Leh. Li. 
J, 309 . 841 


Principal and agent--Agent for purchase of 
supplies for his principal temunerated by com- 
mission—Agent given advances to pay cash for 
supplies--Relation between agent and principal, 
whether that of debtor and creditor—Dedication of 
property by agent— Principal, whether cag set aside 
dedication as fraudulent. 

Where a person, whose duty it is to purchase 
supplies asin agent on behalfof a principal and 
who is remunerated by a commission upon the price 
ofthe supplies, is given advances from which to 
purchase the supplies and pay cash for them, the 
balance of the advance in the hands of the agent 
cannot be considered asa debt dug to the principal 
in such a manner asto convert the.agent inton 
debtor and the principal into a creditor when the 
point for decision is whether the agent, when he hade 
made an endowment of his own propetty, has made 
such an endowment with the intention of fefrauding 
his creditors. O BIsMILLA Bream v. “MAHARAJA oF 
ManuvpaBap, 4 O. W.N. 360; A. I. R. 1927 Ondh 62 

77 


— Agent for sale of goods—Commission to] be 
paid on goods delivered —Quantum meruit, princi 
ple of, applicdbility of. 

Where an agreement limits the commission to be 
paid to an agent for sale of goods on goods actually 
delivered, there is little or no scope for the applies 
tione of the principle of quantum meruit with respect 
io cancelled contract. B PREMJI VIRJI v. EDWARD 

bras Sassoon, 29 Bom. L, R. 375; A.I. R.1927 Bom. 

25 ied n 225 

—— — Insolvency of agent—Principal's rights, See 

hpPresrpuncy Towns IusoLvENCY Act, 1909,5.52 389 

-——.—-— Sub-agent, whether bound to follow princi- 





pal's directions. See BANKING 88 

Wagering *transaction—Suit to recover 
money—lIllegality whether good defence. See 
*Contaact Act, 1872, s 30 605 


-—— — — See Contract Act, 1872, s3. 196,197,198 561 


Probate and Administration Act (V of 1881), 
S. 4—Hiéndu testator—Power by Will to widow 
to adopt—Adoption, whether divests executor of 
power oF disposition. 
here a person is appointed an executor under a 

Will by*a Hindu®svhich also confers power on his 

widow toadopt, assoon %s the widow makes the 


. adoption, the executor’s power of dfsposition and 


administration ceases Yo, be effective. The adoption 
changes the whole course of devolwtion of the pro- 
perty and the fact that the adopted son dies a few 
years afterwards make no edifference in this respect, 

The executor only has the power to represent his 
testato% and in no respect doesa grant af PrÜfate 
decide any question as to the dispostng power of the 
testator, Or the existence ofany,disposable property, 

The executor has no power of såle after adoption 
even for re-imbursing himself for costs incurred in 


90. í INDIAN 
Probate and Administration Act—contd, 


Probate proceedings which he initiated before the 
adoption. M VENKATAOHALAS MUDALIAR v. VEDAGIRI 


upattar, A. L R, 1927 Mad. 782 841 
athe 88. 4, 9O—Muhammadan *Law—Will—Pro- 
bate—Minor} whether bofnd—Guardian ad litem, 
appointment of—Citation, service of—Executor, 
powers of—Heirs, remedy of, against executor, 
nature of—Power of executor fo sell property— 
Charitable objegf, determination of. § | i 
“In order that the Probate of a Will pass is against 
tha interests of an infant should be binding on the 





infant the citation, if igsued, should be served upon . 


e duly appeinted guardian of the infant. The issue 
of a citation in such a case is discretionary and not 
obligatory. Want of citation will not by itsélf vitiate 
the Probate, but in the absence of a citation duly 
served upbrfa properly appointed guardian ad litem 
ofthe infant it would be open to the infant, on 
attaining majority, within the period alloyed by the 
Limitation Act, to institute proceedings for the re- 
vocation of Probate. n 

A Muhammadan testator has not an unlimited 
power of disposal by Will: he can only deal with 
one-third of his preperty; the remaining two-thirds 
passes,to his heirs whatever the terms of the Will may 
be. But the provisions of the Muhammadan Law do not 
inany way divest the executor of the legal ownership 
of two-thirds ofthe estate over which the testator had 
no power ef disposal. The right reserved to a 
Muljammadan leirin such a case in respect of his 
sham in the estate of the testator is a right in 
personam against the executor only and cannot pre- 
vail against a purchaser for value without notice. 
The property of the deceased is vested in the executor 
and should the executor abuse his. power in respeot 
of such property while it is vested in htm, the remedy 
ean only bea personal remedy against the executor 
-himself Outsiders who have to deal with the exe- 
cutor on the faith of the property being? vested in 


him must be protected. 


p E 
Where the power of an executor to dispose of im- 


moveable property vested in him is subject to any 
a Ho Dose by the Will appointing him, the® 
Court which grants Probate, is enfpowered by s. 90, 
of the Probate and Administration Act, notwithstand- 
ing*the restriction, to permit the executor, by an 
order in writing, to dispose of any immoveable pre- 
porty specified in the order in thamanner permitted 
by the order. : . 

Where the paramount intention of the testator con- 
tained ina clause of his Will is that a certain sum” 
should be expended for charitable purposes but the 
instances mentioned in the clause cannot be regarded 
as charitable the Court would apply the inpome to 
purposes which ij may deem to be charitable. 

Semble —In matters regarding the validitg of ob- 
jects of charity under the Muhammadan Law the 
Oðurts arg not primarily concerned With what may 
be the true tenets and practice of the religion as 
s foutider but they have to take into 


ropounded by i ^ > ir 
Souelderation the fenets and practice of the religion 


as understood and@ractised by the people professing 
the religion in the country where the Courts are ad- 
ministeringethe law. According to that practice th 

auniversary, fateha or urs ceremonies at the tomb o 
ordinary individuals and specially of saints form an 
integral part of the*reljgious life of the general body 
ofe Muhammadans ,in,this country. *B AziuuNNI 

Beoum v. Srrpar ALI Kuan, 29 Bom. L., R- 434; Ast 


R: 1927 Bom. 387 +, 129 


OASRS, j (1487 


, Probate ang Administration Aet~concld, 


———— 8. 90. See PROBATE AND ADMINISTRATION ACT, 
1881, 5.4 129 
Promissory note by managey of Hindu family 
Liability of members. See HINDU LAW— JOINT FAMILY 
295 
- Consideration—Burden of proof, See NEGOTI- 

ABLE INSTRUMENTS Aow, 1881, s. 118 4 
——— — Insufficient stamp—Suit on original contract, 
See EvipENCE Act, 1872, s. 91 . 138 


Provincial insolvency Act (V of 1920), ss, 2, 28 
—Hindu father—Adjudication as insolvent-—Official 
Receiver, power of, to sell son's intémest in family 
property. " 

On the adjudication of a Hindu father asinsolvent, . 
although the interest of his sons does not vest in the 





` Official Receiver automatically, he has the power to 


sell the interest of the insÓlvent's sons in the family 
property for the discharge ofthe debts of the father 
if such debts are of such a nature as to be binding 
on their interests. 

The power of a Hindu father to dispose of family 
property for his debts must be deemed to be pro- 
perty within the meaning of the Act, and as such 
vests in the Court or Receiver. M SUBRAMANIA IYER 
v. KRISHNA Iver, A. I. R 1927 Mad. 701 266 


ss. 2 (1) (d), 28 —Hindu father—Insolveney 

Son's share in joint family property, whether vesta 

in Receiver. 

A Hindu son's interests do not vest in tha Receiver 
by virtue of the father's insolvency alone under the 
provisions ofs 2 (1) (d) and s. 28 of the Provincial 
Insolvency Act. B PARBHULAL DULLABARAM v. BHAGYAN 
Pansuv, 29 Bom. L. R. 473; A. I. R. 1927 Bom. e^ 4 
-46 

88. 4, 68, 75—Insolvency Court, power of, 
to decide question of .title—Appeal—Valuation-— 

Forum of appeal. ! 

Section 4 of the Provincial Insolvency Act enables 
an Insolvency Court to decide questions of title 
affecting third parties when such questions are raised 
before 5 and when a decision is given under that 
section an appeal lies to the DistricteJudge under 
8.78 of the Act, irrespective ofthe valuation of the 
property involved, and a second appeal lies to tha 
High Oourt. C Foor Kusmer Dasr v KHIROD CHANDRA 
Das Gupta, 31 C. W. N. 502; A. I. R. 1927 Cal. Miia 


s. 6 (g) —"Suspended payment of his debts," ` 
meaning of—-Noticeof suspension of payment, what 
amounts to—Adjudication, setting aside of—Costs, 
order as to—Offcial Receiver, loss occasioned by—~ 
Remedy. e. 

The words "suspended payment of his debts" in 
sub-s. (g) of s. 6 of the Provincial Insolvency Act 
mean entire euspension of his whole indebtedness 
or asis colloquially said of a Bank, notice to stop 
payment, whigh means notice’of a eneral intention 
to stop payment to everybody. 

Such a notice may be oral but it must be a notice 
inan unambiguous decisive form made in a definite 
form of words to a particular creditor at a definite 
time when the debtor, suspended payment of his 
debts, . 

Wherea creditor obtains an order of adjudication 
against his debtor on an untenable ground and the 
order is subsequently set aside on appeal, the Official 
Receiver is entitled to receive any costs, reasonably 
incurred by him in the digcharge of his duties be- 
tween the date of his appointment and the date of 

e . 
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Provinclal Insolvency Act—1920—eonold. 


the order of the Appellate Court setting aside the 
adjudication, from the petitioning creditor. 

‘Where an order ôf adjudication is set aside and 
the title of the Officiat Raceiver to the properties of 
the insolvent terminates, #he Insolvency Court has 
no jurisdiction to make an enquiry into the conduct 
of the Official Receiver with” regard to his adminis- 
tration of the, properties of the insolvent. The in- 
solvent, in such a case, if -he has suffered any 
pecuniary Joss as the result of some act of the 
Official Receiver, can seek his ordinary remedy against 
thé latter af a private individual in thb ordinary 
way in which another person can recover compensa- 
tion for loss suffered as the result of a legal wrong, 
A Narayan Das v. CHINMAN Lat, 25 A. L. J, 219; A. I 
R. 1927 AU, 266; 49 A. 321 191- 


——— — S. 28, See PROVINCIAL INSOLVENGY Act, 1920, 
ss. 2 (1), 28 464 

—— —— 55, 28,29, See C, P. O., 1908, O. XXII 
444 


ss. 28, 29 —Suit against insolvent after 
adjudication but im ignorance of it—Leave of 

Insolvency Court not obtained—Civil Court, whether 

competent to permit suit to be continued. 

Under s. 28, Provincial Insolvency Act, no suit can 
be instituted against an insolvent after th® date of 
adjtidication without first obtaining the permission of 
the Insolvency Court to bring that suit. Therefore, it is 
net competent to a Civil Court under s. 29 of the Act to 
permit a suit brought against an imsolvent without 
the permission of Insolvency Court after the date of 
his adjudication to be continued even if the suit is 
brought in ignorance of the order of adjudication L 
Firm PANNA LALL-TASSADUG HUSSAIN v. PIRA Hira 
NAND-JIWAN Ram, 8 Lah. 593 37 


ss. 28, 53—Transfer by insolvent, whether 
E can be challenged by prior transferee. 
t- A transfer of his property effected by an insolvent 
ig not necessarily void as againstall persons. Where 
neither the .Receiver nor the Insolvency Cour 
challenges duch a transfer, a prior gratuitous trans- 
*feree from insolvent has no locus standi to challenge, 
the transfer. A Ran CHARAN Lar v. BAsDEO Sawar 92 


z S. 34. See CoupaxiEs Act, 1913, s. 229 756 
5. 53. See PROVINCIAL INSOLVENCY Act, 1920, 
`B. 28 











$s. 68, 75. See PROVINCIAL INSOLVENCY Aor, 
1920, 5. 4 


Provincia, Small .Cause Courts Act (IX of 
1887), 8. 17—Application to set aside ex parte 
decree—Tender of decretal amouni—Payment into 
treasury within three days—Validity of tender— 

-Allahabad High Court Rules, Chap. II, v. 12. 

* A defendante agafnst whem a decree had been 
passed ex parte by a Small Cause C8urt applied on 
3rd December 1926 forsetting aside the decree and 
with the application tendered jhe decretal amount 
The amount was actually put intothe treasury only 
on the 6th of December. The 5th of December was a 

holiday: ` . 

Held, that jn view of Rule No. 12 of Chap. II cfe 
the General Rules framed by the High Court, the 
tender was a gcod tender. A Kam SarcoP v. KHADERAN 
Komar, A I. R. 1927 All. 608 523 





- S. 17—Ex farte deeree—Application for 
‘getting aside deovee— Security furnished late— 


Provincial Stall Cause Courts Act—concld, 
Power of Court toextend time for suficient cause 
—Limitation Act (1 of 1908), s. ó—Heviswn— 
Interference. 

Section 5 of the Limitation Act is applicable toa 
case where an applicatiof for setting #side the deeree 
of a Small Cause Court is made unaccompanied by a 
deposit or security and tho deposit is made or the 
eecurity is furnighed ata later stage. 

The omisdon or refusal by a* Small Cause Court 
to exercise ita discretion under s.5 on the grouhd 
that the section is notapplicable to such cases tanta- 
mounts to afailure to exercise a jurisdiction vested 
in it by law. N Govixpav. darau Das, A. L R, 1937 
Nag. 238; 10 N. L. J. 76 228 
— —— 5, 25. See STAMP Act, 1899, s. 36 884 


——— 8. 25, Sch. Il, Art. 35. (f1)—Suit for 
damages for trees wrongfully cut—Jurisdiction of 
Small Ceuse Court—Question of jurisdiction, whe- 
ther cah be raised for first time in — revision — 
Allegations in plaint and defence, effect of. 

In a suitfor damages for trees cut and appropri- 
ated by the defendant, the latter pleaded that the 
trees were his and had been cut in the exercise of his 
own right. The plaint did nèt contain a definite 
allegation of any criminal offence on the part of the 
defendant : 

Held, that the defendant could not under sach 
circumstances be allowed to raise inerevision the plea 
that the suit was one falling within Art 35 (11) of 
Sch. IL of the Provincial Small Cau8e Courts Agt and 
beyond the jurisdiction of a Small Causg Couft, L 
Kirra RAM v. BHUPA, 9 Lah L. 2.245; 28 P. L.R. 
311; A. L R 1927 Lah 399 679 


Sch. ||, Art. 31—Joint property—Co-sharerg 
— Suit by Sne co-sharer to recover his share of prices 
of produce, whether cognizable by Small Cause Court, 
A suit bya co-sharer to recover from another co- 


sharer aWefinite sum of money which représents his” 


«hare ofthe price of the produce of the joint land 
rightfully realised but wrongfully retained by the 
latter does not fall within the purview of Art. 31 
of Sch. IL tothe Provincial Small Cause Courts Act 
and is, therefore, cognizable by a Small Cause Court, 
C SRINATH Koy v. Taraprasanna Roy, 45 C. L. J, 230: 
A. I R.1927 Cal. 375 à 6198 
z Sch. H, Art. 35 (XI). See PROVINCIAL SNALL 
Cause COURTS ict, 1887, s 25 679 
Public Gambling Act (ll of 1867), s. 13. See 
Contract Act, 1872 " 605 
Public servant Prosecution — Sanction, See 
Mapnas DISTRICT MUNICIPALITIES Act, 1920, s. £4 (a) 


34 
Publio street—Iiqual right of all communities, < 
Pexar Cope, 1860, s. 341 481 


* 
e Punfab Chief Court Circulars, Vol. |, page 99— 

Cogirt's power to reduce interest. 

Punjab Chie? Court Pircular, Vol. I, page 99, doesnot 
authorise any reduction of the ratg of interest unless 
updue influence iseproved to Laye been exercised. L 
Dara Ram v. BARGA, I. R. 1927 Lah. 536 707 


. 

Punjab Courts Act (Vl of 1918), s. 41-— Limitation 
Act (IX of 1908), s. d4— Exclusion of, time spent in 
Court without jurisdiction— Diligence and good faith, 
w Question of fact— Second appeal, interfere in, 
Question of due diligenge tnd«good faith for 

«purposes of Excluding timeof procecdings taken in a 

Court withput jurisdiction udder s.14, Limitation 

Act, is one offact which the. High Court will not 
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consider in second appeal. L GANGA RAM-BISHEN Das 
v. Hart RaAM-RAM LAL j 628 
——— — 8.44, See JURISDIOTION 39 


Punlab Land ‘Revenue Act (XVII 0f1887), s. 
117— Partition proceedings—Denial of title—Suit 
for possession based on title—Jurisdiction of-Eevenue 
Court. ` e. 4 
Ths power of & Revenue Officer to détermine a 

question of title under 5. 117, Punjab Land Revenue 

Act, is confined to a suit raising only the question of 

title and the Revenue Offiger has no power to enter- 

tai» any other suit simply because one of the issues 

involved therein relates to title. . 

The plaintiff claiming fo be a co-sharer applied for 
partition in the Revenue Court. His title was denied 
by the defenfiaht and ihe Revenue Offiedr directed 
him to bring a suit to establish his title. He 
brought a suit for joint possession. The Revenue 
Officer purporting to act under s. 117 (2; of the Land 
Revenue Act granted a decree for possession : 

Held, that the Revenue Officer had no jurisdiction 
to entertain the suit and to passa decree for posses- 
sion. L Srras Din v. Narain Das, 28 P. L. R. 197; A. 

“LR. 1927 Lah. 412 33 


Punjab Pre-emption Act (1 of 1913), s. 20— 
Ndtice, form and contents of —Written notice, whether 
necessary —Cgurt. s duty to inform vendor of con- 


INDIAN CASES, 


tents of notice—Court ordering notice to be placed - 


on fMe—Presumption as to service on vendor— 
Evidence Att (I of 1872), s. 11,—Omnia præsumun- 
tur rite esse acta. 


No particular form of notice is prescribed by s. 20 
of the Punjab Pre-emption Act. All that is necessary 
ig that the person having a right of pre-emption 
should duly notify to the Court his intention to 
enforce thgt right and should also state whgther ho 
a®cerfs the price specified by the intending vendor 
in his applieation under s.19 and ifnot what sum 
he is willing to pay and on receipt of this informa- 
tion the Court isto take steps to communicate it to 
the vendor. The mere fact that there is no specific 
prayer in the defendant's application asking the 
Court to issue a notice in these terms to the vendor 
is imm£terial. i 

Section 20 does not require that a written notice 
is to be served onthe vendor. What is necessary 
is that the pre-emptor's intentions are to be made 
known tothe vendor*and in each case itis for the 
Court to take whatever steps it thinks proper to have 
this done. 

Where on the date on which an application under 
8.20 of the Act was filed both the parties “were 
present face to facein Court and in their presence 
the Court directed the proceedings to be filed,* the 
presumption is that the contents of the notice unger 
the section have been made known t the vendor 
L Amar SINGH v. Raga Singa, A. L R. 1927 Lah. 506 

. . 12 
———— S. 30—Limitgtion Act (PX of 1908), Art. 10 

—Oral sale of land Mutation —Sale-deed drawn 
. up subsequently~-Suit for presemption—Limitation, 

commencement of. 

Wherethere,is an oral sale followed by mutatiog, 
limitation begins to rwn for purposes of pre-emption 
under s. 30 of the Punjab Pre-emption AR from the 
date cf mutation or phfysical possession whichever is 
earlier, and the drawing up of a sale-deed subsequent- 


. 
Pun]ab Pre-sinption Aot--conold. 


[uero 


fresh start of limitation from the date of the, gale- .. 


deed under Art. 10 of the Limitation Aot. L GURDAS 
Mar v Qaprg Bakneg, 28 P. LR. 192; 9 Lah. L. J, 285; 
A. I. R. 1927 Lah. 388 . 423 


Quantum merult—Oogmission agent —Remunera- 
tion. See LIMITATION Act, 1903, Sou. I, Anr 85 
2 


Railways Act (IX of 1890), s. 72—Consignment 
of goods—Damage by fire—Liability of Company— 
Standard «of care—Company, whether bownd to prowo 
origin of fire—Contract. Act (IX of 1872), ss. 
151, 152. i 
The liability of a Railway Company for damage 

caused by fire to goods consigned to the Oompany ` 

for carriage is governed by “ss. 151 and 152 of the 

QOontract Act and the Company cannot be held liable 

ifit has taken the same care of the consignor's goods 

as a prudent and reasonable man would have done 
of his own, ] 

The Company is not bound to prove the actual origin 
of the fire and show that the Compauy itself was free 
from any negligence in the matter. A MooLoHAND 
Ram Prasan v. Great INDIAN PENINSULA RAILWAY 433. 


& 72—Coniract Act (IX of 1872), ss. 151, 
152, 161—Carriage of goods—Goods consigned under 
Risk Note Form B—Non-delivery—Suit to recover 
value of goods—Loss of goods—Burden of pracy. 
Where a Railway Company is sued for the value 

of goods consignéd to it for carriage under the terms 

of Risk Note Form B there might be a variety of 
circumstances under which the Company might not 
be liable; but for the Company merely to state in its 
written statement that it relies upon the terms of. 
the Risk Note without even indicating upon what 
portion of the Risk Note it relies is not proper plead- 
ing at all and is no defenceeto the suit. Where in- 
such a suit the Company does not even plead, much 
less prove, the loss of the goods it cannot seek 





the shélter of the terms ofthe Risk Note and the e 


sit is bound to succeed. 

Per Jwala Prasad, A. C. J,—Where 
Company relies upon the terms of a Risk Note as an 
exception to its general responsibility it must prove 


ethat the Risk Note was duly executed The Company. 


must also prove that the circumstances under which 
exemption from the ordinary responsibility is claim- 
ed exist in the case. In other words, the Company 
must prove that the goods consigned were lost, de- 
stroyed or detesiorated before it can take advantage 
of the agreement contained in the Risk Note. It is 
not sufficient for the Company to plead the execu- 
tion of the Risk Note orto plead the loss, destruc- 
tion or deterioratjon; it must prove that there was 


doss, destruction or deterioration such as is contem- 


plated in the agreement set forth in the Risk Note.* 
Unless this is prftnarily proved, the ordinary respon- 
sibility of the Railway Oompany as bailee under ss, 
151, 142 and 161 of the Contract Act does not cease. 
Risk Note Form B does not cover the case of non- 
delivery, misdelivery or detention of the goods. Pat 
Ganesa Dass BISHESHWAR Lap v. E. L Ry.-Co, 6 Pat. 
Y89; 8 P. L. T 385; A. I R. 1927 Pat. 193 403 


———— $. 72— Risk Note Form H—'Loss', whether 
includes loss of part of consignment not consisting 
of complete package—Misconduct of Railway Com- ` 
pany—Burden of proof. e. c 
The word ‘loss’ inthe new Risk Note, Form H in- 


ly evidencing the same"transaction does not give a cludes loss of part ®fa consignment or package and 


à Railway x 


e 
. 
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Rallways Acte-contd. ; ; Rallways Act—conold, 
a Railway Company ds not protected by the risk note to recover value of goods —Loss, proof of—Durlen 
from liability for loss of part ofa consignment not of proof. ë 
consisting of gne og more complete packages. Where a person sues a Railway Company to 1c^oxer 


When the inference of misconduct on the part of thevalue of gofds consigned to the Company for 
the Railway can be legitimately drawn from the cir- carriage, on the groundeof non deliveny of the £:«ds, 
cumstances of the case it fs not necessary to call upon it is necessary forthe Railway to give some evide:.ce 
the consignor to give evidence of misconduct. A of the loss of the goods before it can meet the chim 
SECRETARY OF STATE FOR INDIA v. BHAGWAN Das, A. I. by pleading that non-delivery was due toa loss for 
R. 1927 All. 31; 25 A. L. J. 519 440 which the Railway Company is xt responsille uncer 

. . , the terms of the Risk Note under Which the goods tere 
-———— 8. 72—Risk Note B ‘Loss’, whether consigned to fhe Company. A Buora Nati e. B.B. & 
includes loss to owner through non-delivery— 


eB d of f f i d ilf l "n lect —Suit C. I. RAILWAY 114 
urden of proof of loss and wilful neglect—Sui TAA "T 
for damages for | non-delivery--Pleadings, con- —.5. 77-—-'Loss', meaning of-— Goods not last 





struction of —Admission of loss in plaint, effect of to Railway—Suit for damages Jor non-delirery of 
—Defence—Mere plea of execution of Risk Note,  990¢8~Notice, necessity of Conversion by detention 
whether sufficient. š defined. 


: . i Section 7@of the Railways Act does fof apply toa 
Sixteen bales were delivered to a Railway Company case where a Railway Company admittedly iu pos:es- 


consigned to the plaintiff. Fourteen bales only were sion of ascbnsignee’s goods fails to hand them over 
delivered. There was no evidence as to what tothe owner. 


happened to the two missing bales. The plaintiff 
sued for damages for non-delivery alleging that he delivery of goods against a Railway, notice under x. 77 
came to know that the goods had been lost owing is not necessary where the Railway docs not allege 
to the negligence on the part of the servants of loss of goods by misdelivery, disappearance or otler- 
the Railway Company. The defendant Company re- wise. = e 
lied upon the provisions of the Risk Note D which Mere detention is not conversion. But where there 
exonerated the Company from liability for loss of has been à detention coupled with neglect or refpsal 
gogds except through wilful neglect on the partcf to deliver up the article detained affer demand made, 
the servants, and pleaded that there was no such that refusal or neglect is evidence of conversion. 
wilful neglect. There was no issue as to whether Per Fforde, J.—' Loss’ in its natural sense means 
the goods had been lostor not: | any dealing with the goods which dispossesÉes ihe 
Held, by the Full Bench (Jwala Prasad, J. dis- Railway of them so as to render iniposelble delivery 
senting) thatinssmuch as it was admitted that there tothe consignee, whether that dealing is done with 
wasa loss of the goods inthe sense that they could or without the consent and knowledge of the Railway 
not be traced, the case was concluded by the plead- Administration. Haryana Corrox MiLLs Qo. Lr». v. 
ings in the case, and the question whether the Risk 3B. B.&O.I?Ry.Co, A. LR. 1927 Lah. 471; 8 lahe 
Note applied not od when the goods have nd ies 555 149 
by the Railway. Company in the sense that the ; E EET 
cannot trace them but elso when they are lost RA : pa A » 140 dna of dome Withige 
the owner because the Railway Company fails to ST, months, meaning of— Registered letter postc 
deliver them to him, did not arise for decision. Mie Fd iz months— Service of notice, whether 
e Per Jwala Prasad, J—That upon a true import ^ $sJicteRv. : . 
and scope ef the pleadings the plaintiff's case pA The posting of a registered letter „containing the 
one of non-delivery and the loss of the goods within, Clim within six months, isa sufficient compitance 
“the term ofthe Risk Note was neither admitted, with the provisions of ss. 77 and 110 of the Railways 
pleaded nor proved and the Risk Note did not apply Act ana ks fact that it is not med by Lie iet 
and exonerate the defendant Company from liability o till after t "i time e. UR G m m M the 
to the plaintiff for non-delivery of the goods in institution of a suit. Pat RAM GorAL MARWARI v, B. 


In a suit for damages or compensation for nen- 





question. , An admission must be taken as a whole. &N. HA By Co 6 Pat, 750; A L R. 1927 Pat. ye 
Risk Note B applies only when the goods are lost P. L. T. 9i . 
by the Railway Company and have gone out of its’ — S.108—Stopping train—Suficient cause— 


possession or the Company cannot ¢race them so Account-books thrown out of train. 
as to be abjp to deliver the same to the consignor. A person who pullsthe alarm signal and stops a 
Jt does not include loss to the owner on account of running train, to recover his account-books cone rn. 
the non-delivery of the article by the Railway Com- ing hundreds of his debtors thrown out of the window 
. pany in breach of its contract. e by ather person, is not guilty of any offence under 
The Railway Company must prove thatthe goods *s 108 of the kailways Act. L ARJAN Das v. EMFELOR, 
e5nsigned were lost, destroyed or deteriorated before. 8 Lah 196; 28 40r. L., J. 603; 28 P. L. HR. *485; A. k 
they can take advantage of the agreement contained 1927 Lah.476 . e. 779 
inthe Risk Note. It is not sufficient for the Railway | — — — s. 140 C} See Itanvays *Acr, 1800, ss. 15, 
Company to plead the execution of tre Risk Note or 440 (c) y 07 
to plead the loss, destruction or deterioration, but Rangoon Rent Act (IX ofe1925), s 10, Sce 
Ms Hallway apes must prove E there was STATUTES 827 
oss, destruction or deterigration such as is cbntem- Per : 
plated in the agreement sen forth in the kisk Note." Ratification, what constitutes. See CostRact act, 
Pat Puray Das v. E. L Rz. Co, 8P, L, T.415; A. I. R, 1317, es. 19d, 197, 198 TS £61 
1927 Pat. 234 673 Rebsivar, ad interim, Sce O, P.C., 1908, O. S n 
e 


ene 8. 28-- Carriag^ of goods—Goods consigned "ee~, suit azaingt- Leave of Court, necessity 'of— 
ta Railway under Hish Note~Non-detivery—Suit Principle? -Suit by strangey~Sanction of Court, 
. " 


. . . 
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whether necessary Remedies of Stranger against 

acts of Receiver, , 

Although as against a stranger 6o the action who is 
in actual pogsession, the appointment of a Receiver 
is of no effect; and the possession of such a stranger 
cannot be interfered with by the Receiver, and so 
long asthe stranger whose possession is challenged 
by the Receiveracts strictly omthe defensive, the 
Receiver canno% touch him inany w&y, yet, if he 
comes as a complainant and asks the Court to 
investigate the conduct of the Receiver, he must 
obtain the leave of the Court by which the Recaiver 

was appointed. Pat AMULYA CHANDRA BHADURI v. 
Kasur Naty Mrssir, 8 P. L. T. 629; A. I. R. 1927 Pat. 
297 . 797 


Recordosrights, presumption of cerrectness. See 
ADMISSION 398 


. 

Redemption of Mortgages (Punjab? Act (H of 

1913), ss. 9, 12—Scope of the Act—Mortgagor's 

title denied—Procedure—Dismissal of redemption 

application without enquiry, legality of—Limitation 

for regular suit—Aggrieved person, meaning of. 

Where in redémption proceedings under the 
Punjab Redemption of Mortgages Act the defendant 
denies the petitioner's right to redeem, the Collector 
gan under s.9 of the Act either for reasons to be 
recorded dismiss the petition or make a summary 
enquiry reyarding the objection raised and proceed 
unger s. lO. or s. ll. No particular grounds are 
spSvified, in the section ou which alone he might 
adopt the latter course. His discretion in the matter 
is not limited in any way but is absolutely un- 
fettered and he may stay his hands for the simple 
reason that difficult questions of fact and law are 
involved and on this ground alone he might dismiss 
the petition. 

Fane Redemption Act is a miniatyre Code in 

itself. 
Section 12 of the Act governs all cases in whicl® an 
ordey under certain sections of the Act including an 
order under s. 9 has been passed. ‘Ihe policy of the 
Legislature is that a person who chooses to move the 
Collector under the Act but fails cannot be allowed 
to leave the matter in suspense for a period which 
mfy extend toan’other 60 years, but that the order 
is final, except that it is subject to the result of a suit 
which he must institute within ose year of it. 

A man Who has suffered a legal grievanc3, a man 
against whom a decision has been pronounced, which 
has wrongfully dzprived him ofsomething or wrong- 
fully refused him something or wrongfully affected 
his title to something is an aggrieved person. 

A person who asks for a relief whith he ig 
authorised to ask under the Act, but to which his 
application isrefused must be consideref to have 
suffered a legal grievance. L DARBA, Man v. Asa Raw, 
28 P. L. R. 239; A. L R. 1927 Lah 4@1 418 


Registered document, presumptions in case of— 
Onus of proof 8f considerati$n. . 

In case of a registered doefment the onus of prov- 

.ing that itis without consideration is oa the party 

alleging i, L Risin Sincy v. Maxozax Lan 283 


Registration Act (XVI 0? 1923),5s. 2 (7),17 (2) 
—Sir lend—Agreamant to basi im pirpauity— 
Premium ober Aunsred rugzes—Angual rent fixzl—~ 

e Registration, wether comjulsory—Unregisigred 
dead, whether admissible —Havenue Officer, per- 
mision of, whether necassary—Agreemont to 


INDIAN CASES, 


(1927 
Registration Act—contd. E 


H . 

execute such lease unregistered, admissibility of—No 

date fixed for execution—Limitation for suit for 

specific performance—Limitatio? Act (IX of 

1908), Sch. I, Art. 1$98—Hight to specific per- 

formance—Possession,® delivery of, whether may 

be legally resisted. o 

A document containing an agreement to lease sir 
land in perpetuity for a premium of Rs. 647 and an 
annual rent of Rs. 12 requires registration and if 
unregistered cannot be used to prove the lease or 
agreement to lease, of which also all other evidence 
is exclüded by s. 92 of the Evidence Act so th&t the 
lessee has to be treated as a tenant from year to year. 

An agreement to execute a perpetual lease later 
does not requiro registration and the fact that such 
a document contains alsg covenants which cannot be 
proved without the document having been duly regis- 
tered does not prevent it from being used to prove 
this ggreement. 

If no date is fixed in an agreement to execute a 
second deed, thelimitation for bringing & suit for 
specific performance of the agreement is.three years 
under Art. 113 of the First Schedule of the Limitation 
Act from the date of the knowledge of the plaintiff 
that the defendant refused to execute the deed. 

A person in possession of the property of another is 
entitled to retain that possession if he can show that 
he could successfully maintain a suit agaifst that 
person for specific performance ofa contract that 
would give him title to the properfy. N Rao 
SaHEB v. Unio “305 


— S. 17—Mutation—Com promise—Compu'sory 
registration. See MUTATION PROCEEDINGS . 602 


— 8, 17—Memorandum of deposit of title 
deeds—Compulsory registration. See EVIDENCE 
Act, 1872, ss. 91, 92 871 


—— 88, 17, 49--Ddcument reciting already coma 
pleted transaction—Registration. í 
“Where a document recited “I borrowed from you 

four days ago Rs. 15,000 and agreed to pay iuterêst ; 

andI pledged with you as collateral security the Col- 

lector's certificate relating to the said house :” A 
Held, that inasmuch as the document did not cons 

stitute or evidence the* bargain between the parties 

and was merely the record of an already completed 
transaetion, it did not affect any interest in immove- 

&ble property and did not require registration. M 

RAMAKRISHNA Doss CHANDRATHNA Doss v. KESAVALU 

Cuartty, 26 L. W., 28; 53 M. L.J. 179; 39 M. L. T, 69 

. 34 


————— 8$. 17 (A), 49— Transfer $5 Property Act 
UV of 1882) —A ward. affecting immoveable property 
over Rs, 100 in value, whether compulsorily 
registrable—Non-registration. effect of—Award’ in 
excess of reference—Partg benegiting by exereise of 
arbitrator’ powers in excess, whether entitled to 
05ject —Uncertainty of award, effect of. 

A bona fide award aifecting immoveable property 
‘worth more than one hundred rupees, whether by way 
oftransfer or otherwise does not fall within the 
dedinition of any of the specilic. transactions which 
arereferred to in th Transfer of Property Act as 
requiring registration. Such an award is not compul- 
sarily registrable under s. 17, cl. (1) of the Registras 
tion Actand can be reesived in evidence without 
such registration. 

Oditer—Where an awati is not a; genuine award 
kasad ona buys fide reforonow buta disguise to givg 

° 
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effect to the agreement of the parties arrived at 
before the reference to arbitration and intended to 
evade the law relating tq Stamps and Registration, 
the award is not inadmissible in evidence for want of 
registration but isno award at all and is, therefore, 
inoperativeas an award. &n unregistered award 
effecting partition of immoveable property signed by 
the parties in*token of their consent thereon, is not an 
award but an instrument of partition which is com- 
pulsorily registrable and, therefore, ineffective and 
inadmissible if itis not duly registered. e 

It isonly the party prejudiced by the exercise of 
excessive authority by the arbitrator who is entitled 
to object toan award on that ground. 

An award which isin excess of the jurisdiction of 
the arbitrators and whith is vague and uncertain is 
invalid and cannot be enforced. S  BHAGWATIBAI v. 
BHAGWANDAS, A. I. R. 1927 Sind 206 277 


*. 

——— 8.17 (1), (d)— Transfer of Property Act 

(IV of 1882), s. 105—Agreement by ienant to pay 

Trent for term exceeding one year, whether lease— 

Registration, whether necessary. 

An agreement executed by a tenant whereby he 
undertakes to pay rent for certain immoveable pro- 
perty for a term exceeding one year does nat amount 


to g transfer of aright to enjoy the property and is . 


not, therefore, alease within the definition of that 
term contained in s. 105 of the Transfer of Property 
Act, but it falls nevertheless within the purview of 
8.17 (1) (d) of the Registration Act and requires 
registration. R Maune Ba SEIN v. Mauxe Hoon 
Baws, 5 R. 95; A. I. R 1927 Rang 169 105 


8.17 (2). See REGISTRATION Acr, 1903, 8.2 
305 
ss. 21, 51—Sale-deed—Description of pro- 
perties—SufKcieney far  identification——Entry in 
Book 1V instead of Book I, effect of. 
For the purposes of s. 21, Registration Act, tle 
edescription ought to be sufficient to identify the 
property, but it need not be a description of locab 
character and need not be such as to indicate to one 
*searching the register without further enquiry or in-e 
EET EE ihe precise property to which the entry 
relates. 





«Y here the properties in a sale-deed were described as ° 


“all the immoveable and moveable próperties which 
wera in 4’s possession and enjoyment as belonging 
to A at the time of his death in zemin Palanivor, 
village Sriperumbadur Talug, Ching]eput District:” 

Held, that the description was sufficient within the 
meaning of 8. 21, cl. (1), Registration Act. 

An error in mere procedure committed bya Sub- 
Registrar such as entering a transfer in Book No. 
IV and not in Book No. l as prescribed by s. 51 cl. 
(2) will not ,render the registration invalid. M 
SUBBALAKSHMI AMMAL v. NaRasiay, 521. I, J. 482; 38° 
M. L. T. 226; 25 L. W. 563; A. I. R. 1997 Mad. 586 

350 


. 
$3. 28, 29 —Mortgage-deed —Registration in 
place where property is not situated, validity of— 

Suit to recover on pemsonal corenant— Limitation e 

«Limitation Act (IX of 1998) Sch. I, Art, 110, 

applicability of. 

Even though the registration of a mortgage-deed 
at the ofice of a Sub-Registrar, within whose juris- 
dictioa neither the wahole or any portion of the 
mortgaged property, is situate cannot affect the 

mortgaged preparty, yet auch registration, if it cone 
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*. 

forms to the provisions of s. 29 of the Act, is valid 
for purposes otherthan those aifecting the property 
and a suit to cover money due under the personal 
covenant to pay contaimed ina deed so registcicd is, 
therefore, governed by Art. 116 of the Limitation Act, 
O Ram Hir SINGH v. Dunia Sinon, l Luck. Cas, 34; A. 
I. R. 1927 Oudh 214 326 
S44 9-* Unregistered lease given effect to— 
Transaction, whether can be se? aside subsequently 

— Lease, whether completed contract. 
- The rule that where an unregistered document 
which is compulsorily retüistrable has been given 
effect to, the transaction should not be set aside dées 
not apply in the case of a lease, for it cannot be said 
that it comes to an end and that the transaction is 
completed. J. Bissu Mar v. Ram Krisuaxe A. I. R. 1927 
Lah. 489 48 


©: 49—Oral compromise—Terms reduced to 
writing—Non-registration of document—Court, whe- 
. ther con fall on oral compromise. 

Even where the terms of a compromise relating 
to rights inimmoveable properly exceeding Ks. 1UU 
in value are orally settled amd then reduccd to 
writing, ifthe writing is not registered, Court will ° 
not be justified in ignoring the written comyrcmise 
and falling back on the oral cone. A JAGWANTI v. Yoir 
Narain, A. I. it. 1927. All. 587 è 8 
———— S$. 51. See REGISTRATION Act, 908, ss. 21, 51 
————— $. 77—Death of exetutant- Suecessd- eo. 

settled—Heturn of document by Registrar— Return 

whether amounts io ‘refusal’ to register Suit to 
compel registration, maintainability of. 

An order, of a Registrar returning a document 
presented to him for registration, on the ground that? 
as the executant had died and the question of hig 
successoy had not been settled, he could neithere 
register the document nor refuse to register it ŞS 
tantamount to a refusal of registration within the 
meaning of s. 77 of the Registration Act, ang affords 
acause of action for a suit under the Sselicn. L 
BagkHa Narts v. Sarv Raw, 8 Lah. 908; 28 P.L. R 
349; A. L R. 1927 Lah. 395 '" "706 


Registration endorsement, whether admissille 
A registration endorsement is admissible in evi- 
dence under s. {U of the Registration Act for the 
purpose of proving the truth of the statement con- 
tained init. A ABDUL GHAFUR w. Kaman UDDIN 95 
A. L. J. 441; A. L R. 1927 AIL 441 155 
Religious endowments—Jamily idol—Richts of 
manager, See WILL ^ 409 


Religfous Endowments Act (XX of 1863), s.10 
—£EÉigction — l'emple commitice—Vheancy— Resolution 
by committee fixing date of election—Objection by 
ome membere—islectoral roll, out of date-« A pplication 
by persons to be inciuded in voters list- Election 
held by managing member ewithetit objections being 
econsidered. by *ommittee—Validity of eleciton— 
Election rules—Bfeach, effcet gf. 

On the occurrence of a vacancy in a devasthanam 
committee constituted, under Act XX of 1:63, a 
resolution of the committee was passed Axing a dato 
forthe election of the successor. ln accorde with 
one of the rules of the committee, which enabled the 


ere-consideratfon of such a resolution, one of the wem- 


‘ers of the committee objected? to the resoluti 
the ground “that the existing list of voters liad been 
prepared 69 long ago as. 1908 and did not sontain tho 


v 


' considered the resolution fixing the 


976 
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names of more than 5 percent. of the legitimate 
number of voters. The rfeetings of the committee 
for considering the said matter were being adjourned 
from time tọ time for wagt of a quorum and in one of 
the meetings the election was adjourned tentatively 
to soms day. About 180 voters had also applied at 
that time to the committee for the inclusion of their 
names in tho lish of voters. Befwere the matters. had 
been considered by the committee,” tțhe managing 
member of the committee directed the election to be 
held on the date tentatively fixed by the committee. 
The election was heldethat day onthe old electoral 
‘roll, In a suit to set aside the election : 

Held, (1) that inasmuch as the basis on*which the 
election was. to take,place, namely, the electóral roll 
was still under consideration and there were applica- 
‘tions fof r&gistration as voters, untilthe matter was 

date of the elec- 
tion had no validity or effect; ° 

(2) also that the authority of the managing member 
alone was insufficient to proceed with the election ; 

(3) that the election held under such circumstances 
was clearly void. ` ; 

Per Kumaraswasni Sastri, J.—Where the validity of 
the list on which an election is to be held is ih ques- 
tion and where the applications of persons who are 
wiualified to vote and who claim to be enlisted es 
voters are net considered, an election held on the 
basis of adist which was several years old would not 
justify the election as a valid one. To hold other- 
wie would bea negation of all elective principles 
and actually vest in the trustee or members of the 
committes the power to dis-enfranchise voters who 
are duly qualified to vote and are entitled to exercise 
their right. A 

Per Curgenven, J—Unless there is some provision 
to the contrary, the validity of an election depends 
upon , the regularity of the procedure gaccording to 
which itis held and not upon the results, which may, 
by accident, be the same as if it had been reguMarly 
conducted. M SINGARAM CHETTIAR v SRINIVASA 
IygĒxGar, (1927) M. W. N. 197; 25 L W. 594; 38 M. Ie 
"P. 253; A. I. R. 1927 Mad. 462; 50 M. 126; 53 M. L. J. 


515 270 
——— — 8.14. See O. P. O., 1908, s. 92 ` 328 
Religious trusts—Property acquired by sad 


descending to chela—Nature of*property in hands of 

chela—Gift in favour of member of religious 

fraternity—Presumption as to nature of property." 

Where a gift is made in favour of a member of 4 
religious fraternity who is supposed to have renounced, 
the world, the gift must be considered to have been 
made in favour of the institution he serves. 

Where a property acquired by a sadh ẹ has onre 
passed to a chela in virtue of his being a chela to he 
exclusion of natural heirs, the property in the hands 
of the chela must be regarged as feligious property. 
L GHANSHAM DAS v. Anant SINGH, 9 Lah. L. J. 276 

. 2 893 


Res judicata, See C. P. Ĝ., 1608, s. 11 





Act, 1981, s. 58 (a) . 887 
: -— Rival suits for pre-emption—Omission to 
PBpeale from one decrec, when operates®*as ves 
- judicata and barseappeal from the other ‘decree. 
» Where it appeays to an Appellate Court that there 
are two decrees arising owt of two suits heard 





_fogether or ralsing the same question botween the 
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Decree of Revenue Court. See AORA Tenancy * 


“Vague or uncertain te bo efforced. 


(1927 
Res Judidata—concld. à 


i . . 
same parties or arisiig out of (wo appeals to a 

subordinate Appellate Court,,and pnly one of such 
decrees is brought before itin appeal, and there is 
nothing prejudicial to the appellant in the decree 
from which no appeal “has been brought which is not 
raised and cannot ke set right if the appeal which 
he has brought suceeeds, the right of appeal is not 
barred either by the rule of res judicata, cr at all, 
by reason ofhis failure to appeal from the decree 


_which does not prejudice him. 


Where, therefore, two rival suits for pre-emption 
are brought in respect of two propérties . sittate in 
two different mahals and the suit of one of the 
claimants is decreed in respecf of one and of the other 
ia respect of the other property, and the vendees 
acquiesce in the finding,of the trial Court in favour 
of one of the pre-emptors, filing no appeal against- 
him, bat appeal against the de:ree in favour of the 
riva] pre-emptor, the appeal filed is not barred by 
res judicata by reason of the omission to file an ag peal 
ia the other suit. O RAM Sexs Duss v. Rawpat 
TewarRi,4 O. W. N. 297 171 


Set-off—Settlement of accounts pleaded but not 

proved—Set-off, whether may be allowed. — . 

Ina suit forthe recovery of a specific sum of 
money where the defendant pleads a settlement 
which he is not able to establish but does net claim 
a set-off nor pays any Court-fee it is not competent fo 
the Court to go into the accounts betweerf the parties 
and deduct amounts found due from the plaintiff to the 
defendant. L DHANI RAM v. Fina Hussain, 28 P.L. 
R. 297; A. I. R. 1927 Lah. 431 688 


‘Shamilat—Partition—‘Hasab rasad khewat', mean- 


ing of. 

Although in ordinary villages the meaning of the 
words “hasab rasad khewat" in respect to partition 
of shamilat land is "according to the revenue assese- 
ed on the holding", in a village subject to river action 
where the revenue assessed is fluctuating and the 


^ khewat holding includes submerged land, it mus# be 


held to mean according to the area ofthe khewat 
holding. L Dutra v. LAKHU . 587 


Speolfic performance of agreement to lease— 
Limitation. See REGISTRATION Act; 1908, s. 2 ae 

———, right to, as defence to suit ‘for 2possession. 

See REGISTRATION AOT, 1908, 8.2 (T) e 305 


Specific Relief Act (I of 1877), s. 9—Summary 
suit for possession—Decree for mesne profits, whe- 
‘ther canbe awarded. . y 
In a suit under s. 9 of the Bpociffe Relief Act for 

possession, the Court cannot passa decree for mesne 

profits as the passing of sucha decree doesnot come 
within the scope of the section. M ABDUL KADI 

RowrHer v. UTHUMANSA Rowrner,eA, I. R. LARE Mad 

722 3 

- — $8. 14, 15, 16— Contract of lease— Covenant 
v renewal "on terme and conditions that may 
e adjudged reasonable”, whether void for un- 
certainty—Assignee from lessee of part only of 
demised land, whether can . sue for specific 
performance. 
Held, by 








Sir Victor Murray Coutts Trotter, 
Kt, C.J. and  Venkataeubba Rao, J. (Krish- 
man, J. dissenting)—A covenant fcr renewal 
of a lease for 99 years, pupon such terms and con- 
ditions as shall be judged reasonable’. is not tog 


Vol. 108} 
Specific RellefeAct—coneld. 


. 

A covenant to renew is clearly a covenant running 
with the land and if it runs with the land itis als 
&pportionable. , e : 

A suit, therefore, for specific performance of a 
covenant for renewal of & lease is maintainable by 
the assignee of a portio only of the originally 
demised land. The assignees of the other portion 
need not necessarily be joined as plaintiffs or implead- 
ed as parties te the suit. 

Per Venkatasubba Kao, J.—The certainty required 
for the validity ofa contract must be a reasonable 
notan absolyte one, having regard to the subject- 
matter of the contract and the circumstances under 
which and with regard to which it was entered into. 

When there is an assignment, each assignee holding 
‘his part in physical severalty, there come into exist- 
ence ag many covenants as there are assignees on 
which separate actions can be brought. . 

In this view the contract becomes a divisible con- 
tract and the rule that specific performance wilb not be 
granted of a part only does not apply, since that as- 
sumes that the contractis entire and indivisible. 

Per Krishnan, J. (dissenting)—A lessee cannot by 
his own unilateral act without any reference to or 
consent of the lessor split up into two his contract for 
a single lease to renew the whole plot as one block. 

A covenant for renewal is a single indivisible 
covenant which cannot be apportioned between 
various assignees, 

Whether acontract is made originally with two 
pr more persons or two or more become jointly 
entitled to its benefit, some alone cannot enforce 
specific performance when the others do not join. 

A covenant to renew, on such terms and conditions 
as shall be judged reasonable, is void for uncertainty. 
.M SECRETARY OF STATE FOR INDIA v. VOLKART Bros. 52 
M. L. J. 443; 88 M. L. T. 233; 25 L. W. 525; (1927) M. 
W. N.318; A I. R. 1927 Mad. 513; 50 M. 595 246 
————— $.15— Vendor competent to sell part of 

property—Specific performance of part of contract. 

Where a vendor cannot legally sell the whole of 
the property which he has agreed to sell, the vendee 
can claim specific performance of the contract as 
against his vendor for the portion that can be sold 


only if he is prepared to pay the full purchase-money. " 


"L'Pokxzag Das v. Mera Raw 755 
S, 31—Rectification, when compulsory. 

Where the identity ofthe property covered bya 
deed is not,in dispute an error in the description 
ofthe Tahsil in which it is situated is immaterial 
and there is no necessity for rectification of the deed 
under s, 31 of the Specific Relief Act. eN. Mapzorao 
NARAYAN GHATATE v. DEEPOHAND, 10 N. L. J. 117; A. I. 
R. 1927 Nag. 259 588 
Stamp Act (il of 1899), 5. 36—Provincial Small 

Cause Courts Act (IX of 1887), s. 25-sDocument not 

properly stamped admitted in evidence—Objection 

t8 admissibilityein revision. 

Where a document not properly stamped has been 
admitted in evidence by the trial Judge, objection to 
its admissibility cannot be taken,in High Court in 
revision under s. 25, Provincial Small Cause Courts 
Act, even: though the document was held admissible 
by the trial Judge on a misrgading of the contertts of 
the document. L'ATTAR SIKGH SUNDER SixeH v. Moon 
CHAND ] 884 
Statutes— Interpretation. See INTERPRETATION CF 
* STATUTES , 845 
e——— Interpretation— May, meaning of. 

“ When the word ‘may’ is used in an Act the ordinary 
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Statutes—concld. 


rule of interpretation is that the requisite condition 


"being fulfilled the Courtgvill and ought to exercise the 


powers it may exercise. B Trust LALJI v. OMKAR 
Husa, 29 Bom. L?R. 897; A. I. R. 1927 Bom. 399; 51 
e 


B. 492 . 661 
Interpretation—Penal Statutes. See PExaL 
STATUTES 633 


Interpretation—Taxing Statutes. See Ciry oF 

Rancoon Mpnicfran Act, 1922, se, 178, 230 878 

, operation of—Tenporary* Act, expiry oj— 

Pending proceedings—Rangoon Rent Act (Bur. 

Act IX of 1925), s. 10. 

As a general rule and fnless it contains some 
special provision to the contrary, after a temporary 
Act has expired no proceedings can be taken upon it 
and it ceases to have any further effect. 

Rangoon Rent Act, being a temporary Act, ceased 
to have any operation on the expiry of the time 
fixed in theeAct, and no proceedings could subsequ- 
ently be based on it, except in respect of those 
matters specially provided for in the Act itself, 

The position is the same though the proceedings 
were instituted’ prior tothe expiry ofthe Act and 
were pending when it expired. R Soorares Bara 
Bazaar Co. Lr». v. Hoosain HamaSanuz & Co., 5 R. 139; 
A.J. R. 1927 Rang. 181 * 827 
Subrogation —Limitation— Starting point. See 

TRANSFER OF Property Act, 1882, s. 74 36 
Succession Act (XXXIX of 1925), Part VIi— 

Application for appointment of curator—Order 

rejecting application—Disceretion—Interfereneg in 

revision—Delay in making application, effect of — 

Postponement of decision of application till termina 

tion of Probate proceedings, whether desirable, 

Although an order ofa District Judge under Part 
VII of Act XK XIX of 1925 ( Succession Act) is not 
open to appeal or review, it is subject to revision. 

A District Judge is entitled to take into considera- 
tion in deeiding such an application for the appoint. 
ment of acurator the delay in the presentation of 
the application, and an order rejecting such an ap- 
plication on the ground of delay cannot be interfered 


* with in revision by the High Court asitis an order 


passedin the exercise of the discretion of the Judge 
On an application for the appointment of a curator 
being filed, it is desirable that agummary enquiry 
should forthwith be held and an order should ba 
passed either putting one of the parties in possession 
or appointing a cutator; the application should not 
be kept pending tillthe decision, of any other pro- 
ceedings such as those of Piobate. N BAKHARAM 
Laxman v. Vinayak NARAYAN Darar, A. I. R. 1927 
Nag. 253 622 
Tout. See LEGAL PRACTITIONERS Act, 1879, s9. 3, 36 


40 
Transfer of Property Act (IV of 1882), s. 3— 
e Notice—Abstention from inquiry. See ljvipENCH 
Act, 1872, 98.91, 92 4 871 
—— s, 6— Vested rewainder—Spes successionis— 
Mere right to sue, . e. 
jhen a remainde® comes after+an estate tail it ig 
liable to be barred bf the tenant in tail. This risk 
it must run. But if any estate, þe it ever so small, 
is always ready from itg commencement to its end, 
o come into possession the moment the prior estates, 
be they what they may, happen to determinemit is 
then a vested remai der, and recognised as an estate 
grantable by @eed. It would” be an estate in poss 
that othér estates have a prfer 
‘claim ; and their priority’ alone. postpones or may 
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entirely prevent possession being taken by the re- 
mainderman. The gift is immediate; but the enjoy- 
ment must necessarily depend on the determination of 
the estates of those who have a ior right to the 
possession, e . 

A person executed a deed of settlement of certain 
immoveable property for the benefit of his wife and 
children, retaining to himself a life-interest in the 
profits. The deed set forth that duping the life 
time of the wffe and until the youngest child 
attained the age of twenty, the intome from the 
estate was tobe divided among the wife and child- 
ren. On the death of any child before the youngest 
“child attained the age of twenty, if the deceased 
child left issue, they were to take thei: parents' 
Share. On the youngest child attaining the age of 
twenty, theeproperty was to be sold the proceeds 
divided in equal shares between the children then 
living, and the issue of any children «who may be 
dead. After the death of the person fnaking the 
. Settlement, one of the children transferred his rights 
under the deed of settlement and the question was 
whether his rights were transferable : 

. Held, (1) that the transferor's interest in the 
settlement property was two fold, (a) he had the 
right *to enjoy the income divided according to the 
terms of the settlement, and (b) the right to share 
im the proceeds of the sale of the property if he 
was still alive when the wife died and the youngest 
child attaintd the age of twenty years ; 

(3) that both the rights were transferable, that the 
right of dhe transferor to claim his share of the 
income was more than “a mere right to sue", and 
that his interest in the property was not merely “a 
chance of an heir apparent succeeding to an estate, . 
the chance of a relation obtaining a $egacy, or any 
other mere possibility of a like nature” within s. 6 of 
-the Transfer of Property Act. R Ma Yairr v. MAHOMED 
EBRAHIMN MooLrna, 5R. 145; A. I R. 1927 Reng. 165 


690 

-————'$. 36— Purchase of agricultural A d 
Reni, apportionment of, method of. . 
A person who purchases agricultural property is* 
entitled to recover rent in respect of it upon the 
principle laid down in s. 36 of the Transfer of Pro- 
perjy Act but the calculation must be made with 
reference to the rent for the current harvest and net 
with reference to the rent for the whole year. A 
Nann Kisgonz v. RAM Sakur, L. 8.8 A. 150 Rev.; A. 
I. R. 1927 All. 569, 144 
S. 41, whether applies to involuntary trans- 

fers. 

. Section 41 of the Transfer of Property Act only 
applies to a voluntary transfer and does not apply to 


a transfer made in invitum by an order of the Court 
under which the judgment-debtor himself gloes not 
join in the transfer B Vaman PANDU PATEL w. 


TIKARAM ,Daapvo, 29 Bom. L. R. 47); A. L R. 1927 
Bom. 368 64 


by 
reversioner. 32 
Ss. B2. See MUHAMMADAN Law 72 
s. 53—F'raudulent transfer— Transfer made 
in order to defraud subsequent transfer for value, 
whether can be avoided. 
. Ampratuitous transfer may be set aside under s. 53 
.of the Transfer of Property Act if the Courf finds 
-that the transfer wa$ made with a *iew to defraud 
sibsequent bona fale "transferces for value. “A Rim 
Guaran LAL v. Baspso MAHAL i 92 


e 
s, 43 eAliepation by widow—Consent 
See Hinpu Law-#Winow 





CASES, [1927 


Transfer of Property Act—contd, 
— S. 58, See Aara Tenancy Aor, 1901, s. 26 





—— s. 59—Equitable — mgrtgage—Deposit^ of 
portion only of title-deeds relating to property, 
effect of. . 

Where the title-deeds*deposited in respect of & 
house in order to securg a loan consisted ofa certified 
copy of the partition deed under which the property 
fell to the share of the mortgagor and aJso of the Oollec- 
tor's certificate in respect of one only of the two houses 
of which the mortgaged house formed, before it was re- 
built, ang a letter was passed to the mortgagee contain- 
ing arecital that the certificate in respeft of the ther 
house waslost and in a suit on the mortgage, the 
missing certificate was produzed by the mortgagor: 

Held, that the deposit was made with the intention 
of creating a security ovey the entire property and a 
valid equitable mortgage had been created in respect 
of the same. M RAMAKRISHNA Doss CHANDRATENA Doss 
v. Kegavatu Cuxerty, 26 L, W. 28; 53 M.L. J. 179; 39 
M. L. T. 69 34 


— ——- §, 59 —Morigage of future crops—Decree Pid: 
8ale—Executing Court, whether can question validity 
of decree. 

An attack on & mortgage-decree ordering sale of 
future crops on the ground that the property ordered 
to be*sold is not legally saleable, is in reality an 
attack upon the validity of the decree and canumot be 
entertained by an executing Court. N BanHuTMAL v. 
Mapnosg, A. I. R. 1927 Nag. 216; 10 N. L. 5°87 121 
5 ss. GO, 82—Hedemption by part owner— 

Several properties mortgaged to secure one debt— 

Liability to contribute rateably to debt. 

The integrity of a mortgage cannot be “broken 
without the consent of the mortgagee. 

A person interested in a portion only of the mort- 
gaged property is not entitled to redeem that portion 
0 





y. 
Where several properties whether of one or several 
owners are, mortgaged to secure one debt, such pro- 
perties are, in the absence ofa contract to the con- 
trary, liable to contribute  rateably to the deft 
secured by the mortgage. O BaraoBIND v. BANKATE- 
SHAR. Ravan PAL SINGH 708 


8. 74—Mortgage—Subrogation—Puisne mort- 
gagee paying off decree obtained by first mortgagee 
—Right of subrogation—Suit to enforce charge 
*—Limitation—Starting point. 

A subsequent mortgagee has the rigt to pay off 
the prior mortgagee. By making such payment he 
acquires in mespect of the property all the rights and 
powers of the mortgagee whom he hag paid off, one 
of such rights being the power to enforce his charge 
against the property subject to the Law of Limitation, 
If, therefore, at the time when the subsequent mort- 
gagee seeks to enforce the security by virtue of sub- 
rogation, a suit by the first mortgagee is barred by 
time, the subgequent mortgagee's right is also barred. 

Where a second mortgagee pays off and discharges 
a decree obtained, by the first mortgagee, the second 
mortgagee by making the payment becomes entitled 
by virtue of s. 74 of the Transfer of Property Act to 
enforce that charge, byt can exercise the rights of 
the prior mortgagee only within the period of 
limitation allowed to enforce the first mortgage. The 
date of payment or of the decree does not afford a 
fresh cause of action. M MAMILLAPALLI Korappa v. 
PAMIDIPATI Raauavarya, 52 M. L. J. 532; A. I. R. 1927 
Mad, 681; 50 M, 626; 26 L. W. 501 316 

e 
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S, 82, See TRANSFER or Property Act, 1882, 





88. 60, 82 708 
S, 105— Ivease, what is—Rent deed, execution 
0f, effect of. 


The mere execution of ga rent deed does not entitle 
the person who-executes the rent deed to occupy the 
premises to which the deedelates*inasmuch as the 
rent deed does not by itself amount to a lease. A 
lease must be*executed by the lessor in favour of the 
lessee and cannot be executed by the latter in favour 
of the former. A WaAHIDULIAH v. ABDUL MAJID = 

è . 12 
8.105. See REGISTRATION Aor, 1908, ae 

05 


(D (a) 
———— S, 113 (b). See Grant 821 


Tree patta—Madras Board of Revenue Standing 
Orders, No. 18—Cancellation of tree patta by 
Government—Grant of patta to land pattadar- 
—Right to trees of tree pattadar, whether lost— 
Scope of Order No, 18. : 
The Government cannot by merely altering the 

Standing Orders and by refusing to issue fresh tree 

pattas and including the trees in the land pattas, put 

ER end to the rights over the trees of the tree patta- 
ars. 

The new policy introduced in the year 1900 by the 
Government of Madras of not having separate land 
patfas and separate tree pattas was intended to be 
carried out only where it was feasible, namely, 
where the land pattadar and tree pattadar happened 
to be the same; it was not intende@ that the trees 
should be forcibly taken up from the tree pattadar 
and granted tothe lund pattadar. By virtue of the 
Madras Board of Revenue Orders, No. 18, the trees 
were intended to be left in the possession of the treo 
pattadar and the land pattadar in whose patta 
they were to be included, while becoming liable to 
pay the assessment on them to Government, was to 
make the collection of the assessment in his turn from 
the tree patiadar. M OniNar Cxinnappa NAIDU v. 
eMANIAM Rasu GOUNDAN, 53 M. L. J. 104; A. I. R. 1927 
Mad.717 | ; 656e 
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U. P. Court of Wards Aot- concld. 


being cognizant ofthe fact had asked the trial Court 
toadjourn the case wath a view to enable him to 
defend the suit ; 

Held, that tfe fact that in the meanwhile the 
Collector had issued % notifieation* under s. 17 of 
the U. P. Court of Wards Actto creditors for pre- 
ferring claims and the plaintiff had not preferred his 
claim in time djd not entail the dismissal of his 
suit inasmugh as he would undÉrthe circumstances 
be entitled to, the benefit of the proviso to s. 20 of 
the Act. A Baxarawar SINGH v. BALWANT SINGA, 25 
A. L. J. 661; A. I. R. 1927 All. 599 633 


U. P. Gambling Act (Lof 1917). See CoxrRAcr Adr, 
1872, 8. 30 605 


U. P. Land Revenue Act (ill of 1901), ss. 32, 34 
(8)—Grov&of ryot—~Succession—SucceSsct's right to 
sue— Report of succession, whether necessary. 


Sub-section (5) of s. 34 ofthe U. P. Land Revenue 
Act can only apply to such cases of succession ‘or 
transfer which necessitate the alteration of entries in 
the rsgisters prescribed by cls. (a) to (d) of s. 32 of the 
Act, and has no application to cases with respect to 
whichentries are made in the registers prescribed by 
cl. (e) of s. 32 of the Act. A person succeedthg to a 
grove belonging to a yot can, therefore, maintain a 
suit in respect of the grove even if he has not madha 
report of his succession, A SHAM’ SARAN Das v. 
Harzans, L. R. 8 A. 87 Rev. 356 


—  — $8,141, 161, 185—Decree forgarredrs of 
rent obtained by superior proprietor against under- 
proprietor—Superior proprietor, whether cam sell 
land free of encumbrances. 


A superiofproprietor who has obtained a decree e 
for arrears of rent against an under-proprietor is not 
competent to sell the land on which arrears are due 
ignoring the previous encumbrances and decrees ong” 
tee said land. He cannot have the same advantages 
which are conferred by the Legislature on the 
Collector under s. 161 of the U. P. Land Reveffue Act. 

The principles laid down in ss. 141, 161 and 185 of 


Trespass to immoveable property— No actual « the U.P. Land Revenue Act do not apply to the case 


damage—Right to proper relief—Suit for posses- 

sion-—Plaintiff, whether can be forced to accept 

monetary compensation. 
- If a person has got any legal right in any property 
he is entitled to claim relief if his rights are in- 
fringed by any co-sharers or outsiders although he 
does not suffer any damage or inconvenience by the 
infringement during his absence. * 

No Court ean force a party to part with his pro- 
perty for a money compensation to his adversary who 
-has taken unlawful possession of it by erecting his 
building on it. L JIWAN Ram v. Hussain Baxusn, A. 
I. R.1927 Lah. 534 . 631 


U. P. Court of Wards Act (IV of 1912), ss. 17,18, 
20—Suit by creditor before assumption of estate 
by Court of Wards—Collector cagnizant of suit— 
Notification under s.17—Omission by creditor to 
prefer claim in time—Suit, if liable tobe dismissed 
pri sa and sufficient’ cause for failure to prefer 
claim. 

Where before the Court of Wards had assumed 
superintendence of an estate, a creditor had put his 
claim into suit and after the estate had been taken 
‘eharge of by the Court of Wards, the Collector had 
been informed of the, institution of the suit and 

» . 

e 


of private sales or to sales in execution of decrees 
obtained by private individuals from the Rewenue 
Court in respect of the Government revenue. The 
privileges attached toa sale held bya Collector who 
proceeds to realise the arrears of revenue by selling 
the land in respect of which the arrear is due can- 
not be claimed bya private person who pays the 
Government revenue in respect of land owned by 
another or obtains a decree forthe same and sells 
land in execution of that decree. O MOHAMMAD Raza 


v. Rarig Husar, 4 O. W. N. 435; A.I. R. 1927 Oudh 
190 e E: 164 
s. 233 (K)—Partition—Patti or mahal 


jointly recorded in ghe names of plaintiff and 
defendant—N o question of title raged in partition 
proceedings—Suit «or declaration that plaintiff is 
owner, whether barral. 


Where in the partition proceedings no question of 
itle as between the partjes is raised and in his suit 
the plaintiff does not seek to alter the constitution of 
the ahal as found by the Revenue Authorities the 
object of the suit being not to, take oyt of the mahal 
apy land which has been allotted to that mahal or 
to*intérfere with the,share of Government revenue 
which -has been declared to be payable by each 


* 
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U. P. Land Revenue Act—coneld, 


mahal -hut simply to seek a declarafion that the 
plaintiff is the owner of the pajti or the mahal jointly 
recorded in the name ofthe parties, the suit is not 
barred by s. 233 (k) of the U. P. Lawd Revenue Act. 
O Mir WAJID Agi v. MoRAMMAD IBRAHIM 204 


U. P. Municipalities Act (11 of 1916), s, 255— 
Prosecution for offence—Failure to produce evi- 
dence—Dismissal of complaint—Ke-trial, whether 
can be ordered, .® é 
The owner of certain cattle was progecuted under 

the U. P. Municipalities Act for tying his cattle 
on a portion of a Municipal lane. The Magistrate 
cajled upon the Municipality to prove that the 
lane belonged to them and the Municipality having 
failed to adduce evidencein support of this conten- 
tion the accused-was distharged. In revision: 

Held, that having failed to produce their evidence 
at the proper time the Municipality were not entitled 
to an order for a re-trial of the case. A*MUNICIPAL 
Boarp or Benargs v. MAHADEO, L. R.8 A. 105 Or.; 28 
Cr, L. J. 608; 8 A. I. Or. R. 98; A. I. R. 1927 All. LP 


Vendor. and'purchaser—Sale of immoveable pro- 
perty—Concomitant, rights pass to vendee unless 
expressly reserved—Open space at the end of blind 
‘alley-Owners of abutting houses, rights of. 

When a house or any other immoveable property 
is Bold, all rights-and privileges concomitant to it 
and previously enjoyed by the vendor go with it, 
especially when there is no provision to the contrary 
in thg deed of.sale and itis of nouse tothe seller 
to reserve hem. 

It may generally be presumed that an open space 
at the end of a blind alley is meant for the use of 
the owners and occupants of all the houses abutting 


eon it. L PRABHU Man v. Banwari Lan, 9 Lah. L. J. 
195; 28-P. L. R. 230; A; I. R. 1927 Lah. 351 432 
Walver. See GRANT. 821 

* @ajib-ul-arz. See PRE-EMPTION * 624 


WllI—Construction—' Effects, whether conveys] int 
movegble property—Context, importance of— Convey- 
ance by executor for debts after winding up— 
Shares of beneficiaries, how faraffected—Conveyance 
by executor, whether necessary to perfect title of 
beneficiaries—Landlord and tenant—Estoppel 
ag@inst denying title—Estoppel—General principles, 
—Evidence Act (I of 1872), ss. 115, 116. 

An Armenian Obhristian died leaving a Will the 
material portion of which ran as follows :— 

I do hereby appotnt Mary my wife the sole execu- 
trix of this my Will. Ido hereby revoke all Wills and 
dispositions heretofore made by me, and do publish 
and declare this to be my last Will and testament, 
I give and devise and bequeath my three? houses 
numbered respectively 68, 68-A, 68-B, in Halpin Road, 
in thesaid town of Rangoon, together with land 
thereto belonging and allthe out-officeg and buildings 
standing.tBereon, and .allmy houseMold furnitures, 
carriages, horsesechattels and effects, and all moneys 
and debts due and owing to me which I shall be pos- 
sessed of at the time of my death unto my said exe®ut- 
rix absolutely. . 

The testator was possessed of other immoveable 
property beSides that menfidned in the Will, viz, ane 
estat@gt Konkine. His widow obtained probate and ad- 
ministered the estaje and the family of the deceased 
tonsisting of the, wideiv.and four sons moved to the 
Konkine estate. The widow conveyed the estate for 
debts contracted by her but tle whole family. cons. 
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tinued to remain in possession ander an agreement 
of lease in favour of the eldest son. On notice to 
quit being issued, the sons dispyted the title, of the 
purchaser and set up their own rightsin the estate, 
and the purchaser sued for Possession : ‘ 

Held, (1) that though tl% word ‘effects’, like many 
other words of general apd indefinite meaning, may be 
sufficient in a certain context to pass immoveable as 
well as moveable property and a fortiori it would 
beso in India where there is little distinction be- 
tween moveable and immoveable property in matters 
of succession, yet the context in the case was not 
capable of such a construction, and that fonsequenfly, 
the Konkine estate did not pass to the widow under 
the Will; 

(2) that inasmuch as the estate had been wound up 
long before the sale by the,widow, she had no right 
io convey the estate as an executrix ; 

(3) that the mere fact that she had not distributed 
the shayes to her sons did not confer on her a title 
to convey nor give a good title tothe plaintiff who 
had taken from her with knowledge of the circum- 
stances ; 

(4) thatthe conveyance by the executrix did not, 
therefore, convey anything more than her own share 
mit; 

(5) that inasmuch as the eldest son was a party to 
the lease he was estopped from disputing the plaint- 
ifs title under s. 116 ofthe Evidence Act; | * 

(6) but that the other sons were not barred from 
claiming their shares either by the rule of estoppel 
or by the rule thathe who seeks equity must do 
equity. 

Though the heirs of. a person who had left a Will 
appointing an executor might, in strictness, require 
conveyances from the executor to perfect their title, 
yet such niceties as conveyances by executors of 
shares of land are'not in familiar use in India, except 
perhaps in the old Presidency Towns, and they can 
rely on their beneficial title at any rate when they 
aredefending a suit brought against them. PG 
JOHN AGABOG VERTANNES v. JAMES GOLDER ROBINSON 

eA. I.R. 1927 P. 0.151; 53M. L. J. 71; (1927 M.W., 
N. 492; 29 Bom. L. R. 1017; 46 O. L. J. 129; 25 A.L 
* J. 713; 5 R. 427; 310, W. N. 1078; 39 M. L. T. 134; 26 
L. W. 417 639 


Construction— Declaration of trust in yess 
pect of certain property for benefit of idol—Pro- 
perty subsequently. devised along witheother pro- 
perties, effect of—Suit relating to debutter property 
-—Idol, whether necessary party—Partition suit— 
Person havtng right of residence, whether necessary 
party—Property endowed for benef& of family 
idol—Manager, whether entitled to act as shebait. 


In every case in which questions of deb sheba arise 
the idol is not*a necessary party to be brought on the 
record. . e . 

Where in afuit for partition the rights of persons 
entitled to reside in certain houses included in the 
suit are recognised by all parties, it is not necega 
sary to make such persons parties to the suit, 

It is open to persons interested in the maintenance 
and worship of family idols to create additional en- 
dowments for the benefi? of such idols. It is also- 
open to such donors to lay down rules for the 
management of the subsequently endowed properties 
and to nominate the persons who should be the, 
managers thereof. But such managers, although they 
may be described by-fhe flonor as shebaits, do noh 

. 
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become shebaits of the family idols in the sense in 
which the shebaits nominated by the original founder 
are, nor do they become, entitled to interfere in the 
management of the originajlyendowed properties. 

A certain Hindu charged certain properties belong- 
ing to him with the expenses of the worship of cer- 
tain idols by means of a trust deed. He subsequent- 
ly made a Will whereby he devised this property 
and certain other properties to his widow “for her 
absolute use and benefit during the term of her 
nagural life, with power to collect and «realise the 
rent and profits of the said premises for her support 
without any claim demand or control of my sons 
and to pay the expenses of the worship of the said 
idols provided in the trust deed:” 

Held, (1) that the properties other than the pro- 
perty mentioned expressly in the trust deed passed 
under the Will tothe widow and the heirs of the 
testator free from any charge thereon for*the ex- 
penses of the worship of the family idols mentioned 
in the trust deed; s 

(2) that even if the properties other than the pro- 
perty mentioned in the trust deed were to be charged 
with the expenses for the worship of idols, such 
charge would subsist only during the lifetime of 
the widow. and would not extend to the properties 
in the hands of the heirs of the testator. C BROJENDRA 
Natu SEAL v. LALIT Monan Seat, 45 C. L. J. 41; A. I 
R. 1927Cal. 262  . 409 
— Construction—Executor by — implication— 

Appointment as executor, what constitutes—Amend- 

ment of application for Probate into one for Letters 

of Administration. 

A testator executed a Will leaving the bulk of his 
property to his minor daughter and appointed his 
mother as her guardian and stated thatshe should 
have full right to spend the income but not the 
principal No other specific duties were laid upon the 
testator’s mother but there were directions that he 
did not wish certain after-death ceremonies to be 
*perforned but merely that his mother should feast, 
the poor on ‘his death anniversaries : 

. Held, that the mother had not been appointed, 
executor by the terms of the Will. 

An applieation for Probate may be allowed to be 
amended even in- appeal into one for Letters of 
Administration, when it is found that no one, has 
been appainted as an executor under the Will, in 
view of the fact that the law relating to Wills is im- 
perfectly understood in India, especially in the 
Mufassil, L Lapo RANI Gustu v. SIBEA* RaNI, 9 Lah. 
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981 
Will—concld. 


Proof of genutneness—Will written by person 
taking great gbenejits under it—Necessity of strict 
scrutiny of evidence. 

The circumstance tRat the writef of a Will isa 
person who has to take very great benefits under it 
must put a Court on guard and cause it to be 
vigilant in examjning the evidence in support of the 
instruments N Vinayak NARAYAN Daran v. SAKHARAM 
Laxman MAHAJAN, A. I. R. 1927 Nag. 264 635 
WORDS AND PHRASES:— 

Aggrieved person. See REDEMPTION or MORTGAGES 

(PUNJAB) Act, 1913, sa. 9, 12 418 

Book-debts. See Coupauiss Aor, 1913, ss. d 


Clearing. See Forzsr Adr, 1878, 5.32(c) 559 
Effects. eSee WILL ee 635 
For ever. See Hinpu Law 785 
Hasak fasad khewat. See SHAMILAT 587 
Loss. See RAILWAYTS Acor, 1890, s. 72 440 


May. See Bouay PLEADERS Act, 1920, s. 20 (1) 661 
Months. See LIMITATION Acr, 1908, s. 25 588 
Within six months. See RatLways Act, 1890, 
ss. 77, 140 (c) 607 
Workman's Breach of Contract Act qa of * 

1859), s, 2 (1)—Order of Magistrate directing 

accused towork for more than one year, whether legal 

—Disobedience, whether punishable—Remedy * of 

party—General loan on condition of service, whether 

comes under Act, 

Under s. 2 (1) of the Workman's Breach of Ogntract 
Act, a Magistrate cannot order an ac®used person 
to work for more than one year. An order directing 
the accused to serve for a period of over 2 years is 
illegal and he cannot be prosecuted for disobedience 
of such an drder. The remedy of the party aggriev~ 
edin such a case is to apply and get a fresh order 
passed in place of the illegal order. The High Court 
in revisfbn against an order refusing to punish tms" 
eccused for such alleged disobedience will not be 
justified in passing after a considerable lapse of 
time from the date of the breach of the corftract, the 
order whichthe Magistrate should have originally 
passed. 

The Workman’s Breach of Contract Act has no 
application where the loan advanced to the workman 

* was not one for any particular work to be done and 
the service was mot to be restricted to agricultural 
work but embraced any kind of service including 
domestic service which the employer might demand 
from the accused. M A. PARAYYA v. VENKATAGADU, 52 
M. L J. 568; 38 M. L. T. 321; A. 1. R. 1927 Mad. 603; 


L. J. 152; 29 P. L, R, 220 . &194 28 Or. L, J, 061; 20 L, W, 131; 8 A, IL Or, R. 213 497 
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lent transfer—Transfer made in order to 
defraud subsequent transfer for value, whe- 
ther can be avoided : m 
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evidence—Duty ; 
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Punsas Courts Act, 1918, A 44, See Juris- 
diction 

PUNJAB LAND REVENUE Act, 1687, s. 117=-Par- 
tition proceedings—Denial of stitles- Suit for 
possession based on title - Jurisdiction of 
Revenue Court 

PUNJAB PRE-EMPTION Aof 1913, s. 20— Notice, 
form and contents of— Written notice, whe- 
ther necessary — Court's duty to inform vendor 
of contents of notice—Court ordering notice 
to be placed on file—Presumption as to 
service on vendor— Evidence Act, 1872, s. 114 
—Qmaia presumuntur rite esse acta ae 


33 


12 


` REGISTRATION Act, 1908, s. 17 (1), (d)—Transfer * 


of Property Act, 1882,s. 105—Agreement by 
: tenant to pay rent for term exceeding one 


year, whether lease— Registration, whether 


necessary 








~ 88.17,49. See Transfer of Property 
11 Act, 1882, s 59 ove 
— —5— s 49. Sce Hindu Law—Widow 
7 — s. 49—Unregistered lease given eflect 
to—Transaction, whether can be set aside 
subsequently —Lease, whether completed 
42 contract 
" Res E FACIT. See Civil Procedure Code, 1908, 
10 Beves. See Civil Procedure Code, 1908, 0. ; 
1 XLVII,r.1 
TRANSFER OF PROPERTY Act, 1882 s. 41, whether 
applies to involuntary transfers © ani 
——— 8.92. See Muhammadan Law ne 
27 — ——— 8.53. See Provincial Insolvency Act, 
1920, ss. 28, 53 
Ee aaa BD ~Equitable mortgage—Deposit 
of portion only of title-deeds relating to 
property, effect of— Registration Act, 1908, 
as. 17, 49—Document reciting already com- 
pleted transaction— Registration 
— ———- s. 105. See Registration Aot, 1908, 
e 8, 17 (1) (d) » 
43  Wakf. See Muhammadan Law 
717 Wipow—Surrender, essentials of. See Hindu 
* Law—Widow 
e WORDS AND Parases—-Lis pendens, Sce Muham- 
madan Law 
Omina prasumuntur rite esse acta. 
$7 See Punjab Pre-emption Act, 1913, s. 20 š 
“Period prescribed”, foanio of. See 
“Limitation Act, 1908, s. 19 an 
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ALLAHABAD HIGH COURT. 
Firer Orvin APPEAL No. 157 or 1924, 
Mareh 31, 1927. 

Present: —Sir Grimwood Mears, Kr., 
Chiet Justice, and Mr. Justice Dalal. 
MITTHU LAL—DEFENDANT 
—APPELLANT 

versus e 
DEOJIT AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 
Mortgage—Preliminary decree—Amount- fixed by 
preliminary decree, whether can be alsered in final 
decree~-Death of one of several mortgagors before 
preliminary decree, effect of—Practice—New ground 
of appeal raised with Court's permission—Limitation 
of new plea, whether can be raised. 
At the time ofthe preparation of the final decree 
the amount fixed in the preliminary decree cannot 


be altered except for some reason or some event- 


which may have happened subsequent to the pre- 
liminary decree. 

The amount fixed by a preliminary decree cannot, 
thefefore, be reduced in the final decree on the 
ground that one of the mortgagors had died before 
theepassing ofthe preliminary decree and the suit 
had consequently abated so far as his share in the 
property was concerned: 

. nam Ah v. Baij Nath Ram Sahu (1) distingu- 
ished. . , 

An objection that the plea raised in an additional 
ground of appeal, is barred by limitation can be 
raised at any moment prior to the decisjon of the 
appeal even though the fresh ground of appeal was 
added with the Permission of the Court. 

First appeal from a decree of the Sub- 
ordinate Judge, Mainpuri, dated the 19th 
of January, 1924, | 

Messrs. A. P.* Pandey, Benod Behari Lal 
and Shiam Sunder Lal, for the Appellant. : 

Mr. N P. Asthana, for the Bespondents, 

JUDGMENT.—A suit for sale was 
brought and a preliminary decree was 
passed by the trial Couton 6th Decem- 
ber, 1920. Thisis an appeal from the 
final decree. Ons of the mortgagors, 
Radhe Singh, died and his successors-in- 
interest were not brovght on the record 

e 


: i ` 


. ed the amount of the 





within the period of limitation. It is re- 
presented* that Radhe Singh was dead at 
the time of the passing of the preliminary 
decree on the 6th December, 1920, and that, 
therefore, when the final decree was pass- 
decree ought to 
have been reduced proportionate to*the 
share of Radhe Singh in the property, 
Radhe Singh’s share was one-ninth, so the 
appeal is valued at Rs. 775, one ninth of 
the amount of Rs. 6,973 entered in the 
final decree. In support of his contention 
the learned Counsel quoted the ruling in 
the ease of Imam Ali v. Baij Nath Ram 
Sahu (1) Ia that ease, on account of the 
failure of the decree-holder to bring on the 
record the legal representatives of one of 
the judgment-debtors, the decree-holder 
wag deprived of his remedy against part 
of the property ordered to be sold in @xe- 
cution of the decree, The learned Judges 
held that the decree-holder could not bur- 
den the rest of the property with the 
ameunt payable by the property against 
which he had lost his claim through his 
own negligence. The case here, however, 
is different. Itis stated on behalf of the 
appellant that Radhe Singh was dead at 
the time ofthe passing of the preliminary 
decree and nothing has happened sub- 
sequent tOo that decree which would entitle 
thé appellant to ask for a reduction of the 
amount fixed fa the preliminary decree, 
This objection as to the reduction of the 
amoupt due on the mortgage should have 
been put forward af'the time,the prelimi- 
mary decree was passed. At the time of 
the preparation of tlre final dectee the 
amount fixed in the preliminary ,decgee 
cannot be altered except for some reason or 
some eyent which may have happened sub-» 


(1) 33 O. 613; 10 C. W. N, 551; 3 C. L. J. 576, 


*. 


e were heard. 


. || Ti 
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sequent to the preliminary decree. We 
are, therefore, of opinion that grounds 
Nos.l and 2 of the appeal fail and the 
&mount entered in the final decree cannot 
be reduced. . , 

The third ground of appeal was added 
on the Sth of February, 1,27. On that date 
it is admitted that the new plea raised 
in that ground of appeal, was time-barred. 
It is argued, however, that this fresh 
ground was added with the permission of 
this Court after arguments on both sides 
On that day the plea of 
limitation was not raised and no decision 
was arrived ate by this Court. A plea of 
limitstien can be raised at any moment 
prior to the decision of the appeal, and 
we think that the respondents’ Counsel, 
Mr. Narain Prasad, is entitled to raise the 
plea though the fresh ground of appeal 
was added with the permission of this Court. 
As that ground of appeal was barred by, 
limitation on the date on which it was 
“added, we are of opinion that it cannot be 
argued today, 

In the result we dismiss this appeal 
. With costs which shall include fees here on 
the hfgher scale. 


AUN, A Appeal dismissed. 


— 
e 


MADRAS HIGH COURT. 


«ø Civiu Reviston Psririon No. 1963 or 1925.. 


December 9, 1926. 
.ePresent:;—Mr. Justice Madhavan Nair. 
BSAMMITI RANGAREDDI AND OTHE&S 4 

Dergnpants Nos. 1 TO 3—PuTITIONERS 
: i versus $ 
* YALLIALWAR CHINASIDDA REDDI 
' AND ANOTHER—PLAINTIFF AND DEFENDANT 
No, 4— RESPONDENTS. 

Civil Procedure Code (Act V of 1908) Sch. II, 
para. 1—Arbitration- -Reference by Court—Party in- 
terested, omission of, to join—Proceedings,validity of. 

What gives the Court jurisuiction to refer matters 
to arbitration is the consent of all the parties in- 
terested and wherea party to the suit Ifas not given 
his consent,* the Court has no jurisdiction, to refer 
the matter to arbitration and this defect vitiates the 
reference and all the subsequente proceedings. [p. 3, 


col. 1.] e 
Potita Pavana Panda v. Narasinga Panda (1) and 


Subba Rao v. Appudurai Iyer (2), followed. 
. Petition, ander s, *115 of Act V of 1908, 
praying the High Court to revise the decree 
of the*Court of the District Munsif, Téru- 
peti, in O. S. No. 837 of 1923. 
Mr. B. Sommaya, for the Petitioners. 

e Messrs. B., Ce Sankarandrayana, and E. 

Krishnamoorthi, for thte Respondents, 


2 SAMMITi RANGAKEDDI V. YALLIALWAR CHINASIDDA REDDI 
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JUDGMENT.—The qur of the 
plaintiff and the 4th defendant, the father 
of defendants Nos. land 2 and another . 
Started a partnership business. On the 
death of the plaintifi’s father his sons be- 
came members of the partnership, and the 
3rd defendant wes also taken in as a 
partner. Later en, the father of defendants 
Nos. land 2 having died they also became 
members of the partnership. Tke plaintiff 
and the 4th defendant were entitled to 
one- twelfth share in the partpership , busi- 
ness, Unpleasantness having arisen be- 
tween the parties, the plaintiff instituted a 
suit for the dissolution of the partnership, 
settlement of accounts, and recovery of his. 
brother's one-twelfth share and for other 
allied reliefs. The defendants including 
the 4th defendant disputed the correctness 
of some of the statemenis made in the 
plaint. "The 4th defendantalso prayed that 
the amount cue to him might be paid to 
him. The case wae, by an order of Court, : 
referred to an arbitration of three perscns. 
The 4th defendant cid not join dn the 
reference and was not a party to it. One 
ofthe arbitrators did not attend 3 ofthe 
meetings*of the arbitration board. The 
arbitrators gave their award and the plaint- 
iff and the 4th defendant were given their 
one-twelfth share. 

Before the District Munsif the award was 
objeeted to on the ground that "the refer- 
ence itself from the Court was invalid for 


. the reason that the 4th defendant had not 


joined the reference, and also on the ground 
that all the arbitrators were not present at 
all their meetings. He overruled the latter 
objection and as regards the former, he 
held that, if the plaintiff was given only 
«half of the one twelfth share awarded to 
him and the4th defendant jointly, the fact 
that the 4th defendant did not join the 
referenee would not affect the validity of 
the award. He, therefore, geve a “judg- 
ment in the terms of the award as modified 
with references to the 4th defendant's 
share in the amount for the plaintifi’s share, 
viz., Rs. 608-4-10 with'subsequent intérest.” 
The present petition has been filed by 
defendants Nos. 1 to 3 to revise the decree 
of the District Munsif; and the 4th defend. 
ant has filed a memorandum of objections 
effectively supporting the revision petition, 
The same two objections that were pres- 
sed before the District Munsif have again’ 
been urged beforeme by Mr. Somayya on 

behalf of the petitioners. Either of thg. 

. 
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_grounds,, if accepted, would lead to the 
Setting aside of the District Muasif's dec- 
ree. Inthis judgment, I propose to deal 


‘only with the first objection, namely, that - 


the award ig invalid asthe 4th defendant 
was nota party to the reference. 

It cannot be denied that the 4th defend- 
ant is a necessary party.to the reference. 
Section lof Sch. IL of the Civil Procedure 


Codestates that ‘‘ Where in any suit all the . 


parties interested agree that any matter in 
‘difference between them shall be referred 
to atbitratión, they may, at any time before 
judgment is pronounced, apply to the 
Court for an order of reference." The 
section requires that all parties interested 
should agree before the Court makes a valid 
reference to arbitration. As the 4th de- 
fendant has not joined in the referente, it 
follows that the reference is not a valid 
one. What gives the Court jurisdiction to 
refer matters to arbitration is the consent 
of all the parties interested, and as the 4th 
defendant has not given his consent, the 
Oourj had no jurisdiction, to refer the mat- 
ter to arbitration. This defect which 
vitiated the reference and all the subse- 
quent proceedings cannot be cared by the 
Court ignoring the 4th defendant and giv- 
ing the plaintiff only half of the one-twelfth 
share due both to the plaintiff and the 4th 
defendant. The 4th defendant not being 
a party to the reference has a right to 
question the validity of the award and this 
will affect the interest of défendants Nos. 1 
to 3 also. In these circumstances, I hold 
that the reference itself is invalid. This 
cqnelusion is supported by the decisions of 
this Court in Potita Pavana Panda v. Nara- 
singa Panda (1) and Subba Rao v. Appudu- 
rai Tyer (2). It is unnecessary to reter to 
the other decisions brought to my notice on 
this point. 

In this view, the District Munsif should 
not have gigen effect to the award of the 
arbitrators even ina modified form. 

Allowing this objection, I set aside the 
decree of the lower Court. The District 
Munsif will restore'the suit to kis file and 
proceed to dispose of it on the merits, The 
lst respondent will pay the petitioners’ 
costs of this revision petition?’ The memo- 
randum of objections by the 4th defendant 
is allowed but I make ne order as to costs. 

V. N. V. Application allowed, 


(1) 81 Ind. Cas. 155; 42 M, 632; 36 M. L. J. 538. 
(2) 86 Ind. Cas. 839; 48 M. L. J. 142; (1925) M. WAN. 
Q7; 31 L, W. 498; A. L R, 1985 Mad 621, 


RAM AUTAR 4, BENI MADHO MİSRA. "d 


OUDH CHIEF COURT. 
Second Civit APPEAL No. 87 or 1927. 
April 21, 1927. 

Present :—Mg. Justice King. 

RAM AUTAR-—PLatiNTIFF— 

APPELLANT 
Versus 

BENI MADHO MISRA. AND ANOTHER-— 

DEFENQRANTS —RESPONDENTS. . 
Practice—Agpeal—Case not set "hg in trial Court, 

whether can be qllowed. 

A party cannot be allowed to set up a new case in 


appeal the effect of which is to re-open the whole 
ease. [p.4, col. 2.] . 


Second appeal against the decree and 
judgment of thé Subordinate Judge, Par- 
tabgarh, dated the 23rd November, 1925, 
upholding that of the Munsif, Partabgarh, 
dated the 14th July, 1926. 

Mr. Radha Krishan, for the Appellant. 

Messrs Ram Bhrose Lal and Harish 
Chandra, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for recovery of money duewna 
mortgage executed in the plaintifi’s favour 
by defendant No, 1 on his own behaft 
and also in his capacity as certificated 
guardian of Kamta Din, defendant No. 2. 

Defendant No. 1 admitted the execution 
of the mortgage-deed but pleaded re-pay- 
ment of the mortgage money and pleaded 
‘also that the deed was executed on behalf 
of defendant No. 2 alone, so that defend- 
ant No. 2 alone is responsible for re-pay- 
ment. ° 

Defendant No. 2 alleged that the mort- 
‘gaged property belonged to his fether 
Janki alone and that defendant No. 1, 
who is Janki’s brother, had no share in 
it. He also pleaded that the mortgage 
was executed without legal’ necessity and 
pleaded further that the mortgage is legal- 
ly invalid because it was executed by 
Beni Madho as certificated fuardian with- 
out the permission of the District Judge. 

The Courts below have agreed in finding 
that tha property in suit does not belong 
to Kamta Din defendant Wo. 2 alone, 
It beldhged to Salik Ram father of Beni 
Madho and danki who inherited it froin 
their father jointlf. The trial Court 
found that legal, necessify for the mort- 
gag& was not proved and that re-payment 
of the mortgage-mnney was not proved. 
Both the Courts below have. alse found 
that the mortgage is not binding onyec- 
fend£nt No.2 because Beni Madho was a 
guprdian appointed by the Court and he 
exécufed tha mortgage. wifhout the pre- 
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vious permission of the Court in contra- 
vention of the provisions of s. 29 of the 
Guardians and Wards Act, 1890. The 
Courts have, therefofe, given the plaintiff 
a decree against the share of defendant 


No. 1 only. ° 


In second appeal the plaintiffs main 
contention is that the property is the joint 
ancestral property ofthe twe defendants who 
are membetsof a joint Hindu family 
and that Beni Madho as ‘the karta or 
manager of the joint family was empower- 
ed to execute the mortgage for legal 
necessity and that legal necessity'has been 
proved. ° 
: The'léarned Counsel for the appellant 
has relied upon the ruling of their Lord- 
ships ofthe Privy Council in the case of 
Gharib Ullah v. Khalak Singh (1). In that 
case it was held by their Lordships that 
& guardian of the property of an infant 
cannot properly be appointed in respect 
of ‘the infant’s interest in the property of 
go undivided Mitaksbara family, such 
interest net being individual property, 
and, therefore, not property with which a 
gqyardian, if appointed, would have apy- 
thing fb do. 

' On the strength of this ruling it would 
appear that if the two defendants are in 
facts members of a joint Hindu family 
and if Beni Madho is in fact the manager 
of that joint family, then he would have 
the ordinary powers of alienation exercise- 
able by a manager in respect of joint 
family property irrespective of the fach 
that he has been appointed certificated 
guardian of the minor's property. Thè 
effect of such an appointment would be 
that Beni Madho could not mortgage the 
minor's separate interests without the 
sanction of fhe District Court, but he 
would be empowered in his capacity as 
manager of the joint family to mortgage 
the joint family property for legal neces- 


Bity. 

The difficulty which stands in the appel- 
lant's way in the present cage is that the 
plaintiff never set up the*case that the 
two defendants were members of a joint 
Hindu family or that Beni Madho,was 
the manager ef that joint family. Defend- 
ants also never set up anysuch case, On 
the confrary defendant No. 2 contended 
th?» the property in suit was hig ex- 
elusive property.» It is true that the Courts 


* (1) 25 A. 407 P.C.;" 301. A, 105; 5 Bom. LIR. €78; 


7 ©. W.N 681; 8 Sar. P; C. J. 483. 
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have found that both the defendants have 
undivided interests in the property in suit 
but there is no finding that the two de- 
fendants are members of a joint family 
or that Beni Madho is the manager of the 
joint family. The Court below refused 
to consider the cdntention which is now 
being. raised ag&in in second appeal on 
the ground that it was a new position 
which had not been taken in the trial 
Ceurt. For the same reasons I think the 
appeltant cannot be permitted to set up 
that case in second appeal. Although 
both the defendants may have,undivided 
interests in the mortgaged property it 
does not necessarily follow that they are 
members of a joint Hindu family or that 
Bend Madho is the manager of that family. 
The mere fact that Beni Madho was ap- 
pointed by the Court as guardian of the 
property of defendant No. 2 militates 
against the presumption that the two de- 
fendants are members of a joint Hindu 
famisy. For aught we know. Janki and 
Beni Madho may have separated. * The 
question of their union or separation was 
not considered by the Courts below. 

Even if the appellant were allowed to 
set up the case above mentioned in second 
appeal it would be necessary to remand 
the case to the Court below for a finding 
upon the question whether the mortgage 
was executed by defendant No. 1 for legal 
necessity. That question was decided by 
the trial Court againstthe appellant. I 
think it is unnecessary for reasons abdve 
mentioned toremand the case for a finding. 
on that point. Even if the finding were'in 
the appellant's favour it would be useless 
without further findings upon the questions 
whether the two defendants are members 
ofa joint family and whether defendant 
No, lis manager. This means re opening 
the wholé case. 

Agreeing with the Court befBw I dismiss 
the appeal with costs. 


G.H o Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Second Orvit AppsaL No. 71 or 1925. 
April 7, 1997. 
Present:--Mr. Justice Mukerji and 
Mr. Justice, Ash worth. 
BHAIRON SHANKAR SINGH— 
PLAINTIEF—ARPELLANT 


versus 
SHIAM SINGH AND ornERs—DRFENDANTS 
—Rz-PONDENTS. 

Hindu Law—Joint family—Mortgage by father for 
legal* necessity*—Decree against father and minor sons 
—Minors not properly represented in suit—Decree, 
validity of. < 

A decree obtained against a Hindu father and his 
minor sons on a mortgage executed by the father 
for proper necessity, cannot be set aside at the in- 
stanca of the minor sons on the mere ground that 
a guardian had not been duly appointed for 
them in the suit and that they had not, therefore, 
been properly represented. 

Hori Lal v. Munnan Kunwar (1), followed. 


Second appeal from a decree of the 
Distriet Judge, Azamgarh, dated the 13th 
October, 1924. 

Mr. Ram Nama, Prasad, for the Appellant. 

Méssrs. P. L. Banerji and N. Upadhya, 
for the Respondents. 


JUDGMENT.—The facts* briefly are 
these: There was & family of mortgagors 
whose pedigree is given at page 5 of the 
paper book. The plaintiff Bhairon Shankar 
is the youngest person in thefamily. The 
family owned a four-annas two cowry 
share and one-half of this was mortgaged 
in 1869 by allthe four branches.  Sub- 
sequently the three branches (excluding 
Him Bali Singh) made four mortgages 
of their entire interest in the property, 
one mortgage being of 1871, two of 1873 
and one of 1874. Ram Bali's interest in 
thé property subject to the first mortgage 
was sold and was purchased by the 
mortgagee. Weare, therefore, not concern- 
ed with him in this second appeal. The 
suit relate? to Ram Bali’s share also 
but because of the auction-sale mentioned, 
no point has been urged in support of 
this portion of the claim. The’ mortgagee 
who was the esamé person in all the five 
mortgages, brought the suit for sale in 
1578 on the last four mortgages and he 
got a decree for sale. Tb this suit the 
three sons of Ram Abheraj Singh were 
parties. They were minors at the time 
and one of the questions for considera- 
tion in this case is whether there wasa 
proper appointment of a guardian for 
them. The decree was followed by execu- 
tion sale and ultimately the mortgagee 
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himself purchased the property. Bhairon 
Shankar now says that his father and 
his uncles were noj properly represented 
in Ganga Singh's suit and that, therefore, it 
is still open to him to redeem the property. 

It has been found in the Court below 


: that there was legal necessity for the 


- were bindin 


. 


loans and that, therefore, the morigages 
g' on the family. Bhairon 
Shankar’s sele ground of claim appears 
to be this that his father and uncles 
were not properly represented and, there- 
fore, he is entitled toredeem the proper? 
ty. The District Judge held that there 
was an appointment cf a guardian but 
we are not &atisfied that such was the 
case. The only circumstance on which 
the learned: Judge relied was that there 
was an application on the record placed 
immediately after the plaint in the file. 
The application has been weeded out and 
we do not at all know what the appli- 
cation was for. It is too much to presume 
that the application was for the appointmeat 
ofa guardian and further tbat'there was an 
order of appointment by the Court. The 
case, however, does not rest there. . As 
already stated it has been found that 
there was legal necessity for the loans, 
The utmost that can follow from the 


non-representation of the father and uncles e 


ofthe plaintiff would be this that they 
were not atall parties to the suit. But, 
their father was a party and the mort- 
gages being legitimate transactiong, the 
deeree obtained against the father would 
hind the sons vide Hori Lal v. Munnun 
Kunwar (1) The judgment, therefore, 
yas binding on the fatter» of the present 
plaintiff and it is equally binding on the 
plaintiff himseif. This is enough for the 
disposal of the appeal. . 
We dismiss this appeal with costs, 


A. N. A. Appeal dismissed. 
(1) 15 Ind. Cas. 126; 34 A. 549; 9 A. L. J, 819. 





* LAHORE HIGH COURT. 
LETTERS Parent APPEAL No. 25 o 1925. 
danuafy 28, 1927. 
Present:—Sig Shadi Pal, Kr., Chief 

* Justice and Mr, Justice Broadway. 
Sayad NOOR HUSSAIN SHAH AND orBERS 
DzgcnEE-HorLD&RS- ÅPPELLANTS 

versus . 
Mtsammat HUSSAIN BIBI .,JtooMExT- 
Besror—RxsfonDEnt. . 
** Decree—Ingerpretation—Ambiguity — Reference to 
pleadings. 


NG ` 


0 - LAXMAN Tv. SHEVANTIBAY 


Where a decree is in its terms ambiguous, it is 
eompetent to the Court executing itto refer to the 
pleadings in the suit in which the decree was passed 
to ascertain its precise meaning. 

Lachmi Narain v. Jwala Nath (1), followed; 

Letters Patent appeal ag@inst the order 
of Mr, {Justice Martineau, in Civil Appeal 
No. 1976 of 1925, dated the 19th January, 
1926, reversing that of the District Judge, 
Lahore, dated tle 16th June, 1923. 

Messrs. Meh? Chand Mahajan and N.C. 
Mehra, for the Appellants. . 

Mr. Aziz Ahmad, for the Respondents. 

. JUDGMENT. 

. Shadi Lal, C. J.—This appeal arises 
out of proceedings in execution of & decree, 
the intefpretation of which is the bone of 
contention between the parties. Bhe decree 
was passed by a Division Bench of this 
Court, and directs the removal of Musammat 
Hussain Bibi from "the wakf institution" 
of Takya Rasul Shahian, and the question 
for determination is whether the judgment- 
debtér is, under the decree, liable to be 
removed, not only from the office of gaddi 
nashin, bute also from the property 
appertaining to that office. 

- The expression ‘wakf institution’ is an 
ambiguéus phrase, and there can be no 
doubt that, where a decree isin its terms 
ambiguous, itis competent to the Court 
executing it to refer to the pleadings in 
the suitin which the decree was passed 

. to ascertain its precise meaning: vide 
Vfachmi Narain v. Jwala Nath (1). A 
persual of the- judgment, on which the 
decre% was passed, shows that the entire e 
claim of the plaintiffs, was allowed, and I 
find that the claim as laid in the plaint' 
ineiuded not only the removal of the de- 
fendant from the office, but also her removal 
from the property attached tb that office. It 
is to be observed that the Court did not 
disallow any portion of the claim, and 
I must, therefore, take it that the words 
‘wakf institution’ were intended to include 
the office as well as the property. ° 

The learnéd Oounsel tor the judgment- 
debtor, however, contends that the suit 

being under s. l4of the Relfgious Endow- 
ments Act a decree for the removal of the 
trustee from the trust proferty could no be: 
passed. We are, however, not concerned 

‘with the correctness or otherwise of the 
decree, 4nd the sole' question before us 
is te find out the terms and the meaning of 
the decree.» * , z 

el, therefore, „hold that the 


| judgmext- 
(1) 18 A. 344; A. W., N. (1898) 87. 
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debtor can, be removed from the wakf 
property attached to the, institution. The 
result is that I accept the appeal, and setting 
aside the judgment of Mr. Justige Martineau 
restore that of the District J udge with costs 
throughout. 6 

Broadway, J.—1 concur. 

R. L. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISORLLANEOUS JUDIOIAL Casse No.26-B 
oF 1925. 
December 18, 1926. 

* Present:—Mr, Findlay, J.C. 
LAXMAN-—DBFENDANT— RESPONDENT— 
APPLICANT 
VETSUS 
Musammat SHEVANTIBAI—PLAINTIFF— 
APPELLANT—NON- ÁPPL:CAvT, 

Civil’ Procedure Code (Act V of 1908), 0. XLVII, 
v. l-Review—Mistake of law, whether good ground 
for review. ] m" 

An erroror mistake in order to justify the grant 
of areview urtder O. XLVII, r. 1, Civil. Procedure 
Code, must be apparent on the face of the record. 
(v. 7, col. 2.] f 

A review cannot be granted when the mistake 
or error though apparent on the face of the record 
is a wrong exposition of law, e. g., when the judg- 
ment is based on a precedent which has been 
modified by a subsequent decision. [p.7, col 1.] 

Garabini Kamarin v. Suraja Narain Singh (2), 
followed. : TL 

Muddlapur Murari Rao v. Balawanth Dikshit (3), 
distinguished. Soph] 

Even a wrong application of law to the facts of E 
case is no ground for review. (p. 7, col. 2.] 

Application for review of judgment, dated 
the 15th April, 1925, in Second Appeal 
No 237-B of 1924. 

Mr. G. L. Subhedar, for the Applicant. 

Messrs. M. V. Abhyankar and A. D, 
Mande, for the Non-Applicant. 


ORDER.-—In the present application, 
review issought of my judgment in Second 
Appeal Nd. 237-B of 1924 on the ground 
that the Court having accepted the view 
of the District Judge that Musammat Radhi 
succeeded as full owner to the property 
concerned and took an absolute estate under 
the Bombay School of Hindu Law.and the 
plaintiff .Shewantihai having succeeded in 
her turn as heir to her mother, and not 
as reversioner of Madhoji, I ought to have 
held as a necessary corollary thereto that 
the plaintiff was not, entitled to maintain 
the suit. as her mother Musammat Radhi 
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.had never in 'her lifetime breught any 
civil suit for setting aside the alienation 
and for possession of the subjects in dis- 
pute. . ; 

It has been urged on bebalf of the ap- 
plicant in this connection that no ques- 
tion of limitation arises. «Only the mother, 
it is said, succeeded to the right of avoid- 
ing the transfer; this was a personal right 
which expired with her death and, there- 
fore, the plqintiff Shewantibai succeeded 
to no such right. 

On behalf of the non-applicant it was 
urged on the contrary that Shewantibai 
succeeded to all the nights which Musam- 
mat Radhi had and that, from this point 

of view, the question of limitation did 

arise. - i 
. Bufficient has, I think, been said to show 
that the: alleged mistake or error of law 
cannot, by any strained process of inter- 
pretation or reasoning, be regarded as one 
&pparent on the face of the record. ,The 
pointe which the applieant has attempted 
to make, may or may not be an arguable 
one from his point of view, but most 
obviously the matter in questioh is of such 
a nature as not to fall under r. 1:0, XLVII, 
of the Civil Procedure Code. 

A preliminary objection was indeed 
taken on behalf of the non-applicant to 
the above effect, and I have been referred 
to the remarks of their Lordships of the 
Privy Council in Chhajju Ram v. Neki (1). 
That decision was, however, more concern- 
ed with the interpretation of the words 
“any other sufficient reason” in the rale 
just quoted, and their Lordships pointed 
out that the said words must be regarded 
as ejusdem generis with the preceding 
words. 

, A decision more to the point is to be 
found in Garabini Kamarin v. Suraja 
‘Narain Singh (2), where Dawson Miller, C. 
J., pointed out that review cannot be 
granted as on account of a mistake or error 
apparent on the face ofthe record when 
the alleged nfistale or error ig a wrong 
exposition of the law, for instance, when 
the judgment is based on a precedent 
which has been modified by a subsequent 
decision. J am aware of the decision of 

(1) 72 Ind. Oas. 566; 3 Lah? 127;30 M. L. T. 995; 
26 O. W. N. 697; 41 P. L. R. 1922; 3 P. L. T. 435; A. 
I. R. 1922 (P. OC) 112; 18 L. W. 37; 17 P. W. 
R. 1922; 43 M. L. J. 332; 24 Bom. L. R. 1238; 4 U. P. 
L. R. P. ©. 99; 36 O. L. J. 459; 49 I. A. 141 (P. C.). 


(2) 75 Ind. Cas. 177; 3 Pht.131; (1923) Pat. 361; 5 
L. T. 52; A. L R, 1924 Pat, 250. 
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Phillips and Rao, JJ., in Muddlapur Murari 
Raov. Balawanth Dikshit (3). Allthatthe 
latter decision amouyts to is that the word 
"error" in r.l quoted above is not limit 
ed to one of fct and that an error 0: 
law committed by a Judge and apparent 
on a perusal of the record is a ground 
for granting areview. Even in the said 
judgment, kowéver, the leasged Justices 
remarked as fallows:— 

“We are of opinion that each case must 
be judged by itself and that where the 
error of law is such that itis clearly ap- ° 
parent on a perusal of the record, there is 
ground for granting a review.” 

In the present case, even if thé Madras 
decision just quoted were to be accepted 
as being a eorréct exposition of the law 
applicable, I do not think that a case for 
review has been made out. The point 
raised by the applicant is obviously a 
debatable one, on which a good deal can be 
said on either side. But even if it' be 
assumed that this Court had committed 
an error of law in the mattef, such an 
error can, by no stretch of the imagina- 
tion, be designated as one apparent pn 
the face of the record. At the most, the 
alleged error would imply that this Court 
had- applied, the law wrongly and that in 
itself, affords no ground for review. It 
is no easy matter to describe a priori the 
species of mistake of law which could be 
designated as one on the face of the 
record. I personally opine that the class 
ef mistake, to which such a description 
might properly be applied, would include, 
for example, a case where a Court, in 
giving its decision, held with referenee 
to à certain set of events or circumstances 
that a particulaf Statute applied on the 
date in question, whereas on the said date 
it was obvious from the record that a 
wholly different Statuie, or the same Statute 
radically amended with reference to the 
point at issue, applied. 

The Present case cannot, in'my opinion, 
come under rel, O. XLVII, Civil Procedure 
Code, and thé application is accordingly 
dismissed. This order also covers Mis- 
cellaneous Judicial, Case No. 27-B of 1925, 
which was als» heard along with the pre- 
sent one. The applicant must bear the 
non-applicant’s costs in this proceeding. 

G. BD. Application dispissad® 

A. N. A, . 5 0*7 

($9 76-Ind. Cas. 342; 46 M. 955; 45 M. L.J. 308; 
a md 363;0(1923) M. W. N. 761; A.I. R. 1924 
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ALLAHABAD HIGH COURT. 
SECOND Orvin ArPzAL No. 1471 or 1924. 
April 30, 1927. 

. Present:—Mr. Justige Kendall. 
Musammat J AGW ANTI —PLAINTIFF— 
APPELLANT 
versus : 
UDIT NARAIN ANG ANOTBER— 
DimgfpANTS—RESPONDÉNTS. 

Hindu Law—Widow-—Swrrender, essentials of —Sur- 
render to som of next reversioner—Presumption of 
consent, whether arises—Registration Act (XVI of 
1908) s. 49—Oral compromise—Terms reduced to 
writing—Non-registration of document—Court, whe- 
ther can fall on oral compromise. 

A Hindu widow ¢an only surrender her estate to 
the neafest reversionary heir and the mere fact that 
the nearest reversionary heir is the father of one 
of the persons to whom the estate is* surrendered 
does not raise any presumption of consent on his 
part. 

Even where the terms of a compromise relating 
to rights in immoveable property exceeding Rs. 100 
in value are orally settled and then reduced to 
writing, if the writing is not registered, Courts will 
not ‘be justified in ignoring the written compromise 
and falling back on the oral one. 

* A surrende; by a Hindu widow in favour of the 
next reversioner must not only be absolute but must 
also be complete. 


Rangasamt Gounden v. Nachiappa Gounden (2), 
followed? 


Second appeal from a decree of the Sub- 
ordinate Judge, Jaunpur, dated the 3lst 
of May, 1924. - d 

Mr. U. S. Bajpai, for the Appellant. 

Mr. N. Upadhya, for the Respoadente. 


JUDGMENT.—This second apptal 
arises from a suit for possession of certain 
zemindari property and mesne profits. The 
property was the’ personal property of one 
Sita Ram, whose widow Musammat Dilaro 
in*1914 executed what is called a deed, ef 
gift in favour of three persons, namely, 
Raghunandan the husband of the present 
plaintiff, Ram .»Tawakkul the father of de- 
fendant No. 2 and Udit Narain defendant 
No. 1. These three donees were all direct 
descendants of the cousin of Sita Ram, and 
it appears that they held possession of the 
property allotted to them until 1921? when 
Musammat Dilaro died, and désputes broke 
out among the donees during mutation 
proceedings. Some sort pf settlement was 
made between them in December, 1972, by 
which the property was allotted among the 
three. According tę the plaint in the 
present suit Udit Narain dispossessed the 
platatiff who is the widow of Raghunahdan 
one of the donees: ° n 

“She based her olhim on. the agsertion tHfat 
the deed of 1914 wasa surrender by Musam- 


v. UDIT NARAIN, 1102 I. C. 19271 


matDilato ofthe estate in favour of the 
reversioners. It is admitted that a Hindu 
widow can only surrender her husband's 
estate to the nearest revefsionary heir, 
and it has been fouñd as a fact by thelower 
Appellate Court that the nearest rever: 
sionary heir at the time was not any of the 
donees but Radhe the father of Ram 
Tawakkul. Both the Courts below have, 
therefore, found that there was no surrender : 
ofthe estate by Musammat Dilaro and no 
acceleration of the estate. An attempt has 
been made in this Court to argue that as 
Radhe was the father of Ram Tawakkul it 
must be presumed that he consented to the 
surrender in favour of Ram  Tawakkul. 
There is, however, no evidence that Radhe 
consented. It is not the case set up 1n the 
plaint, in which Radhe is ignored alto- 
gether and the donees are spoken of as if 
they were the nearest reversioners, In 
fact this plea is taken for the first time in 
this Court, evidently as the result of ihe 
fnding that Radhe was the nearest fever- 
sioner. Ido not think that any such pre- 
sumption gould be made by the Court. 
Moreover it would further be necessary to 
presume that Radhe and Ram Tawakkul 
had consented to the surrender in favour of 
the other two donees. I think that the 
circumstances justify the findings of the 
lower Courts that what Musammat Dilaro 
surrendered was not the full estate of her 
husband, but only her own limited estate. 
The plaintiff has also relied to sonie 
extenton acompromise of 1922 in the 
mutation proceedings. The lower Courts 
have refused to regard this as a family 
settlement on the ground that it purports 
to transfer an interest in immoveable pro- 
perty valued at more than Rs. 100 and that 
it, therefore, required registration. This 
finding is*challenged in second appeal and . 
a reference has been made to the decision 
of a Bench of this Court reported in Baldeo 
Singh v. Udal Singh (1). Itis argued that 
the compromise did nof in itself purport 
to convey any title but merély to embody 
terms arrived at in an oral compromise 
outside the Court. There is, however, no 
evidence of any such oral compromise, and 
if there was and its terms were reduced to 
writing I fail to see*that the Courts would 
be justified in ignoring the written com- 
promise and falling back on ‘the oral one. 


(1) 58 Ind, Cas. 732; 18 A* 


L. J. 877; 2U. P. L. R. 
(A) 202; 43 A. 1. ? a Ute das . 


f102 I. C. 197] 


In the case of Baldeo Singh v. Udal Singh 
(1. Mr. Justice -Kanhaiya Lal certainly 
held that if the written compromise did 
not by itself purport to create, assign or 
declare any rights ineimmoveable property 
it would not require to be registered. In 
the present case, however, the written com- 
promise does allot the various shares 
among the donees, and ifas I have held 
the deed of lyl4 conveyed no title to the 
plaintiff or, her predecessor beyond share 
in the limited interest of Musammat Dilaro, 
it is difficult to see what the plaintiff bases 
her title on unless it is this compromise. 
To put the matter in a somewhat different 
form, on Musammat Dilaro's death the 
present- plaintiff lost all the interest, that 
she had had in the estate, and could have 
no standing as a party in a family settle- 
ment which, asis admitted on behalf of the 
appellant, must be a decision of doubtful 
rights. 

I should add that the respondent has 
pointed out in argument a further objection 
to regarding the deed of 1914 as a surrender 
of the full estate. It has been found by 
the lower Appellate Court that the whole 
of Sita Ram's estate was not gifted to the 
donees by Musammat Dilaro. It has been 
. held by their Lordships of the Privy Coun- 
cil in Rangasami Gounden v. Nachiappa 
Gounden (2) that a surrender by a Hindu 
widow in favour of the nearest reversioner 
must be not only absolute but complete, 
and in the present case the so-called sur- 
render was not complete. 

‘The result of these findings is that the 
appeal fails and it is dismissed with costs. 
ALN. A. Appeal dismissed. 

(2)°50 Ind. Cas. 498; 17 A. L. J. 536; 36 M. L. J. 
493; 29 C. L. J. 539; 21 Bom. L. R. 640; 23 C. W. N. 
777; (1919) M. W. N. 262; 42 M. 523; 36 M. L. T.5; 
ie a 105; 46 I. A. 72; 1U. P. L. R. (P. O) 66 
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LAHORE HIGH COURT. 
Suconp Orvin APPBaL No, 377 or 1926. 
February 22, 1127. 
Present:—Mr. Justice Tek Chand. 
KUNJ LAL AND OTHERS— PLAINTIFFS 
—APPELLANTS 
versus 
RAMJI LAL AND ovnEss—DEFENDANTS— ` 
RESPONDENTS. 
Custom (Punjab) —Gore&eh —Wrongful possession by 


KUNJ LàL T. RAMJ1 LAL. 9 


one proprietor—Right of other proprietors—Absence of 
special damage, effect of —Planting of trees, whether 
evidence of exclusive possession. 

The Goredeh is a part of the commón land of 
the village reserwed for the common purpose of the 
proprietors and where a,portion of it is encroached 
upon by one proprietor, the mere fact that the por- 
tion encroached upon is small in size or that no 
special damage has been caused to the other pro- 
prietors is no gsound for uphofling the wrongful 
act of the ffimer. In sucha case it is not legally 
necessary to pove special damage. [p.10, col. ],: 

A proprietor by merely planting a few trees of 
publie utility on a part of the Goredek cannct be 
said to have taken exclusive possession of such land 
so as to-become the exclusive owner thereof. The 
planting of trees is a matter pf common occurrence 
in India and is often done as an act of pigty and pub- 
lie utility. An individual proprietor cannot by planting 
trees on common land without the consent of all 
co-sharers appropriate it to his own use. libid.| 


Second appeal against the deeree of the 
Senior Sub-Judge, Rohtak, dated the 16th 
November, 1925, confirming that of the 
Fourth Class Sub-Judge, Jhajjar, dated the 
27th April, 1925. 

Mr. Shamair Chand, for the Appellants.* 

Lala Jagan Nath Aggarwal, for the Re- 
spondents. 


JUDGMENT.—The  plaintiffs-appel- 
lants instituted the present suit against the 
defendants-respondents for issue of a per- 
petual injumction directing the defendants 
to remove their possession from the plots of 
land in the village Goredeh, marked A.B.C. 
D.H.K. and D.E F.G. respectively on the 
plan Ex. P-l. It was alleged in the plaint 
that these parts were part of the confmon 
“property of the parties and had been set 
apart for their common purpose and that 
defendants had recently taken illegal pes- 
session thereof by enclosing them and 
plantiog trees.. The defendants pleaded 
that the portion D.E.F.G. had been pur- 
chased by them in a Court'sale in 1909, 
that the other plot had been in their pos- 
session for over 12 years and that the suit 
for injunction was time-barred. The trial 
Court upheld the plea of purchase with 
regard fo the plot D. E. F. G. and finding 
that tho defefidants had planted trees on 
the other plot more*than, 6 years before 
the institution of dhe suit, dismissed it as 
time*barred. The Senior Suk Judge having 
dismissed the plaintiffs’ appeal, they have 
ceme to this Court one second appeal, and 
their leraned Couns-1 Mr. Shamair Chged, 
has atimitted before me, that he cannot 
support his cfients’ claim with regard to 
the’ plot D. EGF.G. which the defendants are 
proved to have purchased in a Court sale, 
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As regards the other plot AB.C.D.E.F., how- 
ever, he argues that on the facts as found 
bythe Senior Sub-Jud&e, the defendants 


‘cannot be said to have acquired adverse 


possession of it. . 

From the plan it will be seen that this 
plot is sub divided into two portions (i) 
A.B H.K. over which there are seven neem 
and other tree? planted, and (iif B.C.D.H. 
whichis an open courtyard in front of the 
defendants’ house. Now, as to the latter 
plot no particular act of possession by the. 
defendants is proved and all that the learn- 
ed Senior Sub-Judge says is that "it is of 
too smal? a size to be of particular use to 
any body except the defendant himself and 
that there is no suggestion that it$ posses- 
sion by him has diminished the utility of 
the throughfare or that it formed & part of 
the thoroughfare". Ín my opinion this 
was insufficient to disentitle the plaintiffs 
from’ getting the relief claimed by them. 
The Goredehis a part of the common land 


of the village reserved for the common pur- 


pose of the proprietors and the mere fact 
that the plot encroached upon by one pro- 
priétor i$ small in size or that no special 
damage has been caused to the other pro- 
prietors is no ground for upholding the 
wrongful act of the former. Inesucha case 
it is not legally necessary to prove special 
damage, nor is there any force in {the con- 
tention that the plaintiffs remedy is by 
way of a suit for partition : see Manji °v, 
Gulam Mohammad (1). 


e 
As to the plot A.B.H.K. Mr. Jagan Nath, 
asserts that his clients have been in adveree 
possession of it, but the only possession 
that is alleged is that the defendants had 
planted afew trees on it 6 or 7 years ago. 
I amnot awareof any rule ofcustom or law 
and no authority has been cited before me, 
that a proprietor by merely planting a few 
neem and other trees of public utility on a 
part of the Goredeh can be said to have 
taken exclusive possession of such Pand go 
as to become the exclusive owner thereof. 
The planting of trees en the common land 
is a matter of common occurrence in India 
and is often done as an, &ct of piety and 
public utility. “It is well settled that an 
individual proprietor cannot by plantin 
trees on common land without consent o 
all ce-sharers appropriate it to his own use 
(Rattigan's' Digests s. 206). e It is con- 
céded that the enctoure around. these trets 


.(1) 61 Ind, Cas. 415; 2 Lah, 73; 3 Lah, L, J. 75. 
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has been very recently constructed. It is, 
therefore, clear that thee defendants have 
not acquired any title to any part of the 
plot A.B.C.D.H.K. by adverse* possession. 
As theadverse title can be said to have 
been asserted only when the enclosure 
was built, the suit*is not time-barred. 

For the foregoing reasons I accept the 
appeal, to this extent, that I pass a decree 
as prayed, in favour of the plaintiffs against 
the defendants with regard to the plot 
marked AB.C.D.H.K., but dismiss their 
suit with regard to the plot D.E.F.G. As 
the plaintiffs have been only partially suc- 
cessful 1 order that «he parties will bear 
their own costs throughout. 

R. k. Appeal allowed in part. 





NAGPUR JUDICIAL COMMIS- 
"^" SIONER'S COURT. 
Civit Revision No. 73 oF 1927. 
March 30, 1927. 
Present:—Mr, Findlay, J. ©. . 
RAMNARAYAN AND oTHERS—PLAINTIFFS— 
: APPLICANTS 
versus 
LACHHMAN PRASHAD AND orBERS 
Drrunpants—Non-APrricantTs. 

Hindu Law—FPartition—Suit by | sons—Mortgage- 
decree against father— Prayer for setting aside decree, 
whether necessary Court-fees. 

If a Hindu son in ‘a suit for partition includes 
properties with respect to which a mortgage-decree 
has been obtained against his father, even though in 
a suit to which he is not a party, he is bound to 
pray fora declaration that the decree is not binding 
on him, and to pay ad valorem fee for such relief on 
the amount of the decree. 3 " 

-Revision against the interloeutory order 
ofthe Additional District Judge, Nagpur, 
dated the 15th January, 1927, in Civil Suit 
No. 9 of 1926. 

Mr. M. R. Babde, for the Applicants. 

Mr. K. P. Vaidya, for the Non-Applicants. 
ORDER,—The applicants have come up 
in revision against the interlocutory order 
of the Additional District J&dge, Nagpur, 
dated 15th January, 1927, ordering them 
to amend their plaint in Suit No. 9 of 
1926 by including a relief to the effect that 
the decree passed in favour of the defend- 
ants non-applicant# Lal Behari and Ram- 
charan, is not binding on them and to 
pay ad valorem Court-fee in respect of this 


relief. 


Admittedly, prelimsnary and final decrees 
had been obtained befere the filing of Suit 


(102 T. C. 1927) 


No.9 of 1926 against the defendants Nos. 1 
and 2 under amortgage in favour of the 
non-applicants Nos. 4 and 5. Defendant’ 
No. 1 is also admittedly the manager ofa the 
jointfamily, of which tke plaintiffs are mem- 
bers. It is, no doubt, true as pointed out by 
Mittra, A. J. C., in tMotirem v. Asaram (1) 
that althoughin a suit onamortgage brought 
against the father in his representative 
capacity the father represents the joint 
famijy, the gons may, in certain circum- 
stances, re-open a decree against him on 
grounds personal to themselves, e,g., that 
the bebt for which the mortgage was given 
was not binding on them under the Hindu 
Law. Atthe same time, apart from this 
incidental matter, the decision of Bajten, 
A. J. O., onthe main question involved in 
Gore, v. Kashiram (2) still remains good 
law in these Provinces and Iam wholly 
unable to appreciate the position of the 
applicants. ME 

lt seems to me that, in the circumstances 
ofthis case, the applicants were bound to 
ask for.a declaration that the mortgage- 
decree in question is not binding on them 
and, if they asked for this” relief, the 
Additional District Judge has rightly called 
on them to pay the enhanced Court-fees. 

. The position of the applicants is said to be 
as follows:— 

“We merely want partition; wedo not 
wish the mortgage-decree to be set aside." 

. Very obviously, however, they cannot, 
in effact, obtain the partition they desire 
unless they also claim a declaration that 
the mortgage-decree in favour ofthe non- 
applicants Nos. 4 and 5is not binding on 
them, The fact that they were not parties in 
the mortgage of suit is quite immaterial in 
view of the law laid. down by Batten, A. J. O., 
in the case quoted, Gorev. Kashiram (2), a 
decision with which I respectfully declare 
my concurrence. 

{ am of opinion, therefore, that the 
order ofthe Additional District Judge isa 
correct one and I dismiss the application 
without notice to thé non-applicagts. 

G. R. D. 

AN. As A pplicatio n dismissed. 

(1) 53 Ind. Cas. 776; 16 N. L. R. 64. 

(2) 18 Ind. Cas. 818; 9 N. L. R. 1. 
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LAHORE HIGH COURT. 
Civic, MiscELLANEOES PETITION No. 65 
ore 727, 

(Civin APPEAL Case No. 2811 or 1926.) 
March J, 1927. 

Present :—Mr. Justice Addison. 

AGYA SINGH-—DRFENDANT—PRTITIONER 

è t6TSUS " 
SUNDAR SINGH—PraAmTIFF— 
* RESPONDENT. 

Civil Procedure Code (Act V of 1908) s. 104 (D, 
O. XLI, vr. 5, &—Stay of execution by Appellate, 
Court when competent—Appeal from order—Power of 
Appellate Court to stay execution. ] 

Order XLI, r. 5, Civil Procedure Code, does not 


-apply where there is no appeal from aedecree but 


only an appeal under s. 104 (f) of the Code, from an 
order filing aa award in an arbitration without the 
intervention'of the Court. . 


Petition, under O. XLI, r. 5, Civil Pro- 
cedure Code, for stay ofexecution proceed- 
ings pending decision of the Appeal Case 
noted above by the High Court, (Original 
Suit No. 87 of 1925), decided by the Sehior 
Subordinate Judge, Delhi, on the 31s; 
August, 1926. e 

Lala Sardha Ram, R. S., for the Peti- 
tioner. ` 

Mr. Kishen Dayal, forthe Respôndent. 


ORDER.—Under the provisions of 
para 21 of.the Second Schedule of the 
Civil Procedure Code the Senior Sut- 
ordinate Judge, Delhi, ordered an award 
made without the intervention of the Court 
to*be filled and pronounced judgment in 
accordance therewith. From this ordfr a 
firstappeal under 8.104 (f) of the Civil 
Procedure Code has been admitted. The 
appellant applied to this Court for stgy 
of execution of the decree, which followed 
tie order appealed from under the pro- 
visions of para. 21 (2) of the Second Sche- 
dule of the Civil Procedure Code. An ad- 
interim order of stay was made to the 
effect that the money payable under the 
decree should not be paid to the decree- 
holder except upon security being given 
for its refund to the satisfaction of the 
executing Cotyt while the execution of 
documents transferrifig property from the 
judgment debtor $o the decree holder was 
completely stayed. *'The decyee-holder has 
now appeared to show cause against this 
osder. . . 

The applicationisunder O. XLI,r. 5, Cjwil 
Procetiure Code. Itis, however-clear fhat this 
rule onlyappltes if there igan appeal from a 
decree, This follows from the'wordingof the 
section andit was also the view taken in 


^ 
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Bhagwat Rajkoer v. Sheo Golam Shau (1): 
Under the provisions of O. XLI, r, 8, Civil 
Procedure Code, r. 9 ofsthe same Order can 
be applied if there is an gappeal against 
an order made in execution of a decree. 
Neither of these two rules, however, apply 
to the present case as here there 1s only 
an appeal undgr s. 104 (f), Qivil Procedure 
Code, against an orderfiling an award 
in an arbitration without the *intervention 
of the Court. There is no appeal from a 
*deoree, nor is itin excess of, ornotin accord- 
ance with theaward. It may bethe case 
that if the appeal is accepted the decree 
will iplo facto also be set aside. But that 
does not alter the fact that there is no 
appeal from the decree. I musf,therefore, 
hold that no power is given to an Appel- 
late Courtto stay execution of a decree 
when an appeal is preferred from an order 
appealable under s. 104 (f) of, the Civil 
Proeedure Code. 

I might mention that most of the money 
payable under the decree had already been 
given to the decree-holder before the ad 
interim order of stay was passed. In any 
cage, tlferefore, the order could not have 
been made absolute as regards the money 
already paid, see Mulla’s Code of Civil 
Procedure, 8th Edition, at ethe top of 
page 922. 

For the reasons given I discharge the 
ad interim order ofstay of execution, dated 
the 26th January, 1927. ° 

AON. A, Order discharged. 
(1) 31 C. 1081; 9 C. W. N. 123. . 


LAHORE HIGH COURT. 
Szcoap Civit APPEAL No, 2260 or 1926. 
February 23, 1927. 

Present; —Mr. Justice Tek Chand. 
AMAR SIN GH-—PLAINTIFF— 


APPELLANT . 
mm. VETSUS a. 
RALA SINGH AND STHEkS—DEEFRNDANTS 
— RESPONDENTS. 


Punjab AR Act (€ of 1918), s. 20—Notice, 
form and contents $7 — Written notice, whether necessary 
— Court's duty to inform vendor of contents of notice 
— Court ordering notice tobe placed on file—Presurtp- 
tið as to service on vendor— Evidence Act (I of 1872), 
s. 114— ‘thnia prgsumuntur rite esse acta. — * 

No particular form of notice is pwescribed by s. 20 
éf the Punjab Preenfption Act. All that is necegsary 
is that the person having a righteof pre-emption 
should duly notify to the Court his intention to 


[302 I. C. 1927] 
enforce that tight and should also state whether he 
accepts the price specified by, the intending vendor’ 
in his application under s.19 and ifnot what sum 
he is willing to pay and on receipt of this informa- 
tion the Court isto take steps to communicate it to, 
the vendor. The mere fagt that there is no specific 
prayer in the defendapt's application asking the’ 
Court to issue a notice in these terms to the vendor 
is immaterial.|p. 13, cof. 2.] 

Section 20 does not require that a written notice 
is to be served on the vendor. What is necessary 
is that the pre-emptor's intentions are to be made 
known tothe vendor and in each case itis for the 

jourt td take whatever steps it thinks proper todave 
this done. [p. 14, col. 1.] 

Where on the date on which an application under 
s. 20 of the Act was filed both the parties were 
present face to face in Court and in their presence 
the Court directed the proceedings to be filed, the 
presumption is that the contents of the notice under 
the section have been made known to the vendor. 
[p. 14% cols. 1 & 2. 

Second appeal from a deeree of the 
District Judge, Ludhiana, dated the 25th 
May, 1926, reversing that of the Subordinate 
Judge, First Olass, Ludhiana, dated the 
19th January, 1926. 

Mr. Jagan Nath Aggarwal, for the Appel- 
lant. i 

Mr. G. S. Salariya, for the Respondents. 


JUDGMENT.— On the 20th December, 
1923, one Nand Singh sold the land in 
dispute to Rala Singh and Amar Singh 
sons of Jiwa Singh, defendants for Rs. 4,C00. 
On the 19th July, 1924, Amar Singh son 
of Dhir Singh instituted a suit for pre- 
emption claiming superior right to pre- 
empt on the ground of relationship wiih 
the vendor and alleging that the price 
mentioned in the sale-deed had not been 
fixed in good faith or paid, that, as a matter 
of fact, only Rs. 1,800 had passed and that 
the market-value of the land sold was 
also the same. The defendants-vendees 
admitted that the plaintiff had a superior 
right to preempt but pleaded that the 
price mantioned in the deed had been 
paid in full, that the market-value of the 
land was over Rs. 4,000 and that the 
plaintiffs right or pre-emption had been 
extinguished by hisfailure to comply with 
the provigions of s. 20 ‘of the Punjab Pre. 
emption Act. 

The trial Court found in favour of the 
plaintiff on àll these points and holding 
that the plaintiff had complied with the 
provisions ofs. 26, that Rs. 1,990 only bad 
been actually paid to the vendor and that 
sum also represented the approximate mar- 
ket value of the land, passed a decree in 
favour of the plaintiff for possession on 
payment of Rs. 1,990. e 


[102 1. C. 1927] 

Against thia decree both the plaintiff and 
the defendants-vendees: appedled. The 
learned District Judge was doubtful whe- 
ther the full price for which the sale pur- 
ported to have taken place had actually 
been paid, but he held that the market 
value of the land was Rs. 4,000. On the 
question of ‘waiver’ he*disagreed with the 
finding of the trial Court and held that 
Amar Singh plaintiff had not complied 
with the provisions of s. 20. He accord- 
ingly accepted the defendants’ appeal and 
dismissed the plaintitf's suit with costs in 
both Courts. 

The plaintiff pre-emptor has come up to 
this Court on second appeal and his learn- 
ed Counsel has attacked the findings of 
the learned -District Judge on both the 
points. The question relating to the mar- 
ket-value of the land in suit being Rs. 4,000 
is, however, one of fact arrived at after 
a careful examination of the evidence and 
cannot be questioned in second appeal. No 
valid reasons have been urged befose me 
justifying interference with this finding, 
and I uphold it. 

In order to decide the other question, 
it is necessary to set forth thé facts relat- 
jng thereto in some detail. On the 24th 
July, 1923, Nand Singh (vendor) presented 
to the Oourt of the Senior Subordinate 
Judge anapplication under s. 19 of the 
Punjab Pre-emption Act stating he was 
heavily indebted and that he wanted to 
sell the land for Rs. 4,000 and praying 
that under that section notices be issued 
to his collaterals (including Amar Singh 
phaintiff) that if they (or any of them) 
wished to exercise the right of pre-emption 
they might do so within three months. 
Notiees in terms of this application and 
fixing the next date of hearing for the 
30th August, 1923, were accordingly sent 
to all the collaterals and duly served on 
them, including Amar Singh plaintiff. On 
the 30th August, 1923, Nand Singh vendor 
and Amar Singh plaintiff and certain other 
collaterals appeared before the Court and 
the following rder was recorded on Nand 
Singh’s application:—‘Nand Singh peti- 
tioner and Narain Singh, Kishan Singh, 
. Bishan Singh, and Amar Singh of the 
opposite party are present. Proclamation 
has been duly published and notices serv- 
ed. The proceedings may be filed”. There 
ison the record an application under s. 
20, dated the same day, by Amar Singh 
‘plaintiff and Kishna another collateral pur- 
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porting to be filed in reply to the vendor's 
aforesaid application .under s. 19, in which 
it is stated that the vendor had no ne- 
cessity to sell the dand, that his alleged 
indebtedness was fictitious, that the mar- 
ket-value of the land did not exceed 
Rs. 1,800, that the applicants were willing 
to purchase it for that sum and that if 
the vendor did not agree jo accept that 
price, they’ would institute 6 suit for pre- 
emption. The order passed by the Court 
on this application was simply that it be 
placed on the file (shamil misl howe). Thee 
learned: District Judge has held that the 
filing of this application was not suffici- 
ent compliance with the provisions*of s, 90 
inasmuch as thereis no prayer contained 
in it for* issue of a notice to the vendor 
as contemplated by that section nor is 
there anything on the record to show that 
the contents of thie application were brought 
to the notice of the vendor. He had, ac- 
cordingly, held that the plaintiff's rigkt of 
pre-emption had been extinguished, 

The first question to be considered is 
whether the plaintiff's applieation of the 
30th August fulfils the requirements of 
s. 20. As already stated this appticatfon 
was filed within three months of the date 
on which notice under s. 19 had been serv- 
ed on the plaintiff, and it clearly express- 
ed the plaintif's intention to enforce hig 
right of pre-emption on pay mentof Rs. 1,800, 
It seems to me that the requirements of * 
thé first paragraph of s. 20 were duly com- 

lied with. No particular form of n8tice 
is prescribed in that section. All that is 
mecessary is that the person having a 
right of pre-emption should duly notify 
to the Court his intention to enforce that 
right’ and should also state whether he 
accepts the price specified by the intend- 
ing vendor in his application under s. 19 
and if not what sum heis willing to pay. 
&nd on receipt of this information the 
Court is to take steps to communicate if 
to the yendor. The mere fact that there 
is*no specific prayer in the defendant's 
application dsking ino Court to issue a 
notice in these terms to the,vendor is, in my 
opinion, a wholly immaterial omission, 
As both parties hfd been, directed to 
appear in Court on the 30th August and 
they did in fact so apptar—it was ngt neceg- 
sary for the intending pre-emptor , *&o 
specifically ask the Court,to*issue a notice 
tothe vendor. I have already shown that 
the plaintif ein his application had men- 


: i 
14 


tioned the necessary facts and notified them 
to the Court and this is all that he was 
legally required to do. 

A gainitis not laid,downinthat section 
that any written notice is to be served on 
the vendor. Whatis necessary is that the 
pre emptor's intentions are to be made 
known to the vendor and in each case it 
is for the Court to take whatever steps it 
thinks propento have thisdonee We have, 
therefore, to see whether. the contents of 
the plaintiff's application under s. 20 were 

made known to the vendor. It is no doubt 
true that there is nothing in wijting on 
the record to show that this was done, but 
wə haye,the fact that Amar Singh filed 
his application unde? s. 20 on the 30th 
August, 1923, and on the same day.the Court 
after recording the presence of both Nand 
Singh vendor and Amar Singh plaintiff as 
alao:à number of other collaterals and 
stating that notices had been duly served 
o-dgredthat ‘the proceedings be filed". On 
that date the application of the plaintiff 
under s. 20 had been filed and was before 
the Court." Both the parties were present 
face to fac» in Court and in their pre- 
ssace jhe Oourt directed that "the proceed- 
ings be fied". Under such circumstances 
aid having regard to the last pars. 
of s. 20 of the Pre-emption Act, and s. 114 
of the Evidence Act it must, in my opinion, 
be held that the contents of the plaintiff's 


e application were duly made known to the 


defendant (vendor) Under s. 20 the pro- 
csedings are to be filed when the Court is 
satisfied that the notice under s, 20 had beer 
duly served on the vendor and under s. 114 
Illustration (e) of the Evidence Aet, it is 
t? be presumed that all “judicial and 
official acts have been regularly perform- 
ed”, i.e, performed with due regard to 
procedure. The maxim omnia presumuntur 
rite esse acta, fully applies to a case like this 
and until the contrary is proved, the pre- 
sumption is that all the formalities re- 
quired by the law had been followed. A 
ruling in point (though not under*he Pze- 
emption Act) will be found én Harnarain 
Panday v. Nandkeswar Pandey (1), where 
it was held thét when (here is nothing to 
indicate that the Coumt had not satfsfied 
itself of the Service of summonses, it must 
be preaumed that the Court was so satisfi- 
eq. In the circumstances above indicated, 
it must be held that the Court did” make 
(D 71 Ind. Oas, 574; 1 Pat. L. R. £27; A. L R. 1923 
Pat. 406. s 
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known to the defendant (vehdor) the inten- 
tion of the plaintiff to-entorce his right of 
pre-emption on payment of Rs. 1,800. 

The learned District Judge has relied on 
Jesa Ram v. Mehr Chand (2, but after a 
careful consideration of that case I am 
of opinion that it iginno way against the 
plaintiffappellant With regard to the 
service of notice under s. 19 it was de- 
finitely held there that all that is neces- 
sary isa substantial compliance with the 
provisions of that section and that if the 
Court is satisfied that the -opposite party 
knew of the contents of the application 


' the requirements of the section are satisfied. 


As regards the notice under s. 20 all the 
parties concerned were not present in Court 
in that case and, therefore, on those facts 
the learned Judge held that there was not 
sufficient proof of compliance with the pro- 
visions of that.section. But the factsof the 
present case are wholly dissimilar. 

For the foregoing reasons, I accept the 
appeal and setting aside the decree of the 
lower Appellate Court pass a decree ip fav- 
our of the plaintiff for possession of the 
land in dispute by pre-emption on payment 
of Rs. 4,000 within two months from this 
date. Asthe plaintiff didnot admit the 
market value of the land to be Rs. 4,000, I 
order that the parties shall bear theirown 
costs throughout. In case the plaintiff- 
appellant fails to deposit the amount within 
the period above mentioned his suit shall 
stand dismissed with costs throughout. 

R. L. Appeal accepted, : 
(2) 45 Ind. Cas. 935; 104 P. W. R. 1918. 


MADRAS HIGH COURT. 
Seconb CIvIL APPEAL No. 563 or 1925, 
December 7, 1926. 
Present:—Mr. Justice Ramesam. 
MUTEUKUMARASWAMI PILLAI— 

APPELLANT | + 


2 VETSUS 
SUBRAMANIA CHEITIAR AND OTHERS — 
e RESPONDENTS. | 

Contract Act (1X of 1872), s. 74—Contract—Chit- 
fund—Penal clause-—Helief. 

Although in a chit-fund contract, the stake-holder 
undertakes extra risks and is entitled to heavier 
compensation in cases of penal clauses than ordinary , 
cases and such contracts should be scrutinised with 
less stringency and jealousy than ordinary contracts, 
yet it cannot be laid down as a principle of law thah 

. . 
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the terms of a ofit-fund contract can never be penal. 
[p. 16, col 2.] 


Ramalinga Adaviar v. Meenakshisundaram Pillai 
(1), relied on. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Tinne- 
velly, dated the 27th September, 1924, in 
A. 8. No. 63 of. 1424 (A. S. No. 638 of 1923, 
District Court, TinneveMy) preferred against 
that of the Court of the District Munsif, 
Tionevelly, dated the 28th March, 1223, in O. 
8. No. 371 of 1920, . 

Mr. K. Venkateswaran, for the Appellant. 
Mr. M. Patanjali Sastri, for the Respond- 
ents. ' 


JUDGMENT.—This second appeal 
arises out ef a suit filed on the basis of a 
hypothecation bond executed by defendants 
Nos. 1 and 2 who were the subscriber’ to a 
chit-fund as security for the payment of 
future instalments of the chit, they having 
drawn a prize in connection with a half 
share they were holding. The 4th defend- 
ant who is the appellant before, me is the 
purghaser of their properties subject to the 
hypothecation bond. 

Only two points have been argued before 
me; (1) that the 3rd, 4th and 5th instalments 
have been paid by the 1st and 2nd defend- 
ants. In support of this an account book 
Ex. V of defendants Nos. land 2 has been 
filed. The District Munsif relying on Ex. V 
finds the point in favour of the defendants. 
He thinks that the entries in Ex. V exactly 
correspond both in respect of the dates and 
the amounts to the instalments which were 
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penal, Mr. Patanjali Sastri appearing for 
the respondents argues that the second 
point was really not raised either in the 
written statement grin the issues. It was 
raised very veguely in the written state- 
ment. It is true it is not raised in the 
issues. The 4th defendant's conduct in 
depositing the amount of instalments Nos. 6 
to 21 with interest at 12 per cent from that 
date of the 6th call up to 1? August, 1920, 
namely, Rs. 1,746 seems to suggest that he 
intended to raise no question about the 
advancing for the payment of instalments 
Nos (to 2l. The suit was filed on the 8th 
September, 1920. By that date, instalments 
. Nos. 6 to 13 had fallen overdue and Nos. 14 
to21 had not. Even assuming that the 
Stipulatién about the payment of all the in- 
Btalments on the defaults is penal, there is 
nothing to prevent defendants from paying 
and the plaintiff from accepting the amount 
of instalments Nos. 14 to2l bef re their time. 
The only question is whether the amogint cf 
interest which he has paid for thess instal- 
ments, namely, Rs. 546, was tcp much if itis 
regarded as the amount of interest only cn 
instalments Nos. 6to 13. One thing is clear 
that he was quite content to get rad of* the 
obligation to payinstalments Nos.6 to 21 by 
paying an interest of Rs, 516 for them whick- 
ever was,the figure may be arrived at. 
That sum represents merely an interest of 
45 per cent. if interest is calculated on in- 


stalmenfs Nos. b to 13 from the respectivee 


dates they fall due. If interest is calculated 
atthe rate of 30 per cent. (the rate dinally 


due. The Subordinate Judge points out* adopted by the Subordinate Judge from 


that this wds incorrect and no argu- 
mént has been addressed’ béfore me 
to show that the Subordinate Judge's 
viéw is erroneous and that the District 
Munsif's view iscorrect. The Subordinate 
Judge finds that all the other accounts of 
defendants Nos. land 2 were not genuine. 
He finds no reason to discredit the evidence 
of the 8rd defendant who was the original 
stake-holder and who was theobligee of the 
bond Ex. A, and.who assignéd it to the 
plaintiffs. He finds the point in favour of 
‘the plaintiffs I must accept the finding 
.of the Subordinate Judge and can see no 
reason to re-open it. Thè second point 
argued is that the conditions of the bond 
are penal. Under thig point he raises*two 
questions, first, thatthe rate of interest pay- 
able in default is penal and secondly, the 
stipulation relating to payment of all the 
future instalments oy two defaults is also 


. the respective dates it represents an excess 


of about Rs. 173-8-0. It is unnecessary. for 
me toconsider whether any felief in respect 
of instalments Nos. 6 to 21 so as to reduce 
the amount payable from Rs. 1,746, should 
be given; as the amount has been willingly 
paid. The only question I have got to con- 
sider in respect of instalments Nos. 6 to 21 
is whether the plaintiffs are entitled to any 
larger amount than Rs. 1,746 thesum deposit- 
‘ed. The Subordinate Judge has given a 
-decree for 4s. 1,963 12-0 which was the 
amount claimed by*the plaintiff and which 
consists of the amount 6f 19 instalments 

nately, Rs. 1,425,and interest at the rate of 
3U percent. per annum from the date of the 
third instalment up to the date of &he plaint 
minus a sumofRs. 1,746 deposited in August 

1920, with further interest from the dite of 
the plaint atthe same raté to the 27th Decem- 
ber, 1924, the date fixed forpayment. What 
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the Subordinate Judge has done amounts 
to this, he has given a decree for Rs. 1,425 
with further interest at 30 per cent. from 
the date of the third in&alment. Now if we 
are to regard the depositofe Rs. 1,746 and 
the drawing of that amount by the plaintiff 
in respect of instalments Nos. 6 to 21 as put- 
ting anend to allquestionsrelating to instal- 


' ment Nos. 6 toe21, the only point remaining 


in the case is fherely the interes which the 
Court may think fit to allow ih respect of 
the third to fifth instalments. But the 
Subordinate Judge’s judgment does not 
proceed on thisfooting. Heactually awards 
a decree on the basis that the instalments 
Nos. 6 to 21 have fallen due on the date of 
the third instalment and allows 40 per cent. 
on them upto the date of suit, 1.e., the ques- 
tion relating to these instalments also was 
considered in the case. Now we cannot 
regard the question relating to instalments 


: Nos. 6to 21as closed foronepurpose butopen 


for snother purpose. Apparently what the 
Spbordinate Judge has done and what the 
respondent'e Vakil wants is that it. is closed 
for the purpose of the question of making 
all instalments payable in 1915 but open 
for the purpose of determining only what 
interest should be given on them. lam 
willing to accept this position, i.e, I will 
not consider the point whether the stipu- 
lation making all the instalments pay- 
able in 1915 is penal. The defendants 
have accepted it and paid money on 
that footing. I will consider only the 
question as to what interest should be 
allowed in the discretion of the  Oourt. 
Only in determining the second point I will 
remember thefact that the whole amount 
has been made payable in 1915 and net 
only has been made payable but has been 
paid by the defendants on that footing in 
August, 1920 with interest at 12 per cent. 
I think that an interest of 12 per cent. per 
annum from 29th October, 1915, instead. of 
97th April, 1915 is anadequate compensation 
in respectof these instalments, 1 do ngt mean 
to say that 12 per cent. 18 really the propér 
rate of compensation. | have afready pointed 
out that the amount of Rs. 1,746 really 
amounts to an interest of 45 per cent. on the 
several instalments froma their respective 
dates. Lam really giving a very high rate 
of interest, that is, 1 4m of opinion that int 
sta?mentgfrom Nos. 6 to 21 should becongider- 
ed as having been discharged hy the deposit 
of the defendants» There remain only tke 
third to fifth instalments. I think the rate 


MUTHUKÜMARSWAWwl PILLAI v. SUBRAMANIA OHBTTAR 


[192 I. C. 1927] 


adopted by the Subordinate Judge, namely, 
30 per cenf. on these three instalments from 
their respective dates is enough compensa- 
tion for the breach by the defendants. Mr. 
Patanjali Sastriargued that thére can be no 
question of applying *s. 74 of the Contract 
Act to. a contract relating to a chit-fund. 
Herelied on Vaithihatha Iyerv. Govindasami 
Odayar (1) I do not understand that 
case to lay down that the terms ofa chit- 
fund contraetean néver be penal. It only 
says that, in such a contract, the stake-hokler 
undertakes extra risks and is entitled to 
heavier compensation than ordinary cases 
and such contracts should be scrutinized 
with less stringency and jealousy than 
ordinary contracts. In that case, on the 
termg of the particular transaction, it was 
held that the contract was not unreasonable. 
This case has been considered by Srinivasa 
Iyengar, J., in Ramalinga Adaviar v. Mee- 
nakshisundaram Pillai (2). I agreewithhim 
that the terms of a chit-fund contract may 
bepesal. In this case I am not reducing 
the interest awarded by the lower Appellate 
Court on the third, fourth and fifth instal- 
ments. I am only reducing the inter- 
est on instalments Nos. 6 to 21 conceded aa 
having fallen due on 29th October, 1915. 


- There will, therefore, be a decree for (1) 


Rs. 75 of the third call with interest from 


‘the date ef feall up to the date of plaint at 


30 per cent. per annum. 

(2) Rs. 75 of the fourth call with interest 
at the same rate from the date of that call 
upto the date of plaint. 

(3) Rs. 75 of the fifth call with interest at 
the same rate from the date of that call 
up to the date of plaint, with further interest 
on the principal sum of Rs. 225 at the same 
rate of 30 per cent. from.the date of plaint 
upto the date fixed by the lower Court, 
namely, 27th December, 1924, and at 6 per 
cent. on the aggregate amount after that 
date. 

The plaintiff and defendant will give and 
take proportionate costs throughout. 


v. N. V. Qrder accordingly. 
(1) 67 Ind. Was. 995; 42 M. L. J. 558. (1922) M. W N. 
203; A. I. R. 1922 Mad. 67. 
(2) 85 Ind. Cas. 261; 47 M. L. J. 833; 21 L. W. 54; A. 
I. R. 1925 Mad. 177. . 
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OUDHACHIEF COURT. 
First Cryin, APPEAL No. 57 oF 1926, 
March 21, 1927. 
Present:—Sir Louis Stuart, Kr., Chief Judge, 
| and Mr. Justice Raza. 
SURAT SINGH AND CTHERS— DEFENDANTS 
— APPELLANTS 
versus * 
Musammat BITTAN KUER— PLAINTIFF 
—ResPonDENT. 

Hindu Law—Maintenance—Amount determined by 
trial Court— Power of interference of Appellate Court, 
when fo be exercised. 

Where atrial Court has, after a due regard of all 
the circumstances, determined the amount of main- 
tenance payable to a Hindu widow out of joint 
family funds, an Appellate Gourt should not interfere 
unless there are special circumstances indicating a 
miscarriage in the way in which the amount has been 
arrived at. . 

First appeal against a decree of the 
Additional Subordinate Judge, Hardoi, 
dated the 27th January, 1926. 

Messrs. Niamat Ullah and Naim Ullah, 
for the Appellant. 

Mr. Bhagwati Nath, for the Respondent. 

JUDGMENT.—This is an appeal of 
the defendants against the decree of the 
learned Additional Subordinate, Judge of 
Hardoi directing them to pay maintenance, 
at a certain rate, to the widow of Darshan 
Singh. “Darshan Singh was a member of 
ajoint Hindu family. All the male mem- 
bers of this family having died and there 
being no persons remaining in the family 
except the plaintiff-respondent Musammat 
Bittan Kuer, the defendants, who have 
become entitled to succeed to the proper- 
ty; are under the liability to pay main- 
tenance tothe lady. The defendants took 
various objections in the Court below, but 
in this Court have merely questioned the 
amount which the learned Additional Sub: 
ordinate Judge has directed them to pay 
to the lady bothin respect of her main- 
tenance and in respect of certgin sums 
towards the marriage expenses of her 
daughters. The appellants do not deny 
their liability to pay sums under these 
heads, but asgert that they have been 
ordered to pay too much. The learned Addi- 
tional Subordinate Judge has approached 
the question of the amount payable from 
a right point of view. He has taken into 
account the value of the estate, the posi- 
tion and status of the’ lady's deceased 
husband, her position and status and the 
expenses which she must be expected to 
meet in her state of widowhood. The 
jearned Additional Sdbordinate Judge is 
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himself a Hindu and isin a good position 
to appreciate the amount that should be 
payable in this family, which isa family 
of high class Rajpu&, towards the lady. 
There are somee very valuable observations 
in a decision of their Lordships of the 
Judicial Committee: Sreemutty Nittokis- 
soree Dossee v. Jogendro Nath Mulilck (1) 
which can be invoked to gujde us in this 
matter. Tifeir Lordships have laid down 
that when determining the amount of 
maintenance payable to a Hindu widow in 
these circumstances an Appellate Court 
should be extremely reluctant to interfere 
with the decision of a Gourt below upon 
such a question, and should hesitaté to do 
so unless there are some special circum- 
stances which indicate that there has been 
& miscarriage in the way in which the 
amount of maintenance has been arrived 
at. We donot consider that in this case 
there has been any miscarriage or that 
there are any special circumstances which 
would justify our interference. The learned 
trial Judge appears to us to ehave con- 
sidered the question in an eminently practical 
and reasonable manner and we see no 
reason to reduce the figure at whfch he 
has arrived. We, therefore, dismiss this 
appeal with costs. 

G. H. . Appeal dismissed. 


(1) 5I. A. 85; 3 Sar, P. C. J. 792; Bal. 159; 3 Suth. 
P. Q. J. 505. 


PRIVY COUNCIL. 
. APPEAL FROM NEW ZEALAND, 
: January 21, 1927. 
Present:—Lord Chaficellor, Lord Shaw, 
Lord Wrenbury,,Lord Phillimore and 


" Lord Blanesburgh. 
WILLIAM RICHARD DOUGHTY — 
° APPELLANT . 
versus 


e 
COMMISSIONER or TAXES— * 
* RESPONDENT. " 
Inome-taz —Sgle of whole concefn— Profits, whee 
ther tazable—Ordinary sale [for profit and realisqe 


* 

18 
tion sale, difference between-—Book entries, whether 
conclusive evidence of profits. 

Income-tax’ being a tax upon income, the sale ofa 
whole concern which can pe shown to be a sale ata 
‘profit as compared with the price given for the 

business, or at which it stands iS the books, does not 
-give rise to a profit taxable to income-tax. [p. 19, 
col. 2. 

Although this doctrine can be easily worked out 
where the business is one wholly or largely of pro- 
-duction, yet, where the business* consists entirely in 
buying and seling, itis more difficuft to distinguish 
-between an ordinary and a realization sale, the object 
in either case being to dispose of goods at a higher 
price than that given forthem,and thus to makea 

rofit out of the business. The fact that large 
blocks of stock are sold does not render the profit 
obtained anything different in kind from the profit 
obtained by aseries of gradual and smaller sales. 
This might even be the case if the whole stock was 
sold out in‘ one sale. Even in the casg of a realiza- 
tion sale, if there were an item which could be traced 
as representing the stock sold, the profit obtained by 
that sale, though made in conjunction with a sale of 


‘the whole concern, might conceivably be treated as 


taxable income. But such tax cannot be levied where 
the sale is merely a slump transaction. [p. 19, col. 2.] 
The Crown is not entitled to take a mere book 
keeping entry as conclusive evidence of the existence 
ef a profit. A mere over-estimation of the value of 
the assets of @ firm on the transformation of the firm 
into a Company does not entitle the Orown to assess 
income-tax on the excess valuation. [p. 21, col. 2.) 


. € e 
' Appeal from a judgment of the Court 
of Appeal of New Zealand. 

Messrs. A. M. Latter, M. Myers and C. L. 
King, for the Appellant. 

.Messrs. C. J. W. Farwell, F. O. Langley 
and Miss Joan Clarkson, for thé Respond- 
ent, . . 

. JUDGMENT. 

Lord Phillimore.—This is an appeal 
from the judgment of the Court of Appeal 
of New Zealand, reversing the decision of 
Stout, O. J. on an application by the Commis- 
sioner of Taxes seeking to assess the 
appellant to income-tax in the sum of £ 6,010 


. in respect of income for the year ending on 


March 31st, 1921. 

Onthe prcceedings taken in respect of 
this assessmenta case was stated by the 
Commissioner which, according to the 
practice in New Zealand, was tr&aversable 
and was accordingly traversed by the 
present appellant in *his answer, and the 
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matter came in the first Instance before a 
Magistrate and was decided in favour of 
the Commissioner. His decision was, how- 
ever, appealable both on groynds of fact and 
law to a Judge ofthe High Court, in this 
case Stout, C. J. The decision of the Chief 
ustice is final on fact but not on a matter of 
aw. 

The circumstances are these: The appel- 
lant and one Arthur John George carried 
on business at Wellington as wholesale 
soft goods merchants and drapers in*part- 
nership. On the 25th June, 1920, they 
converted their partnership into a private 
Limited Company, of which they were the 
only twoshare-holdérs. The Company had 
a nominal capital of £1,75,000 in £1 shares 
100;000 of which were ordinary, 25,000 were 
A preference shares and 50,000 were B pre- 
ference shares. 

The arrangement, which was embodied 
in an agreement dated 25th June, 1920, was 
that the partners as vendors should sell to 
the'Company and the Company, ghould 
purchase as from 20th January then past, 
the good-will of the business, the leaseholds, 
plant, maohinery, book-debts, the benefit 
of pending contracts, all cash bills and 
notes, and generally all property to which 
the vendors were entitled in connexion with 
the business. 

Part of the consideration for the sale 
was the allotment to the vendors of £76,000 
paid-up shares £30,000 ordinary shares to 
George and £30,000to the appellant, and 
£16,400 B preference shares to George. 
The residue ofthe consideration was.the 
undertaking by the Company to satisfy 
allthe liabilities and engagements of the 
firm. dn 
` The vendors contracted not to carry on 
the business of a draper independently of 
the Company, and they stated that they had 
in certain proportions subscribed the 
Memorandum of Association for all the 
175,000 shares in the Company, each thus 
according to his proportion rendering him- 
self liable to that extent fomthe debts of the 
Company. T ee 
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The last balance sheetof the old partnership stood as follows: 





Liabilities ° £ sd 
Capital account 48,774 12 0 
Sundry eréditors 10,366 17 5 
Deposits at interest” 2,233 7 6 
Bills payable current, 36,053 12 2 

£97,433 1 9 


* e 

This should be corrected in one respect as 
£7,500 was due for unpaid income-tax, 
thereby reducing the capital account from 
£48,774-12-0 to £40,97%-12-0. 

The partners having fixed the price at 
which they sold, if it could be called asale, 
their business to the Company, it remained 
to adjust the figures on the last balance 
sheet in accordance with this arrangement, 
£76,000 being evidently more than the sum 
standing to the credit of the capital account; 
and, in order to effect this, the item on the 
asset'side "stock in hand £43,357-18-10” 
was re-placed by an item "stock and good- 
will £78,383- 6-10." . 

It appears from the evidence of the 
accountant who made out these accounts 
that he suggested that the figure for good 
willmight be taken as £20,000, and that 
this view was accepted by the outgoing 
partners. This left as the residue of the 
item £58,383-6-10 or  £15,025-8 0, as the 
difference between the value of the stock-in- 

. trade as shown in the partner's last balance 
sheet and the value of the stock-in-trade 
ag ‘it might be deemed to be taken over 
by the Company; and the Commissioner 
for Taxes claimed that this was a profit and 
to levy income-tax upon it. 

By the law of New Zealand each partner 
is severally liable to tax in respect of his 
share of the profits of a partnership, and 
the appellant Doughty's share of this sup- 

. ‘posed profit was fixed at £6,010, in respect 
of which he was assessed to inconfe-tax as 
already stated. , e 

The appellant puts his case in fwo ways: 
he says (|), that if the transaction isto be 
treated as a sale, there was* no separate 
sale of the stock, and no valuation of the 
stock as an item formjng part of the 
aggregate which was sold; and (2) that 
there was nosale at all but. merely a re- 
adjustment of the business position of the 
two partners,and an application for their 
benefit of the law of New Zealand allowing 
the formation ef private Companies with 
limited liability, 


Assets, £ s od 

Furniture and fittings „m. 513 18 4 
Oash at Ban 106 11 3 
Cash on hand and customs... 432 7 11 

`. Sundry debtors 45,151 17 0 
Bills receivable current 5,896 3 3 
War loaas er °.. 1974 12 6 
Stock in hand ... 43,3857 18 10 
£97,433 9 


Income-tax being a tax upon income, 
it is established that the gale of a whole con- 
cern which can be shown to bea ealeat a 
profit as compared with the price given for 
the businets, orat which it standsin the 
books, does not give rise to a profit taxable 
to income-tex. : 

It is easy enough to follow out this 
doctrine where the business is one wholly 
or largely of produetion. In a dairy form- 
ing business or a sheep-rearing business 
where the principal objects arg the produt- 
tion of milk and calves or wool and lambs, 
though there are also sales from time to 


' time of the parent stock, a clearance* or 


realization sale of all the stcck in connexion 
with the sale and winding up of the 
business gives no indication of the profit 
(if any) arising from income; and the same 
might be said of a manufacturing business 
which wds sold with the leaseholds and e 
plant, even if there were added to the sale 
the piece-goods in stock, and even if hose 
iece-goods formed a very substantial part of 
the aggregate sold. 

Where, however, a business consists, as 
in,the present case, entirely ià buying and 
selling, it is more difficult to distinguish 
between an ordinary and a realization sale, 
the objectin either case being to dispose 
of goods ata higher price than that given 
forthem, and thus to make a profit out 
of the business. The fact that large blocks 
of stock are sold does not render the profit 
obtained anything different in kind, from 
the profit obtamed by a series of gradual 
and smaller sales. Thts might even be the 
case if the whole, stock as sold outin 
ones4le. Even inthecase ofa realization 
sale, if there were an item wlich could be 
traced as representing. the stock sald, the 
profit obtained by that sale, though made 
jn cofjunetion with a sale pf the wHole 
concern, migltt conceivably be treated ag 
taxable income. EI 

But upon the evidence in this case, it 
would appear thatno such separate gale 
was effected. It was a transfer of allthe 
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assets of.the partnershipfor 76,000 shares, 
some preference, some *ordinary, all taken 
at their face value of £1 each, with an 
obligation measured by anumber of shares 
not paid up, to discharge the liabilities of 
the partnership. If these several items 
were not worth £16,000, then the shares 
were not wortle their face valué. Then as 
the vendors were the takers of the shares 
they would gain nothing. They may have 
estimated in June that their stock was in 
the previous January worth more than the 
sum at which it*had been put in their 
palance Sheet, but they did not, by so esti- 
mating it, make it more. 

Bofar as the matter is a question ef 
fact the judgment of the Chief Justice 
was conclusive, and if the question be to 
any extent a question of law, their Lord- 
ships desire to express their agreement with 
the tonclusion drawn by the Chief Justice. 

Ihe authorities to which their Lordships 
have been referred, when carefully examin- 
ed, show where the distinction is to be drawn 
between capital sales and sales producing 
income.’ 

Some of these authorities are cases in 
which a Company is dealing with land. 
In Commissioner of Taxes w. Miramar 
Land Co., Ltd. (1) a Company was formed 
for the purpose of dealing in land and it ac- 
quired cne property, of which it immediate- 
ly sold a small portion, and a few months 
aftewards sold therestin one block, and 
then it went into liquidation. It was held 
that the business of the Company was one 
ofsdealing in Jand, and that the profit ulti- 
mately acquired was nonetheless a profit 
upon dealing, because, when the last 
part of the profit was acquired, the Com- 
pany ceased from carrying on business. 

So in tbe case of Californian 
Copper Syndicate v, Inland Revenue (2) 
a Company formed to buy copper-bearing 
land in County California, bought the 
land for casb, improved it, and then re-sdld 
it in two portions tg the Fresno Company 
for 300,000 shares of the nominal value of 
41 each. The whole capital of the Fyesno 
Company war 400,0C6 shares of which 
75,004 were subscribed for in cash, 300,000 
went fo the Californian Company, and 
29,000 mere unallotted. It was held that 
the transactibn, was a sale in the line 
*f the Company's business, resulting jn a 
profit,and not a mere change in the mode 
of investment. and, therefore, that the 

(1) (1907) 26 N. Z. L. R. 723. 


(2) (1904) 5 Tax, Cas, 199; Vol. 6, Scotch Sess, Cas, 
qeqseries, | 804, - 
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profit was taxable to inaome-tax. In that 
case the Primary Commissioners said that 
it seemed clear to them that the pro- 
perty had been bought in order to be sold. 

On the other hard, in Tebrau (Johore) 
Rubber Syndicate, Lid. v. Farmer (3), 
this case was distinguished, and the 
particular transaction in this latter case 
was held to be a case of appreciation of 
capitaleand not one resulting jn a profit 
taxable to income-tax. The facts were 
that the Company was formed to purchase 
land in Malay and develop it by 
cultivating rubber trees. Two estates were 
bought, and much planting had been 
done; but the capital was insufficient, and 
the “undertaking was (after existing for 
rather more than a year) sold to a second 
Company. (the old Company being wound, 
up). The consideration for the sale was 
£2,500 in cash and 36,000 £1 shares of 
the new Company. It was held that the’ 
first Company was not formed to deal in 
land asa business, and that this was,a case 
of realization of an investment. 

Then there are some difficult cases 
where the business is anent breeding stock. 
In the Australian ease of Commissioner 
of Taxation for Western Australia v. 
Newman (4) a pasteralist put an end to 
his business and sold the whole station 
with stock and plant asa going concern, 
and it was held that the transaction was 
not the carrying-on of a business, but 
the winding-up of a business,and that the 
profit made on the winding-up was nota 
profit taxable as income; and in another 
Australian case, Hickman v. Federal Com- 
missioner of Taxation (5), another pas- 
toralist who put anend to his business and 
sold his property, with all the improvements 
and the oattle upon it,was held not to be 
liable to the war-time profits tax in respect 
of the moneys realized by the sale of 
his cattle, even though in that case a 
separate price was realized for the cattle. 
It is stated in the judgment of Stout, 
C. J., that these cases have been since 
covered by legislation. 

In the case of Anson v. The Commissioner 
of Taxes (6) the view of the Court 
was that Anson, *who carried on a sheep 
farm, was carrying it on as adealer in buy» 
ing and selling sheep, and the Oourt said: 

“Every individual animal (with the 
negligible exceptione of the rams kept for 

(3) (1910) 5 Tax Cas. 658% (1810) i ^ 

(4) (1921) 29 Commonwealth L. R $ 

5) (1922) 31 Commonwealth L, R. 22 

(i) (1922) X. Z. LR, 290 
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"breeding puSposes) is part of the tax-payers’ 
stock-in-trade. It is true that he does 
not, while his bfisiness is carried on, sell 
all his stock-in-trade at once; he always 
retains a part thereof. Butin this respect 
his business is not” different from that of 
other merchants. Ih the case of most 
tradesit is only when the business is wound 
up or transferred that the entire stock- 
in-trade is disposed of. Normally a trader 
retains and carries over to the succeeding 
year a standard quantity of stóck. But 
this permanent quality does not for tha 
reason cease to be stock-in-trade............... i 

This being so, in the view of the Court 
it did not make any difference whether 
the stock-in-trade was sold progressively 
orallat onca by way of clearing sale or 
otherwise in connexion with a transfer or 
a winding-up of tha business. Whether 
his profit was derived from a single sale 
of all his stock-in-trade at once, or from 
repeated sales in the ordinary way of his 
business, his profit was taxable income, 
and was assessable accordingly. 

In that case the item of profit was 
arrived at by taking the .value of the” 
stock asit stood in Dr. Anson's books for 
one year and comparing it with the same 
‘item of value in the previous year, and it 
seems to have been assumed that this 
particular piece of farming could be treated 
by itself, and that all the items of buying 
&nd selling of animals and profits, if any, 
from sale of wool, with the per contra 
item of wages and fodder and such like, 
could be taken as balancing each other, 
so that the difference between the values' 
of the sheep stock in the two years re- 
presented the actual profit. 

It would be difficult to arrive at'the 
-profit in this way if it were the case of 
.& farmer in England; butthe trade ofa 
pastoralist is one with which the New 
Zealand Courts would be familiar, and 
which it would be more easy for the 
New Zealand Judges than for ‘their Lord- 
ships to appreciate. 

The reported cases on this branch of 
income-tax law are so involved in detail’ 
that it is not always easy to see on 
which side of the line they fall. The 
case. of Commissiongr of Taxes v.e Mel- 
bourne Trust, Ltd. (T) is an authority * 
for holding that in certain cases what 
seems like a distribution of assets, is in 
.truth an application of profits, The case, 
(7) (1914) A. 0.1001; D T. L. R. 685; 84 L. J. P, O. 91. 
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however, nearest the present is sthat of 
Craig (Kilmarnock), Ltd. v. Inland 
Revenue (8. There, on a transference from 
one Company to arother, one-third of the 
value of eaeh item, other than stock-in- 
trade, as it stood in the books of the 
selling Company, was treated as its value 
for transfer purposes, and the balance of 
a slump price, which, withgn undertaking 
to KENA dh liabilities, formed the con- 
sideration,” was inferentially attributable 
to the stock. It was held, however, in 
that case that no sum could be pitched 
upon as the actual prica of the stock, and 
no claim to assess a prefit could be based 
uponsuch a foundation. ‘ 

Their „Lordships would repeat that ifa 
business bs one of purely buying and 
selling, like the present, a profit made 
by the sale of the whole of the sock, if 
it stood by itself, might well be assess- 
able to income-tax; but their view of the 
facts (if it be open to them to consider the 
facts) is the same as that of Stout, CO. J.— 
that is, that this was a slump transaction. 

The other ground on which the appel- 
lant’s case may rest is that the transaction 
which led to the claim for tax wag not “asale 
whereby any profit accrued 1o the two part- 
ners, The case of Craig v. Inland Revenue 
(8) just referred to is an. authority for say-. 
ing that the Crown is not entitled to take 
a mere book-keeping entry as conclusive 
evidence of the existence ofa profit. The 
two partners made no money by the 
mere process of having their sfock-in- 
trade valued at a high rate when they 
transferred to & Company consisting of 
their two selves. . : 

* It they over. estimated the value of the 
Stock, the value of the several shares 
became less. The capital of the Company 
would be to this extent watered. As 
already observed, they could. not, by over- 
estimating the value of the assets, make 
them more. 

Their Lordships will ltumbly advise 

"His Majesty that this appeal should be 
allowed, and that fhe judgment of Stout, 
O. J., should be restqred, and that the 
appellants shoutd have the costsrbelow and 
of this appeal. s : 

AON. A. Appeal allowed. 

Solicitors for the Appellartt:—Messrs. 
Shgen, Roscoe, Massy & Co. ``. e 

Solicitors for the Respondert:—Messrs, 
Mackrell, Maton, Godlee & Quincey. 

(8) (1914) 6. C. 338. 
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LAHORE HIGH COURT. 

“ Second CIVIL Appuat No, 1126 or 1926. 

i i March. 12, 1927. 

, : Present: —Mr. Justice Zafar Ali. 

BISHAN SINGH AND OTHERSe—-PLAINTIFFS 

; APPELLANTS 

x versus 

JIWAN SINGH AND OTAERS— DEFENDANTS 

-g RESPONDENTS» 

‘Civil Procedures Code (Act V of 198), s. 11— 
Finding not final, whether res judicatae—-Unnecessary 
finding, effect of. 

finding ina former suit in order to have the 
.aathority of res judicata must have been necessary to 
the determination of suit. . 

Section 11, Civil Procedure Code, though not ex- 
haustive, is binding as far asit goes and according 
to it there $ no bar of res judicata unless there is a 
final decision. f 

Sahibzadi Begam v. Mohammad 
lowed. . 

‘Second appeal from a decree of the Dis- 
trict Judge, Attock at Campbellpur, dated 
the 10th February, 1926, affirming that 
of ihg Senior Subordinate Judge, Attock 
at Campbellpur, dated the 24th July, 1925. 

Messrs. C H, Oertal and Anant Ram, for 
the Appellants. | i 

Mr. Mehr Chand Mahajan, for the Reg- 
pondents, 


3 UBGMEN T.—The parties in this case 
are Bishen Singh and his sons (plaintiffs- 
appellants) and Jiwan Singh and his sons 
and grandsons (defendants-respondents), 

Sita, father of Bishan Singh, and Maya, 
efather of Jiwan Singh, were brothers, song 
of Sobha. The defendants are shown in 


Umar (1) fol- 


the Revenue Records to be the owners of , 


certain agricultural lands. The plaintiffs’ 
case was that though the lands were entered ° 
in thenames of the defendants alone as 
owners, they (plaintiffs) were co-sharer¢ 
therein to the extent of $ as they and the 
defendantsconstituted a joint Hindu family. 
Both the Courts below have concurred in 
dismissing the plaintiffs’ suit finding that 
the two parties did not form a joint 
Hindu family. It was contended before the 
learned Distriet Judge that the defendants 
were precluded by the rule of res judicatd 
from pleading that the pases did not 
constitute a joint family because in another’ 
suit it was finally decided that they did. 
That other suit was brofight by one Godar 
Mal against the parties to the present suit 
. while it was pending, to recover an unpaid* 
balance of account, The balance was 
exectfted “by Bishen Singh alone but Godar 
Mal cuntended , that Biehen'Singh and 
Jiwan Singh ‘were co-parcenere and were 
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as such equally liable to- pay the debt. It 


. was found ‘that the parties did form a 


joint Hindu family bitt Godar Mal's 
suit as against Jiwan Singh was dismiss- 
ed on the ground that Bishen'Singh was 
not the manager of thefamily. Thelearned 
District Judge cam’ to the conclusion 
that the finding in'Godar Mal's case that 
the parties formed a joint Hindu family did 
not opetate as res judicata in the present 
case because the final dismissal of that 
suit as against Jiwan Singh made that 
finding unnecessary and superfluous. 

In second appeal it is argued on the 
authority of Sahibzadi Begam v. Mohammad 
Umar (l) and certain * other rulings that 
the District Judge's view was erroneous. 
The defendants’ Counsel replies that 
the findings in Godar Mal's case being 
l that Jiwan Singh.and Bishen§ Singh 
and their descendants constituted a joint 
family; 2 that Bishen Singh was not 
the manager of that family and 3 
that even if he was he did not contract 
the debt as such, that suit could’ be 
disposed of without recording the finding 
No. 1, and that finding, therefore, cannot 
operate as res judicata in the present case, 
This argument must prevail. A finding 
in the former suit in order to have the 
authority of res judicata must have been 
necessary to the determination of that 
suit. As it’ was not, it could not have that 
authority. 

Section 11 of the Code of Civil Procedure 
though not exhaustive is binding as far 
asit goes. According to that section there 
is no bar of res judicata unless there is 
a final decision, I, therefore, dismiss the 
appeal with costs. i 

É. L. Appeal dismissed. 


(1) 96 Ind. Cas. 1002; 8 L. 15; 2 Lah. Cas, 281; A. T. 
R. 1926 Lah. 603; 27 P. L. R. 504. 


OUDH CHIEF: COURT. 
Szconp Givin Arrear No. 17 or 1926, 
; April 29, 1927. 
Present:*—Mr. Justice Hagan. 
MATA DIN—DEFENDANT— 
APRELLANT 
versus 
Müsammat MITHANA —PLAINTIFF 
AND OTHERS—-DEFENDANTS— 
: RESPONRENTS. : MAC 
Limitation Act (IX of 1£08, Sch. I, Arts. 10, 120— 
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Suit for PE DN in physical possession 
as tenant before becoming’ purchaser—Limitation of 
Sui, > è 

Where a tenant who is in possession of property 
subsequently becomes the owner thereof under the 
terms of  foreflosure decree, he does not take 
physical possession of the property under the fore- 
closure decree and a suit fore pre-emption against 
him is consequently governed, ngt by Art. 10 of Sch. 
I of the Limitation Act, but by Art. 120. 

Shiam Snndar v. Amanant Begam, 9 A. 234; 7 A. 
"WW. N. (1887) 21; 8 Ind. Dec. (N. s.) 591, Raj Raghuraj 
E UA v. Raj Raghunath Singh, 3 O. W. N. 184, re- 

ied on. . 

Appeal against the judgment and decree 
of the Additional Subordinate Judge, Unao, 
dated the 29th October, 1926, setting aside 
that of the Munsif, North Unao, dated the 
25th May, 1926. 

Mr. Radha Krishna, for the Appellant. 

Mr. Puttoo Lal, for the Respondents. * 


JUDGMENT.-—This is the defendant's 
appeal from the decree of the Additional 
Bubordinate Judge of Unao, dated the 29th 
of October, 1926, reversing the decree of 
the Munsif, North Unao, dated the 25th. of 
May, 1826, 

_ The respondents claim to recover posses- 
sion ofa specific plot No. 8 situate in village 
NurullahNagar, Pergana Asiwan Rasulabad 

in the District of Unao by the exercise 

of the right of pre-emption. The claim 
was resisted by Mata Din defendant No. 1 
on a plea of limitation. The Court of first 
instance gave effect to this plea and dis- 
missed the suit holding that Art. 10 of the 
First Schedule of theIndian Limitation Act 
is applicable. 


On appeal by the plaintiff the Additional 
Subordinate Judge held that Art. 10 was 
not applieable but that Art. 190 of the 
same: Schedule was applicable and, there- 
fore, the suit was not barred by limitation: 
In this view of the case he allowed the 
appeal and decreed the plaintiff's suit for 
pre-emption. ii 

In second appeal it is contended on 
behalf of the defendant Mata Din that 
Art. 10 of the First Schedule of tlre Indian 
Limitation Act, was» applicable. I am of 
opinion that the judgment under*appeal is 
correct and should be upheld. The facts 
are as follows. . 

The plot of land in suit was originally 
held by the defendant Mata Din in the 
character of a tenant of the other two 
defendants Bishunath Singh and Munna 
Singh. Bishünath Singh and Munna Singh 
then made a mortgage by way of condi- 
tional ‘sale in respeqt of the plot in suit 
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in favour of Mata Din. On the. basis of. 
this mortgage Mata Din obtained a final 
decree for foreclosure against Bishunath ' 
Singh and Munna Singh on the 10th of 
July, 1920. The present suit was brought 
on the 5th of Februagy 1926, It is clear, 
therefore thatifon the facts stated above 
Art. 10 is not applicable to this case, the 
suit is not barsed by limitgtion. That 
Article is as follows— ° 


Description * Periodof Time from 
of suit, limitation. which period be- 
. gins to run. 





To enforce a Oneyear. e When the pur- 


right of  pre- chaser takes, un- 
emption whether der the sale 
therightis found- sought to be 


ed on law, or 
general usage or 
on specieal con- 
traet, 


impeached, phy- 
sical possession 
of the whole of 
the property 
sold, or, where 
the subject of 
the sade does not” 
admit of physi- 
cal possession, 
when thé it- 
strument of sale 
: is registered. 

It is common ground that the plot in 
suit is property which admits of physical 
possession eand it is also common ground 
thal, on the date of the decree for fore- 
closure the physical possession of the pro- 
merly in suit was held by the defendant 
Mata Din. The decision of the question, 
tHerefore, turns on the interpretation of the 
words "When the purehaser,takes under 
thé sale physical possession." It is clear 
to my mind that in the circumstances of the 
present case Mata Din did not take physical 
possession of the plot under the foreclosure 
decree at all. The plot in suit was 
held by him in physical possession 
long before the foreclosure decree and 
aright ether than the right which arose 
to him under the decree. This view is sup- 
ported by the principle of a decision of a 
Bench of the High Court aj Allahabad in 
the case of Shiam Sandar v. Amanant Begam 
(1), and also of a decision of a Bench of the 
late Court of the Judicial Commissioner of 
Oüdh in the case of Raj Raghuraj Singh 
v. Raj Raghunath Singh (2). Article 10 net 


(1) 9 A. 234; 7 A. W, N. (1887) 24; 5 Ind. Dee. (x. s.) 
91... : ANTE 
(2) 30. C. 18 


e 
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being applicable itis agreed that Art. 120 
applies and it is further agreed that under 
that Article the suit ig in time and has been 
rightly decreed. ` è 
, In deciding the question of limitation it 
is not necessary for he to make any com- 
ment asto therights of Mata Din in the 
plot in suit which he held previous to the 
foreclosure scree. Whether» those rights 
still exist or they do not exist now isa 
question which need not be considered in 

. this case. . 

The appeal fails and is dismissed with 

costs. 


A. Ne A, Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Orva Reviston No. 99 or 1926. 
March 11, 1927. 
: Present :—Mr. Findlay,J. C. 
MAHOMAD AYUB AND oTHERS — 
DEFENDANTS— A PPLICANTS 
versus 
PURSHOTTAM —PrintTIFF— 
NOoN-APPLICANT. 
Ex parte decree—Death of plaintiffs -Application 
to set aside decree—Deceased plaintiff made respond- 
ent by — mislake-—Procedure—A pplication, whether 
should be rejected— Mis-description and want of juris- 
diction, difference between. e 

A sued B. A died during the pendency of the 
suit, his son was impleaded in his place and an 
ex parte decree was passed against B. B applied to 
sêt aside the es parte decree but by inadvertgnce 
showed A and not B as the non-applicant in his 
petition. 

Held, that the application was not liable to be 
dismissed on the analogy of a suit against a deceased 
person, the error being merely one of misdescription 
and notone affecting the jurisdiction of the Court. 

Veerappan Chetty v. Tindal Ponnan (1) distingu- 
ished: io 

Revision-from an order of the Small 
Cause Court Judge, Nagpur, dated the 8rd 
February, 1926, in Miscellgheous Judicial 
Oase No. 110 of 1925.* 

Mr. W. B. Pandharker, for the Appli- 
cants. ‘ M s 

Mr. R. N. Padhaye, for the Non-Applicant. 

ORDER.—In this case the original 
plaintif, Ramdas, died during the trial of 
hie’ suit, his,son Purshottam being duly 

ubstituted in fhe plaint “in his place. 

jveutually, ex parte decrees was passed 


against the present defendant-applicant on œ (1) 31M. 88; 17 M. L. J.*551; 3 M. L. T. 12 
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20th August 1925. On 18th September, 
1923, the present' applicant applied to the 
lower Court to have the ex parte decree 
set aside. Doubtless, by « inadvertence, 
although the suit number and description 
were so far cornectly given, the name 
of the plaintiff was shown as the origi- 
nal “Ramdas” then deceased. The Judge of 
the lower Court summarily rejected the 
application to have the ex pagte decree set 
aside, without considering it op the merits, 
on the ground that just asa suit brought 
against a dead person is a nullity, so also 
the application to have the ex parte decree 


' set aside was an equal nullity in view of 


the misdescription of the plaintiff in the 
application. The decision of Wallis and 
Miller, JJ.,in Veerappan Chetty v. Tindal 
Ponnan (1) was relied on in this connection. 

On behalf of the non-applicant, the order 
of the lower Court has been supported on the 
ground that s. 141 of the Civil Procedure 
Code makes the procedure provided therein 
for suits applicable so far as it can be made 
soin other civil proceedings such as we are 
concerned with in the present case. 

Iam wholly unable, however, to support 
the non-applicant’s position or the view of 
the lower Court in this connection. The 
suit had originally been filed by Ramdas; 
hisson had been duly substituted and decree 
had been so far validly passed in his favour. 
We are not here, however, concerned witha 
fresh suit but merely with an application to 
have the ex parte decree set aside, and what 
occurred in the said application was that 
there was amere misdescription of the plaint- 
iffgiven in the preamble to the application— 
a misdescription which left not the slightest 
doubt asto what decree it was sought to be 
set aside. This application was merely one, 
so to speak, in continuance of the already 
instituted civil suit—an application which 
it was within the power of the present 
applicant to present provided it was within 
the periad of limitation. 

The position is, in my qpinion, entirely 
different $n the point of principle and law 
involved from that of a plaintiff who comes 
to Court for the first time and sues a defend- 
ant who is already dead. In such a case, 
there isa fundamgntal defect of jurisdiction 
because, even at common law, the Oourts 
have no jurisdiction to entertain & suit 
against a dead man. The mere fact of s. 
141, Civil Procsdurg Code, being on the 


[102 I. C. 1927] 


Statute book, does not, in my opinion, war- 
rant the view arrjved at by the lower Court; 
that provision is purely concerned with 
procedure. , The legal principle that à dead 
man cannot be sued, is a point of substance 
altogether apart from,procedure, and, in my 
view, the mere fact that a misdescription 
of the plaintiff was given: in the applica- 
tion for setting aside the ‘ex parte decree 
was no reason for refusing to hear the 
latter application on the merits. The order 
of the lówer Court, dated 3rd f'ebruary, 
1926, is accordingly set aside and the 
case will go back to that Court for disposal 
ofthe applieant's gpplieation, dated 19th 
September, 1925, on the merits. Costs in- 
curred in this Court: by parties will follow 
the event. i e 
A, N. A. Application allowed. 


LAHORE HIGH COURT. 
MisogLLANEOUS First Civan APPEAL 
No. 2957: or 1926. 
March 12, 1927. 
Present: —Mr, Justice Tek Chand. 
MUHAMMAD FAZL AZIM AND 
ANOTHER— J UDGMENT- DesTors— 
APPELLANTS 
versus 
MUTSADDI MAL AND OTHERS— DEOCRER- 
HoLpers—RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), s. 47, O. XLT 
r.6 Mortgage-decree —Appeal—Stay of sale pending 
apreal—J urisdiction of lower Court—Order rejecting 
application for stay—Appeal. 
le Section 47, Civil Procedure Code, is comprehensive 
enough to include an order under O. XLI, r. 6,' Civil 
Procedure Code, and permits the institution of an 
appeal against an improper order passed under that 
rule. : 

Sewa Ram v. Azim Khan (1), followed. 

A Court which has passed & mortgage-decree can 
pass an order under O. XLI, r. 6, Civil Procedure 
Oode, for stay of sale of mortgaged property pending 
the disposal of an appeal from the mortgage-decree. 

Miscellantous’ first appegl from an 
order of the Subordinate Judge, First Class, 
Delhi, dated the 4th December, 1926. 

Mr. Jagan Nath Aggarwal, for the Appel- 
lants. 

Lala Sardha Ram Kapur, R.S., for the Res 
spondents, 

JUDGMENT.—On the 20th of July, 
1925, a preliminary decree for ‘foreclosure’ 
of a mortgage was passed by the Senior 

Subordinate Judge, Delhi, in favour of Mut- 
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saddi Maland Nanhu Mal against Muham- 
mad Fazl Azim and others declaring that 
Rs: 13,365 was the amount due by the mort- 
gagors to the mortgagees and if that 
sum were nof paid on the 20th of August, 
1925, the mortgaged property would be 
sold and if any sum remained unrealised 
after such sale the plaintiffs would be at 
liberty $o &pply for a epersonal decree 
against the defendants and other moveable 
and immoveable property belonging to 
them. A first appeal was presented by 
the defendants to this Court and was 
admitted to a Division Bench. Nothing 
having been paid by the mortgagors 
within the period specified, a final decree 
was passed on the 29th of October, 1925. A 
first appeal was preferred against this 
decree also and was duly admitted. The 
decree-holders took steps to have the 
property sold and the judgment-debtors 
Fazl Azim etc. filed in the lower Court 
an application under O. XLI,r. 6, Givil 
Procedure Code, praying that the sade of 
the mortgaged property’ be stayed 
pending disposal of the appeal by the 
High Court, stating that they « were 
prepared to furnish security for the 
amount of interest which would accrue 
due during the pendency of the appeal. 
This application was rejected by the 
learned Subordinate Judge on the ground 
that tlre appeal against the final decree was 
epending in the High Court and unless 
an order was received from the Ceurt, he 
could not stay execution. Against this 
order Fazl Azim, etc. have preferred a 
miscellaneous appeal under s, 47 Civil 
Procedure Code, to this Oourt, 'e 

Mr. Bardha Ram for the respondents 
. deeree-holders raises a preliminay objec- 
tion that no appeal lies and in support 
of his contention he relies upon a remark 
in Mullas Commentary on the Civil 
Procedure Code. The learned com- 
mentator has given noauthprity in Support 
of *his remark, nor does he specify any 
reasons fer the conclusions arrived at by 
him. In my opinion s. 47 is com- 
prehensive enough tè include an order 
ander r. 6 and permits the institution 
of an appeal against ah improper order 
passed under that section. The question 
was considered by Scott-Smith, 4 in 
Sewa Ram v. Azim Khan (a) where it 
was helde that suche an order was ap- 


1) 84 Ind. Oas. 610; A. I. R 1924 Lah. 613: 
Gas 257, ree 
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ealable. I concur in the reasoning 
or the learned Judge and hold that 
the judgment-debtors’ appeal is com- 
petent. I, therefore, ovetrule the prelimi- 
nary objection. . 

On the merits, I am» of opinion that 
the learned Subordinate Judge was in 
error in rejecting the application under 
O. XLI, r. 6. Mr.eSardha Ram» for the re- 
spondents has fot sought to defend the 
order butaays that sufficient security should 
be furnished by the judgment-debtors- 
appellants before the sale is stayed. This 
request is reasonable and after hearing 
Mr. Jagan Nath I *direct that the sale of 
the mortgaged property shall be stayed 
on condition that within a period of two 
months from to-day the judgment-debtors- 
appellants furnish security of the sub- 
stantial person of Delhi to the effect that 
in the event of their appeal to this Court 
being dismissed and thereafter the mort- 
gaged * property being sold if the sale 
progeeds are found insufficient to meet 
the decretal amount together with interest 
and costs, the surety will make good the 
deficigney. If the judgment-debtors fail 
to furnish the security within two months 
the saleshall proceed. The appeal is accord- 
ingly accepted and the sale of the 
mortgaged property stayed subject to the 
judgment-debtors furnishing security as 
ordered above. he parties will bear 
their own costs in this Court. 

R. Ly ¢ Appeal accepted. 


OUDH CHIEF COURT. 
Srconp OivIL ApPPsAL No. 428 or 1926, 
April 19, 1927, 

Present :—Mr. Justice King. 
THAKUR PRASAD-—PLaAINTIFF— 
: APPELLANT: 


versus š 
J. THOMKINSON, MISSIONARY— 
DEFENDANT—RE3PONDENT. p 

License—Right of tginsferee—Kutcha buildings 
kept in repair for 30 years—Worls of a permanent 
character—Right of licensor to rewoke—Hasements Af; 
(V of 1882), ss. 99, 60 ct. (b). 

When the grantor of a license transfers the property 
the transferee "has no higher fights than the trans- 
feror aff cannot revoke a license which was irrevoc- 
able te trafisferor himself [p. 27, col. 1.] . 

Where kutcha buildings were construeted for the 
purposes of a school an 
repair for 30 years: 


THAKUR PRASAD V. J. THOMRINSON MISSIONARY, 


dthad been keptia regular e° 
. 
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Held, that the buildings were wBrks of a per-, 
manent character and the grantor of the license and 
his transferee were precluded by s. 60, cl. (b) of the. 
Easements Act from revoking the license. [p. 27, 
cols. 1 & 2.] 

Second appeal against a jud&ment and 
decree of: the Additional Subordinate 
Judge, Unao, dated the lst October, 1926, 
confirming that of the Munsif, Safipur at 
Unao, dated the 23rd April, 1926. 

Mr. M. L Saksena, for the Appellant. 

Mr. R.P. Varma, for the Respondent, 

JUDGMENT.—This appeal arises owt 
of a suit to recover possession over a. 
piece of land belonging to the plaintiff 
covered with a house owned by the’ 
American Mission, and* possessed by the 
defendant J. Thomkinson, Missionary. 

It has been found that the plaintiff's 
predecessor-in-interest  Tarifan Bibi was 
the former owner of the land in suit 
and she gave permission tothe American 
Mission to construct school buildings 
upon the land. No lease was executed 
but the then Missionary Yakub Shah 
executed an agreement to pay twelve 
annas per annum to the zeminday for the 
oceupation of the plot. é 

The plaintiff acquired the land as a 
transferee in 1916. His case is that the 
land was not given to the Mission as 
such, but only to the Missionary for the 
time being as a personal grant, and that 
the present defendant has no title even 
as licensee, i 

The plaintiff also alleged that the de- 
fendant had made new constructions upon 
the land in suit within two years before 
the institution of this suit. j 

The Court below found that the land 
*in suit was granted by the plaintiff's pre- 
decessor in-interest to the American Mis- 
sion as such and not merely to Yakub 
Shah personally. It also found that no 
new constructions had been built within 
the last two years, but that the con- 
structions now existing had been con- 
structed from the commencement of the 


. "grant. The Court found that the plaintiff 


was not entifled to eject the defendant 
as the Missionary body must be deemed 
to have been evcupying the land as 
a trespasser for more than 12 years. 

I da not agrea with the view of the 
‘Court below that the “Missionary body has 
perfected its title by adverse possession 
for more than 1? years. ‘It is the case 
for both parties that the Missionary body 
took possession of the, plat by: the zemin. 
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der's express Permission and has been 
in permissive [possession ever since. It 
is true that no valtd lease has been exe- 
cuted but the American Mission must be 
considered to "be in the position of a 
licensee, and not in the position ofa tres- 
passer, ° 

The first point which has been argued 
‘for the plaintiff-appellant is that the li- 
cense granted by Tarifan Bibiis not bind- 
ing upon the plaintiff as transferee. He 
refere to s 59 of the Indian Ease- 
ments Act, 1882, which lays down that 
when the grantor of the license transfers 
the property affected thereby, the trans- 
feree is not, as such, bbund by the license. 

I do not think this section can be inter- 
preted so as to give the transferee a right 
of revocation of a license which would not 
be exercisable by the transferor himself: 
In the present case I hold, for reasons 
which I shall give presently, that the 
grantor of the license herself could not 
revoke it in view of the provisions of 
B. 60, cl. (D. I think the transferee is 
in no better position than the transferor, 
and I am confirmed in this view by the 
ruling of the Allahabad High Court in 
the case of Ras Behari Lai vw. Akhai 
Kunwar (1). In that case the learned 
Judges held that when a grantor of a 
license transfers the property the trans- 
feree has no higher rights than those of 
the transferor, It would certainly be in- 
equitable to hold that the transferee could 
revoke a license which is irrevocable by 
the, transferor. 


The second point which has been press- 
ed by the plaintiff-appellant-is that the 
license can be revoked as there is no; 
thing in s. 60, cl. (6) which would pre- 
clude the grantor from revoking the 
license. The only question to.be con- 
sidered is whether the buildings upon the 
land can be considered to be “works of 
a permanent character.” It is common 
ground that the American Mission has 
‘built certain kothris'and a well, and lat- 
rine, to be used for a school. The build- 
ings are kutcha, that isto say, the walls 
areof mud and the roofs are of thatch. 
The plaintiff argues that they cannot be 
held to be. “works ofa permanent charao- 
ter" since they are only kutcha. I donot 
agree with this view. It has been held 
in several cases, as for instance by the 


(1) 26 Ind. Cas. 445; 13 4. TL. J. 1; 37 A. 91. 
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Allahabad High Court in the case of 
Nasir-ul-zaman Khan v. Azim-ullah (2), 
that a kutcha thatched house may be a 
work of a permanéhi character within 
the meaning of s. 60, cl. (b) of the 
Indian Easements Aet. In the present 
case it is clear that the constructions were 
intended to be of a permanent character 
since they were for the purnppse of school 
buildings, and in fact they h$ve been in 
existence and' kept under regular repair 
forabout 30 years. In my opinion, there- 
fore, the plaintiff is precluded by s, 60, 
cl. (b) from revoking the license. 

I therefore, dismiss the appeal with costs; 


G. H. ` Appeal dismissed, 
(2) 28 A. 741,3 A. L. J. 765; A. W. N. (1906) 216, 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. . 

Secono Crvit AprsaL No. 98 or 1927, 

March 24,1927. | * 
Present: —Mr. Findlay, J. C. 

WADGOOJI KALAR--PraINTIFF— 

APPELLANT . f 
versus 
MAHADEO AND ANOTHER—DEFENDANTE— 
e RESPONDENTS. 

Practice—Appeal—Additional evidence—Duty of 
Court—Inability to appreciate value of document, 
whether ground for admission in appeal. 

A party should not be allowed to produce addition- 
al evidence in appeal when, though he had ample 
opportunity of producing it in trial Court, he feiled 
19 do so, through want of diligence. Inability to 
appreciate the value of a document in time is no 
ground for allowing it to be produced in appeal, 

Courts should be chary about admitting fresh evj- 
dence in appeal, and a fortiori, in second appeal. 

Ram Das Chakarbati v. Official Liquidator of 
the Cotton Ginning Company, Limited Cawnpore (1), 
followed. 


Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the17th 
Neves: 1926, in Civil Appeal No. 61 of 
1926. 

Mr. R.N. Padhye, for the Appellant. 

JUDGMENT.—The sole point urged 
by the Pleader for the plaintiff-appellant 
is that this case should be remanded for 
fresh, considerati¢n after admission in 
evidence of a new” document relating to 
the sale-in-deed of the plaintiff's old house. 
It is suggested that if this document were 
admitjed, it would be possible with “t 
and Exs. P-l, P-2 and P-3 already on 
reoerd, to measure exactly the dimensiona 
and fix the site of the strip of land in 


* 88 
dispute. Even ifthis be so, I can see no 
reason whatever for allowiug such a course 
on second appeal. 

It is urged on belfalf of the  plaintiff- 
appellant that it was owing to a mis- 
understanding he did not appreciate the 
value of the document now referred to in 
para. 4 of the petition of appeal Even 
if we assum» this, thisonty proves a want 
of due dilfgance on his part. It should 
have occurred to him primarily when he 
filed the suit that such a document was 
essential to support his case and in any 
event,he has allowed the suit te drag on 
from June, 1925, until the appeal was 
decidéd by the lower Appellate Court on 
the 17th of November, 1926, without appar- 
ently making any effort to produce the 
document in question. 

It has again and again been pointed 
out thatthe Courts should be chary about 
admitting fresh evidence in appeal and 
this applies a fortiori toa second appeal 
.also. The present case is in this. respect 
analogous* to the decision in Ram Das 
Chakarbati v. Official Liquidator of the 
Gotton Ginning Company Limited, Cawn- 
pore (1) where Edge, C. J., and Oldfield, 
J., refused to admit additional evidence on 
appeal on the ground that the appellant had 
ample opportunity of produeing the evi- 
dence in question inthe lower Court and 
had chosen not to do so or.ha failed to 
doso. Ido not think, in those circumst- 
ances, the plaintiff should now be allowed 
to broduce the evidence in question and 
this being so he has no case in second 
appeal. The appeal is accordingly dfs- 
missed without notice to the respondents, 

G. R. D. * 

A. HN. A. Appeal dismissed. 

(1) 9 A. 366 at p. 383; A. W. N. (1887), 34; 5 Ind. 
Dee. (N's ) 679. 


MADRAS HIGH COURT, 
Orvin MISCELLANEOUS APPELL No. 4 
oF 1926, . 
February 22, 1927. 
Present:—Mr. Jastice Odgers and 
Mr, Justice Madhavan Nair. 
K. V. SUNDARA RAMAIYER 
AND OTHERS — PLAINTIFES— 
. ` APPELLANTS 
e versus 
SATHIANATHAN alias VENGAPPA 
CHETTY AND OTHERS—ÍISEFENDANTS 
— RESPONDENTS. Dd 
Civil Procedure Code (Act V of 1908), ss. 115, 151, 


. JAGDEO MISIR v; MAHABIR TEWARI. 
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0. XLI, v. 23—Remand order, mot on preliminary 


point—A ppeal, whether lies. 

Where the trial Court decides a suit on all the 
issues raised but the Appellate Court seis aside the 
decree and remands the whole suit for re-trial, the 
order of remand is hot appealable. * 

Balla Mallayya v. Peddi Veerayya (1), followed. 

Appeal against the order of the District 
Court, North Arcot, in A. S.No. 94 of 
1925, preferred against the decree of the 
Court of the District Munsif, Tiruvanna- 
malai, in O. S. No. 53 of 1925. 

My K. Narasimha Iyer, for the Appel- 
lants. oi 

Mr. M. Patanjali Sastri, for the Respond- 
ents. 

JODGMENT,.;-Ihe preliminary point 
that no appeal lies must prevail. There 
was no remand here under O. XLI, r. 23 
of the Code of Civil Procedure though 
the District Judge reiers to this in his 
judgment. It is a remand under s, 151 
of the Civil Procedure Code as has been 
held recently in Balla Mallayya v.. Peddi 
Veerayva (1) and other cases. 

The District Munsif did not deeide the . 
Suit on any preliminary point but on the 
whole of the issues raised; after an ex 
parte decfee is set aside and the suit re- 
manded for trial. Sadhu Krishna Aiyar 
v, Kuppan Ayyangar (2) is authority for 
the proposition that the remand is not 
under O. XLI, r. 23. The learned Vakil 
for the appellant desires to argue this on 
the footing of a Civil Revision Petition. 
This cannot be done. Cf., Balla Mallayya 
v. Peddi Veerayya (1). 

The appeal is dismissed with costs of 
3rd defendant. The memorandum o£ ob- 
jections is not pressed and must be dis- 
missed with costs. 

. V.N. V. Appeal dismissed. 

(1) 100 Ind. Cas. 135; 52 M. L. J. 90; 25 L, W. 198; 
38 M. L. T. 15; A. I. R. 1927 Mad. 335. 

(2) 30 M. 54; 1 M. L. T. 268; 16 M. L. J. 479 (F. B.) 


ALLAHABAD HIGH COURT. 
Privy CouNcIL APPRAL No, 16 oF 1926. 
April 8, 1927. 

« Present :—Sir Grimwood Mears, Kr., 
Chief Justice; and Mr. Justice Dalal. - 
JAGDEO MISIR AND ‘oTHERS—APPLICANTS 
versus 
MAHABIR TEWARI—OPPOSITE PARTY. 
Civil Procedure Code * (Act V of 1908), v, 11—Resg 


. 
e 
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decided, whether ves judicata—Hstoppel—Leave to 
appeal to Privy Council —Swubstantial question of law 
of general importance. 

Ifa party raises an issue, however, improperly, in 
a ease, whichis accepted by the other side, and if 
the Court itself accepts the igsue to be one relevant 
to the inquiry and necessary for the determination 
of the case, and that issue is argued out by both 
parties and a judicial decision come to, it is not 
open subsequently for either of the parties, or their 
successors-in-interest, or the persons claiming through 
them, to say thatthe issue doesnot constitute res 
judidiita. [p. 30, col. 1.] . 

But the mere fact that this question of law is 
raised in the grounds of appeal to the,Privy Council 
isnot aground for certifying the case to be a fit 
one for leave to appeal to the Privy Council 
inasmuch as what the Courts have to consider 
in granting such a certificate is whether there is a 
substantial question of law of general importance. 
[ibid] ] ? 

Application for leave to appeal to His 
Majesty in Council. 

Messrs, Haribans Sahai and S. S. Sastry, 
for the Applicants. : 

Mr. N. Opadhia, for the Opposite Party. 


JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 
Council. The suit was commenced in the 
Court of the Subordinate Judgé of Gorakh- 
pur, the value ofthe subject-matter of the 
suit being said to be Rs. 4,000. The suit 
was one for a declaration that a certain 
deed of gift iu favour of the defendants 
was not binding on the plaintiff after the 
death of a lady by name Musammat Rekha. 
The defendants succeeded in the trial 
Court and in the lower Appellate Court 
that decision was reversed, and the suit 
decreed.. In second appeal this Court con- 
firmed the decree of the lower Appellate 
Court. From that decision leave is sought 
by the defendants to appeal to His Majesty 
in Council. Affidavits have been filed with 
regard to the value of the property, and 
although the defendants have to admit that 
when the suit was originally instituted the 
value of the property was put by the plaint- 
iff at Rs. 4,000, and that they themselves 
in their appeal to this Court put the value 
at Rs. 4,000, nevertheless they contend 
that on a true valuation the property was 
of & value greater than Rs. 10,000. On 
the other hand, the proposed respondents 
do not agree to that valuation ; and .we are 
of opinion that though the property is 
worth substantially more than Rs. 4,000, it 
is not of a value. exceeding Rs. 10,000. 
The point that the proposed respondents 
desire to raise is that a certain judicial 
decision of the ydar 1888 is not a bar to 
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the success of the defendants in this suit. 
In the year 1886 it appears that Mahabir 
Tewari, the plaintiff in this suit, had insti- 
tuted acivil suit against Musammat Rekha 
in the Court of the Subordinate Judge of 
Gorakhpur and he asked for a declaration 
that Bhagwan Dat, the husband of Musam- 
mat Rekha, died as amember of a joint 
Hindu famidy, 4nd that Musammat Rekha 
was not in pogsession of any ofhis property. 
He also pleaded that. Bhagwan Dat died 
leaving a son by name Jamna Prasad who 
died shortly after the death of his father 
Bhagwan Dat. To that case Musammat 
Rekha answered that her husband had died 
a separated Hindu, and that she was in 
possession of his estate asa Hindu widow, 
She denied that she had any son. At this 
stage it may be remarked that the lady 
had a daughter who had two sons Jagdeo 
and Nand Kishore. That circumstance is 
of importance as will be seen later, On 


MAHABIR TEWARI. 


the 9th of April, 1887, the Subordihate’ 


Judge found that Bhagwan Dat died 

separated Hindu. He also ffund that € 
son had been born to him and Musame 
mat Rekha by name Jamna Prasad. The 
finding as regards the son did not suit 
Musammat Rekha, because a finding of that 
character would prevent the estate of her 
husband from passing into the hands of 
her daughter's sons. The finding that 
Bhagwan Dat had died a separated Hindu 
also did not meet with the approval of 
Mahabir Prasad. The result was tha& both 
* parties appealed, Mahabir against the find- 
Ang of separation, and Musammat Rekha 
against the finding that she had given 
birth to Jamna Prasad. Those matt re 
were fought out in appeal On the 13th 
of March, 1888, the District Judge of 
Gorakhpur dismissed the appeal of Maha- 
bir Prasad as well as that of Musammat 
Rekha, The finding that Bhagwan Dat 
left a son Jamna Prasad has stood very 
much in the way of the defendants, and it 
has been urged before us that there was 
no need whatever for Musammat Rekha to 
appeal from the decision of the Subordi- 
nate Judge, and that tke Dietrict Judge 
was incompetent,to hear the appeal, and 
that the decree of 1888 was passed by a 
-Court not competent to pass it. , In point 
of fact the appeal went through in the 
ordfnary way. Musammat Rekha had Sub- 
gtantial personal reasons* for wishing to get 
a" declaration that Jana Prasad wag a 
person who never existed, and she launched 


oe 
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her appeal with that object. It may be 
when one examines the matter in 1927 that 
there was no legal yeason why the lady 
should not have been content with the 
declaration that she got onthe question of 
jointness and separation, but the fact is 
that she was not content with that declara- 
tion and preferred that appeal. That 
appeal was Weard and détermined after 
argument and contest. It is, the decision 
in that appeal which has been held in this 
present litigation to operate as res judicata, 
Our attention has been drawn to the two 
decisions of the Privy Council: Tirbhuban 
Bahadyr Singh v: Rameshar Bakhsh Singh 
(1) and Midnapur Zemindary Co., Ltd. v. 
Naresh Narayan Roy (2). We *think that 
those two cases are authorities for the 


. proposition thatifa party raises an issue, 


however, improperly, in a case, which is 

accepted by the other side, and if the Court 

itself accepts the issue to be one relevant 

to the inquiry and necessary for the deter- 

mination of the case, and that issue is 

argued out by both parties and a judicial 

decision come to, it is not open subsequent- 

ly. for, either of the parties, or their 

suecessors-in-interest, or the persons claim- 

ing through them, to say that the issue does 

not constitute res judicatd. This is the 

main, if not the only ground of appeal 

in this matter, and Mr. Upadhia has pointed 

out that there is quite another ‘aspect of 
the matter that even if this point of law 

was decided in favour of Mr. Haribans 

Bhai's clients, there will still remain ane 
objection almost insuperable, namely, the 
preponderance of evidencein favour of Mr. 

Upadhia’s clients. We, however, in this 
matter have to consider whether there isa 
substantial question of law of general 
importance, ard confining our attention to 
that we decide that question in the nega- 
tive. We, therefore, decline to certify that 
it is a fit case for appeal to His Majesty in 
Council  . 

We, therefore, dismiss this application 
with costs including in this Court fees on 
the higher scale. ° 

A. N. A. * Application dismissed, 

e 

QU 3 A. L. J. 699; 10 O. W?N. 1065; 8 Bom. L. R. 
799. 16 M. L. J. 440; 4 0. L. J. 405; 1M. L.T. 265; 
9 0. 0. 377, 28 A. 727; 33 L..A. 156. n 

a 80 Ind. Cas. 827; 23 A. L. J. 76; A. I. R. 1924 
p. € 144; 26 Bom. L R.651; 47 M. L. J. 23;e 51 C. 
631; $5 M. "L. T. 169; ns M. W.N. 723; 29 O. W. 
N, 34; 20 L. W. 770; 24 I. A. 293: L.R. 5 A. (P. 9) 
Mr; 3 Pat, L. R. 193; 6 P. L. T, 750. o E 
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SARMARAM V, KAUTIKABAL. 


[10 1. C. 1927] 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT? 
Szeconp Crvit APPRAL No. 224 or 1920. 
February 22, 1927. 


Present:—Mr, Hallifax, A. J, C. 
SAKHARAM AND,ANOTHER—PLAINTIFFS— 
APPELLANTS 
Versus 


KAUTIKABAI—DEFENDANT—RESPONDENT. 

C. P. Tenancy Act (I of 1920), s. 49 (2)—Sir land— 
Surrender by Hindu widow in favour of reversioners, 
whether transfer—Absence of sanctien of Revenue 
Officer—Deed, registration of, whether forbidden. 

A surrender by a Hindu widow of the whole estate 
of her deceased husband including sir land, in favour 
of her reversioners is not a transfer and does not 
require the sanction of the Revenue Officer and the 
registration of a document evidencing the surrender 
3 not forbidden by s. 49 (2) of the O.P. Tenancy 

Ct. 4 

Appeal against the decision of the District 
Judge, Wardha, dated the 8th January, 
1926, in Civil Appeal No. 97 of 1925. 
` Mr..W. B. Pendharkar, for the Appel- 
lants. 

JUDGMENT.—The plaintiffs claimed 
an order under s. 77 of the Registration 
Act that a certain document should be 
registered. «The suit has been dismissed 
in both the Courts below on the same 
ground as that on which registration was 
refused by the Sub-Registrar to whom 
the document was presented and by the 
District Registrar on appeal. The docu- 
ment is a relinquishment by a Hindu 
widow ofthe whole estate inherited from 
her husband in favour of his two rever- 
sionary heirs. As the estate includes sir 
land, it has been held that the document 
is a transfer of sir land (among other 
properties) without reservation of the 
cultivating rights in it which has not 
béen sanctioned by a Revenue Officer, 
and, therefore, registration is forbidden 
by s. 49 (2) of the Tenancy Act of 1920. 

It has been explained in Gauri Bai v. 
Gaya Bai (1) that a surrender or relinquish- 
ment is not a transfer; it is merely a 
throwing ‘away of property for somebody 
else to pick up, and to-do that no more 
requires Permission from a Revenue 
Officer or anybody else than to commit 
suicide would. That the deed of relin- 
quishment is executed in favour of certain 
specified persons makes no difference, 
Thatis merely a statement by the widow 
that they are the persons entitled to 
take the estate after she abandons it, and, 


(1) 97 Ind, Cas: 995; 22 N. L, R. 169; A. I. R 1927 
Nag.44. —. hse 7 


* 
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if they are not, the fact that she says they 
are will not help them. She retires and 
they come in on their own rights and 
' not on any, transfer to them by her. That 
correct view of the matter is indeed 
expressed in the document itself. 

The decree of the lawer Appellate Court 
‘will be setaside and in its place a decree 
will issue directing the document to be 


registered in the office of the’ Sub- 
Registrar, Wardha, if it be duly presented 
-fér registration within 30 days from this 


date. The defendant in the suit was the 
widow and she admitted the claim 
entirely in the first Court, where she 
incurred no costs, and failed to appear 
in this and the lower Appellate Court. 
Under these circumstances no order in 
respect of.costs is required here any more 
than it was required in either of the 
Courts below. Each of the learned Judges 
of those Courts has, however, . ordered 


that the plaintiffs are to pay them all, 


ang has fixed a Pleader's fee of Rs. 72-12-0. 
Apart from the order being meaningless, 
that sum is obviously much too high for 
such a simple case; it is based on nothing 
but the fact thatthe value of the claim, 
for fixing the jurisdiction, was stated for 
one reason or another to be Rs. 2,910. 
G. R. D, Appeal allowed. 


' . LAHORE HIGH COURT. . 


Srconp CIVIL APPBAL No. 2626 or 1926. 
February 3, 1927. 

Present ;—Mr. Justice Addison. . 
Mehr ABDUL QADIR—PuatntirF— 
APPELLANT 

Versus . 
IMAM DIN—DEFENDANT—RESPONDENT. 
Evidence Act (I of 1872), s. 102—Civil Procedure 
Code (Act V of 1908), O. II, v. 2, bar of suit under— 
‘Burden of proof. 7 
The burden ,of proving that a suit is barred 
under O., r.%, Civil Procedure Gode is on the 


defendant. [p. 32, col. 1.) 
Upendra Lal Mukerjee v. Secretary of State for 
India (1), followed. . 


Second appeal from a decree of the 
District Judge, Jhelum, dated the 31st 
August, 1926, affirming that of the Sub- 
Judge Second Class, Jhelum, dated the 
3lst August, 1925, - 

Mr, Jagan Nath Aggarwal, for the Appel- 
dant, . è 


ABDUL QADIR 9. IMAM DIN, 


e e 
3l 


Messrs. Muhammad Aminand Muhammad 
Azam, for the Respondent. 

JUDGMENT.—On the 22nd June, 
1925, the plaintiff suedthe defendant for 
Rs. 667 being a one-third share of Rs. 2,001 
alleged to have been realised by the de- 
fendant from the Kashmir State regarding 
a particular contract entered into for the 
year 1922 by the partieseas partners. In 
this suit the plaintiff reMed on a memo 
dated the 28th July, 1924, executed by the 
defendant tothe effect that Rs. 3,100 were 
due from the Jammu and Kashmir State 
on acéount of acontract for preparing rafts 
of timber and that the defendant would 
pay one-third of that amount to the plaint- 
iff when,he had collected it. It was further 


‘stated in the plaint that the defendant 


had collected Rs. 2,001 in March 1925 and 
accordingly the present suit was instituted 
for one-third of that amount. 

Various pleas were taken to the effect 
that the above agreement was without 
consideration and that the plaintiff didnot 
perform conditions of the coftract between 
the parties, while it was addedthat an- 
other suit had been brought for rendition 
of accounts in which the plaintiff had 
obtained adecreefor Rs. 201 and that all 
claims against the defendant should have 
been included in that suit. On these, 
pleadings the trial Court struck three issues 
but ondy decided one as to whether the 
guit was res judicata, It held that the sui? 
was res judicata by virtue of the previous 
decision under s. 11 of the Civil PrÓcedure 
Oode. On appeal the learned District Judge 
held that the suit was not barred by the 


„doctrine of the res judicata but that it 
was barred under O. lI, r. 2 of the Civil 


Procedure Code. Against his decision 
the plaintiff has presented this second 
appeal. 

The previous suitfor renditionof accounts 
was instituted on the 7th April, 1925. It 
was tothe effect that the plaintiff and the 


defendant entered into acontract for collect- 


ing wood thrown out from the river towards 
which the flainti$ paid to the defendant 
Rs. 1,350 as capital. ‘his partnership exist- 
ed during thé years 1921 and 1922 and 
ended in January 1923. *It was admitted 
that the defendants had paid back the 


` capital sum of Rs. 1,350 but it was stated that 


heehad not given an account ofthe pTofits, 
Accordingly on the 28th July, 1924, the de- 
“fondant wrote a memo‘promising to render 
accounts Of this partnership, and as he did 


* e 

32 
not do so, the plaintiff brought that suit 
against him. This suit was referred to 
arbitration and the plaintiff succeeded to 
the extent of obtaining 4 decree for Rs. 201. 
The memo. relied upon in the first suit is a 
different memo from that relied upon in 
this suit, though both the memos bear the 
same date, namely, the 28th July, 1924. The 
memo. in the girst suit shows that the 
plaintiff had enly a 6/16th shafe in that 
partnership, whereas he had a'third share 
inthe alleged partnership about which the 
second suit has been brought. 'The two 
memos, therefore, are entirely different one 
being for collecting stray timber washed 
up on the banks of the river in which 
the share of the plaintiff was 6/16th and in 
which the parties dealt with private timbers 
traders. The other was for preparing rafts 
and the plaintiffs' share was only one-third 
the dealings as regardsit being with the 
Jammu and Kashmir State. Prima facie, 
therefore, the two memos disclosed two 
different sets of transactions. 


Itis not necessary, however, finally to 
decide this point because admittedly there 
is ne evidence on the record of the suit, 
the second appealof which is now before 
me, to show that it is barred under 
O. Il, r.20fthe Civil Procedure Code. I 

“have obtained the above facts from the 
record of the first suit but it was only 
ecalled in the trial Court to see whéther the 
first judgment acted as res judicata. The 
aboveefacts, therefore, cannot be said to 


have been properly placed upon this record e 


so far. Asthere was no evidence of an 
kind on the 
trick Judge cotld base adecision that the 
present suit was barred by O. II, r. 2and 
a8 the burden of proving that the present 
suit is barred under that section lies on 
the defendant [Upendra Lal Mukerjee v. 
Secretary of State for India (1), I accept 
this appeal and setting aside the decision of 
the Courts below remand the suit to the 
trial Court for afresh decision after fram; 
ing proper issues. It is obvjeus that no 
question arose as to whether the previous 
Suit acted as res °judicata, which was the 
issue framed. That issue should have been 
whether the présent suit is barred under 
O. II, r. 2p Code of the .Civil Procedure, the, 
burden of proving which is upon the de- 
fenda@nt, "Owing to a wrong issue being 
framed it cannot bé said that tke defendant 


(1) 20 C. 716; 10 Ind, Deo. (s. s.) 483. ° 


ATMARAM V. UMEDSINGH. 


record upon which the Dis- : 


(102 I. C. 1927] 
had a proper chance to provd what he had 
stated in his pleas andit is for this reason 
that I allow this question to be tried 
again, as well as the merits ofthe case. 
The remand is under O. XLI, f. ?3 of the 
Civil Procedure Code. Court-fee on appeal 
will be refunded. @ther costs here will 
abide the event ‘and so will the costs 
hitherto incurred in the lower Court, 
R L. Appeal accepted, 


NAGPUR JUDIGIAL COMMIS- 
SIONER’S COURT. 
Sucgnp Civic ArPEAL No. 192-B or 1926. 
March 28, 1927. 
Present: —Mr. Kinkhade, A. J. O. 
ATMARAM AND ANOTHRE—DRFENDANTS 
Nos. l AND 2—APPBLLANTS 


versus 
UMED SINGH AND orHERS—PLAINTIFES 
l — RESPONDENTS. . 

Hindu Law—Alienation—Legal necessity — Absence 
of recitals in deed—Lapee of time—Presumption of 
legal necessity, whether arises. 

In the absence of any recitalin the deed of transfer 
as- regarda the legal necessity for the transfer the 
mere fact that it took place many years ago "and 
much of the relevant evidence as regards legal neces- 
sity has disappeared, does not raise any presuiuption 
that there was any legal necessity for the transac- 
ion. . 

Nanda Lal v. Jagat Kishore A j 
Mos g e Acharjya 11), not 


Appeal from the decree of the Additional 


Distriet Judge, Amraoti, dated the 30th 
Tana, 1926, in Civil Appeal:No.. 312 of 
D. 


Mr. P. C. Dutt, for the Appellants. 

Sir. B. K. Bose and Mr, V. Bose, for the 
Respondents. 

JUDGMENT.—One Gangaram Singh 
was the owner of the field in dispute. At 
his death, which took place 35 years ago 
he left behind a widow by name Kapuri 
and a daughter by name Kesarbai. Kapuri 
thus inherited her husband's estate and 
was in possession of the field in suit 
until she sold the same to one Rupram 
by à deed dated 8th April, 1898, (Ex, D 2) 
she died on 8th September, 1921. Kesarbai 
and.her son Atmaramsing with a view to 
raise funds for his” litigation sold their 
interests to plaintiff No. 1 Umedsingh by a 
sale deed dated 25th June, 1924, (Ex. P- 1), 
The vendors and the vendee, however, in- 
stituted the present Buit jointly on the 
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ground thathe sale was inoperative after 
Musammat Kapuris death. It may be 
mentioned here that the original purchaser, 
Rupram, by a subsequent transaction dated 
5th February, 1906, sold his interést to 
defendant No. 1; the latter resisted the 
claim on various grounds principal amongst 
them being that the sale to Rupram was 
supported by legal necessity. 


The trial Court came to the conclusion: 


that the sale to Rupram was notfor legal 
necessity, and decreed the plaintiff's claim. 

e defendants’ appeal to the Court of 
Additional District Judge being unsuccess- 
ful, they have come upon in second appeal 
to this Court. 

I have heard the arguments of the 
appellants’ learned Counsel, but I am not 
convinced that the decision appealed against 
is in any way incorrect. It was the duty 
of the appellants to have proved that the 
transaction with Rupram was supported 
by legal necessity. But they have failed 
to do so. The Courts below iound that 
Kapuri's borrowings were extravagant, and 
that there were no debts of her husband's 
time and consequently the sale could 
transfer to Rupram or his ‘vendee only 
the life-interest of Kapuri. It is, however, 
argued that tho sale having taken 
place nearly 25 years before suitand much 
of the relevant evidence having disappear- 
ed:by lapse of time, the presumption 
ought to have been made in favour 
of the transaction being supported by legal 
necessity, and that the presumption has 
gained additional strength by réason 


dtrad pin Ü. NARAIN DAS; 


dà 


absence of such recitals I am not prepar- 
ed to extend the principle of the Privy 
Council decision to the facts of the pre- 
Sent case, e 

The appeaj, therefore, fails and is dis- 
missed with costs. , 

G. R. D. 

A. N. A. 


LAHORE HIGH SOURT. 
LETTERS “PATENT APPEAL No. 29 or 1926. 
February 3, 1927, 

Present: —Sir Shadi Lal, Kr., Chief Justice, 

. and Mr, Justice Broadway. 
SIRAJ DIN—PLAINTIZF—APPELLANT 


A ppeal dismissed. 


versus . 
NARAIN DAS AND oTHERS—DEFENDANTS— 
id RESPONDENTS. 


Punjab Land Revenue Act (XVII of 1887), s. 117— 
Partition: proceedings—Denial of title—Suit for pos- 
session based on title—Jurisdiction of Revenue 
Court. : 

The power of a Revenue Olficer to determine a 
question of title under s. 117, Punjab Land Revenue 
Act, is confined to a suit raising only the question of 
title and the Revenue Officer has no power to enger- 
tain any other suit simply because one of the issues 
involved therein relates to title. 

Lachhmi Bai v. Hondi Bai (1), followed. 

The plaintiff claiming to be a co-sharergapplied for 
partition in the Revenue Court. His title was denied 
by the defendant and the Revenue Officer directed 
him to bring a suit to establish his title. He 
brought a quit for joint possession. The Revenue 
Officer purporting to act unders.117 (2, of the Land 
Revenue Act granted a decree for possession : 

Held, that the Revenue Officer had no jurisdiction 
to entertain the suit and to passa decree for posses-® 
ston. 

Letters Patent appeal against theejudg- 


of* ment of Mr, Justice Martineau, in Civil Ap- 


‘plaintiffs’ omission to sue for setting aside e peal No. 1089 of 1525, dated the 4th Janu- 


the alienation during the lifetime of 
Musammat Kapuri. The argument advanced 
is only plausible but not sound. Neither 
the sale-deed nor the two previous mort- 
gages in favour of Rupram contain a single 
word or recital as regards the existence 
‘of any. legal necessity forthe transaction. 
The recitals, if there had been any, would 
have served as a good piece of evidence 
of the borrower or vendor's representation as 
to the existemee of legal negessity, and 
in view ofthe lapse of time could have 
served todischarge the onus of proof that 
lay on the alienee as was observed by their 
Lordships of the Privy Council in Nanda 
Lal v. Jagat Kishore Aeharjya (1): In the 

(1) 36 Ind. Cas. 420; 44 C. 186: 20 M. L. T. 335; 31 
M. L. J. 563; (1916) 2 M. W. N. 336; 4 L. W. 458; 
18 Bom. L. R. 868; 14 A. L. J. 1103; 24 O. L. J. 487; 
1 P, L, W. 1; 21 0. W. N. 225; 10 Bur, L, T, 177; 43 
-h Ay 248 (LO). ° 

a 


ary, 1926, reported as 92 Ind. Cas. 980, reverse 
ing that of the Additional District Judge, 
Lahore, dated the 26th January, 1925, 
affirming that of the Assistant Collector, 
Kasur, District Lahore, dated the 24th 
March, 1924). 
Mr. Nanak Chand, for the Appellant. 
Mr. Shamair Chand, for the Respondents, 
JUDGMENT. 
< Shadi Lal, C. J.—This is an appeal 
under cl 10*pf the Letters Patent against 
.a judgment of Justice Martineau, 
holding that a Revenue Officer, acting 
under s. 117 (2) of the Punjab Land Revenue 
Act, has only a limited jurisdiction, namely, 
to determine only the question ofetitle, and 
that he cannot entertain and determineany 
other suit. ^ ANM 
. The facts bearing on the question of jyr- 
isdiction may be shortly stated, In 1993 


` (1) which 


84 


the plaintiff, claiming to be a co-sharer ina 
holding, applied for partition of his share. 
His title was denied by the defendant, and 
he was consequently direqted by the Revenue 
Officer to bring a suit to establish his title 
to the property. It appears that he was not 
in possession of the prop&rty, and he accord- 
ingly brought the present suit asking for 
joint possession. The Revenue Officer, pur- 
porting to act ugfler s. 117 (2) ewtertained 
the suit and granted him a decreq for posses- 
sion subject to his paying a certain sum of 
money due on a mortgage 

' This decree has been set aside by the 
Single Judge on the ground that the 
Revenue Qfficer had no jurisdiction to grant 
8 decree for possession. Thelearned Judge 
has based: his conclusion upon the judg- 
ment of a Division Bench of the Punjab 
Chief Court in Lachhmi v. Hondi Bai: 
epparently lays down that 
thé only power which s. 117 ofthe Pun- 
jab Land Revenue Act gives to a Reve- 
nue Officer acting as à Court is to deter- 
mime the question of title arising in the 
partition proceedings, It will be observed 
thata Revenue Officer as such has no juris- 
diction tg determine any civil dispute, but 
an exception has been made in the case of 
& Revenue Officer dealing with an applica- 
tion for partition. In such a case if a ques- 
tion of title is raised, he cannot order parti- 
tion until that question is determined by a 


. 


ecompetent authority. A Civil Court is the 


4 


only authority having jurisdiction to ad- 
judieate upon a dispute relating to title, but 
in order to expedite partition proceedings e 
the Legislature has created an exception to, 
he ordinary rule and invested the Revenue 
Offcer with jurisdiction to determine the 
"Question of title as if he were a Court. 
This special jurisdiction ie, however, limited 
to a suit raising only the question of title, 
and the Revenue Officer has no power to 
entertain any other suit simply because one 
of the issues involved therein relates to title. 
Otherwise the limited jurisdiction confer- 
red by s. 117 might be invoked for the pur 
pose of asking the Revenue Officer to assume 
jurisdiction over a redemption or a succes- 
sion suit involving compligated questions of 
law and facts on the sole ground that «the 
guit raised inter alia, the question of title. 
Such an extension of jurisdiction cannot be 
jusified either on principle or on the langu- 
age 61 the Statute. 
41) 21 Ind. Cas. 719; 400 P. R. 1913;*7 P. L. R. 1914; 
14 P, W, R 1914. ° 


f 


RAMAKRISHNA DOSS CHANDRATANA Does v, KEeAVaLU cHETTY, [102 t C. 1927] 


For the aforesaid dus a) affirm the 
judgment of the Single Judgé and dismiss 
the appeal with costs. 

Broadway, d.—1 corcur. 

R. Le Appeal dismissed. 


MADRAS HIGH COURT. ° 
Civin Evit No. 72 or 1926, 
' March 14, 1927. 

Present:—Mr. Justice Venkatasubba Rao. 
RAMAKRISHNA DOSS CHANDRATHNA 
DOSS—PuaintirF 

versus 
P. KESAVALU CHETTY AND orners— 
DEFENDANTS. 

Transfer of Property Act (IV of 1882), s. ^9— 
Equitable mortgage—Deposit of portion only of title- 
deeds relating to property, effect of—Regisiraticn Act 
(XVI of, 1908), ss. 17, 49—Document reciting already 
completed transaction— Registration. " 

Where the title-deeds deposited in respect of a 
house in order to secure a loan consisted ofa certified 
copy of the partition deed under which the property 
fell to the share 5f the mortgagor and also of the Collec- 
tor's certificate in respect of one only of the two houses 
of which the mortgaged house formed, before it was re- 
built, and a letter was passed to the mortgagee contain- 
ing arecital that the certificate in respect of the other 
house was lost and in a suit on the mortgage, the 
missing certificate was produced by the mortgagor : 

Held, that the deposit was made with the intention 
of creating a security over the entire property and a 
valid equitable mortgage had been created in respect 
of the same. [p. 35, col. 2.] 

Where a document recited “I borrowed from you 
four days ago Rs. 15,000 and agreed to pay interest; 
and I pledged with you as collateral security the Col- 
lector's certificate relating to the said house :” 

Held, that inasmuch as the document did not con- 
stitute or evidence the bargain between the parties 
and was merely the record of analready completed 
transaction, it did not affect any interest in immove- 
able property and did not require registration. [p. 
36, col 2.) . : 

Velamakanya Krishnayya v. Poonuswami Iyer (2) 
and Subramonian v. Lutchman (1), followed. ` 

Suit for recovery of money due on an 
equitable mortgage. 

Mr. S. Guruswami Chetijar, 
Plaintiff. * 

Mr. K. Chakrararthi, for the Defenrd- 
ants. 
_ JUDGMENT.—The plaintiff sues on 
an equitable mortggge. The Ist defendant 
created the mortgage and as he has becoma 
an insolvent, the 4th defendant the Official 
Assignee now represents his estate. The 
2nd defendant is the son of the Ist defenda. 


for the 
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ant and the 3rd defendant holds a subse- 
quent mortgage. 
The first point 4 have to decide is the 


one that has been raised on behalf ofthe. 


2nd defendant. I must clearly point out 
that this point has not been urged either 
by the lst, the 3rd om the 4th defendant. 
They have expressly said that they do not 
‘desire to urge that contention. The mort- 
gage was created by deposit of title-deeds. 
It now transpires that the 2nd defendant 
is jn possession of a portion of the title- 
. deeds relating to this property. He pro- 
duces them in Court and contends that as 
the deposit was not of all the title-deeds a 
valid equitable mortgage could not have 
been created. 

To deal with this argument, it is neces- 
sary in the first instance to examine whe- 
ther it was a single house that was mort- 
gaged or the property consists of two 
houses. It has been very clearly proved 
that on the date of the mortgage, the pro- 
perty was a single entire building having 
one street door and presenting the physical 
features of a single structure, The plaint- 
iff before advancing the loan inspected the 
house and his evidence is t the above 
effect. His statement has not been challeng- 
ed in eross-examinalion. Moreover, the 
Corporation of Madras as well as the Taluk 
.Office have treated the property as a single 
building and I must hold that the property 
mortgaged is one house known as 3/4, 
Amman Koil St. 

The truth seems to be that originally 
there were two adjacent houses, 3 Amman 
‘Koil St. and 4, Amman Koil St. and they 
were subsequently amalgamated and re- 
built as a single building. On the 23rd 
of June, 1924, the 1st defendant who ap- 
plied to the plaintiff fora loan, handed to 
.him certain title deeds, which were then 
presumed to be the entire set« of deeds 
relating to the property. The plaintiff 
showed them to his lawyer who pointed out 
.to him that the bundle of title-deeds includ- 
ed Collector’s certificates only in respect 
of house No. 2 and that there were none in 
that bundle that relatéd to house No. 3. 
The plaintiff, however, advanced to the lst 
defendant on the 24th, 25th and 26th June, 
1924, monies amounting to Rs. 15,000. The 
Ist defendant apparently finding that he 
was not in possession of any sale-deeds or 
. certificates relating to No. 4 passed a letter 

to the plaintiff dated the 27th June, 1924, 
which contained.a recital that the certifi- 
* 
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cates in respect of No. 3 had been lost. 
This letter satisfied the plaintiff and he took 
no further trouble over it. There is not 
the slightest doubte that the deposit was 
made with thejntention of creating a &ecur- 
ity over the entire,property. The title- 
deeds handed to the plaintiff comprised not 
only the certificates in respect of No. 4 but 
a copy of a partition deed which showed 
that both the houses Nos. % and 4 fell to 
the lst defendant's share at a family divi- 
sion and that he was entitled to them. It 
isin virtue of this partition deed that the 
lst defendant became the owner of both 
the houses and that deed may, therefore, be 
aptly described as the immediate source of 
his title. In the nature of things, the 
original partition deed could be only with 
one of the several parties who effected the 
division. The Ist defendant not being in 
possession of the original delivered a copy 
obtained from the Registrar’s Office: We 
thus find that some of the older title-deeds 
relating toa portion of the property were 
not deposited, while an authenticated copy 
of the latest deed relating to the entire 
property, which is the foundation of the 
Ist defendant's title was among the deeds 
handed to the plaintiff, In these circum- 
stances, it is impossible to hold that a valid 
equitable mortgage has not been created, 
It must be remembered that the contest in 
this case is not between two rival mortgagees 
each producing a portion of the title-deeda, 
Oh the contrary, this is an attempt made by 
the 2nd defendant to get rid of his father's 


*transaction, taking advantage of the fact 


that he has somehow got possession of the 
missing documents. His contention is pot 
only unjust but unsustainable in law. In 
the deed ofsubsequent mortgage executed 
in favour of the 3rd defendant the Ist de- 
fendant made an admission that the whole 
property had been previously mortgaged to 
the plaintiff. I, therefore, reject this cons 
tention put forward by the 2nd- defendant. 

There remains another pointto deal with 
&*point taken by the Counsel for the 4th 
defendant. Fle contends that a valid mort- 
gage was not created as the document of 
the 27th of Juneewas not registered. Hig 
argument is (1) that oral evidence is not 
admissible under the Evidence Act as the 
instrument constitutes the contraetebetween 


‘the parties (2) that the document is inadneig- 


sible" in evidence under the Registration 
Act as it affects immoveahle property but is 
not registered. The point to be decided 
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in such a caseis: Does the document in 
‘question constitute the bargain between 
the parties or is it merely the record of an 
already completed transaction? Turning 
to the document it reads this: 

“I pledged with you*as collateral security 
the Collector's certificate relating to the 
gaid house...... on 23rd June, 1924.” 

The documgnt is dated the 37th and it 
refers to a transaction which had taken 
place four days previously. 

The document proceeds to say 

“L borrowed from you on the 24th, 25th 
and 26th sums amounting to Rs. 15,000 and 
agreed to pay interest.” 

Again itis the past tense that is used. 
The passage says that the writer had already 
borrowed money and had already agreed to 
pay interest. 

' The most authoritative exposition of the 
law is that contained in the judgment of the 
Priyy Council in Subramonian v. Lutchman 
(1) The test that wes applied in that cese 
was: Wasthe document in question the 
bargain betWeen the parties? On the facts 
of that particular care it was hela that the 
writing,constituted the contract, that parcel 
evidence could not, therefore, be given and 
that, the document iteelf being unregistered 
did not create a valid mortgage. Let us 
look at the documentin that cabe. It reads 
thus:— 

~ * We band you herewith the titke-deede... 
This please hold as security...Please ajso 
holdgthis as further security." 

There can be no doubt that this evi. 
dences the transaction itself and is not 
merely the record of an already completed 
transaction. In Velamankaya Krishnaya v. 
' Poonuswamá Iyer (2) the document was held 
‘to be the mere record of an already 
completed transacticn. The words in that 
document are: : 

. “So, let it be known that for that I have 
retained with you as collateral security my 
‘document pf the Collector's certificate 
'No. 815 in respect of my house." . 
Sir Walter Schwabe, O. J,, with whcee 
judgment Ramesam, Je, concüirred, observed 
asfolows:— ° 

' a Jf it constitutes the "bargain, them on 
the well-knowh rule that, where contracts 
_ (1) 71 Ind. Cas, 650; 50 C. 338; A. I. R. 1923 P. C. 
. 50s 44 M. L. J, 602; 32 M. L. T.184; 25 Bom. L, R, 


Sel Rolê: 2 Bor, L. J. 25; 28 C. L. J. 41; IB L. W. 
58er 133 C. W,N.1; 60 L A. 17 


X dl 
So £4 Ind. Cas. 629; 47 M. SEB; 46 M. L. J. 29% 19 
Je W. 283; 4, 1. R. 1094 Mad, £41; $431 L. T, 298, 
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are rcduced to writing, you cannot give 
parol evidence of their contents, in order to 
prove the mortgage, the plaintiff would 
have toattempt to put in as evidence the 
document, and, if it is a mottgage docu- 
ment, he would be precluded from so doing 
by the Transfer of Properly Act and under 
the Registration Act.” 

Looking at the document the learned 
Judges held that it did not constitute the 
bargain. The present case is a much strong- 
er one."Theinstrument refers in no uncergain 
terms to the transaction having been com- 
pleted some days previously. As was said in 
that case by Sir Walter Schwabe, O.J.: “In 
order to arrive at the*true facts in respect 
of that question, I think that the first 
thing to do is to look at the document 
itself.” In this case there can be no 
manner of doubt that the document 
dces not require registration. I have care- 
fully followed the cral evidence and it 
aleo shows that the transaction had already 
been” ccmpleted when this letter wes 
written. : 

The only question that remains is, what 
are.the amgunis due to the plaintiff and 
the 3rd defendant? ‘The plaintiff is 
content to take a decree calculating simple 
interest at 15 per cent. I pass a decree 
for the plaintiff for Rs. 20,3843-120 with 
subsequent interest on Rs. 15,000 at 15 per 
cent. per annum from this date to the date 
fixed for payment. J pass asimilar, decree 
jn favour of the 3rd defendant for 
Re. 11,838-8-0 with subsequent interest 
upon Hs. 10,CCO at 12 per cent. per annum 
from this date tothe date fixed for paymeht. 
The costs of the plaintiff and the 3rd de- 
fendant shall be paid by the defendants 
Nos. 1,2 and 4. I fix the fee of the znd 
defendant's guardian ad litem at Re, 150 
which the plaintiff will be allowed to 
include ih his coste.. Time for redempticn 
isthree months. 

The portion of the title-deeds produced 
by the 2nd defendant is in-Court and the 
same shall be treated as part of the deeds 
deposited “with the plaintiff. 

eV. NL V, Claim decreed, 
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LAHORE HIGH COURT. 

Crvit Revision Petition No, 604 or 1926. 

March 9, 1927. 
Preseitt:—Mr Justice Fforde and 
Mr. Justice Tek Chand. 

Tue Firm PANNA'LAL-TASS ADUQ 
HUSSAIN rggovag VATTA MALL 
—PLaInTiFF—PETITIONER 

Versus - 
Tas Fira HIRA NAND-JIWAN RAM 
e THROUGH HIRA NAND AND ANOTHER 
—DEFENDANTS— RESPONDENTS, 

Provincial ‘Insolvency Act (V of 1920), ss. 28, 29 
—Suit against insolvent after adjudication but in 
ignorance of it—Leave of Insolvency Court not ob- 
tained—Civil Court, whether competent to permit suit to 
be continued. 

Under s. 28, Provincial Insolvency Act, no suit can 
be instituted against an insolvent after the date of 
adjudication without first obtaining the permission of 
the Insolvency Court to bring that suit. Therefore, it is 
not competent to a Civil Court under s. 29 of the Act to 
permit a suit brought against an insolvent without 
the permission of Insolvency Court after the date of 
his adjudication to be continued even if thg suit is 

. Bee P ignorance of the order of adjudication. [p. 

, ool. 1. 

Umar Sharif v. Jwala Prasad (1), dissented from. 

Petition for revision of the decree of the 
Judge Small Cause Court, Amritsar, dated 
the 19th June, 1926. 


Mr. Kahan Chand, for the Petitioner. 
Mr. Duni Chand, for the Respondents. 


. REFERRING ORDER. 

Tek Chand, J.—(February 8, 1927).— 
The plaintiff-petitioner on the 25th August, 
1925, instituted a suit against two defendants 
one firm of HiraNand-Jiwan Ram and second 
Tassaduq Hussain for recovery of a certain 
sum of money due by defendant No. 1 to 
the plaintiff and defendant No. 2 jointly. 
Hira Nand proprietor of the firm Hira 
Nand-Jiwan Ram appeared and pleaded 
that the firm had been adjudicated insolvent 
asfar back as 28th November, 1922, and 
that the suit could not proceed without the 
permission of the Insolvency Court. The 
defendant was directed to produce a copy 
of the order of Dera Ismail Khan Court, 
adjudging the defendart's firnf insolvent 
and the plaintiff was also asked to make 
inquiry and if necessary obtain permission 
of the Insolvency Court to continue the 
suit. Afthe next hearing on the Ist May, 
1926, the copy of the order of the Insolvency 
Court was not produced and the case was 
adjourned to the 19th June, 1926. On that 
day again nocopy of the order was produced 
as the record had beef cent up from Dera 
lamail Khan to thé Judicial -Coimiiissionér 
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Court at Peshawar, but the statement of 
Hira Nand defendant and of Kanhaya Lal 
Pleader who had Veen conducting cases on 
behalf of the Receiver of the firm Hira Nand- 
Jiwan Ram were recorded and the Oourt 
held that the defendant firm had been 
adjudicated insolvent as alleged. On this 
finding tke Court held tha@ as under s. 28 
of the Provincial Insolvenc} Act a creditor 
whose debt is provable in insolvency 
cannot commence any suit or legal pro- 
ceedings against the insolvent without 
permission of the Insolvency Court and 
as the plaintiffs had fatled to obtain such 
permission the suit was dismissed with 
costs. E " 

The plaintiff has preferred a petition for 
revision to this Court and on his behalf it 
has been contended that s, 28 of the 
Provincial Insolvency Act has no appli- 
eability to a suit filed by a creditor, who has 
instituted a suit in ignorance of. the 
adjudication order and consquently withqut 
obtaining the permission of the Insolvency 
Oourt, even though the order of the 
adjudication had been passed before the suit 
was instituted. In support of this contention 
the plaintiff's learned Counsel has quoted a 
ruling of the Judicial Commissioner's Court 
at Nagpur' reported as Umar Sharif v. 
Jwala Prasad (1), which has been cited 
apparentty withoutdisapproval by. Rustomjee, | 
Ghosh and other commentators on the 
Provincial Insolvency Act. 

e As at present advised I feel great doubts 
as to the correctness of this ruling and am 
"not prepared to follow it, but as the point 
involved is oneof the génecal importance 

and is likely to effect a large number of 

cases, I think it proper to refer the case to a 
Division Bench. The office is directed to fix 
this case for actual hearing at a very early 

date and to place it before a Division Bench 

of which Iam a member. Counsel to be 
informed. 


. SUDORE. AE 

Fforde, &—This is an application to 
revise an order of the Judge of the Small 
Cause Court at ,Amritsaf, dismissing the 
plaiftiffs suit on ethe ground that the 
defendant had been adjudicated insolvent 
sometime prior tothe institution of the 
suit and leave had not been obtainedgin 
accordance with s. 28 of the Provincial 
Iagolvency Aet to commerfce the suit. 


C) 19 Ind. Gas, 662; A, L R, 1924 Nag. 300; 22 Ni 
Is, Ri 8i : 


The facts are sufficiently stated in. the 
order of the teference® and need not be 
repeated. The petitioner relies upon the 
case of Umar Sharif w Jwala Prasad (1), 
a decision of the Assistant Judicial Commis- 
sioner of Nagpur, in which it was held 
that wherea egit had beens filed against 
an insolvent irf the Civil Court in ignorance 
of the fact ofan adjudication órder having 
been . passed and consequently, without 
obtaining the permission of the Insolvency 
Court, a Civil Court ean under s. 29 of the 
Act’ permit the suit to be continued on 
such terms as it might think fit if it 
appears that the suit was brought in 
ignorance of the order of adjudication. 
With this construction of the Statute I 
find myself with all respect to the 
Additional Judicial Commissioner's opinion 
quite unable to agree. Section 28 of the 
Provincial Insolvency Act, which is in 
effect the same as 8.7 of the English 
Bankruptcy Act of 1914 expressly prohibts 
any suit or other legal proceedings being 
commenced except with the leave of the 
Court and on such terms as the Court 
may impose “that is to say no suit may 
be brought after adjudications without 
. first obtaining the permission of the Court 
to bring that suit.” Section 29 deals with 
, pending suits and provides that on proof 
of an adjudication order made against 
the debtor, the Court may state or allow 


T LÀ . E . . 
to continue a pending suit upon such 
e 


terms as it may think fit to impose. The 
present suit was instituted some three years' 
subsequent to the adjudication order. No 
leave of the Court had been obtained to 
bring these proceedings and consequently 
d are.not mgintainable. 

n my opinion the order of the . 
Small Cause Court is correct ae 
application in revision must, therefore, be 
rejected. l : 

. Tek Chahd, J.—I agree. My opinion 
is given in the referring order, which should 
be read asa part of this j udgment. 

R.L) © e Application rejected. 

. 


4 
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DEORAJ MISRA T. ABHAI RAJI, 


(1091, C. 1927] 
ALLAHABAD HIGH COURT. 


. Finst APPEAL FROM ORDER No. 138 oF 1926. 


April 4, 1927. . 
Present: —Jd ustice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Banerji. 
DEORAJ MISRA-—PLAINTIFE— APPELLANT 
versus 
Musammat ABHAI RAJI—DEFENDANT— 
RESPONDENT. 

Civil Pgocedure Code (Act V of 1908), O. XXXII, 
v. 7—Minor—Agreement by guardian to abide by eth 
—Sanetion of Court, whether necessary—-Pleader and 
elient—Agreement by Pleader to abide by oath—No 
express authorisation in vakalatnama—Agreement, 


whether binding on client. 

An agreement by the guardian of a minor to abide 
by the oath of a witness is not a compromise and 
does net require sanction of the Court under O. 
XXXII, r. 7 of the Civil Procedure Code. 

Parbhu Dayal v. Jamil Ahmad (1), distinguished. 

An agreement by a Pleader to abide by the oath of 
a particular person is not invalid merely because the 
vakalatnama does not expressly confer such power on 


Wasisuz-zaman Khan v. Faiza Bibi (2), followed. 

First appeal from an order of the Addi- 
tional Subordinate Judge at Jaunpur, dated 
the 12th July, 1926. 

Mr. A, Sanyal, for the Appellant. 

Mr. G. Agarwala, for the Respondent. 

JUDGMENT.—This is an appeal by 
the plaintiff under the following circum- 
stances :— 

A suit was instituted by the appellant 
against Musammat Abhai Raji, a minor, who 
was represented by her guardian Musammat 
Umrai in the Courts below for restitu- 
tion of conjugal rights. The trial Court 
framed four issues. After some evidence: 
had been recorded, the parties presented 
an application signed by their Pleaders 
to the effect that parties would be bound 
by the statement of Munshi Balgobind 
Prasad Pleader. On this application being 
presented, the Court accepted the prayer of 
the parties and on the 21st of December, 1925, 
Munshi Balgobind Prasad Das was examin- 
ed and hig statement recorded. The learned 
Munsif, therefore, decided the issues in the 
case according to the statement of Munshi 
Balgobind, the result of which was that 
the plaintiff's suit was decreed. Musammat 
Abhai Raji went up in appeal before the 
learned Additional Subordinate Judge of 
Jaunpur. He set aside the judgment and 
decree of the lower Court and sent the 
case back to the Munsif for re-trial on the 
merits holding that Musammat Abhai Raji 
was not bound by the agreement entered : 
into by her guardian aad sister Musommat 
Emral) defendant No. 2. fÜheattention af 
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the learned Judge was called to the case of 
Parbhu Dayal v? Jamil Ahmad (1). He held 
that the agreement would be a sort of 
compromise, and, therefore, its validity 
required sanction of the Oourt, and as no 
Such sanction had “been given by the 
Munsif in this case, “it was not binding 
. upon the defendant. We are of opinion that 
the learned Judge isclearly wrong and 
misconstrued the observations of the 
learned Judges, who decided the case 
Parbhu Dayal v. Jamil Ahmad (|). We are 
of opinion that the minor was bound by 


the statement made by Munshi Balgobind . 


Prasad in view of the clear provision of 
s. ll.ofthe Oaths Act of 1873. 

The learned Vakil appearing for the res- 
pondent has argued that the petition, 
which was presented tothe Oourt, having 
been signed only by the Pleaders and not by 
the parties, the defendant was not bound 
by the undertaking, as under the vakalat- 
nama special power was not given to 
refer the matter. We are ofopinion that 
there is no force in this contention: [see 
the case of Wasi-uz zaman Khan v. Faiza 
Bibi (2).] It wasialso submitted by the 
learned Vakil for the respondent that the 
provisions of ss.9 and 10 of the Oaths 
Act could only apply by reason of s. 8 
to reference toa party to the case or a 
witness. We are unable to follow that 
argument, as in our opinion, when Munshi 
Balgobind Prasad gave his statement be- 
fore the Court, he was a witness, who had 
been specially referred to by the parties. 


". We, therefore, set aside the order of the’ 


lower Appellate Court and restorethat of the 
Court of first instance with costs, 


A. N. A. Appeal allowed, 

(1) 64 Ind. Cas. 616; 44 A. 117; 19 A. L. J. 911; A. 
I. R. 1922 All. 160. 

(2) 32 Ind, Cas. 348; 38 A. 131; 14 A. L.. J. 38. 


LAHORE HIGH COURT. 
Crvic Reviston Petition No. (52 or 1926. 
February 3, 1937. 
Present:—Mr. Justiée Tek Chand. : 
Tag rina GANPAT RAI-GOKAL CHAND 
TEROUGH GOKAL CHAND- —D&FENDANTS—- 
PETITIONERS H 
Versus 
Tue ripu DHANNA MAL-HARBANS 
LAL tarouga DHANNA MAL—PLAINTIFFS 
$ -—RESPONDENTS. 


Jurisdiction—Appea from an unclassed suit of 
below Re, 109--Setior Sul.Judge'as power to award 
*. 


39: 


decree for more than Rs. 100—Exercise of jurisdiction 
not vested— Punjab Courts Act (VI of 1918), s. 44. 

Though tha jurisdicgion of the Senior Sub-Judge to 
entertain an appealin unclassed suits is limited to 
Rs. 100, his powtrs to pass a decree in such suits are 
unlimited and he cannet b^ said to have exercised a 
jurisdiction not vested in him by law in passing a 
decree for a sum over Rs. 100 in fan appeal of which 
he is properly seised. [p. 40, col.2; p. 41, col 1.) 

Manna Lgl v*Samandu (1), Cheloo v. Kali Das (2) 
and Kalabalu v. Prabh Dial (3), dfstinguished. 

Dyal Singke v. Ram. Rakha (4), followed. 

Petition for revision of the decree of the 
Senior Sub-Judge, Lahore, dated the 10th 
July 1926, reversing that of the Sub-Judge, 
Kasur, dated the 29th March, 1926. 

Mr. Prakash Chandra, for Mr. Parduman 
Das, for the Petitioners. 

Mr. Badri Nath, for the Respondents. 


JUDGMENT,—The firm of Dhanna 
Mal-Harbans Lal instituted a suit against 
the firm Ganpat  Rai-Gokal Chand for 
rendition of accounts andrecovery of Rs.100, 
or such other amount as may be*found 
due after going through the accountg of 
dealings between the parties* Before filing 
the written statement in this suit, the 
defendant instituted a counter suit against 
Dhanna Mal-Harbans Lal for récovery of 
Rs. 133-8 alleged to be due onthe strength 
of certain bahi accounts. Ona joint appli- 
cation by“ both the parties, the two suits. 
werereferred by the Sub-Judge to the sole 
arbitration of one L. Gobind Ram. The 
arbitrator submitted an award on the 23rå 
December, 1925, whereby he found that in 
the first suit which had been inStituted 
by Dhanna Mal-Harbans Lal against Ganpat 
Rai Gokal Chand asum of Rs. 434-13 was 
due to the plaintiff and thatin addition to 
*this sum the plaintiff was entitled to realige 
certain other items which third parties 
owed to thedefendant firm, In the. counter- 
suit which had been instituted by Ganpat 
Rai-Gokal Chand against Dhanna Mal- 
Harbans Lal the arbitrator found that 
nothing was due to the plaintiff and that 
this suit should be dismissed. 

Against this award objections were filed 
by the firm* Ganpat Rai-Gokal Chand in 
both suits. The trial Court after a lengthy 
and detailed enfjuiry into these objections 
came to the conclusion that the arbitrator 
had acted with material irregularity in 
mixing up the dealings of the firm Dhanna 
Ma]-Sundar Singh with those pf Qfanna 
Mal-Harbags Lal which ‘was an entirely 
distinct firm and the dealings of which “had 
nothing tô do with the transactions in suit. 
The Sub-Judge, therefore, excluded out of 
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consideration the items due on account of 
dealings with the firm Dhanna Mal-Sundar 
Singh and as a result dismissed the suit 
of Dhanna Mal-Harbans Lal, But passed a 
decree for Rs, 113-15-9 it the second suit 
instituted by Ganpat Rai-Gokal Ohand. 

Against these decrees two appeals were 
preferred to the ©ourt of the Senior Sub- 
Judge, Lahore, ‘by the firm Dhanna Mal- 
Harbans Lal. The Appellate Courtin the 
appealarising out of the suitinstituted by 
Dhanna Mal-Harbans Lal reversed the 
decree ofthe trial Court and instead dec- 
reed the plaintiff's ‘suit for Rs. 434-13 in . 
favour of Dhanna Mal-Harbans Lal against 
Ganpat Rai-Gokal Chand. Thee appeal 
arising out of the counter-suit filed by 
Ganpat Rai-Gokal Chand was also accepted 
and the suit of Ganpat Rai-Gokal Chand 
was dismissed, 

Against the decrees of the Appellate Court 
in both cases, petitions for revision have 
been preferred to this Court by the firm 
Ganpat Rai-Gékal Chand. In Civil Revi- 
sion No. 752 of 1926 which relates to the 
suit for zendition of accounts filed by 
Dhanna Mal-Harbans Lal the only point 
taken by Mr. Parkash Chandra for the 
petitioner is that the Senior Sub-Judge 
has acted without jurisdiction in ‘passing a 
decree for Rs. 434-13-0 in the appeal aris- 
ing out of-a suit for rendition of aecounts 
in which the tentative value had been fixed, 
at Rs.190. He contends that the pecuniary 
jurisdiction of the Senior Sub-Judge to 
entertain appeals in unclassed suits is 
: limited to Rs. 100 and that when he found 
that à decree fora sum larger than Rs. 100, 
was to be passed in favour of the plaintiff, 
he: should have returned the memorandum 
of appeal for presentation tothe District 
Judge. Insupport of this contention Mr. 
Parkash Chandra has cited Manna Lal v. 
Samandu (1), Cheloo v. Kali Das (2) and Kala- 
balu y. Prabh Dial (8). In my opinion none 
.of these rulings has any bearingon the, 
point that arises for decision inthe present 
ease. All these cases relate to detrees passed 
by Courts of the first instance for sums 
beyond their pecuniary jurjsdiction. . 

ln Manna Laly. Samandu (1) a suit for 
rendition of accounts in regard to an alleged 
partnership was valued at Rs. 130 and was 
entertained and tried by a Munsif the 


(1)e46 P. R. 1908; 94 P..L. R. 1908. 
(2) 44 Ind. Cas. 816; 21 P. R. 1918. ¢ 
_ (3) 45 Ind. Gas, 168; 78 P. D. R, 1935; 80 P, Wi R 
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pecuniary limit of whose jurisdiction was: 
Rs. 1,000. The Munsif, however, passed a 
decree for Rs, 1,676 which was obviously 
beyond his jurisdiction and ifwas held 
that he was not competent to pass such a 
decree. $ : 

Kalabalu v. Prabh Dial (3) arose out of 
execution proceedings relating toa decree 
for Rs. 384 which had been passed by a 
Munsifand which had been upheld by the 
Divisionat Judge. An appeal against the 
order of the Munsif in execution proceed- 
ings was preferred to the District Judge 
old stylewho could entertain appeals only 
to Rs. 100. Itis obvious that in such a 
case the forum of appeal would be deter- 
mined by the value ofthe decree which 
was beyond the pecuniary jurisdiction of 
the District Judge. In Cheloo v. Kali Das (2) 
a suit for injunction was improperly valued 
at Rs. 20 against the rules framed by the 
Chief Court and printed in Vol. III, at 
page 92° The sole question decided in that 
case was that it was not competent for 
the plaintiff to value that suit ata figure 
below the minimum fixed by the rules and 
that the course of appeal should be deter- 
mined by the real value of the suit. f 

In the present case itis to be noted that 
the plaintiff brought the suitfor rendition 
of accounts fixing the tentative value thereof 
at Rs. 100. This suit was dismissed by the 
trial Court. The value of the suit, there- 
fore, at the date of passing of the decree 
was Rs. 100 and the value for purposes of 
jurisdiction would be either the value as 
fixed in the plaint or as fixed by the decree." 
The only Court, therefore, that could enter- 
tainthe appeal was the Court of the Senior 
Sub*Judge who is authorised to entertain 
appeals in unclassed suits up to Rs. 120. 
The question, however, arises as to whether 
after having entertained the appeal which 
ex facie was within the jurisdiction of the 
Senior Sub-Judge he was bound to 
return the memorandum of appeal for pre- 
sentation tothe District Cqurt when he after 
going into tlte facts of the case was of 
opinion that a decree for a sum larger than 
"Rs. 100 shall have to be passed. Now, 
though the jurisdiction of the Senior Sub- 
Judge to entertain an appeal in unclassed 
suitsis limited to Es. 100 his powers to 
passa decree in such suits are unlimited 
and hecannot be said to have exercised a 
jurisdiction not vested in him by law in 
passing a decree for sttmover Rs, 100 in 
An appeal of whieh hé wis properly bised 
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This point was raised and decided in 
Dayal Singh v. Ram Rakha (4) where 
Robertson and Shah Din, JJ., after dis- 
tinguishing the cases relating to the in- 
capacity of a trial Court to pass a decree 
beyondits pecuniary jurisdiction made the 
following remarks: “Here we have the 
case of an Appellate .Court properly seised 
of the appeal in the first instance from a 
decree which was passed by a Court com- 
peteng to pass it, passing a decree which 
cannot besaid to be clearly beyond its 
powers to pass. It is true that for the 
purpose of entertaining an appeal the 
jurisdiction of the Divisional Court is 
limited to suits which do not exceed 
Rs. 5,000 in value. This is a provision 
simply to provide in the firat instance whe- 
ther the §Divisional Court or the Chief 
Court shall entertain particular appeals. 
But when an appeal has once been brought 
and entertained, it does not appear that 
there is any limit upon the powers of the 
Divisional Court any more than there is 
any limit on the powers of the Chief 
Court”. These remarks apply fully to the 
present case and furnish a compléte answer 
to the arguments advanced by Mr. Parkash 
Chandra. I, therefore, hold that the Senior 
Sub-Judge was fully competent to pass the 
decree under appeal. 

The other points mentioned in the 
grounds for revision were given up by 
the learned Counsel for the petitioner. The 
result is that this petition is dismissed with 
costa. 

Petition dismissed. 


R.L. 
m 14 Ind. Cas.78; 54P. R., 1912; 122 P. W.R. 
1912. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT.. 
Frasr Civit APPBAL No. 35-B. or 1925, 
March 31, 19:7. ° 
Present :—Mr. Kotval, A, J. O. 
ABDUL GANI—PLAINTIFF—À PPELLANT 


. versus 
SHEKH NIZAM alias SHEKH BAPU , 

AND OTHERS — DEFENDANTS RESPONDENTS. 

Damdupat—Applicability of the rule— Transaction 
between Muhammadans—Assignment to Hindu —Rule, 
aphether applies. 

The rule of Damdupat can apply only if the 
eriginal debtor isa Hindu. Once it has begun to be 
«pplieabla -it gantian to ha -applicabla to à Hinda 

* . 
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assignee of the debtor as the assignment does not 
put the creditor in a worse position than he expected 
to be under his contract. It stops being applicable 
when the assignee isa non®Hindu, as the non-Hindu 
assignee, who takes he assignment with the know- 
ledge thatthe rule is not meant for the benefit of 
other than Hindu debtor, * cannot be said to be 
detrimentally affected by the stoppage. When the 
rule, however, has not become applicable at the time 
of the original contract, it cannot for the first time 
be made applicable as the result of af assignment to 
a Hindu. ' 
Ali Saheb v. Shabji (2), followed. 


Appeal against a decree of the Sub- 
Judge, First Class, Morsi, dated the 17th 
December; 1924, in Civil Suit No. 69 of 1921. 

Messrs. A. V. Khare and*W. B. Pendhar- 
kar, for the Appellant, , d 

Mr. M. B. Niyogi, for the Respondents. 

JUDGMENT.—The only point for 
decision in this appeal is as to the appli- 
cation of the rule of Damdupat. The suit 
out of which this appeal arises was for 
foreelosure of a mortgage, dated the l0th 
June, 1912. The original mortgagors and 
mortgagees were Muhammalans; but after 
the date of the mortgage parts of the” 
mortgaged property were sold by the mort- 
gagors totwo sets of Hindus and a part 
of it wassold at a Court sale to arfother 
set of Hindus. These three sets of Hindus 
and the Muhammadan mortgagors or their 
heirs are the*defendante. The mortgage 
was for the principal sum of Rs. 2,500 and 
the claim sith interest at the stipulated 
rate js for Rs, 9,551-6. 

The Hindu defendants pleaded that the 
plaintiff could not recover more tlfan 
Rs. 5,000 the Damdupat, The lower Court has 
held that the rule comes into force as soon 
as the debtor by assignment, becomes æ 
Hindu and that as this happened on the 
17th January, 1917, before the amount of 
interest had become equal to the principal 
the plaintiff was entitled to no more than 
Re. 5,000. 

The rule of Damdupat which is a part 
of Hindu Law did not apply between the 
original parties to the mortgAge. The 
original mortgagee was entitled to interest 
exceeding the'eprineipal if it could be 
claimed under his contragt. His rights 
under, the contract* cannot be detriment- 
ally affected by his mortgagor transferring 
the equity of redemption to a Hindu: 
Harilal Girdharlal v. Nagar Jeyram (1). 

In my opinion the rule to be applicabl& 
must have begun to apply ,at&he time the 
original contract was made, It can do goe 


.* 
(3) ?1438j LA Ind, Dea (v, 3.) 28i 
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.only if the original debtor is a Hindu. 
Ia such ease the creditor is aware of its 
applicability and he accepts its conse~ 
quences, Once it has begun to be appli- 
cable it continues tp be applicable to a 
Hindu assignee of the debtor for the as- 
signment does not put the creditor in a 
worse positign than he expected to be in 
under his centract. It stops*being appli- 
cable when the assignee is*a non-Hindu: 
Ali Saheb v. Shabji (2), for the non-Hindu 
aisignee who takes the assignment with 
the knowledge thatthe ruleis mot meant 
for the benefit-of other than Hindu deb- 
tors (annot be said to be detrimentally 
affected by the stoppage. When it has not 
become applicable at the time of the origin- 
al contract as here, it cannot for the first 
time be made applicable as the result of 
an assignment toa Hindu. The result of 
allowing this would be to defeat the rights 
and expectations of the creditor under the 
original contract. 

Ihold that the rule of Damdupat does 
not apply in this case. In substitution of 
the decree of the lower Court a decree 
will Be passed for the sum of Re. 9,551 and 
interest at 12 per cent. per annum from 
the date of the suit till the date of 
payment which will be the Ist October, 
1927, and costs. Interest after the lst 
October, 1927 till realisation gill run at 
9 per cent. per annum as already directed 
by the lower Court. 


*n R.D. Appeal allowed, 
A. N. A. 
(2) 21 B. 85; 11 Ind. Dec. (x. s.) 59. . 


LAHORE HIGH COURT. 
Crvit Revision Pertrion No. 770 or 1926. 
e February 4, 1927. 

Present :—Mr. Justice Tek Chand.» 
SUNDAR SINGH—PtatngirF—PEtTITioNER 
versus 
KHUSHI RAM 4ND ANOTHER— 
DEFENDANTS—*RESPON DENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 118 
—Promjssory note—Burden of proof of considera- 
tion. ' 
eh a suit for the recovery of a debt on,the basis 
of a pfo-note «where the plaintiff is shifting his 
ground as to the fnanner in wliiclf the consideration 

* passed, the burden of proving consideration “is on 
the plaintiff even though the execution ofthe pro~ 
Hobe do ndinitted by the defendant, 


SONDAR SINGH t, KHUSHI RAM, 
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Petition for revision of the decree of tha 
Judge, Small Cause Court, Amritsar, dated 
the 30th July, 1926. 

Lala Jagan Nath Agarwal,*for the Peti- 
tioner. 

Mr. Mukand Lib Puri, for the Respond- 
ente, ° i 

JUDGMENT.—On the llth of Feb- 
ruary, 1924, Khushi Ram, defendant No. 1, 
executed a promissory note for Rs. 450 in: 
favour of Jawahir Singh, defendant. No. 2. 
In the promissory note it was merely 
stated that the promisor owed this money 
to the promisee and in lieu thereof he. 
had executed this «promissory note which 
was to bear interest: at Rs. 6 per cent, 
pex annum, On the 6thof August, 1924, 
Jawahir Singh promisee assigned this 
promissory note in favour of Sundar Singh 
plaintiff. On the 23rd January. 1926, Sundar 
Singh brought a suit on the foot of this 
promissory note against both Khushi Ram, 

the original promisor and Jawahir Singh 
the assignor. The execution of the bromis- 
sory note was admitted by defendant No, 1. 
The Judge of the Court of the Small 
Causes at Amritsar noted that the only 
point for determination was whether the 
promissory-note was executed without 
consideration. After a detailed enquiry 
the learned Judge in a carefully written 
judgment held that under the circumstan- 
ces of the case the onus shifted onto the 
plaintiff to prove that consideration passed 
and on the facis hé held that the plaintif 
had: failed to discharge this onus. He 
accordingly dismissed the suit with costs. 
Againat this judgment and decree the 
plaintiff has come up to this Court on 
*the revision side and the first point taken 
by Mr. Jagan Nath on his behalf is that 
under the circumstances of the case the 
learned* Judge of the Court below was 
wrong in holding that the onus shifted 
back to the plaintiff and that as the 
question of onus is of vital importance in 
this suit, this Court should scrutinise the 
facts again and laying the onus upon the 
defendant should pass a decree in favour 
ofthe plaintiff. Ihave given due weight 
to the arguments of the learned Counsel 
and have gone through the relevant portions 
ofthe record with him. In my opinion 
the conclusion arrived at by the learned 
Judge was fully justified on the record. 
Jawahir Singh, defendant No. 2, whén ex- 
amined as P. W. N8. lon the 31st of May, 
luzu, definitely stated that Khushi Rem 
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had received Rs. 450 in cash from him 
and executed the promissory note in his 
favour. Lateron, the ground was shifted 
anda story was put forward thata stamp- 
ed rugga had been obtained from Khushi 
' Ramon the morning of the llth of Feb- 
ruary, 1924, when the amount was paid in 
cash and that in lieu of this rugqga the 
promissory note in suit was executed. the 
same day in the evening. This story has 
not been believed by the lower Court and, 
‘in my opinion, rightly. In face of this 
finding Mr. Jagan Nath sought to argue 
that the consideration for the promissory 
note was not the sum of Rs. 450 paid 
in cash but that it was the release, of 
certain rights by Hari Singh against 
Khushi Ram, the details of which are given 
in the judgment of the lower Court. In 
my opinion the plaintiff and defendant No. 
2 cannot be allowed to shifttheir ground 
in this manner so often. In any case under 
the circumstances the Court was justtfied 
in hofding that the onus had shifted on 
to the plaintiff. This view of the lower 
Court is in consonance with Suraj Kumar 
v. Baldeo Das (1). I, therefore, hold that 
there is no valid ground for interference 
so far as defendant No. 1 is concerned. I 
aceordingly uphold the finding of the 
lower Court dismissing the suit qua de- 
fendant No. 1. 

ButI fail to see how the Court could 
dismiss the suit against defendant No. ¥, 
There is a legal presumption under 
s, 118 of the Negotiable Instruments Act 
that an endorsement on a promissory note 
is to be presumed to be for valuable con- 
sideration. JawahirSingh has not alleged 
that the assignment was without consideras 
tion. Under the circumstances the suit 
should have been decreed against Jawahir 
Singh defendant No. 2. . 

I accordingly accept this revision to 
this extent that a decree for the sum 
claimed willbe passed with coste against 
Jawahir Singh, defendant No. Z, but the 
suit will be dismissed againse Khushi 
Ram, defendant No. l, who will recover 
his costs in both Oourts from the plain'iff. 

R. 1. Revision accepted. 


(1) 18 Ind, Cas, 701; 48 P. R. 1913; 23 P. W. R. 1913; 
60 P. L. Re 1913. 
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ALLAHABAD HIGH COURT. 
Execution Fiusr APPEAL No. 414 or 
1926. ` 
March 22, 1927. 
Present:—Justice Sir,Cecil Henry Walsh, 

Kr.,and Mr. Justice Banerji. 

Babu MATBAR SINGH. AND OTHERS— 
LDEORER-HOLDERS— À PPRILANTS 


versus e 
Rai Bahadur'ABBHAI NANDAN PRASAD 
— J opGMENT-DEBTOR—RESPONDRNT. 

Pre-emption—Suit by several plaintiffs—Dismissal 
of suit—Appeal—Death of a plaintiff-appellant—- 
Representatives not brought on  record—Appellate 
decree, validity of—Rule that prt-emptors cannot sue 
jointly with stranger—Civil Procedure Code (Act V of 
1908), O. XXII, rr. 2, 8. 

Nine person$ instituted a suit for pre-emption. 
The suit was dismissed and the plaintifis appealed, 
During the pendency of the appeal one of the nine 
persons died. His legal representatives were not 
brought on record and the appeal was allowed in 
ignorance of his death. The eight appellants and the 
of the deceased appellant 
applied to execute the final decree. The respondent 
objected to the execution; on the ground that the 
decree was a nullity: . * 

Held, that inasmuch as the Court of first instance 
had negatived the right of the deceased to pre- 
empt, the final decree passed was one in favour of 
the pre-emptors and a person who had been’ held ’s 
between the parties to the litigation to be a stranger, 
and that, it was consequently invalid, [p. 45, col. 2; 
p. 46, col. 1.) . 

Execution first appeal against a decree 
of the Subordinate Judge, Gorakhpur, 


dated the ?2th July, 1926. 


REFERRING ORDER.—This is a 
gecree-holder’s appeal in an execution fase 
and is directed against an order passed by 
the Court below refusing to execute the 
decree on the ground that that decree was 
null and void and incapable of execution. 

There is no controversy about the facts, 
A suit for pre-emption was brought by nine 
persons. One ofthe nine plaintiffs was a 
man named Girdhari Singh. Thesuit was 
dismissed by the trial Court and an appeal 
against the decree of the trial Court was 
filed in the High Court. Duringthe pend- 
enty of the appeal, Girdhari Singh died and 
his legal représentatiyes were not brought 
upon the record. Theappegl was heard and 
decided by the High Court in ignorance of 
the fact that Girdhdri Singh was dead. The 
appeal was allowed by the High Oourt and 
the case was remanded to the Court of first 
instance for trial on the merits. The feet 
that Girdhari Singh was dead was $lso hot 
brepght to the notice of, the trial Court, 
and that Court eventually passed a decree 
in favour of sll the ning plaintiffs. The aur. 
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viving eight plaintiffs and the legal repre- 
sentatives of Girdhari Singh, having de- 
posited the considerafion money within the 


time fixed by the decree to&he credit ofthe 


vendee, applied for e&ecution of the decree 
by delivery of possession of the property. 
The vendee-judgment. debtor objected to 


the executiomof the decree on, the ground: 


that the decfee, having been passed jointly 
in favour of nine persons, one of whom had 
died before the passing of the decree, was 
null and void and incapable of execution. 
The Court below relying on thè case of 
Ambika Prasad *v. Jhinak Singh (1) has 
alloweti the objection and rejected the appli- 
cation for execution: á 

The decision of the appeal must turn on à 
consideration of the provisions of O. XXII, 
rr. 2 and 3, of the Civil Procedure Code. If 
the matter was not covered by authority, I 


would have no hesitation ia holding that,- 


after the death of Girdhari Singh, tbe right 
$o sue survived to the surviving plaintiffs- 
appellants*and their omission to bring upon 
the record the legal representatives of 
Girdhari Singh did not render the decree 
in the pre-emption suit a nullity. 


The plaintiffs in a pre-emption suit claim 
under their individual titles, in other words, 
the right to pre-empt is nota right, which is 
jointly shared by one plaintiff withthe other 
plaintiffs in a pre-emption suit. Every one of 
the plaintiffs in a pre emption suit, if other- 
wise entitled to pre-empt, has aright to pre- 
empt the whole property, and this right ie 
only controlled by a similar right of other 
pre-emptors of equal degree, and conge- 
quently in the case of various suits for ppe- 
emption brought by persons having an 
equal right of pre-emption, the property 
pre-empted is awarded to all the pre- 
emptors in equal shares. In the case of 
several persons, having an equal right of 
pre-emption joining as plaintiffs in one 
suit, every qne of the plaintiffs in his in- 
dividual right is entitled to a decree jn 
respect of the entire propertwand the mere 
fact of some of the péaintifis withdrawing 
from the suit dots not and cannot affect the 
right of the remaining plaintiffs to a decree 
for the entire property. For the same 
reason, „the death of one or some of the 
seyeral plaintifis in a pre-emption suit, 
though heir legal representatives ave not 
brought upon the record, canmot affect the 

(1) 71 Ind. Cas, 321; 45 A, 286; 21 -A9 Ln J. 91; A. L 
&.1928 AM. 813 
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rights of the surviving plaintiffs to claim & 


‘decree with respect to*the entire property 


which is the subject-matter of thé suit. If 
the legal representatives of the deceased 
plaintiffs are brought upon the record, they 
by virtue of the ‘individual right to pre- 
empt the entire’ property vested in the 
deceased plaintiffs will be entitled to a 
decree jointly with the surviving plaintiffs. 
But if the legal representatives of the 
deceased plaintiffs are not brought eupon 
the record, there can be no justification for 
depriving the surviving plaintiff or plaint- 
iffs of his or their right to pre-empt the 
entire property by dismissing the pre-emp- 
tion suit. The only effect of the omission 
to array as plaintiffs, the legalrepresentatives 
of the deceased plaintiffs, is that they are 
wiped out of the caseand thereafter the right 
of the surviving plaintiff or plaintiffs to 
pre-empt the entire property remains intact. 
It may be that after the death of one or 
som of several plaintiffs in a pre-emption 
suit the right tosue in placeof the deteased 
plaintiff or plaintiffs survives to his or their 
legal representatives, and the omission to 
make those legal representatives a party to 
the suit résults in the abatement of the suit 
so far as the déceased plaintiff or plaintiffs 
are concerned, but such abatement does not 
cut away or prejudiéially affect the rights of 
the surviving plaintiffs to preempt thé 
entiré properly, The omission to make the 
legal representatives of the deceased plaint- 
iffs a party to the suit within the time 
allowed by law destroys the right of, those 
legal representatives to enforce the right 
of the deceased plaintiffs to pre empt the 
property, but that right being a right which 
the deceased plaintiffs did not jointly share 
with the surviving plaintiffs, the rights of 
the latter remain intact. The same reason- 
ing applies with equal force to the case 
of an appeal by several plaintiffs in a pre- 
emption suit. ‘The death of some of the 
plaintiffs-appellants does not disentitle the. 
remaining plaintiffs-appellants to a decree 
in respectef the entire property pre-empted. 
For these reasons Iam of opinion that the - 
omission to bring upon the record the 
heirs of Girdhari Singh did not render 
the decree passed in the pre-emption suit 
a nullity. True it*is that Girdhari Singh 
appearsin the decree as one of the decree- 
holders, but he having died before the date 
of the decree, the decree must be regarded 
as being in favour of%the surviving plaint- 
ils In my judgment, the principle dedu- 
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cible from the ease of Suraj Prasad v, Ram 


Sarup (2) applies to the present case. 
But the view that I have expressed above 


- is not in consonance with the view taken in. 
the Division Bench case of Ambika Prasadv... 


Jhinak Singh (1) on which reliance has been 
placed by the Court belpw for holding that 
the decree in the pre-emption suit, because 
of the failure of the surviving plaintiffs to 
_ make the legal representatives of Girdhari 
Singh a party, renders the decree iu that 
suit a nullity. The case of Ambikg Pra- 
sad" v. Jhinak Siugh (1) was adversely 


commented upon by Mr. Justice Mukerji. 


and Mr. Justice Dalal in the case of Wajid 
Ali Khan v. Puran Singh (3). Mr. Justice 
Dalal observed that “I shall not rely upon 
it because the reasoning does not apppear to 
me to be sound that one of several pre-émp- 
tors in equal degree eannot appeal with 
respect to the entire property. I should 
have thought that, taking the facts of the 
present ease for an example, if the plaintiffs 
bad failed in the first Court, any one of 
them, could have appealed alone to pre- 
empt the entire property." 

In view of such & conflict of judicial 
opinion in this Court, it is desirable that 
this case be heard by a Bench of two 
Judges. 

It is needless to point out that those 
cases in which it has been held that the 
omission to make the legal representatives 
of one or several vendees a party to the 
guit or appeal has the effect of causing the 
abatement of the entire suit or appeal, 
have no applieation to the present case, 
inasmuch ab the principle underlying those 
decisions is that a suit for pre-emption 
being one which can succeed either with 
respect to .the entire property pre-empted 
or not at all, the necessary consequence of 
the omission to bring upon the record 
‘the legal representatives of the ,deceased 
. vendee is to make it impossible to passa 
decree with respect to the share of the 
deceased vendee, and as such the entire 
suit or appeal abates. s 

For the reasens given above, I refer this 
case to a Bench of two Judges. 
|: Mr. P.N. Sapru, for the Appellants. 

Messrs. Shankar Saran and P. L. Banerji, 
for the Respondent. 

JUDGMENT.—This is an appeal 
under the following circumstances: — 

(2) 60 Ind, Oas. 755; 19 A. L. J..260; 3 U. P. L. R. 


A. 40. 
` (3) 85 Ind. Cas. 66; 47 A, 100; 22 A. In J. 994; L, R. 
6 A, 39 Civ.; A, I. R. 1925 All. 108. 
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Nine persons instituted a suit to pre- 
empt asale in favour of the respondent in 
this appeal, Rai Bahadur Abhai Nandan 
Prasad. The Courteof first instance dis- 
missed the suij and thereupon the nine 
plaintiffs filed an appeal to this Court. 
One of the appellants was Girdhari Singh. 
This Court allowed the appeal and set 
aside the decree of the Court below and 
remanded the suit. The cdse was then 
finally decided by the Subordinate Judge, 
An application for execution having been 
filed by. eight of the original plaintiffs and 
two persons who alleged themselves to be 
the heirs of Girdhari Sjngb, objections 
were raised by Abhai Nandan Prasad on 
the ground that the decree was a nullity 
inasmuch -4s Girdhari Singh had died 
during the pendency of the first appeal in 
this Court and his heirs not having been 
brought on the record, no steps could be 
taken by the persons, who had applied 
for the execution of the decree for pre- 
emption. The Court of first instance came 
to the conclusion that the petitigners knew 
perfectly well that Girdhari Singh was 
dead, and, therefore, his heirs not having 
been brought on the record, the decree wis 
a nullity. The eight original plaintiffs 
and the heirs of Girdhari Singh have filed 
an appeal tg this Court contesting the 
judgment of the learned Judge below, 
This appeal having been laid before Mr. 
Justice Iqbal Ahmad for hearing, has been 
referred to a Bench. The contention of 
the learned Counsel for the appellants is 
that upon the facts set forth above it did 
not matter whether Girdhari Singh's heirs 
had been brought on the record or not, 
beeause each of the other eight plaintiffs 
in their own right was entitled to pre-empt 
the sale, and he has further submitted 
that under the provisions of rr. 2 and 3 
of O. XXII, the right to sue which was 
vested in their co-plaintiff Girdhari Singh 
survived to the other plaintiffs. We have 
therefore, to consider whether that conten- 
tion can be accepted or not. We have 
come to the conclusion that that contention 
cannot be accepted. “It is no doubt true 
that the eight other appelfants had a co- 
exterfsive right to institute the suit for 
pre-emption, but a long series of rulings 
of this Court has made it clear thet if in 
a suit for pre-emption a stranger is intre- 
duced’ that suit must fail. Now tHe pósi- 
tiop of the léarned Advogate for the res. 
pondent is that in consequence of the heirg 
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of Girdhari Singh not being brought on 
the record the judgment of the first Court 
dismissing as belween the nine plaintiffs 
and the respondent tife claim of Girdhari 
that decree was final and negatives the 
right of Girdhari Singh as a person en- 
titled to pre-empt. Now it is conceded by 
Mr. Peary Lal Banerji that if Girdhari 
Singh had died before the-degision of the 
case by the*learned Subordinate Judge, 
there is no question that the rigbt to sue 
would have survived to the other plaintiffs 
and no question could arise as to any 
decree that was passed in that suit. But 
when the decree’ was passed in favour of 
the plAintiffs, it was a decree passed in 
favour of the pre-emptors and a person 
who had been held as between the parties 
to this litigation to be a stranger. The 
conclusion, therefore, is that under the 
particular circumstances of this case and 
in view of the fact that a Court of com- 
pettnt jurisdiction has held Girdhari Singh 
not to be entitled to pre-empt the sale, he 
was astramger.within the meaning of the 
rulings of this Court, namely, that upon 
joining a stranger in a suit for pre-emption 
the sult must fail. We have, therefore, 
no option but to dismiss this appeal with 
costs including fees in this Court on the 
higher scale. : . 
| A, NL A, Appeal dismissed. 
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LAHORE HIGH COURT. * 
First CivinL APPEAL No. 2849 or 1925, + 
February 3, 1927. 
Present:—Mr. Justice Fforde and e 
Mr. Justice Campbell. 
HAKIM RAI AND aNOTABR—PLAINTIFFS— 
' APPELLANTS 


versus 
Tus Firm ISHAR DAS-GORAKH 
RAI AND oTHERS—DEFENDANTS— 
* — RESPONDENTS. 

Court Fees Act (VII of 1870), s.? iv, (c)—Suitefor 
declaration that a decree is based om fraud and not 
enforceable—Court-fee. © 
"A suit for a decleration that a decree obtained by 
the defendants against the plaintiffs is based on 
fraud and deception and is*not enforceable is a suit 
for a declaration with consequential relief within the 
meaning pf s. 7 iv, (c), Court Fees Act. (p. 47, col. 2; 

„48, col. 1. : 

Deis eur Bagasirdo Khanderav Naik Nimbalkar v. 
Smith (1. amd Zinnantunnessa Kharun v. Girindra 
Nath Mukerjee (2), distinguished. * 

Arun Achalam v. Rangasawmy Pillai (3) and Deo- 

kali Koer v. Kedar Nath (4), followed, 


Hani kal v. f5EAR DÀe-GOhÀK RAT. 


[163 1. ë. 1937 


First appeal from an order of the Senior 
Sub-Judge, Gujranwala, dated the 27th 
August 1925—5th October, 1925, 

Mr. Mukand Lal Puri, for the Appel- 
lants. 

Lala Moti Sagar, R. B., and Mr, Raj 
Kishore, for the Respondents. 


JUDGMENT. 

Campbell, J.—The appellants present- 
ed & plaint in the Court of the Senior 
Sub-Judge, Gujranwala, in which the 
prayer was as follows:—That & decreb be 
passed in favour of the plaintiffs against 
defendants Nos. 1 and 2 declaring that 
the decree dated the 6th March, 1924, for 
Rs. 29,101-15-9 obtafned by them against 
the plaintiffs from the Bombay Court is 
based on fraud and deception and is not 
enforceable. 

On this plaint the plaintiffs paid a Court- 
fee stamp of Rs. 10 as provided for in 
Art. 17 (iii) of the Court Fees Act, which 
prescribes that fee for a suit toobtain a 
declaratory decree where no cohsequential 
reliefis prayed. The Court, on objection 
being taken to the Court-fee, ruled that 
the suit was not a mere declaratory suit 
but a declaratory suit with consequential 
relief which should be stamped in accord- 
ance withs.7 iv (c) of the Act ad valorem 
onthe amount at which the plaintiffs valued 
the relief sought. The Court further 
held that sincethe plaintifis had valued 
the suit for purposes of jurisdiction at 
Rs. 29,101-15-9, they could notdeclarea differ- 
ent valuation for purposes of Court-fee. The 
Court: gave the plaintiffs time from 27th 
August, 1925, till the 5th October, 1425 to 
make up the deficiency in Court-fee. On 
the Sth October no additional Court fee 
was paid and the plaint was rejected. 
The plaintiffs have appealed to this Court, 

The question for our decision is whe- 
ther the suit falls under s. 7 iv (c) or 
nnder Art. I7 (iii) of the Court Fees Act. 
The appellants rely upon Shrimant Saga. 
jirao Khünderav Naik Nimbalkar v. Smith 
(1) where it was held thate when the only 
prayer im the suit is to have a decree 
set aside as null and void it is a suit for 
a declaratory decree without consequential 
relief and that Art. 17 (iti) is applicable, 
The view of the Judges was apparently, 
that the Court must take what the plaint 
says and must not go beyond it and that 
it is not concerned with the question whee 


(1) 20 B. 736; 10 Ind, De, (N. 8.) 1061, 
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ther a mere declaration that a decree is 
void willhave any practical effect. This 
decision was followed in Zinnaniunnessa 
Kharun v. Girindré Nath Mukerjee (2) 
where it was observed that the safest course 
in these cases is. to ascertain what the 
plaintiff actually asks for by his plaint, 
and not to speculate upon what may be 
the ulterior effect of his success. ; 

A different view altogether has been 
adopted ‘by a Full Bench of the Madras 
High Court in Arun Achalam v. Ranga- 
swamy Pillai (3). The question referred 
was whether asuit for a declaration that 
an instrument of mortgage of sale executed 
by the plaintiff or a decree that has been 
passed against the plafntiff for a debt is 
not binding on him,is a declaratory suit 
only, or whether it is a suit with conte- 
quential relief falling under s. 7 iv tc) 
of the Court Fees Act. The Court held 
that the substance and not the language 
of the plaintis to be looked to and that 
a suit of the nature described in there- 
ference which merely asks for a declara- 
tion is nonetheless a suit for a declara- 
tory decree with consequential relief with- 
in the meaning of s. 7 iv (c). lhis con- 
clusion was arrived at after considering 
a number of previous authorities which 
are set forth in the judgment. 

In a later case Deokali Koer v, Kedar 
Nath (4) the Caleutta Court appears to 
have taken a view which is inconsistent 
with that taken in the former Calcutta 
case [Zinnantunnessa Kharun v. Girindra 
Nath Mukerjee (2).] The report shows that 
that case was cited at the Bar butit is 
not mentioned in the judgment. The suit 
was for a declaration that a registered 
deed was invalid and that the decree, 
passed on the basis of it was also invalid 
and the lower Court had dismissed it on 
the ground that a Court-fee of Rs. 10 paid 
on the plaint was insufficient. A prelimin- 
ary objection was raised that the same 
fee paid on the memorandum of appeal 
was also insufficient. The prelimitary ob- 
jection was sustained in a judgment in 
which it seems to me that the” Judges 
endorsed the finding of the Madras Full 
Bench that the substance and not the 
language of the plaint is to be looked to. 
It was noticed that althongh a mere dec: 


(2) 300. 788. 


(3) 28 Ind. Cas. 79; 38 M. 922; 28 M. L. J. 118; (1915) 
M. W. N. 118; 17 M. L: T. 154 


(4) 15 Ind. Cas 427; 39 C. 101; 16 O. W. N. 838. 
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laration was sought, the case was not one 
which came within the scope of s. 42 of 
the Specific Relif Act under which alone 
a plaintiff is entitled &o sue for a declara- 
tion without Pong deen Mal relief. Sir Law- 
rence Jenkins who delivered the judgment 
observed:—"It is a cOmmon fashion to 
attempt an evasion of  Court-fees by 
casting the prayers of the Plgint into a 
declaratory shape......but the device does 
not merit encouragement or iavour," .Later 
on he remarked that the Courts must be 
guided by the provisions of s. 42 of the 
Specific Relief Act as they are expressed 
and should be astute to see,that the plaints 
presented conform to the terms of that 
section. 

The last of the cases cited before us is 
a decision of this Court: Bua Ditta v. Ladha 
Mal (v) and Deokali Koer v. Kedar Nath 
(4) was not apparently cited before the 
Bench but Shrimant Sagajirao Khanderay 
Natic Nimbalkar v Smith, (1) Zinnantunnes- 
sa Kharun v. Girindra Nath Mukerjee (z) 
wee, and also the Madras Full Bench 
decision Arum  Achalama v. Hangasawmy 
Pillai (3) es well as a later Madras case 
Ramanadhan Chettiar v. Annamalai Chet] 
(6) which followed the Full Bench and held 
that a suit to declare that a decree ig 
fraudulent and void would not lie unless 
followed up by prayer for consequential 
relief such as an injunction restraining 
the decree-holder from executing his dec- 
ree. «The suit out of which Bua Ditta Y. 
Ladha Mai (5) arose was one for a đe. 
claration that an arbitrator's award and the 
degree passed in accordance therewith 
were based upon fraud and were ineffectuale 
and, inoperative against the "plaintiff, a 
prayer being added for any other relief 
etc. The Judges held that the Madras 
tule should bs applied, but what they 
actually did was to direct the Court below 
to allow the plaintiff an opportunity to 
amend his plaint so as to include the 
necessary prayer for consequential relief 
and, to value this relief and to pay Court- 
fee on his valuejion. . 

In my opinion the cérrect, view of such 
cases as the present is that taken in Arun 
Achalem v. Rangasewmy Pillai (3) and 
Deokali Koer v. Kedar Nath (4) and they 
must be held to be declaratory stits in 
which consequential relief is prayed, Thé 
lower €ourt, therefore, was right “in Ta- 

e 

5) 94 Ind. Cas. 833; 2 U, P, L. R. (L) 37 

6) Did Gaaga D Pe TAB 3 
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garding the suit as one falling under 
s. 7 iv (c) of the Court Fees Act. 

There is no allegation that'a fresh suit 
such as the plaintifisare entitled to bring 
under O. VII, r. 13 would be barred by 
limitation and hence I see no reason for 
adopting the course taken in Bua Ditta v. 
Ladha Mal (5). I would simply dismiss 
this appeal wi th costs. , 

Ffordes,»J.—1 agree. ° 

R. L. Appeal dismissed. 


. 


* [] 
LAHORE HIGH COURT. 
Seconp Civic APPEAL No. 1910 or 1926. 
February 22, 1927. : 
Present :—Mr. Justice Addison. 
BISSU Mal—DEFENPANT—A PPELLANT 
versus . 
RAM KISHAN— PLAINTIFF AND ANCTHER 
—-DEFENDANTS—-RESPUNDENTS. 

*  Registratign Act (XVI of 1908), s. 49—Unregistered 
lease given effect to—Transaction, whether can be set 
aside subsequently—Lease, whether com pleted contract. 

The rule that where an unregistered document 
which? is compulsorily registrable has been given 
effect to, the transaction should not be set aside does 
not apply in the case of a lease, for it cannot be said 
that it comes to an end and that the transaction is 

e 


completed. : . 
Mahomed Musa v. Aghore Kumar Ganguli (1), dis- 


tinguished. i 
Second appeal from a idecree ofthe Addi- 
tional District Judge, Amritsar, datetl the 
ise May, 1926, affirming that of the Sub- 
Judge, Third Olass, Amritsar, dated the 
95th February, 1925. R 
Lala Badri Das, R. B , for the Appellant. 
Mr. Dev Raj Sawhney, for the Respend- 


ents. 

JUDGMENT.—The plaintiff is the 
mahant of the temple of Sri Rugnathji in 
“Amritsar City. The property in suit is 17 
kanals, 5 marlas of land with some houses 
thereon and it admittedly is wagf, belong- 
ing to theetemple in question. he plaint- 
iff sued to eject the defendants frome the 
suit land on the allegatiog*that they were 
his tenantson an affnual rental of Rs. 125 
by virtue of añ unregis£ered deed, dated the 
17th of April, 1917.« It was alleged that 
the defendants had not paid rent for the 

last three years and had committed various 
eacts of misfeasance in the temple property. 
One “defendant confessed judgmént and 
. admitted the ‘plaintiff's claim. The other 
defendants admitted that the property was 


» 
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wagf and that the mahant Rave it to them 
by meansof the agreement referred to. They 
denied, however, that.they got it on a lease 
though they admitted that they agreed to 
pay to the plaintiff, the sam of Rs. 125 
annually, which sum was to be spent on the 
worship of the idal. They further pleaded 
that they were not liableto ejectment and 
that they had built substantial constructions 
on the property by means of public subscrip- 
tions'though they admitted that they also 
had become waqf, i.e ., temple prqperty, 
under the agreement. The lower Appellate 
Court has held that the agreement in 
question was a lease, orin any case created 
a right and interestin this immoveable pro- 
perty, the value of which was admittedly 
far in excess of the sum of Rs. 100, and that 
for bath reasons the document was inadmis- 
sible in evidence, as it was not registered, 
except to the extent that it could be looked 
at in order to see the nature cf the pcsees- 
sion. The nature of the possession disclos- 
ed being that.of landlord and tenant and 
the rent not having been paid for the last _ 
three years, it was held that the suit was 
properly decreed. It was further found 
proved titat the defendants did not allow 
the plaintiff to make a free use of the wagf 
property for religious purposes and that 
the procession of the idol was not allowed 
to be conducted there while other acts were 
permitted which were against the religious 
character of the property. 

One defendant has come here on second 
appeal. The ground dealing with the con- 
tention that the defendants were prejudiced 
by the trial of the case by a Sub-Judge with 
Third Class powers was not pressed before 
me and obviously there was no prejudice, - 

. The principal argument advanced on behalf 
of the appellant was that the document in 
question was not a lease and also did not, 
convey any interest in property of the value 
of more than Hs. 100 and that it was not 
therefore, compulsorily registrable. Tt was 
said that the appellant was simply created 
a manager of the property in question. 

I have gone carefully tlfrough the docu- 
ment and there is no doubt that it isa lease 
of immoveable -property in perpetuity, 
subject to the right ofthe defendants to 
give up possession when they liked the 
annual rent reserved being Rs. 125 a year. 
Full possession is given by the deed and 
the, document is a lease within the meaning 
of s. 105 ofthe Transfer of Property Act, 
That being the case, it can only b^ looked 
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at to see the nature ofthe possession. When 
that has been done, it is obvious that the 
possession was in the capacity of tenants. 
Another point argued was that the plaint- 
iff was not entitled to possession without 
paying for the buildings whieh had been 
built by publie subscription. It was ad- 
mitted, however, that tlle whole of the pro- 
perty, including the buildings in question, 
was wagf and the plaintiff the mahant of 
the temple in question was entitled to eject 


the tenants from the property in question ' 


without paying compensation. 

Lastly, it was contended that, as the 
decument had been given effect to, the 
transaction should not be set aside. This 
argument was founded on a decision of the 
Privy Council Mahomed Musa v. Aghore 
Kumar Ganguli (1). In that case, however, 
there was a complete compromise, and the 
compromise was fuily carried out. In the 
case of a lease it can never be said that it 
comes to an end and that the transaction is 
completed, This argument also must, there- 
fore, fail. ° 

For the reasons given I dismiss the 
appeal with costs. 

R. L. Appeal dismissed. 

(1) 28 Ind. Gas. 930; 42 O. 801; 17 Bom. L. R. 420; 
210. L. J. 331; 28 M. L. J. 548; 19 C. W.N. 250; 
I3A.L J. 229; 17 M. L. T. 143; 2 L. W. 258; (1915) 
M. W. N. 621; 42 I. A. (P. C). 


BOMBAY HIGH COURT. 
CiviL EeFERENOE No. 20 or 1926. 
November 29, 1926. 
Present:—Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Kemp. 

In re Str DINSHAW MANECKJEE 
PATIT BART—ASSESSEE? 

Income Tax Act (XI of 1992), s. 55—Companies— 
One-man company-—Separate legal entity—Super-iax 
—Income from one-man company formed by assessee, 
whether can be calculated for supersax—Court's 
‘power to inquire into reality of transaction—Burden 
of proof of unrealtty. M 

One-man companies exist with the sanction, even 
with the eneouragement, of the Legislature and 
when duly incorporated under the Companies Act 
become separate legal entities. [p. 51, col. 2.] 

But because there is this separate entity it does 
not folow that every alleged transaction between 
such a company and the person holding the shares 
is valid or that it represents areal transaction. [p. 
52, col. 1.] 

A Court is entitled to go into the question as to 
whether the so-called onesman company is really & 
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business carried on by the assessee himself or a mere 
ei: "i sham formed for a sinister purpose. [p. 60, 
col. 1. 

| Although it is permissible in law for the Crown to 
enquire into the genuineness of the transactions 
between sucha company and the person holding its 
shares, it should start with a presumption that the 
transactions are genuine ones. |p. 53, col. 1] 

An assessee cannot escape from the liability to 
payment of super-tax by floating a family company 
created purely and simply as a legal entity to osten- 
sibly receive theedividends and igterest and hand 
them over tf the assessee as presended loans, [p. 
60, col. 2.] 

[Oase-law discussed. ] 

Civil Reference made by the Commis- 
sioner, Income Tax, Bombay Presidency. 

Mr. Kanga, Advocate General (with him 
Mr, A. Kirke Smith, Govérnment Solicitor), 
for the Commissioner, Income Tax, Bombay 
Presidency. 

Mr, B.J. Desai (with him Messrs, Mer- 
wanji), Kola & Co), for the Assessee, 

JUDGMENT. 

Marten, C.J.—For the financial year 
1925-26, the :assessee Sir Dinshaw Petit 
has been assessed for supertax on an 
aggregate income of Rs. 11,935,302 arising 
in the previous years. Of this sum he 
objects to Rs. 3,90,804 made up of two sums 
of Rs. 2,76,800 and Rs. 1,14,004, thg former 
of which arises from Government and other 
fixed interest bearing funds, and the latter 
from dividends in companies. Nothing 
appears to turn on this distinction, and I 
shall accordingly ignore it, Admittedly 
the assesfee is the legal owner of most of 
these funds in the sense that they stand 
in his name and the interest and divigends 

eare paid to -him direct. Admittedly as 
yegards the rest, the apparent legal owners 
are his nominees, and he receives the in- 
terest and dividends. Admittedly he Mas 
retained all the above interest, and divi- 
- dends, and applied the same to his own use. 
But he contends that heis onlya trustee 
for certain family companies which he has 
formed: that the interest and dividends are 
theirs and not his: that he has credited 
them in account, ‘and that though he has 
had the benefit of them in specie this is 
because the «family companies have lent 
him these moneys ate interest which he has 
credited to them „in account, although he 
has*not actually paidthe interest in cash. 
He says that the family companies are 
under no obligation to declare a dividend, 
and are entitled to lend out their ineqme 
in this way,even though it results owera 
series of , years in the fixed preference 
dividends being unpaid “and a large sum 


* , 
50 
representing!back income being accumulat- 

ed in the hands of the assessee. 

- The Advocate- General, on the other hand, 
‘contends that the alleged disposition by 
the assessee in favour of eagh family com- 
pany is a sham, as is also the declaration 
of trust, thatthe tran8actions are all paper 
transactions and not real. That if the 
family company carries on any business, 
it does so solely as the agent of €he assessee, 
and that in any event the alleged loans are 
not genuine loans. He consequently claims 
that the sums in dispute represent taxable 
incomeof the assessee underss. 2 (15), 3, 6, 12, 
25 56 and 58of the Indian Income Tax Act, 
1922. , 
^. In consequence of this dispute, the Com- 
missioner of Income-tax has stated a ease 
for our opinion on the four questions of 
law submitted in para. 15. Question (4) 
deals withthe genuineness of the alleged 
‘loans, but in para. 33 the Commissioner ex- 
plains the basis on which he has submitted 
‘this question, although in one sense it may 
‘ye said to be a question of fact. 

' Turning fo the facts, it appears that in 
the year 1921 the assessee formed four 
‘privatecompanzies which I will call family 
‘companies for convenience of reference, 
‘although in fact no other member of his 
“family took any direct benefit, thereunder. 
-The names of these four companies were 
“Petit Limited; The Bombay Investment 

Company Limited; The Miscellaneous In- 
vestment Limited; and the Safe Securities 
Limited; Each of these companies took 
‘over a particular block of investments bee 
‘longing to the assessee. But as the modus 
- operandi was substantially the same in each 
case, it will suffice to follow out the fortunes 

- of Petit Limited. 

Taking then Petit Limited as an example 
‘this family company was incorporated 
: about April 12, 1921 (see Ex. D), with a 
. nominal capital of rupees ten millions divid- 

ed ultimately into 9,99,900 ordinary shares 
of Rs. 10 each and one hundred preference 
shares of Rs. 10 each carrying a fixed 
cumulative preferential dividend of six 
percent, Its issued &nd subscribed capital 
consists of 3,48,604 fylly paid ordinary 
- phares all held by theeassessee, and “three 

fully paid preference shares held by three 
person who are alleged in para. 24 of the 
case to be his subordinates and to be entire- 
lyeunder hig control, the first being the 
ecretary of thé Petit Charities, the second 

d ane the Secretary of the fouy family ¢om- 
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panies, and the third being a clerk in the 
same companies. Its primary object as 
set out in cl. 3 (1) of itg Memorandum of 
Association was to enter into the agreement 
of April 12, 1921, Ex. B, under which the 
assesses sold to the family company 498 
shares in Maneckji Petit Manufacturing 
Company Limited, for Rs. 34,86,000 at the 
rate of Rs. 7,000 per share in consideration 
of the family company allotting him 3,48,600 
fully paid shares of Rs. 10 each in its 
capital, 

By a contemporaneous indenture of April 
12, 1921, Ex. C, the assessee executed a 
declaration of trust which recited an agree- 
ment that the 498 shares should not be 
transferred until the family company should 
call upon the assessee to do so, and that in 
the meanwhile the assessee and his nomi- 
nees would Łold the 498 shares as agents 
and trustees of this famliy company. The 
testatum then contained a formal declara- 
tion of trust ofthese shares by the assessee 
for the family company and an agreement 
by him to cause his nominees to make a 
similar admission. The schedule showed 
thatof these 498 shares, 254 stood in his 
name and 200 in the name of his wife, and 
the rest in the names of some thirteen 
other nominees. Itis common ground that 
hitherto no formal transfers have been 
called. for by the family company. Con- 
sequently the formation of the family 
company has made no difference to the 
names in which these 498 shares are held 
on the register of the Maneckji Petit Manu- 
facturing Company Limited. 

As regards the interest and dividends, on 
the 498 shares, admittedly they have been 
ultimately paid to the assessee throughout. 
Taking, for example, the entries of Septem- 
ber 10, 1924, in the books of the family 
company itself the cash-book, Ex. F, shows 
areceipt of Rs. 24,900 for a half year's 
dividend which appears at page 18 of the. 
ledger Ex. H, and is then debited at 
page 19 to the current account of the asses- 
see. This current account also contains 
a debit of Rs. 40,549 in respect of interest 
due by thé assessee onthe alleged moneys 
of the family company as shown in the 
journal entry Ex. G. It also shows a total 
debit balance against the assessee of 
Rs. 7,14,103 which,is included in the balance 
sheet Ex, I. Accordingly, on the assessee's 
own showing, the family company has been 
accumulating all its past income by hand- 
ing itover to the assgssee at interest with, 
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the result that by December 31, 1924, the 
total had reached Rs. 7,14,103. ‘It has not 
even paid its preference dividend of in all 
Rs. 30 per annum on the three preference 
shares held by the three subordinates of 
the assessee. It, however, purported in its 
balance sheet Ex. I, to set aside rupees six 
lacs to a ‘Depreciation and Reserve Fund 
Account. This, says Counsel for the asses- 
see, was a wise provision :for a rainy day. 
And indeed Burland v. Earle (1) may be 
cited asan” authority for the proposition 
that in general a company is entitled to 
place profits to a depreciation or to a 
reserve fund, and that dissentient share- 
holders in the absenceof a declaration of 
dividend or bonusora winding-up cannot 
challenge the decision of the majority (see 
page 94), provided the powers are exercised 
bona fide (see page 97). 

. So much for the accounts. 
into them in any greater detail. 
to say that the dividends on the 498 shares 


I need not go 


remained in fact with the assessee from 


first to last. All the rest represented book 
entries, which might represent se truth or 
might not. 


As for the family company itself its activ-. 


ities were of the most modest description, 
dispite the thirty-eight objects mentioned 
in its memorandum. Indeed, apart from 
the primary object of entering into the 


aboveagreement with the assessee, it has- 


done little or nothing except to-vary it in 
an important particular by the declaration of 
trust Ex. O. There has been no additional 
buying or selling as contemplated by 
object No.2. The 498 shares remain—as they 


were—in the safe hands of the agsessee or. 


his nominees. So does the income also, 
The company has been too timid to in- 
dulge in any active business. It has been 
content to be & holding company, and as 
' Counsel for the assessee truly points out, 
there is no general law against that. 


Turning to the Articles of Association, 
they give the assessee complete control as 
governing director (see Art. 93); aad indeed 
there is no other director, for Art. 96 
which prescribes a minimum of two direc- 
tors only applies if there is no governing 
director (see Art. 95). Accordingly, under 
Arts. 120 and 93 he may’ exercise all the 
powers of the company not required to be 


done ata general meeting. This would, I. 


pk bas ) A. O. 83; 71 L. JeP, O. 1; 50 W. R. 241; 85 
553; 18 T, L. R. 41; 9e Manson In 
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think, enable him to lend money under 
object No.4, But dividends have to be dec- 
lared by a general meeting (see Aris. 72, 127 
and 128). Thg fiduciary position of the 
assessee isto be no bar to the company 
being bound by tfe agreement Ex. B 
(see Art. 4); though, having regard to 
Art. 95, it perhaps not clear that 
Art. 103 UE directo to contract 
with the company applies to the assessee. 
The declaration of trust Ex. C is not refer- 
red to, The audited accounts when approv- 
ed by a general meeting are to be con- 
elusive exceptas regards errors discovered 
within three months (see Art. 150). . 

It is clear, then, that the company has to 
act as the a5sessee wills, provided the terms 
of the Indian Companies Act are complied 
with. But here I wish to emphasize the 
warning which Younger, L. J. (as he then 
was) gave in Inland Revenue Commissioner 
v. Sansom (2) viz., (page 514*):-— 

"Now, speaking for myself,Ido in "the 
light of ‘these considerations, deprecate in 
connection with what are called one-man 
companies the too indiscriminate use of 


. such words as simulacrum, sham, os cloak 


—the terms found in this case- or indeed 
any other term of polite invective. Not 
only do these companies exist under the 
sanction, even with the encouragement of 
the Legislature, but [have no reason what- 
ever to dotbt that the great majority of 
them are as bona fide and genuine asin a 
business sense they are convenient sand 
suitable media for the provision and appli- 
cation of capital to industry. No doubt, 
there are amongst such companies, as 
amongst any other kind of association, black 
sheep; but in my judgment such terms of 
reproach asI have alluded to should be 
strietly reserved for those of them and of 
their directors who are shown to deserve 
condemnation, and I am quite satisfied that 
the indiscriminate use of such terms has, 
notinfrequently, led to results which were 
unfortunate and unjust, and in my judg- 
ment this is negase for their use. 

And then at pages* 516-7* the learned 
Judge says:— 

"In*my judg gment eo long as such a coma 
pany a3 this was is recognized by the 
Legislature there can be no reason why the 
contracts and the engagements made in ibs 
name “or entered into on ita, behaif, and 


Mo 2 K. B. 492; 90 L. J. K. B. 627; 125 L. Ta 
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themselves ex facie regular, should not 


everywhere until the contrary is alleged: 


and proved be regarded as the company's and 
not those of somebody else, any more than 
there is any reason why the contracts and 
engagements and transactions, say even, of 
such a company as the London and North 
Western Railway Company, ,should not be 
regarded as regular until the tontrary is 
shown. Tomy mindit is strange that it 
should benecessary to insist upon this 
aspect of the case at this time of day. But 
until it is fully realized the loyal adherence 
tothe principles of Salomon's case [Salo- 
mon v. Salomon & Co. (3)], to say nothing of 
' obedience to the declared policy of the 
Legislature—which is required ofall Courts 
' —will not be forthcoming.” 


This brings me then to the law on the 
pointsin dispute, and I may preface my 
observations by saying thatl have almost 
been brought up as it were on Salomon's 
case (3), for when I was a pupil in the 
Chambers of Mr. R. J. Parker, he 
with the independence and clarity of 
thought, which afterwards characterised 
his judgments on the Bench, advised that 
the decisions first of Mr. Justice Vaughan 
Williams and afterwards of the Court of 
Appeal were erroneous in làw—a view 
which was afterwards upheld by the House 
-of Lords, I am, therefore, notelikely to 
depart now from the principles of Salomog’s 
case (8) even though I am in a different land. 
Tt is indeed one of the foundations ofe 
modern Company Law, and until one can 
grasp the true significance of the legal 
.erftity thus created by Statute, much must 
remain dim to the understanding of those 
grappling with the subject. 


Let us start then clearly with this that 
there was here a company duly incorvorat- 
ed under the Indian Companies Act, and 
that this company was separate entity 
from the assessee Sir Dinshaw Petit, just 
as much as, say, his secretary or any other 
third party might be. But,*because there 
was this separate entity which! will call 
X, it does not necessarily follow that every 
alleged transaction between the  assessee 
and X was valid or that it represented a 
real transaction. We in this country 
axe extremely familiar with the benamidar. 
Befami* tiansactions abound, for tlfey are 
employed extengjvely to hfde the trpth 


3) (1897) A. O. 22; 65 L.J. Ch, 35¢ 75 L, T. 426: 
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from inquisitive eyes. For instance, ina 
Mofussi appeal last term we hada case 
of the truth being hidden for over thirty- 
seven years, the modus operandi being for 
many yearsa sham mortgage, and later on 
for even greater sequrity a sham sale toa 
third party [see Patel Dahyabhai Maneklal 
v. Bai Matu, First Appeals Nos. 316 of La24 
and z51 of 1925, decided by Marten, C.J. and 
Patkar, J., on August 21, 1926 (Unrep)]. 
In that particular case the motive was to 
defeat creditors, should a speculative busi- 
ness prove unfortunate. No doubt, in 
many cases the rules of evidence . prevent 
the parties to the instrument from giving 
oral evidenee to show that the document 
is not what it purports to be. But these 
rules' do not prevent the Crown from: 
enquiring into the truth ih the present 
case, for in my judgment, s. 92^ of the 
Indian Evidence Act does not apply here. 
[See Maung Kyin v. Ma Shwe La (4)]. 

It js contended by Counsel for the 
assessee that we are bound.to accept the 
agreement Ex. B, and declaration of 
trust Ex. O of April 12, 1921, as 
effecting in law what they purport to 
effect. In my judgment, that contention 
is erroneous. Whether the separate entity’ 
isa company or an individual matters 
little or nothing in this respect. With 
the company just as with the individual © 
you may start with the presumption that 
a duly -executed transfer is a genuine 
document. But you may yet eventually 
find on proper evidence that in fact it 
was an instance of the sham transfer 
which we are all familiar with in the case 
of individuals, even though the transac- 
tion ends with the formal registration of 
the document before the Registrar, and the 
handing over of the purchase consideration 
in cash .in his presence—cash which is 
conveniently provided by a third party for 
a few hours or minutes, and which will be 
restored to him after the conclusion of 
the ceremony before the Registrar. It is 
on apar with funds provided for what is 
known as “window dressing purposes” in 
the City of London at the close of a 
particular financial period, And as regards 


. 


(4) 42 Ind. Cas. 642; 44 TI. A. 236 at p. 245; 20 Bom. 
L. R. 278; 15 A. L. J. 825; 33 M. L. J, 648; 3 P: L, W. 
185; 6 L. W. 177; 22 O. W.N. 257: 23 M, L. T. 36; 27 
Q. L. J. 175; (1918) M. W.*N. 300; 45 O. 320; 9 L. Bik, 
11; 11 Bur, L, T, 21 (P, 0)? é t 


(10211. O. 1927] 


the point I am now on, I see no vital 
difference between cash in the shape of 
coin or notes onthe one hand and shares 
on the other hand. Coin or notes are mure 
easy to manipulate, for coin cannot easily 
be traced and notes probably will not be in 
this country. Shares can be traced, but they. 
have this advantage over coin that only a 
printing press is requisite. And should the 
transaction be upset, it only means that 
the shares will never in law have left their 
slumber aseuncalled or nominal capital, or at 
any rate must be restored to their slumber. 
There is consequently no risk of any one 
depriving any ofthe parties of what does 
really matter, viz., the coin or notes of the 
: Realm. 


But though I hold that it is permissible 
in law forthe Crown to enquire into the 
genuineness of the transactions between 
the assessee and the family company, it 
would be quite wrong to start with the 
presumption that those transactions are 
sham ones. On the contrary one should 
start with the presumption that they are 
genuine, and throw the onus on the 
Crown to prove the contrary. [See Lord 
Justice Younger's judgment in Sansom's 
case (2) already cited] We must, there- 
fore, look closely into the facts of the 
. present case and then see whether .there 
is evidence sufficient in law to enable the 
Commissioner to hold—ss he did hold— 
that the Crown had discharged that onus. 
Or as it might be said in & Jury case 
whether there was in law evidence to go 
to the Jury and whether on that evi-* 
dence a Jury of reasonable men could find 
that in fact the transuctions were sham 
ones. . 


. Now the main facts here are not disputed. 
I have already set them out, and need 
not repeat them. And one striking ele- 
ment is that the company has never 
yet obtained sole legal possession and 
control of the property whith it pur- 
ported to huy. Nor can one point to 
clear and definite evidence that the com- 
pany is carrying on a genuine business as 
a separate entity. The registered agree- 
ment of sale of April 12, 1921, Ex. B, 
which was mentioned in the Memorardum 
and Aricles of Association, was an ordinary 
contract for the sale and purchase of a 
block of shares. In the natural course 
of events that con[ract should have been 
completed by a formal transfer and delivery 
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of the share certiñcates, and the subsequent 

entry of the company’s name as shars- 

holder. [See Maneckji Pestonji Bharucha v, 

Wadilal Sarabhai f£ Co. (5). Way then 

should there b$ the unregistered document, 

Ex. C,of the samse date by which the 

company was not to get the ordinary rights 

of a purchaser, and to that extent was not 

to carry igto effect the agreement, Ex. B, 

mentioned in cl. 3 (1) ef the Memo- 

randum? What advantage could the com- 
pany get by being content with a 
declaration of trust by the vendor alone? 
And ifit represented a genuine bargain 
why should it be thus concealed from 
those inspecting the Memoratidum or 
searching,the Register? On the other hand, 
one can clearly see the disadvantages to 
the company by the course the alleged 
transaction took. Substantially the com- 
pany could not begin the business con- 
templated by cls. 3 (2) and (3) of the 
Memorandum until they de facto acquired 
the shares which constituted their only 
asset. -A law suit might be necessary to 
force the alleged trustee or his nominees 
to execute the necessary transfers or to 
deliver-up the share certificates. And there 
were other risks in thus leaving all their 
property inthe hands of a sole trustee or 
his nominees, for he and they could have 
given a good title to any third parties 
who presumably would be quite ignorant 

af the alleged but concealed trust. On the? 
evidence before us the company has not 
even got any admission of this trfst by 
the fourteen nominees of the assessee set 
outin the schedules to Exs. B and C. 
For all we know, they may not even, be 
&ware of it, despite the agreement by the 
assessee in Ex, C that he willcause these 
nominees to admit the trust. It is truethat 
the agreements set out the denotingnumbers 
of the shares. And sotheshares may be 

said to be earmarked as being the com- 
pany's property. In this respect the copy 
agreements in the case stated have made 
a serious omission. They do not contain 
the denoting’ numhers, but I have called for 
the originals, and find,that in fact these 
numbers were irfserted. I haye also called 
for and inspected the file of the company 
kept by the Registrar of Joint Stock Com- 
panies, and I find that although* neither of 

e 


(5$ 94 Ind. Cas. 824; 531. A. 93; 28 Bem. LR. 777; 
CI. R. 1926 P. 0.38; 43 0. © J. 508; 24 A. L J. G3, 
M. L. J. 1; 50 B. 360; (1926) M. W. N. 499; 300, 

N. 890 (P. Of. 
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the original documents bears any registra- 
tion mark, the inference I should otherwise 
draw from the minute of April 12, 1921, 
Ex. D, is correct, vif, that the agree- 
ment Ex. B was register@d but that 
the declaration of trust, Ex. O, was not 
registered. Should, however, the Maneckji 
Petit Manufacturing Company Limited 
have Articles ef Associationin a common 
form givingif a prior lien for advances 
to any individual share-holders, then it may 
be thatthe family company might be post- 
poned should the assessee or his nominees 
be indebted tothe Maneckji Company. 

No substantial argument was advanced to 
us to explain why the deviceof this con- 
cealed declaration of trust was resorted to. 
One can hardly accept the excuse given 
to the Income Tax Authorities that it was 
to save trouble that formal transfers were 
not executed. Ifso, why go tothe trouble 
of two documents Ex.B and O instead 
of onb? The real reason may be to preserve 
thg. assessee’s voting powers in the 
Maneckji Company. But that is a matter 
again for his benefit, and not necessarily 
for the company’s advantage. It would be 
quite consistent with the transaction being 
a sham one. : 

: Turning next to the alleged loans of the 
dividends year by year to the assessee, 
it appears clear that it is the assessee 
-who receives these dividends , in the 
“first instance from the  Maneckji Com- 
pany. There is no suggestion that the 
Maneckji Company has been instructed 
to pay those dividends to the family com- 
pany, Accordingly, the rest is merely a 
matter of book entries, viz., to credit the 
cash to the company and then to transfer 
it to the debit of the assessee’s account. 
The actual cash which after all is the 
important thing is kept by the assessee 
throughout. And one startling circum- 
stance is that beyond the accounts we have 
nothing in writing whatever to establish 
the alleged dgreement for loan by the 
family company. Of the importance of 
this alleged agreement, there can be no 
doubt. By it the family company practic- 
ally bound itself hand and foot to do po 
business, for its cash “immediately on 
receipt was to be handed back to its vendor 
and promoter at a fixed rate of interest. 
'And*yet {here is not even a minute on 
the subject. And we are asked to infer 
theeagreement from the accounts and the 
yearly balance-sheets. If, however, this 
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was a genuine agreement, why should it 
also notsee the light of day, or at any 
rate find à place in the &ompany's minute 
book? And none-the-less so because the 
governing director -with his wide powers. 
was purporting to lend the company’s 
money to himself. * 


The result is that we have here a case. 
which is the exact opposite of Salomon 
v. Salomon & Co. (3) in the essential facts 
which Lam now considering. There was 
& genuine and prosperous business in 
Salomon’s case (3) viz. that ofa boot and 
shoe manufacturer (see p. 47*). That busi- 
ness was transferred jo the limited com- 
pany, and there was no question but that 
thenceforth the limited company carried 
on that business. That the company sub- 
sequently fell on evil days was no fault of 
Mr. Salomon. He tried to saveit (page 49*), 
and Lord Macnaghten expressly negatived 
any fraud ordishonesty on his part (page 
9524). .Nor was there any concealment. The 
creditors were, therefore, forced to argue 
that in effect no separate entity was created 
by the Statute, and that a person holding 
the bulk of the shares might be held liable 
as if he was the sole proprietoror a part- 
ner. That contention the House of Lords 
demolished. : 
Bo, too, in Inland Revenue. Commis- 
sioners v. Sansom (2) (which I have already 
cited) there was a genuine timber busi- 
ness carried on by the limited company, 
which madelarge profits during the war, 
*T'hese profits were not distributed in divi- 
* dend, but were alleged to have been lent to 
Mr. Sansom the governing director who 
held all the shares but one. The question 
was whether these loans were genuine. 
Mr. Sansom himself gave evidence and 
satisfied the Commissioners he was telling 
the truth, .'The Appellate Court confirmed 
their decision, and pointed out that Mr. 
Sansom's case was corroborated by the fact 
that one of, the alleged loans had undoubt- 
edly been paid by him tothe family com- 
pany. Here,we have nothing ®f that sort. 
The assessee has not ventured to give any 
evidence, and the finding ofthe Commis- 
sioner is against the truth of his story, 
Nor have any of the alleged loans been 
re-paid. Ifthen thee Court of Appeal in 
Sansom's case(2) had the present facts before 
them, I think their judgments shew that 
a different conclusion would have been 

*Pages of (1897) A. O.—[ ds] 
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arrived at. Thus Lord Sterndale M. R. 
says (page 501*) :— 
"I think it only needs the statement of 
those facts to’ show that anybody would 
approach the matter with a very consider- 
able amount of suspicion, and I think the 
prima facie tendency of anybody's mind 
would be to say: ‘This transaction of 
loans or advances without security and 
without interest is a mere fiction. It is 
all nonsense, and the real fact is* that 
Mr. Sansom was receiving under the guise 
of loans or advances the profits which were 
made by the company which he controlled 
and in which he held practically the whole 
of the shares.’ That, I think, would have 
been one's impression off-hand. And dhat 
no doubt was part of but only a part of 
the case which was made before the Com- 
missioners. Now the Commissioners have 
found that these were genuine loans, that 
they were loans by the company to Mr. 
Sansom, and that they werenot mere “pre- 
. tenced to hide the fact that he was receiv- 
ing the profits of the company. They saw 
him; he was examined before, them, and 
T'suppose they had before thém all Mr. 
Sausom's and the company’s books and all 
the materials that could be provided. 
They are business men who I have no 
doubt have heard of one-man companies 
and are perfectly familiar with the ques- 
. tions which arise upon them, and they were 
certainly as well-fitted as we are to come 
to a-‘conclusion of fact in the matter, 
They: did come to that conclusion. 
Ishall allude to the particular terms. of 
their findings later on, but they did come 
to that finding. It seems to me that for 
reasons which Ishall give this really puts 
an end to this case, which, in my opinion, 
depends entirely upon questions of fact.” 
And Scrutton, L. J. says (page 506*) :— 
“That assessment came before the Com- 
missioners, who had to decide on this 
point whether these were genuine loans 
or whether they were merely a disguise 
for profits of the company received by the 
share-holder. Now personally I feel that I 
should have approached the consideration 
of that question with the strongest pre- 
sumption that they were really profits and 
not loans; the whole thi&g looks extremely 
suspicious. But the Commissioners saw 
Mr. Sansom, they heard him cross examin- 
ed, they heard other witnesses, they heard 
all that could besaid on either side, and 
“*Pages of 1: 1831 A. Gd] 





In re DINSHAW MANEOKJEE PATIT, 


55 


thsy heard thatia the earliar years of the ' 
company a similar loan appeared in the 
books which had een re-paid by Mr. 
Sansom tothe mmpany,and after hearing 
all the evidence they found that these 
were genuine loans. Now, whatever I 
might have thought, not having seen the 
witnesses, I do aot see how I,can possibly 
interfere with a finding of the Commis- 


-sioners, who are Judges of fact, and who 


have seen Mr. Sansom, that these were 
genuine loans." 
And Younger, L. J. says (page 517*) :— 


“I wish, however, to express, if I may be 


‘allowed todo so, my fullest concurrence 


with what has} fallen from Scrutton, L. J., 
and also from the Master of the Rolls on 
the question in relation to these loans, as 
it must have presented itself to the Crown 
before the case came before the Special 
Commissioners at all. The transactions 
between Mr. Sansom and the company in 
relation to these loans are indeed on the 
face of them very singular.” P * 

Lord Justice Younger further goeson to 
point out the singular feature that Mr. 
Sansom was thus exercising his powersas 
governing director to lend the company's 
moneys to himself without interest and 
without security. The case for our deci- 
sion presents similar features, except that 
the alleged loan is said to carry interest. 

I next turn to Jacobs v. Inland Revenue 


Commissioners (6) which was a case 
decided in the Court of Session, 
Scotland, on June 4, 1925," by the Lord 


President (Lord Clyde) and Lords Cullen 
and Sands. There, again, there wepe 
génuine businesses, viz. , shops carried on 
by the several companies in which Mr, 
Jacobs held substantially all the shares. 
Here also the profits were alleged to have 
been lent to Mr. Jacobs. But in this 
case the Special Commissioners held that 
the loans were not genuine loans, 
and the Oourt of Session upheld this deci- 
sién. Lord Olyde in the course of his judg- 
ment stated & follows (page 15*) :— 

“My Lords, in this cage the question, 
and „the only question, put to us ia whe- 
ther the Special? Commissioners were 
entitled to find that the sums withdrawn 
were part of the  aopellant's «income 
and as such liable to Super-tax. We 
are not the Judges of Sopon oh qes- 

(6) (1926) 10 T? C. 1. . 
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tions of..:fact  but.on questions of 
law only, and, therefore, the only 


question before usis whether the appel- 
lant can make out that upon the facts, 
either admitted or proved, which are itemis- 
ed [from page 2to the end of page 8]... 
the Commissioners could legally—that is 
to say, could reasonably, without being 
unreasonables—arrive at the finding in fact 
which is submitted for our consideration 
..I confess I can find no ground at all 
which would justify me in saying that the 


Commissioners were not entitled to form’ 


the conclusion in fact at which they did 


&rrive.4.I think it is probably true that - 


it would have been better if the last part 
of that finding had been’ expre&sed in the 
same form asthe earlier portions of the 
finding are expressed, namely, a finding 
that the loans were not genuine loans but 
were in: point of fact payments drawn 
from the profits of these companies by the 
appellant and formed part of his income. 
But, after all, that is nothing buta ques- 
tion of form; itis not one of substance, 
I have nodoubt at all that onthe facts, 
admitted or proved, there was ample 
ground upon which the Commissioners 
could reasonably arrive at the result which 
they reached, and that is enoygh for the 
decision of the only. question put to 
us. I think the question ought to be 
answered in the affirmative." 


That caseseems to me very close to the 


presént one, except that here we have not, 


got a company carrying on an open business 
like shop, The circumstances, therefore? 
arg more unfavourable to the assessee. 

If, however, the genuineness of tle 
alleged transfer or declaration of trust 
is once ‘admitted, there is another class of 
case’ which is clearly set out in the judg- 
ment of Scrutton, L J.in Sansom's case (2) 
at page 507*, and which raises “the question 
whether itcan be said that the business 
which is being carried on by a company 
is really the business of an individuil 
&nd consequently the,profits'made by that 
company are reajly his profits, and he is 
assessable in  respect* of them.", In 
the American brewery vases, for in- 
stance, it has been held that the business 
carried on in America ‘ostensibly by an 
Arfierican company was really the busjness 
of fhe English gompany whjch held all 
the shares. [See,.for instance, Apthorpew. 


“Page of (1921) 2K. B.—[Ed.] 
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other hand in Kodak Lid. v. Clark (8) and 
in Gramophone and Typewriter Ltd.v. Stanley 
(9) it was held that the profits ef the foreign 
company were not the profits of the 
English company, .and that the English 
company was not «carrying on the business 
of theforeign company. 

I do not propose to go into further 
details as regards those decisions, nor 
need I, base my decision onthem, but I may 
refer to Lord Justice Serutton's criticisms 
when he says (page 509*) :— 

"In the Gramophone case (9) Lord Cozens- 
Hardy, M. R, said jhat there might be 
cireumstances and arrangements which 
would makea business carried on by a 
company the businessof an individual by 
virtue of the arrangements and by virtue 
of his control Speaking for myself—I am 
notat all sure that my brothers take the 
same viewas [| do—once you, get an in- 
dependent shareholder in the secondary 
company itis impossible to say that the 


business of the secondary company. is. 


the business ofthe man who owns most 
or nearly åll of the shares in that com- 
pany. The profits do not belong to the 
man who holds most ofthe shares; they 
belong to the shareholders through the 
company, and the moment you get, Mr. 
Hime with one share, quarrelsome and 


independent, in my viewit is impossible — 


to find that the business is the business of 
the man who owns all the rest of the shares; 
it is the business of the man who owns all the 
rest of the shares and Mr. Hime,” 


Inthe present case, however, 
played by the quarrelsome and independent 
Mr. Hime in Sansom’s case (2) falls to the 
lot of three subordinates of the asseseee, 
But they can hardly be said to bein the 
same indépendent position as Mr. Hime, 
and there is no suggestion that they are 
quarrelsome. They have not even been paid 
their preference ‘dividends, and no protest 
on their part is on record, Further, we 
have here’ feature which is not present 
in the other cases, viz., that the alleged 
transfer or declaration of trust is iteelf 
challenged. 


RY (1899) 4 T.O. 41; 15 T. L. R. 245; 80 L. T. 
5. ` : 


(8) (1903) 1 K, B. 505; 72 L.J. K. B. 369; 67 J. P. 
213: 51 W R. 459; *8L. T. 155; 19 T. L. R. 243, 

(9) (1908) 2 K. B. 89; 77 L° J. K. B. 834; 99 L. T. 39; 
15 Manson 251; 24 T. L. R. 480? 


[102 I. 0. 1927] . - 
Peter Schoenhofen Brewing Co. Ltd. (7):.Onthe , 


the part: 
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It was argued for the assessee that in 
England legislation became necessary to 
defeat the device of accumulating profits 
and refusing to declara a dividend (see s. 
21, Finance Act, 1922); and that we are 
really being asked to* do what legislation 
alone can enable us to do. But that 
argument does not touch a sham transfer 
nor ashamloan. And in any event I think 
it is erroneous in the present case. This 
is not the frst time when plausiblé paper 
schemes underthe Companies Acts have 
not stood the test of examination in a Court 
of Law, Andeven if it should be held 
that the payment of*the moneys to the 
assessee was illegal without a declaration 
of dividend, it may yet be that the assessee 

'would be liable fortax as was the case of 
the bookmaker in Partridge v. Mallandaine 


(10) or as regards the illegal abwabs in: 


Birendra Kishore Manikya v. Secretary of 
State for India (11) Ivis, however, un- 
necessary for me to decide this latter point. 

On” the other hand, the fact that the 
family company has paid tax on the interest 
credited to it by the assesseein respect of the 
alleged loans does not necessarily involve 
: the conclusion that the loans were genuine 
` nor estop the Crown from now showing 
that’ these loans were illusory. Paying tax 
on the alleged interest arising from the 
loan was much cheaper for the assesses than 
paying super-tax on the dividends them- 
selves, 


Nor dol feel pressed by Attorney-General v. 
Richmond (Duke)(12). There thetransactions 
were genuine ones, though their legal effect 
might. be to defeat the Crown's future claim 
to duty. Ifthe initial transaction had been 
challenged as here, the case might have been 
different, Thus Lord Atkinson states Attorney- 
Genaral v. Richmond (Duke) (13) as follows 
(page 475*):— 

“I further think that the case must be 
determined solely with regard tothe legal 
rights and interest which the respactive 
parties had acqùired in October, +1897, the 
date of execution of the impeached securi- 


(10) (1886) 18 Q. B. D. 276; 56 L. J. Q. 251; 56 L. T. 
208; 35 W. R. 276, ^ 

aur Ind. Cas. 112; 48 O. 7606; 25 O. W. N. 80; 32 

. L. J. 433. 

(12) (1908) 2 K. B. 729; 78 L. J. K.B. 1; 99 L. T. 534; 
24 T. DL. R. 758. 

(13) (1909) A. OC. 466; 78 bo K. B. 998; 101 L. T. 

5. 


241; 53 8. J. 713; 25 T, L. R. 
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ties. What they did afterwards, how they 
chose to dispose of jhose legal interests or 
to exercise those legal rights, is, in my view, 
irrelevant. It'night have been legitimate 
to inquire into these matters subsequent, 
if the transactions which were concluded 
on that day had been impeached as unreal, 
colourable,,or sham transactins ; but they 
have been admitted to be real and genuine 
in their character, and, ifso, all the sub- 
sequent dealing with the estate and the 
interest created in it lie outside the field 
of inquiry, even though by their operation 
quo 
ante.” 

After giving then my best consideration 
to the able arguments presented by 
Counsel, I have arrived at the clear con- 
clusion that there was here in law evidence 
on which the Commissioner might reason- 
ably find asa fact (1) that there wag no 
geuuine transfer or declaration of trust in 
favour of the family company, and (2) that 
the alleged loans were not genuine loans. 
I: would, accordingly, hold on questions 
Nos. land 4 that in law the Commissioner 
was entitled on the facts to decide question 
No. 1 in the affirmative and question No. 4 
that the loans in question were not genuine 
loans but ere merely withdrawals of 
income disguised as loans. 

Questions Nos.2 and 3 should each be 
angwered in the negative. 

Speaking for myself, I would prefer to 
eonfine my judgment to the path indicated 
for the High Court in s. 60 (5) of the 
Indian Income Tax Act, 1922, viz, the 
decision of the questions of law raised fn 
the case stated by the Commissioner. [Cf. 
R. v. Bloomsbury Income Tax Commissioners 
(14), Jacobs v. Inland Revenue Commis- 
stoners (6)}. 


But as the Commissioner to some extent 
invites our opinion on the facts, and as it 
may be argued that one or other of the ques- 
tiens is a mixed question of law and fact, I 
may be permitted to add that on the law 
and the facts, I wouldanswer question No. 1 
in the affirmative,eard question No. 4 by 
holding that the loans in question were not 
genuine loans but were merely withdrawals 
of income disguised as loans, Accordingly, 
in my judgment, the sums in dispute fe- 
presettted taxable income of the 'asseS5ee 
under the Indian Income Tax Act, 1922. . 


(14) (1915) 3 K. B. 768; 85 L. J. K.B,129; 31 T. L, 
R. 565. 
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«A copy of cur judgments should be sent 
io the Commissioner as,provided by s. 66 
(5). I would order the assesgee to pay the 
costs of this Reference. 

_ Kemp, J.—This is a reference under 
s. 66 (2) of the Indian Income Tax Act, Xt 
of 1922, and involves the consideration of 
the legal entitf*known asa "Óneenan com- 
pany”. The assessee is à well-known and 


' wealthy citizen of Bombay and the assess- 


ment relates to the financial year 1925-26. 

The questions submitted for our opinion 
are set out in para. 15 of the reference. 
It is ungecessary to detail them at length 
in my judgment. 

The assessment relates to superetax. The 
Income Tax Officer calculated the petition- 
er's total income liable to super-tax at 
Rs. 11,35,102 and assessed the super-tax 
on it at Rs. 3,20,975-12-0. This sum of 
Rs. 11,35,102 includes (1) Rs. 2,76,800 inter- 
est on securities, t.e., Government paper, 
Port Trust Bonds, etc., in the assessee’s name, 
and (2) Re. 714,004 dividends on shares in 
limited companies in the assessee’s name. 
The Income Tax Officer regarded these as 
part of the assessee’s income. The assessee 
contends that they are the income of four 
private limited companies formed by him 
and that the companies are li&ble to the 
super-tax on them.’ 
| Now super-tax levied on limited liability 
companies is at the flat rate of one annasin 
the rppee after allowing for the statutory . 
deduction of Rs. 50,000. On individualse 
super-tax is levied at scale rates of one anna 
rising to six annas, starting with one anna 
for the first Rs. 50,000 after allowing for the 
statutory deduction of Rs. 50,000 and rising 
by half an anna for each subsequent 
50,000 up to a maximum of six annas, 
Thus, ifthe amounts in question be the 
assesseó's private income the super-tax will 
be Rs. 1,46,551, and if they be the income 
of the companies it will be Rs. 11,925 only. 

The four limited liability companies are 
of the same nature and were fgrmed in the 
same way. The fous» companies are (1) 
Petit Limited, (2) The Bombay Investment 
Company Limited, (3) Mjdcellaneous Inwest- 
ment Company Limited, and (4) Safe Securi- 
ties Company Limited. 1t will be sufficient 
forthe purposes of the reference to take as 
a typical case the first company, .Petit 
TAmited. I mdy here say thas out of the 
total subscribed capital of.over thirty «to 
forty lacs of each company, only shares of 
the face valueof Rs.30 were notin the asses- 
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Sée'sname. These last were in the names 
of his employees, who are under his control. 
All the shares and securities gtand in the 
name of the assessee or his nominees 
but the assessee says that they belong to 
the companies. . 
Taking the case of Petit Limited, it was 
a company which was registered on April 12, 
1921, with a capital of one hundred lacs di- 
vided into ten lacs of shares of Rs. 10 each. 
There were one hundred preferenee shares 
and the remaining 9,99,900 shares were ordi- 
naryshares. The issued capitalis 3.48,604 
ordinary shares and three preference shares, 
The three preferente and four ordi- 
nary Shares were paid for in cash, ie, 
Rs. 70. The assessee took up all the other , 
ordinary shares. The three preference 
shares were allotted one to the secretary, 
Petit Charities, one to the secretary of the 
four companies, and.one to the elerk of the 
four companies. The assessee held 498 
shares—some in his own name and some in- 
the names of his nominees—of the Ma- 
neckji Petit Company of the value of 
Rs. 7,000 each. By an agreement dated 
April 12, 1921, (Ex, B), the assessee pur- 
ported to sell these shares to the com- 
pany in return for the allotment of the 
company's shares, i.e., for 3,48,604 ordi- 
nary shares. Then by a declaration of 
trust (Ex. O) of the same date in favour- 
of Petit Limited in which it is recited that 
it was agreed that the shares and securities: 
were not to be transferred until the Com- 
pany called upon the vendor to doso but 
that in the meantimethe vendor and his 
nominees should hold the respective shares 
standing in their respective names as 
agentsand trustees for the company, the 
vendor stood possessed of the shares upon 
trust for the company and agreed to cause, 
all his: nominees to admit they held the 
Shares in their names as trustees for the 
company. No transfers have been ealled 
for by thé company. What happened sub- 
sequently was this. As sgon as the di- 
vidend and interest on the shares and se- 
curities were received by the .assessee a 
book entry was made in the books of Petit 
Limited crediting that company with the 
amount and on the same day a debit entry 
was made debiting the assessee with the 
same amount. In other words the interest 
never found its wayinto Petit Limited but. 
when received by the assessee was treated 
as an advance made tó him by the company. 


At the date of the last balance sheet a sum 
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of over rupees seven lacs is shown as due 
by the assessee in the books of Petit Limit- 
ed for these alleged advances and accrued 
interest. It may be mentioned that no 
interest was paid in cash but the interest 
was added tothe amounf ofthe loans in the 
books of Petit Limited. . The only cash, 
therefore, which Petit Limited received, was 
the Rs. 70 for the three preference and four 
ordinary shares, 

“ The memorandum of association of the 
company cohtains thirty-eight objects for 
which it was formed and a perusal of the 
Articles of Association, especially Arts. 
4, 6,34 and 93, shows that the governing 
director of the company, 1. e., the assessee 
himself, had a paramount say in the affairs 
of the company. It was possible for two 
other ordinary directors to be nominated 
by him but, so far as the evidence before us 
goes, no such directors have been nominat- 
ed and in fact the governing director, 4. e., 
the assessee, has had the entire control and 
management of the company. No remu- 
neration was paid to him as governing 
director (see Art. 93, cl. 4, in this connection), 
The meeting of the so-called bdard to re- 
cord the company’s registration was attend- 
ed only by the assessee himself as governing 
. direetor and the solicitor to the company. 
The Ineome Tax Commissioner contends 


that this is not a genuine one-man company. 


and that the dividends on the shares and 
securities are really the income of the 
assessee. 

Now this was a one-man company. It 
was properly formed and registered as a 
company under the Indian Companies Act 
and it hada separate legal entity. There 


was nothing prima facie illegal about it.- 


Younger, L. J.,in inland Revenue Com- 
missioners v. Sansom (2) says (page 514*):— 

“Now, speaking for myself, I dein the 
light of these considerations, deprecate 
in connection with what are called one-man 
eompanies the too indiscriminate use of 
such words as simulacrum, sham, or cloak— 
the terms found in this case—or ingeed any 
other term of polite invective. Not only do 
these companies exist under the sanction, 
even with the encouragement of the Legis- 
lature, but I have no reason whatever to 
doubt that the great majerity of them are 
as bona fide and genuine asina business 
-sense they are convenient and suitable 
media for the provision and application of 
capital to industry" e 

*Page of (1921) 2 K. B.—[Z.] 
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Starting, therefore, with this assumption 
of a perfectly valid legal entity created by 
the assessee, we have to consider whether 
this assumptionf has been rebutted. Itis 
admitted that the company has paid no 
dividend and here it may be appropriate to 
refer to the distinction with reference to 
super-tax as yegards limited ability com- 
panies in England and in India. In Eng- 
land prior to the Act of 1922 limited liabil- 
ity companies were not liable to super-tax. 
It was found, however, thatin some cases 
they avotded payment of income-tax by 
omitting to declare a dividénd on thejr pro- 
fits. Consequently, the Act of 1922 was 
passed in Eggland which enabled the Re- 
venue Authorities to declare what should 
have been a proper dividend for the com- 
pany to have declared for the purposes of 
assessment of income-tax. Here in India, 
as I have already pointed out, limited lia- 
bility companies are liable to super-tax but 
at arate which is very much less than thee 
rate of super tax on the inedme of in- 
dividuals. Itis, therefore, obvious that it 
was to the assessee's interest thgt the 
dividends and shares should be considered 
as belonging to the company rather than 
to himself. The well-known case of Salomon 
v. Salomon &Co. (3) shows that where there 
is agenuine transfer by an individual of 
his business to a limited liability company 
consisting even of himself and his family 
so long as the business carried on by the 
company is its business and is really not the 
business carried on by the individual him- 
selfand the requirements of the Indian 
Companies Act have been complied with? 
the individualis not liable to indemnify 
the company against the claims of its credi- 
tors. Nevertheless, as stated by the Lord 
Justicesin the case of Inland Revenue Com- 
missioners v. Sansom (2), above referred to, 
one naturally appoaches a company formed 
in the circumstances in which a company 
in that case was formed withsupicion. In 
that*ease, however, the learned Lord Justices 
held that the cómpanyewas a genuine com- 
pany and they gave effect te the finding of 
the Commissioners that the moneys received 
by Sansom were really loans from the com- 
pany and not mere pretences to hide the 
fact that the assessee was himself receiving 
the profits of the company. I take if that 
from the obseryations of the Lord Justices 
in thgt case one may properly infer that had 
the moneys received by Sansom not been 
found by the Commissioners to be loans, they 
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would have held that the assessee Sansom 
was assessable toincome-tax in respect of 
them. Otherwise wit what object did the 
Lord Justices go into the @uestion of the 
genuineness of thecompany formed by San- 
som? In that case also Serutton, L. J., dis- 
cusses the question which he says has been 


fought backwards and forwards in various. 


shapes ever ‘since he has known anything 
about income-tax law between the skilled 
Counsel for the Crown and skilled Counsel 
who protect the intérests of the tax-payer 
and the question he refers to is, Whether 
it can be said that the business which is 
being carried on by a company is really the 
business of an individual and consequently 
the profits made by that company are really 
his profits and he is assessable in respect 
of them” (page 507*). Similarly, in what are 
known as the American brewery cases— 
Anthorpev. Peter Schoenhofen Brewing Co. 
Ltd. (7), St. Louis Breweries Lid. v. 
eApthorpe (15) and United States Brewing Co. 
Lid. v.' Apthorpe (16) the Commissioners 
found asa faetin each case that the head 
and seat of the Government of ihe Ameri- 
can company were in England, and that 
the business carried on in America was the 
business of the English company. I think 
it is clear, therefore, that, apart from the 
effect to be given to a finding of the Oom- 
missioners, the Court is entitled to go into 
the question as to whether the so-called one- 
map company isreallya business carried 
on by the assessee himself for the purposes 
of avoiding payment of tax. In Gramo- 
honeand Typewriter Ltd, v. Stanley (9) 
e Court held that the mere fact that one 
company holds all the shares in another 
does not necessarily make the second com- 
pany the business of the first. And the 
same would be the cass where an indivi- 
dual held all the shares in a company. At 
page 104 of the report Buckley, L. J., lays 
down what,it is essential for the Attorney- 
General to prove to succeed in such a cage, 
In the Scotch case of Jacobs v. Inland 
Revenue Commissioners (6) the Lord Presi- 
dent pointed out the effect to be given to 
a finding of fact by the "Commissioneys that 
the sums withdrawn by the appellant were 
part of, his income. "ne. 
e In the present case the Commissioner has 
found shat thesums alleged to haye been 


advanced by’ ths company,as loans were 
(15) (1899) 4 T. Cs111: 63 J. P. 135; 47 W. R, 335; 79 
L.T.551;15 T. L R. 112, e . 
(16) (1898) 4 T. C. 17. 
*Page of (1921) 2 K. B.—(Ed.] 
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part of the assessee's income; but quite 
apart from the questiqn of what weight 
should be given to such a fiading, Iam of 
opinion, on an applieation of,the principles 
laid down in the cases I have cited, that 
Petit Limited was not agenuine company 
at allbut merely. the assessee himself dis- 
guised under the legal entity of & limited 
liability company. 

I have already referred to the control 
which the essesseein this case exercised under 
the Articles of. Association and 4s the holder 
of allthe issued ordinary sharesin this 
Company. The three preference shares 
were held by his ngminees and employees. 
Thisis nota case where an independent 
pergon was the akan of even one share when 
it might be contended on the opinion of 
Lord Justice Scrutton in Sansom’s case (2) 
that the business would: not necessarily be 
the business of the man who owns all the 
rest of the shares. -A perusal of the current 
account in the company’s books shows 
that the dividends and interest alleged to 
have been received by the company were 
credited in the limited share account 
of the company and the same day debit- 
ed to the assessee by way of loan. As 
Ihave pointed out none cf the dividends or 
interest ever reached the company. Only 
credit and debit entries were made. Nor 
.was any interest paid on the amount of the 
loan standing to the assessee’s debit in the 
books ofthe company but the interest was 
credited every year tothe company in the 
account. Here 1 may properly deal with the 
contention that because the Income Tax Au- 
thoritjes have hitherto treated the dividends 
and interest as partof the income of the 
-company, they are now estopped from 
eontending otherwise. In my opinion, they 
are not barred from claiming on an 
investigation of the true facts of the case 
that the profits ofthe company are really the 
income of the assessee liable to super-tax. 


Thereare other facts which suggest that 
the company in this case was formed by 
tho assesses purely and sfmply as a means 


' ot avoiding super-tax and that the company 


was nothing more than the assessee himself. 
It did no business but was created purely 
and simply asalegal entity to ostensibly 
receive the divid&nds and interest and hand 
them over to the assessee as pretended loans, 
In the balanee-sheet, as at December 31, 
1214, the amount set down for depreciation 
aud the balance orf profit and loss account 
make up the balance” standing to the debit 
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of the assessee in his current account on 
January 1, 1924. The expenses in: the 
company’s Profit?’ and Loss account 
Rs,-15,383-11-0 are debited to the assessee's 
ecufrent account with the company. . The 
whole of the dividends and interest on the 
shares and securities ostensibly supposed to 
belong tothe company have been from year 
to year received by the assessee and merely 
credit and debit ‘entries made in the 
company's books to, support the case of a 
series of lbans made every year “to the 
assessee. The assessee’s current account 
with the company shows the large amount 
of Rs, 7,14,103-8-11 due by him for these 
alleged loans and interest on them. Nothing 
has been repaid on this account and in this 
connection it may be observed that in 
Sansom’s case (2) the Courts found ‘that 
some of the earlier loans had been re-paid. 

The only cash with the company is Rs. 70 
made up ofthe amount paid for the three 
preference and four ordinary shares. 

The shares and securities stand in the 
assessee’s name. The agreement dated 
April 12, 1921, between the assessee and 
Petit Limited provided for the purchase of 
the shares by the allotment of 3,48,600 fully 
paid up shares. The indenture of trust 
recites that it has been agreed that the 
shares shall not be transferred until the 
company calls upon the vendor so to do and 
then proceeds to declare that the vendor 
shall stand possessed of shares in the 
company. Asa matter of fact the company 
has not called on the vendor to transfer the 
shares. [agree that one may look at this 
case from a consideration of the question 
whether there has-been any real trust or 
not, but [think the shares being in the 
assessee'S name and the dividends Having 
been received by him it lies on him to show 
in the first instance that, as à matter of fact, 
he really holds them, for à company and not 
on his own behalf. In other words, he must 
show he is trustee for the company. I think 
he hasnotonly failed to show this but the 
` evidence establishes that as a matter of fact 
he really held the shares on his dwn behalf 
and for his own benefit whilet professing to 
hold them as trustee for genuine and bona 
fide company. 

The company has declared no dividentis. 
The memorandum of association of the 
company contains thirty-eight objects; yet 
the company’s activities have been restricted 
to the supposed receipt of the dividends and 
interest; on the ghares and securities 
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supposed to belong toit; and for six year, 
the company has only received the dividend 
and interest by paper entries and passed i 
on to the assessee by way of a supposed 
loan. Sofar as the alleged loan itself is 
concerned, no resolufion of the company has 
been produced to show that it was sanctioned 
or the rate of interest which was to be 
charged. Ii was made wifpout security 
and no vouchers have been taken for the 
advances. 

Counsel for the assessee has referred to 
the case of Attorney-General v. Richmond 
(Duke) (12), but that case is distinguish- 
able from the present one. There the 
object was to bar the entailand the Duke 
did create an effective arrangement although 
incidentally ithad the effect of escaping 
death duty. Later, the fee simple was 
charged but the transaction was not a 
fictitious one in the opinion ofithe majority 
of the House. | : 

lam, therefore, of opinion thatin this 
case the assessee was receiving under the 
guise of loansor advances the profits which 
were made by the company which he 
controlled and in which he held all4he 
shares except three which were held by his 
subordinates. The company was created by 
him merely,so that he could make entrieg 
inthe company's books suggesting that it 
received the interest and dividends and 
paid thefn as loans whilst in reality the 
reeeipt of dividends and interest, if it could 
be called the business of the company was its 
eonly business and was in fact the business 
of the assessee himself. 


This really disposes of the argument 
férward by Counsel for the eae et 
these moneys received by his client were 
not, loans they were moneys wrongfully 
received by him which he is bound to 
refund to the company and on which, there- 
fore, he is not assessable to super-tax. I am 
not prepared, in any case, to accede to this 
argument where, if the company be regarded 
aå carrying cn its own business separate to 
that of the assessee, ifhas made no attempt 
and apparently does not éntend to recover 
such sums from tHe assessee, 


Nor ean the moneys received by. the 
assessee be regarded as dividends paid by the 
company on its shares; for the company 
paid no dividends and the monets ar not 
entered in its*books as such. 

¥ would answer the questions 

1. In theaffirmative, — 
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2. No. 

3. No. 

4. They were not genuine'loans but 
merely withdrawals of'income disguised as 
loans, . 

The :assessee to pay costs of reference 
taxed as on Original Side and by Texing 
Officer. 7 

Per Curigm,—The judgment of the 
Court will be: Answer Question No.lin 
the affirmative: Questions Nos. 2 and 3 in 
the negative: and Question No. 4 by holding 

'that the loans in question were not genuine 
loans but were merely withdrawals of income 

‘disguised as loans. The assessee is to pay 
the costs of this Reference to be taxed as on 
the Original Side, such costs to be taxed by 
Taxing Officer, 


A. N. A. Answered accordingly. 
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OUDH CHIEF COURT. 
First Orvin APPEAL No. 96 or 1926. 
"Mars April 20, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
Lala DARGAHI LALL—PzaiwTIPF — 


APPELLANT 
versus 
Musammat RAFIQ-UN-NISA AND'OTHERS— 
DEFENDANTS- RESFOKDENTS. " 


Mortgage—Redemption—Condition postponing re- 
demption for long term, whether enforceable. 
‘ Ordinarily, 
dition entitling the mortgagor to redeem during the 
term for which a mortgage is created, the right of 
‘yedemption can only arise on the expiration of the 
specified period. But, where it is shown on the 
merits that the effect of the condition postponing re- 
demption fore specified term of years is to make 
the mortgage practically irredeemable, a Court is 
justified in setting it aside. [p. 63, col. 2.] 

Balbhaddar Prasad v. Dhanpat Dayal (1), followed. 


Appeal against the decree of the Sub- 
ordinate Judge, Lucknow, in Regular Suit 
No. 171 of 1925, dated the 28th April, 1926. 
“ Messrs. Bisheshwar Nath, Ali Zaheer and 
Tara Shankar, for the Appeldant. 

Messrs. M. Wasim and Rauf Ahmad, for 
the Respondents. re $ 

JUDGMEN T.—This is a plaintiff's ap- 
peal against a decree of the Subordinate 
‘Judge of Lucknow, dated the 28th April, 
1926, digmissing his suit for redemption 
of à mortgage. The facts arg these. The 
village Katauli, which is a few miles dis- 
tant from the Lucknow City, criginally be- 
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. . . 
and inthe absence of a special con- 
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longed to certain Pathans of Kakori. On 
the 20th May, 1882, a half share in the 
village was sold in exetution of a decree 
against certain of these Pathan zemindars 
and purchased by Bhagwan Dih and Thakur 
Din, two Vaish money-lenders of the Luck- 
now (City, for Rs? 7,650. The plaintiff, 
Dargahi Lal,is the successor-in-interest of 
Bhagwan Din and Thakur Din. The cer- 
tificate of sale is Ex. A-6. In this sale. 


‘certificate the gross rental of the half share 


is stated to be Rs. 807. The revenue and 
the village expenses are stated to be 
Rs. 521-2-0 and the profits of the half 
Share are stated to be Rs, 285-14.0. The. 
total gross rental would thus be Rs. 1,614. 
We find from the village paper (Ex. A-9) : 
an assessment statement prepared at the. 
time of the Settlement that formerly the 
gross rental wasonly Rs. 1,505. It continu- 
ed to rise until in the year ending 20th 
September, 1888, it had risen to Rs, 2,875.- 
On the 2ith June, 1899, the owners of the 
remaining l-annas share in the village Ka- 
tauli executed Ex. I in favour of S&iyed. 
Mohammad Irshad Ali a retired Tahsildar 
who was also a resident of Kakori. This 
is the deed which the plaintiff-appellant 
wishes to redeem. He has purchased a 5- 
annas 4-pies share in the rights of the 
transferors. Saiyed Mohammad Irshad Ali 
gave in consideration of this deed Rs.20,000. 
in cash and obtained in return a mortgage 
of somewhat unusual kind. The mortgage 
commenced by stating that the mortgagors 
were to have no rights of transfer left 
during the subsistence of the mortgage. 
This condition: was clearly unenforceable, . 
The mortgagee wa3 given very considerable 
rights over the trees and the groves. He 
was also given a right to recover all costs- 
of improvements at the time of redemption 
and rights even to recover costs of con- 
struction of irrigation channels at the time 
of redemption and it was clearly stated 
that, if during the period that he was in 
possessior, the Government revenue was 
enhanced the amount of, enhancement. 
should be added to the amount payable 
for redemption when the mortgage became 
redeemable. The main condition, however, 
to which the plaintiff-appellant takes ex- 
ception in this mortgage is that which ` 
laid down that it’should not be redeem-: 
able for 75 years. The learned trial Judge. 
has dismissed the suit on the ground that. 
it is not open to any one to redeem until 
the 75 years have expired, The plaintiff 
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appellant before us takes no exception to 
the terms of the deed except the terms 
which prohibit redemption for 75 years. 
He states that he is ready to pay such sums 
as are chargeable under the terms of the 
deed provided he is permitted to redeem 
at once. It is upon this basis that the 
appeal has been argued. 

We have to consider in the first place 
the benefits which the mortgagee stood to 
obtain at the time when the deed was 
executed. As we have already stated the 
gross rental of the whole village was 
Rs. 2,875 in the year ending 20th Septem- 
ber, 1888, That was the last figure which 
Saiyed Mohammad Irshad Ali would have 
been able to obtain “ab the time of the 
execution of the deed Ex. I. Taking the 
landrevenue and the village expenses st. the 
rate givenin Ex. A-6 the total land revenue 
. and village expenses would have amounted 
to Rs. 1,042-4-0. This would have left a 
profit on the,half share of Rs. 832-12-0. He 
had paid Rs. 20,000 to the mortgagors and 
. had thus advanced about 24 years’ purchase 
of the profits an amount which would have 
represented a very fair price for the pur- 
. chase of the whole share. If is to be 
noted that the plaintiff-appellant's prede- 
,cessors-in-interest had bought outright a 8- 
' annas share in the village for a little over 

26 years’ purchase. Had Saiyed Moham- 
.mad Irshad Ali purchased the share out- 

right the plaintiff-appellant's predecessors- 
' in-interest would have been ina position 
. to exercise a right of pre-emption. The 
| mortgagors under the terms of this deed 
would have obtained for investing the 
' Rs. 20,000 at 4 per cent. very nearly 
the same amount as they were obtaining 
in profits from - the 8-annas share. The 
question as to how far the condition in 
& deed of mortgage directing that redemp- 
tion shall not take place until after the 
expiration of a specified term of years can 
be enforced was ‘discussed at length by 
a learned Judge of this Court when he 
was Additional Judicial Commidsioner in 
the late Judigial Oommissioner’s Court is 
Balbhaddar Prasad v. Dhanpat Dayal (1). 
We are in substantial agreement with the 
views taken in that decision. Upon the 
point before us the view taken was that 
where the restriction had the effect ‘of 
making the mortgage practically irredeem- 
able by imposing upon the mortgagor such 
(1) 80 Ind, Cas, 213; 10 O. L, J. 447; 90, & A.L, R. 
707; 27. 0, C, 4; A. I. R. 1924 Oudh 193, 


DARGAHI LALL v. BAFIQ-UN-NISA. 


63 


‘a burden at the date when redemption be- 
came open to him as was impossible in 
practice for him to bear, it was open to 
the Court to permit redemption before 
the period cajne to an end. While the 
ordinary rule is as laid down by their 
Lordships of the Judicial Committee in 
Bakhiawar Begam v. Husaini Khanam (2): 
"Ordinarily, and in the absence of a spe- 
cial condition entitling the,mortgagor to 
redeem during the term for which a mort- 
gage is created, the rizht of redemption 
can only arise on the expiration of the 
specified period,” but where it is shown 
on the merits that the effect of the 
condition postponing redemption for a 
specified term of years is to make the 
mortgage* practically  irredeemable, a 
Court is justified in setting :it aside. 
On the merits, however, is the effect of 
this condition to make the mortgage prac- 
tically irredeemable? We are of opinion 
that that is not the effect. Undoubtedly the 
condition by which the mortgagors are 
precluded from transferring their remaih- 
ing ihterests to a third person is unenforce- 
able, and must be treated as null and void, 
But the conditions in respect to the trees, 
and in respect to the re-imbursement of the 
mortgagee for: permanent and other works 
are not unreasonable and the plaintiff-appel- 
lant asa purchaser from the mortgagors 
cannot contest them. Further we are not 
of opinion that the increase in the amount 
payable on redemption at the end of 75 years 
in respect of increase of Governmen¢ re- 
evenue and cesses, etc. is unreasonable, 
Saiyed Mohammad Irshad Ali had paid a 
good price and was entitled to a gogd 
return. It isin evidence that he and after 
him his successors have at their own expense 
greatly improved the income of the village, 
andit was stipulated that at the time of 
redemption the amount should be increga- 
ed on aecount of such diminution of the 
profits as was attributable to an increase 
of the land revenue and cesses, It is im- 
possible to forecast in the future over a 
term of years 4jow far an increase in income 
will be attributable *to natural causes over 
which the mortgagee has no control or 
to his own zeal, intelligence, and expendi- 
ture of capital, But at the time of the 
revision of a Settlement the inorease of 


e 
(2) 32 Ind. Oas. 355; 18 O. W, N. 586; 36M. I» J 
474; 12 A. L. J. 45 36 A. 195; 19 C. L. J. 477; (1914) 
MW- N. 411; 15 M. L T. 389; 16 Bom, L. R, 344; 4| 
L, W. 813; 41 1, A. 84 (P. O). ; 
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revenue is taken upon the increase of in- 
come in the gross, The condition in ques- 
tion is not unreasonable in our opinion 
and the effect will net be at the end of 
75 years to raise the amoupt payable for 
‘redemption to an unconsiderable figure. 
In these circumstance’ we consider that the 
learned trial Judge arrived at a correct 
conclusion when be found that the con- 
dition which prevented redeneption until 
-the period of 75 years has passed was en- 
forceable. It has not been necessary ; for 
us to take into account the argument that 
the plaintiff-appellant asa transferee from 
the original mortgagors was not in a posi- 
tion ‘to invoke the help of equity. We 
should have arrived at the same conclusion 
if the original mortgagors had‘applied for 
redemption. We accordingly dismiss this 


. ‘appeal with costs. 
e ANA Appeal dismissed, 
BOMBAY HIGH COURT. 


‘Seconp O1vit ArrEAL No. 855 or 1925. 

EE January i4, 1927. 

«;* Présent:—Sir Amberson Marten KT, 

'" Chief Justice, and Mr. Justice Baker. 

VAMAN PANDU PATEL- DEFENDANT 

: —APPELLANT * 

ix . versus 

'" TIKARAM DAGDU-—PLAINTIFF— 

` RESPONDENT. 

Transfer of Property Act (IV of 1882), s: 41, *whe- 
ther &pplies to involuntary transfers. 

Section 41 of the Transfer of Property Act only 
applies to a voluntary transfer and does not apply to 
“a transfer made in invitum by an order of the Cotfrt 
under which the judgment-debtor himself does not 
join in the transfer. [p. 64, col. 2j 
“Second appeal from the 
First Class Subordinate Judge, A.P., at 


Dhulia, in Appeal No. 358 of 1923, confirming : 


the decree passed by the Subordinate Judge 
at Shirpur, in Civil Suit No. 735 of 1922. 

Mr. H. B. Gumasie, for the Appellant. 

Mr. P. V Kane, for the Respondent, 

JUDGMENT. " 

Marten, C. J.—On the*findings of the 
lower Appellate, Court we have to determine 
‘this appeal on the basis thatthe plaintiff 
was the true owner of the próperty, 
and that Taniram was merely a trustee 
for him. 

Jt is contended that under s. 4lofthe 


Tfansfér of Property Act the plzintiffis: 


revented from, avoiding the auction sale 
"held in pursuance of a decree of 1918 against 
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"l'aniram, which sale was corfirmed on Apr 


22, 1920, and a sale certificate granted to th 

defendant on January 29, 1921. Meanwhil® 
on April 30, 1920, the plaintiff with the 
consent of Taniram bad effegted an altera- 


. tion in the Record of Rights by getting the 


plaintiff's 
Taniram. 

But as pointed outin Mulla's Civil Pro- 
eedure Code, 8th Edition., at page 720, under 
0. XXI, r. 94: "What passes to a pur- 
chaser,ata Court sale is the ‘right, title and 
interest’ of the judgment-debtor’ whatever 
that interest may be,” Further, the transfer 
is not made by the judgment-debtor himself, 
but by the operation of the Court’s order. 
That being so, it stems to us thats. 4lof 
the Transfer of Property Act only applies to 
a voluntary transfer, and does not apply to 
a transfer made in invitum by an order of 
the Court under which the judgment-debtor 
himself does not join in the actual transfer. 
The words of the section are: "Where 
a person is the ostensible owner of such 
property, and transfer the same fer con- 
sideration.” Those words prima facie at 
any rate contemplate that itis the ostensible 
owner whois the transferor and not some- 
body else * * * * *, 

It follows, therefore, that,in my opinion, 

the appeal ought to be dismissed with 
costs. : 
Baker, J.—I agree and wish to add a 
few words, It must be taken that Taniram, 
the judgment-debtor, had no interest in the 
property whatever. This being so, the 
defendant, the present appellant, who 
purchased his interest at the auction-sale, 
acquired no interest in the property, unless 
he could take advantage of s, 4l ofthe 
Transfer of property Act, or the principle 
of estoppel. In regard to s. 41 I am of 
opinion that it does not apply to an in- 
voluntary transfer of the present nature, 
and as regards the principle of estoppel, the 
case of the defendant in the Courts. below 
was not based on that principle. The evi- 
dence in the case is not sufficient to warrant 
a finding on that point, amd that question ' 
would involve a consideration not only of 
law but also of facts which have not been 
put forward at all. I think that at this 
stage it is not desirable that the whole case 
should be completely changed and fresh 
evidence gone into. < 

I, therefore, agree that the appeal should 
be dismissed with costs. 

A N A . 


name inserted in place of 


Appeal dismissed, . 
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ALLAHABAD HIGH COURT. 
Szoonp Civin APPEAL No, 1446 or 1924. 

April 19, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
ADIT NARAIN SINGH—Derenpant— 
APPELLANT 
i versus 
Babu MAHABIR PRASAD SINGH AND 
ANOTHER—PLAINTIFFS AND JAGDAMBA 
SINGH AND ANOTHER—DREEFENDANTS— 
RESPONDENTS. 

Agra Tenancy Act (II of 1901) s. j—Pargana ef 
Kaswar Raja Act (U. P. Act VI of 1915), ss. 4 (4), 6 
—Tenant recorded as fixed rate tenant in 1911, whe- 
ther ‘fixed rate tenant —Preswmption as to tenancy. 

Section 9 of the Agra. Tenancy Act enacts a rule of 
evidence, and does ngt embody a provision to which 
a fixed rate tenant can be said to be "subject" within 
the meaning of s.6 ofthe United Provinces Act VI 
of 1915. . 

Section 9 of the Agra Tenancy Act cannot be invoked 
to his aid by one who has been recorded as a fixed rate 
tenant only in the Record of Rights prepared in 1911 
inasmuch as that section has reference to entries in 
Record of Rights prepared before the Agra Tenancy 
Act, But a person who has been so recorded is & 
‘fixed rate tenant’ within the definition of the ex- 
gression in s. 4 (4) of the Pargana. of Kaswar Raja 
Act VI of 1915. : 


Second appeal from a decree of the Dis- 
nt Judge, Benares, dated,the 21st of July, 

Messrs. Haribans Sahai and Hazari Lal 
Kapoor, for the Appellant. 

Messrs. Benod Behari Lal and U. 5, 
Bajpai, for the Respondents. 3 


JUDGMENT.—This appeal and Second 
Appeals Nos. 1447 and 1448 of 1924 arise out* 
of three suits for ejectment filed in the 
Revenue Court by the plaintiffs-respondefits 
on 8. 58 of the Agra Tenancy Act (II of 

901). 

Babu Mahabir Prasad Singh, plaintiff 
No. 1, claimed to bé the fixed rate tenant of 
the plots in dispute, and Chaudhari Sat 
Narain Singh, plaintiff No. 2, was a trans- 
feree of a portion of the holdings in dispute 
in each of the three suits. : 

Jagdamba Singh and his minor son 
Jokhu Singh were arrayed as defendants 
Nos. 1 and 2 respectively in each of thé 
three suits, on the allegation.that they were 
the sub-tenants of the plaintiffs, Jagdamba 
Prasad Singh admitted the plaintiffs’ claim, 
but contended that his son Jokhu Singh 
was never in cultivatory possession of the 
holdings in dispute in each of the three 
suits, and was unnecessarily made a party 
to those suits. 

The plaintiffs also impleaded as defendant, 
No. 9 Har E x Singh, Badri Narain 
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suits respectively on the allegation that 
they were cultivating as tenants (dar-shilemi) 
of the sub-tenamts. 

The conéest in all the three suits was 
between the plaintiffs and defendant No. 3 
of each suit. Their defence was that the 
plaintiffs were not the fixed rate tenants of 
the holdings in dispute, jhat they were in 
possession not as sub-tenants but as pro- 
prietors and that the holdings in dispute 
were their khudkasht. 

Both the Courts below have overruled 
the. pleas urged in defence by defendant 
No. 30f each suit, and have decreed the 
plaintiffs’ suits. . 

The holdings in dispute are situated in 
Pargana Kaswar Raja to which the provi- 
sions of the Agra Tenancy Act (II of 
1901) were, with ‘certain modifications, 
applied by the United Provinces Act, VI 
of 1915. The lower Appellate Court held 
that plaintiff No.1, being recorded as a fixed 
rate tenant of the holdings ia dispute in the 
Record of Rights prepared jn 1911, should, 
in view of the provisions of s. 4 (4) of Act 
VI of 1915 and of s. 9 of the Tenancy 
Act, be presumed to be a fixederate- tenant 
of those holdings, and further held that it 
was not proved that defendant No. 3 ever 
paid rent to defendants Nos. 1 and 2 or to 
plaintiff No. 1, and that the relationship of 
land-holder and tenant did not exist between 
defendant No. 3and defendants Nos. 1 ang 2 
or plaintiff No.1. It also held that defend- 
ant No. 3 of each suit was in possession of 
the respective holdings for a period vary- 
ing between 4 and 7 years, and as defend- 
ant No. 3 of each suit was only one out of 
several co-sharers, the dispossessfon of 
plaintiff No. 1 by him could not be treated 
as ejectment by the “land-holder” within the 
meaning of s. 79 of the Agra Tenancy Act. 

In appeal before me it is argued that 
the lower Appellate Court has erred in ap- 
plying the provisions of 8. 9 of the Agra 
Tenancy Act to the cases giving rise to the 
present appeals, and that the only remedy 
of the plaintiffs was to have sued under s. 79 
of the same Act “and they not having done 
so far a period of six Months from the date 


-“of their dispossession, the suits were time- 


barred. 

It is provided by s. 6 of the. United Pro- 
vinces Act VI of 1915 that ‘every fixed 
fate tenant shall, so far as is consistent with 
the provisions of thig Act, be subject to all 
the provisions of the Agra Tenancy Act, 
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1901, applicable to a fixed rate tenant as 
defined in that Act". Section 9 of the Agra 
Tenancy Act enacts a rule of evidence, and 
does not embody a provision to which a 
fixed rate tenant can be said to be "subject" 
within the meaning of s. 6 of the United 
Provinces Act VI of 1915.” Moreover, that 
section has reference to entries in the Record 
of Rights prepared before the commence- 
ment of the Agra Tenancy Act, and*not to 
the Record of Rights prepared after the com- 
mencement of that Act. Inthe present case 
plaintiff No. 1 was recorded asa fixed rate 
tenant in the Record of Rights prepared in 
1911 and, therefore, s. 9 of the Tenancy Act 
could not be invoked to their aid by the 
plaintiffs. But having regard to the defini- 
tion of a fixed rate tenant to be found in 
B. 4 (4) of the United Provinces Act VI 
of 1915, the lower Appellate Court was per- 
fectly right in holding that plaintiff No. 1 
was a fixed rate tenant of the holdings in 
dispute jn each suit. He was recorded as 
a fixed rate tenant in the Record of Rights 
and, therefore, the Courts below have right- 
ly held that he was such a tenant. 
- The lower Appellate Court has found 
as a fact that defendant No. 3 of each suit 
‘was in possession of the holdings in dispute 
in those suits in his individual and not “in 
a representative capacity". This, finding 
must be accepted in second appeal. On 
this finding J must,in view of the decision 
in, Cheda v, Achhu Singh (1) which is bind- 
ing on me sitting asa Single Judge, hold 
that s. 79,0f the Agra Tenancy Act does not 
apply and the claim-of the plaintiffs has 
been rightly decreed. 

In the view that I take itis unnecessary 
to consider the decision of Mr. Justice Stuart 
in the case of Wazir Khan v. Bhiggan (2). 
But,ifit were necessary for the decision of 
this case to consider the point involved in 
that decision, I would have been reluctant 
to follow the same and would have adopted 
the view taken by the Board of Revenue in 
Selected Decisions No. 6 of 1925. 

In my judgment, the decrees of the Courts 
below are perfectly correct, and ,& dismiss 
the appeal with costs. : 

A. N. A, * Appegl dismissed. . 
. (1) 84 Ind. Cas. 117; 22 A. L.J. $70; A. I. R. 1922 


All. 572; 46 A. 650; L. R. 5 A. 265 Rev. 
(2) Un. Dee. of the Board of Revenue, Vol. 4, 
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-ALLAHABAD HIGH COURT. 

. First Civin APPEAL No. 193 oF 1924. 

March 23, 1927. 
Present:—Mr. Justice Sulaiman and 
: Mr. Justice Lindsay. * . 
HARKESHSINGH-—PLAINTIFF—À PPELLANT 
versus g 
^ Musammat HARDEVI AND OTHERS 
— DEFENDAN TS— RESPONDENTS, ; 

Hindu Law—Joint family—Manager—Power to 
make partition by Will—Co-owners—A dverse possession 
—-Ouster, necessity of—Property acquired by member 
—Presumption of jointness—Suit by sole surviving 
member of family for possession—Limitation—Limita- 
tron Act (IX of 1908), Sch. I, Art. 127. 

Even the head of a joint Hindu family has no 
right to makea partition by Will of joint property 
among the various members ef the family except 
with their consent. [p. 69, col. 2.] 

Briraj Singh v. Sheodan Singh (1), followed. 

- Article 127 of Sch. I of the Limitation Act pre- 
supposes the existence of a joint family and the 
exclusion of a co-parcener from his joint family 
property and, consequently, is not applicable to a suit 
by the sole surviving member ofa family to recover 
possession of the family properties from the posses- 
sion of persons claiming under a deceased member 
of the family. [p. 70, cols. 1 & 2.] 

"The exclusive possession of one co-sharer evet 
though coupled with the non-payment of profits, 
cannot amount to clear adverse possession unless 
there has been ouster of the other co-sharers to their 
knowledge and openly. fp. 70, col. 2.] ` 
- The ordinary presumption with regard to property 
acquired by a managing co-parcener is that it is 
joint property acquired for the benefit of the family. 
[p. 71, col. 2. HE 

First appeal from a decree of the Sub- 
ordinate Judge, Saharanpur, dated the 22nd 

of January, 1924. : 

Messrs, Nehal Chand and Panna Lal, for 
the Appellant. - 

Dr. K. N. Katju, Dr. M. L. Agarwala, 
Messrs. P. L. Banerji and Akhtar Husain 
Khan, for the Respondents.. Cu n 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for recovery of 
possession of property. The plaintiff's case 
was that he end his uncle, Shib Sahai, 
were members of a joint Hindu family 
even after the death of the plaintiff's grand- 
father, Kunwar Singh,and that the entire 
‘property in dispute in the case was either 
ancestral property which devolved upon 
them from Kunwar Singh or was suchas 
had been acquired in the name of Shib 
Sahai out of the income of suit property. 
The plaintiff alleged that up to 1919 when 
Shib Sahai died, the family was joint and 
he is entitled to the estate by the right of 
survivorship, In the alternative the plaint- 

aiff claimed that even if he was not 
entitled to any share byright of survivors 


a 
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ship, he had ahalf share in the entire 
estate which wag joint and undivided. 
The ‘plaintiff's name is recorded over half 
shares in some properties over which he 
isadmittedly in possession. That property 
is accordingly not included in his claim, 
The plaintiff, in order to explain the delay 
in the institution of the suit, alleged that 
he had been insaneoff and on from the 
year 1916, and that certain Revenue Court 
proceedings had been taken by, taking 
advantage of his insanity. The claim was 
contested by the two widows of the sons of 
Shib Sahai, as well as by a daughter's son 
Joti Prasad. They denied that the family 
was joint up to 1919 and pleaded that it 
was infact separate and the plaintiff had 
no right of survivorship. They also plead- 
ed that under a Will executed by Kunwar 
Singh, dated 26th of September, 1878, 
certain properties had been bequeathed 
exclusively to Shib Sahai in which the 
plaintiff had no share. They also pleaded 
‘hat there was a family arrangement effect- 
‘ing a partition of the family property which 
‘was accepted by the plaintiff, who is not 
entitled to challenge it after so*many years. 
It was also pleaded that the properties 
acquired in the name of Shib Sahai were the 
self-acyuired properties belonging exclu- 
sively to him in which the plaintiff had no 
interest. 

The learned Subordinate Judge has held 
that the family was not joint and the 
plaintiff is not entitled to aright of survivor- 
ship. He has, however, held that the entire 
property mentioned in the Will of Kunwar 
Singh, is ancestral but thatall other pro- 
perties werenot ancestral. He has held 
that the plaintiff accepted the arrange- 
‘ment made by the Will of 1878 and was 
not entitled to challenge it after so many 
years. He has further held that.the effect 
of the various litigations was that the 
family became divided in about 1903. 
Lastly, . he held that the plaintiff has been 
out of possession for more than 12 years 
over the propetties and that as Sahai's 
possession has been adverse. As regards 
the technical plea that the claim was 
barred by s. 233-K, U. P. Land Revenue Act 
in respect of certain properties which have 
been partitioned by the Revenue Court, he 
held that that section has no application. 

The plaintiff has appealed and challenged 
the findings of the Court below. The 
learned Advocate, om behalf of the re- 
ppondents, has not challenged the findings 
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of the Court below that “the property 
mentioned in the Will of Kunwar Singh is 
surely ancestral preperty." That finding 
was vague butyit is not challenged. The 
fact is that although the Will mentioned 
that some property Was the self-acquired 
property of Kunwar Singh, there is ne evi- 
dence to show that Kunwar Singh had 
any indep&ndent source ofjncome other 
than the income from his ancestral pro- 
perties with which hecouldhave acquired 
properties as his own. 

The first question which we have to 
consider is whether the plaintiff has proved 
that he wasa member of a joint Hindu 
family with Shib Sahai up to the year 1918. 
Kunwar Singh died in 1878, soon after the 
execution of the Will Under the Will no 
doubt he had directed that Shib Sahai and 
Harkesh should hold certain specific shares 
in the properties specified. The argument 
urged inthe Court below, and before, us, 
‘is thatthe effect of the Will was to bring 
about a partition as soon as Kynwar Singh 
died. On his death, however, Harkesh 
was a minor of about 2years of age and 
the only other member ofthe family was 
Shib Sahai. Kunwar Singh did not in 
fact intend that there should be any parti- 
tion of the,property. After stating that 
thename ofShib Sahai should be entered 
against.certain properties exclusively and 
the names of ShibSahai and Harkesh in 
eqtal shares against the others, he went on 
to provide that Shib Sahaishould mamage 
the propertyand receive Rs, 250 as remunera- 
tion “on account of rendering services”, 
and that the property should not be divid- 
ed without the consent of Sbib Sahai. 
The plaintiff could not give his consent 
while a minor. Itis, therefore, impossible to 
hold that a disruption of the joint family 
took place as soon as Kunwar Singh died. 
During the minority of the plaintiff, Shib 
Sahai was the only adult member of the 
family and was looking after the manage- 
ment, The plaintiff's mother died some time 
before 1900, and a few years after that the 
plaintiff began to desert his right to a 
separate possessiom of certain properties. 
The “learned Subordinate Judge hasin a 
loose way remarked that a large number 
of litigations between Shib Sahaiand the 
plaintiff ensued, and all the villages 
were perfectly partitioned and méhals*of 
Shjb Sahai ahd Harkesh ‘were separately 
formed.. He. has also remarked that 
Harkesh's suit for profits was decreed 
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against Shib Sahai and that suits and 
appeals were filed by Harkeshin the District 
Court and the High Gourt. It appears to 
us that the learned Subordinate Judge 
has adopted the argyment advanced on 
behalf ofthe defendants without taking 
care to verify that it was accurate. As a 
matter of faa, the documentary evidence, 
on the record only shows thaf there were 
partitions in the Revenue Court in respect 


of the villages Chak Harnati, mahal Shib - 


Sahai and Jamalpur. There.is nothing on 
the record to show that there were -appeals 
filed in all these. partition suits. It was, 
however, partly admitted by the plaintiff 
in para. 7 of the plaint that on the basis 
of the entries in the revenue papers, 
separate mahals were formed in the name 
ofthe plaintiff and Shib Sahai by parti- 
tion proceedings. There were also the 
statements of the defendant's witnesses, 
Habib Ahmad and Joti Prasad that there 
were partition proceedings in respect of 
joint villages. The learned Counsel for 
the parties have, however, represented 
before us that out of the properties men- 
tiohed *in the Will against which the 
names of Harkesh and Shib Sahai had 
been entered jointly, there has been no 
partition with réspect to villages Khurd 
and Subhalki Khurd, but that there have 
been partitions as regards the rest. The 
learned Counsel for the plaintiff does not 
admit that there has been a partition wfth 
regafd to mahal Khanalampura. 

The fact, however, remainsthat in respect” 
of the bulk of the villages, there has beer 
&«complete partition through the Revenue 
Court and separate mahals of Shib Sahai 
and Harkesh have been constituted. These 
partitions were not partitions of specific 
items of property brought about by agree- 
ment between the co-parceners and - with 
their consent and .for the sole purpose of 
convenience. They were enforced by 
Harkesh against the Wil of Shib Sahai 
and were the result of protracted litigaticn, 
These circumstances, undowtbtedly, show 
that Shib Sahai and Harkesh would no 
longer remain joint after Harkesh's share 
had been ascertained ‘and separated." We 
may, for instance, refer to the partition 
proceedings relating to Chak Harnati 
. Which was the ancestral village of the 
paties.” On the 21st of July, 1903, the 
Assistant Collector ordered ‘partition pro- 
ceedings overruling many of the objec- 
tions raised -by Shib Sahai among which 
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was an objection that according to the 
provisions of the Will tke plaintiff bad no 
right to claim partition. This was followed 
by another order, dated 24th of August, 
1503, under which a perfect partition of the 
village into three mahals was directed. 
Both the parties appealed tothe District 
Judge and their appeals were disposed of by 
one judgment. The contention of Shib 
Sahai was that the plaintiff, in view of the 
provision of the Will prohibiting partition, 
had noright to claim partition. He further 
claimed that certain properties. were 
exclusive properties of hisown in which 
Harkesh had no share. On behalf of Har- 
kesh it was urged that the provision in the 
Will was repugnant to the principleof Hindu 
Law and it was invalid, and ít was further 
urged that the property was joint property 
and no partofit belonged to Shib Sahai 
exclusively. The three points raised before 
ihe Distriet Judge were (1) whether the 
restrictions imposed by the Willof Kunwar 
Singh are a bar to partition, (2) whether any 
property was the exclusive property of 
Shib Sahai, and (3) whether the order of the 
Assistant Collector regarding the stable, 
cow-shed and enclosure is maintainable. 
The learned Judge found that the first 
provision of the Will was not binding on 
Harkesh. As regards the question of joint- 
ness, he held that until quite recently the 
family had admittedly been a joint Hindu 
family. He then remarked that he took it 
that the family was still joint. He then 
held that the burden lay on Shib Sahai to 
prove that any part of the property was his 
exclusive property, which burden he had - 
failed to discharge. Itis not necessary to 
refer to his finding on the third point. The 
learned Counsel for the plaintiff argues that’ 
there is a finding that the family was joint 
up to thedime when the Judge delivered his 
judgment and that finding is binding. We 
cannot accept this contention. Allthatthe 
learned Judge meant to hold was that the 
family.was ajoint family up to perhaps the 
institution of ihe suit for paftition. He was 
not considering at that time the final 
partition brought about by his own decree. 
In our opinion the effect of the partition 
proceedings was certainly to bring about a 
disruption ofthe. joint status. Itis true 
that in one subsequent year a suit for 
profits brought by Harkesh was dismissed 
by the first Court. Thelearned Subordinate 
Judge has wrongly assumed that it was 
actually decreed. ltis'also true that in the ... 
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Written statement filed by Shib Sahai he 
had relied onthe finding of the District 
Judge and stated that on that finding the 
family was still joint. This happened in 
the year 1904. Weare, however, of opinion 
that by itself it is not sufficient to show that 
the family continued joint. In any case, 
even subsequent to 1904 there were fresh 
partition proceedings in the Revenue Court 
under which Harkesh's share in the villages 
was separated and constituted into separate 
mahals. lt*is also quite clear that there 
were estranged relations between Harkesh 
and Shib Sahai and in spite of the fact that 
Shib Sahai did not wanta partition of the 
family property, Hgrkesh succeeded in 
obtaining separate mahals in most of the 
villages. In view of all these circumstances, 
we have no doubt in our minds that the 
finding of the learned Subordinate Judge on 
the question of separation, must be accepted. 
It is true that he has not discussed the 
matter satisfactorily and has referred to the 
10 or 12 witnesses produced on behalf of the 
plaintiff in a cursory manner and criticised 
them. on the one general ground that the 
witnesses did not know the facts in con- 
nection with the family. It is also true 
that he has either misdescribed the plaintiff 
or wrongly stated that the defendants had 
shirked the responsibility of coming into 
the witness-box, when, as a matter of fact, 
one of the defendants, Joti Prasad, was 
examined. We have examined the oral 
evidence and we are satisfied that it cannot 
in any way outweigh the inference drawn 
from thedocumentary evidence. It is not 
said that Shib Sahai and Harkesh continued 
joint in residence. No doubt for somé time, 
as admitted by the Vakil for the defendants 
inthe Rubkar, dated 26th of September, 
1903, Harkesh went mad. Itis impossible 
to hold that, there was a re-union between 
Shib Sahai'&nd Harkesh. Having regard to 
all these circumstances, weare of opinion 
that the plaintiffs claim that he was joint 
when the latter died, cannot be maintained. 
His claim for agy share by right of survivor- 
ship, therefore, falls to the ground. 

As remarked above, it has not been 
disputed before us that the finding of the 
Subordinate Judge, unsatisfactory though it 
is, that the properties men tioned in the Will 
were ancestral properties, is open to 
challenge. We may, therefore, take it that 
all the properties mentioned in the Will were 
ancestral in the hands gf Kunwar Singh over 
which he had no absolute power of disposal 
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without the consent of hisco-parceners, Hë 
purported to makea bequest of the entire pro- 
perty and allotted a jew items to Shib Sahai 
exclusively and the other items to both of 
them jointly. “There was no partition in the 
lifetime of Kunwar Singh and the Will 
cannot be. treated asa partition in the 
present time. At best it was the wish of 
Kunwar Siggh which he des*ed should be 
given effect to after his Yeath. When 
Kunwar Singh died, the plaintiff was a 
minor. It is, therefore, impossible to 
imagine that the plaintiff could legally have 
given his consent to the arrangement 
intended by Kunwar Singh. As held by 
their Lordships of the Privy Council in the 
case of Brizaj Singh v. Sheodan Singh (1), 
even the head ofa joint Hindu family has no 
right tomake a partition by Will of joint 
property among the various members: of 
the family except with their consent. They 
have independent rights init with which 
he cannot interfere. Its validity can only 
depend ontheir acceptance of such an 
arrangement. The learned Subordinate 
Judge in a loose way has found that this 


‘arrangement was accepted and acquiesced 


in by the plaintiff for a period of 45 years. 
The learned Judge has overlooked the fact 
that up to about 1896, Harkesh was 2 
minor, and ‘that for some time after that 
there was no disagreement between him 
and Shib Sahai at any rate so long as his 
mgther remained alive. He has also not 
attached due significance to the fact that 
érom 1903 onwards Harkesh began to 
assert his rights and to repudiate at least 
one provision of the Will. The Will had 
strictly provided that the property shoutd 
not be divided :without the consent of 
Shib Sahai. Ignoring that provision 
Harkesh proceeded to apply for partitions 
in the Revenue Court. Shib Sahai set up 
this .Will and relied on this provision, His 
objection was overruled by the Revenue 
Oourt and the plaintiff was granted the 
partition. Under these circumstances, it 
cannot be said that the plaintiff accepted 
all the provisiéns contained in the Will. 
He certainly repudiated one partofit. As 
regards the rest,*' [here is no evidence 
on the record to show that he express- 
ly or in clear language accepted the 
dispensation ofthe property made by hjs- 


(1) 19 Ind. Oas. 826; 17 O. W N: 949; (1913) MW. 
N. às n AL 5. 698; 14 M. EU 18 O. L. J. 50; 
15 Bom. L. R. 652; 35 A. 337; 23 M. L. J. 188; 401. A. 
161 (P.O). ^" ^ 
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‘grandfather. The inference drawn by the 
‘Subordinate Judge is based entirely on the 
.circumstance that the present suit was not 
instituted till the year 1923. From the 
‘long delay which has taken place the 
learned Judge has inferred that the plaint- 
iff must have accepted the arrangement 
made by his grandfather. We are unable 
to draw that inference, Part ofthe delay 
isexplained by the circumstance that the 
plaintiff was off and on of insane mind 
and it is also explained partly by the fact 
that he proceeded to get partitions of 
villages one after another throügh the 
Revenue Court, Which was a much easier 
process than the institution of a suit in the 
Civil Court. We have shown thet Harkesh 
did not accept one partofthe Will. There 
isno evidence to show that he expressly 
accepted the other parts. His mere silence 
for along time orthe delay in bringing 
the, suit cannot, therefore, justify the 
inference thatthis Will was accepted by 
him. So faras the mutation of names is 
concerned, that was effected soon after the 
death of Kunwar Singh when the plaintiff 
wasa minor of tender years and had no 
voice in the matter. After the mutation 
took place the plaintiff could not get the 
-entries corrected through the Revenue 
Court unless and until he hdd establish- 
ed his right through the Revenue Court. 
We are, therefore, unable to accept the 
finding of the Subordinate Judge that this 
arraygement was accepted and acquiesced 
in by the plaintiff soas to amount to ane 
estoppel and prevent him from going be- 
hind it. Kunwar Singh, as pointed out 
above, had no dispensing power over EN 
joint property and the document asa Will 
is inoperative. We must, therefore, hold 
that itis not a bar to the present claim of 
* the plaintiff. 

The next point to consider is whether 
the claim is barred by limitation. The 
learned Advocate for the respondent has 
argued that the present suit is governed 
by Art. 127 of- the Limitation Act and 
that, therefore, the period began to run 
from the date when the plaintiff was exclud- 
ed from the joint family property. We are 
of opinion that that Article isnot applica- 
ble inasmuch as there is no joint family now 
ir existence. As held in the case of 
Bisheshdr Tewari v. Bisneshar Dayal (2) 
and the case of,Banoo Tewhry v. Dogna 


(2) 15 Ind, Cas. 394; 150. O. 111, " 
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Tewary (3) that Article pre-supposes the 
existence of a joint family and the exclu- 
sion of a co-parcener from his joint family 
property. The proper Article governing 
this suitis Art. 144 in which case the, 
defendants must prove adverse possession, 
for more than 19 years. The learned 
Subordinate Judge has found that the 
plaintiff has been out of possession over 
these properties for more than 12 years 
and that Shib Sahai had been in adverse. 
possession. As regards the properties which 
were the properties of the parties and which 
did not under the Will come exclusively to 
Shib Sahai, both Shib Sahai and Harkesh 
must be treated as co-parceners. Even 
after 1903 when a disruption in the joint 
status of the family took place the 
parties must be deemed to have continued 
to be co-owners entitled to equal shares 
in the undivided properties.  Itis well- 
established that the exclusive possession. 
of oneco-sharer even though coupled with 
the non-payment of profits cannot amount 
to aclear adverse possession unless there 
has been an ouster of the other co-parcen- 
ers to their.knowledge and openly [Corea v. 
Appuhamy (451. 

The learned Subordinate Judge was per- 
haps conscious of this difficulty and hence, 
he relied on the setting up of the Will by 
Shib Sshai in the litigations of 1903. As 
remarked above, one of the pleas raised by, 
Shib Sahai in the partition suit was that 
the claim for partition was not main- 
tainable in view of the provision of the Will 
that there should beno partition without Shib 
Sahai's consent. The learned Subordinate 
Judge has not appreciated that the parti- 
tion proceedings related to properties which 
were jointly entered in thenames of the two 
parties and not to the properties which were. 
exclusively assigned under the Will. The 
written statement of Shib Sahai, therefore, 
cannot be taken to be an express assertion 
of adverse possession as regards the first 
class of ftems, namely, those which were 
entered exclusively in his ngme and which 
were not*in dispute before the Revenue, 
Court. The mere fact that Shib Sahai 
relied upon one provision of the Will would 
not justify us in holding that he was openly 
asserting his adverse possession as regards 
items to which he'did not refer and which 
were noteven in dispute. We are, there- 
fore, of opinion that the conclusion of 


5j 24 C. 309 at p. 314; 42 Ind, Dec. (N. 8.) 873. 
: (4) (1912) A. C. 230; 81 L. J. P, O, 151; 105 L, F, 826 
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the learned Subordinate Judge, that Shib 
Sahai asserted his adverse possession as 
early as 1903 and that since that date his 
possession*has been adverse, cannot be 
&ccepted..It is true that the feelings be- 


tween the parties were highly estranged- 


aod protracted litigation was going on. 


It is also true that Shib Sahai apparently, - 


did not pay the plaintiff's share of the pro- 


perty. Itisalso apparent that the plaint- ` 


iff didnet put forward any express claim 


or demand in respect of it for a large 


number of years, but in the absence of a 
clear demand and aclear refusal, we cannot 


hold- that the possession of one co-sharer . 


became adverse as against the other. The 
learned Subordinate Judge has thought 
that this possession became adverse since 
the date of the denial. This denial he 
takes to mean as set up in the provision of 
the Will. That,inouropinion, however, did 
not amount to a clear denial of the plaint- 
Ws title. Although, therefore, there has 
betn a great delay in the institution of the 
guit, we are compelled to hold that there 
is no satisfactory evidence direct or cir- 
cumstantial, to prove that Shib Sahai had 
acquired title to the plaintiff's half share 
in the joint property by exercise of adverse 
possession for over 12 years. The plaintifi’s 
claim cannot, therefore, be barred by limita- 
tion. 

“The last point which requires con- 
sideration is which property is joint and 
which is the exclusive property of Shibe 


Sahai. As regards the properties covered , 


by the Will, we have already remarked 
that it is not disputed that that property 
was ancestral and it, therefore, follows that 
the -plaintiff had a half share in all these 
properties. 34 bighas, 4 biswasin Kapuri 
Govindpur were acquired in the lifetime 
of Kunwar Singh in the narhe of Shib 
Sahai, and for some reason or other were 
omitted from the Will. As regards this 
property we have no doubt im our minds 
that in the absence of any evidence 
to the contrary, it must Be presum- 
ed that this was joint property of the 
family. Atthe time when it was acquired 
Shib Sahai was not with his father Kun- 
war Singh: and it is, therefore, immaterial 
in which co-parcener'srfame the property was 
acquired. Itmust -be treated as joint family 
‘property. The plaintiff must, therefore, 
be deemed to have a half share in this item. 

After the death offKunwar Singh, a num- 
'berof properties . were acquired from the 
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The learned Subordinate Judge has record- 
ed a finding in one line that the plaintiff 
has failed € prove that other properties 
in dispute are ancestral. He had apparent- 
ly notin his mind the fact that one item 
had been acquired in the lifetime of Kun- 
war Singh. As regards thé others, he has 
not appreciated the fact *that under the 
Will, on which the defendants rely, Shib 
Sahaiwas allowed to manage the property 
on behalf of both and to charge remunera- 
tion for it. For a considerable part of 
this period the plaintiff remained a minor 
and was under the guardianship of Shib 
Sahai himself. The family on our finding 
continued to be joint till at least 1903, 
All these latter class of properties were 
acquired during this period. The ordinary 
presumption is that they were all joint 
properties and were acquired for the benefit 
of the family and belonged to both the 
members jointly. There is no evidence to 
show that they were acquirdd exclusively 
with separate funds. Asa matter of fact 
we have already remarked that all the 
properties left by Kunwar Singh were pro- 
perties that yielded the sole income of 
Shib Sahai. All these properties,stherefore, 
have been'aequired by Shib Sahai out of 
the income of the ancestral properties. We 
may also point out that there was aspecific, 
provision inthe Will of Kunwar Singh that 
after defraying all the expenses mentioned 
therein, the surplus should be spent on 
the construction of houses, wells, etc., and 
the purchase of properties through Shib 
Sahai. We are, therefore, justified* in 
‘presuming, in the absence of any satis- 
factory evidence to the contrary, that all 
properties so acquired, were purchased for 
the joint family out of the joint family 
funds. The plaintiff can, therefore, have 
his half sharein these properties also. 
The result, therefore, is that the plaint- 
ifs claim for the entire property by right 
of suvivorship cannot be sustained, but his 
claim fora ‘half share in the entire pro- 
perty in suit must bedeereed. We accord- 
ingly allow this*gppeal and setting aside 
the decree of the Court below, decree the 
plaintiff's claim for a half share in the 
properties mentioned in Schedulés A and B 
attached to this judgment which have been 
approved ofand accept:d by the Counsel of 
*he parties. We directthat the parties shotild 
bear their wn costs in both Courts. 
AN A Appeal allowed in part, 
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OUDH CHIEF COURT. 
Szconp Crvin APPEAL No. 369 or 1926. 
April 20, 1987, 
Present:—Sir Louis Stuart, HT., Chief 

Judge, and Mr. Justice Raza. 
Mirza ABID HUSSAIN-—PLAINTIFE— 
APPELLANT 


e versus 
MUNNO SIBI—Derenpant `’ 
RESPONDENT. 

Muhammadan Law—Gift—Delivery of possession— 
Donor not in possession—Donee authorised to get 
possession—Validity of gift—Gift of auction-pur- 
chaser's right before confirmation of sale, effect of— 
Lis pendens—Involuntary sale, whether within the 
rule—Transfer of Property Act (IV of 1882), s. 52. 

A gift made by a person having undisputed title 
ig not invalid under Muhammadan Law even though 
the donor was not actually in possession of the pro- 
perty ifthe donee is authorised to take possession and 


does take possession’ of the property subsequently. |p. 
78, col. 2.] 


Mohammad Bakhsh v, Hosseini Bibi (1), followed. 

Anything over which dominion or the right of 
property may be exercised, or anything which can be 
reduced into possession or which exists either as a 
specific entity orasan enforceable right, or anything, 
in fact, which cémes within the meaning of the 
word ‘mal’, may form the subject of gift. [ibid] 

The protection under the rule of lis pendens lasts 


until the execution has been carried out. [p. 74, col. 


The doctrine of lis pendens applies to involuntary 
as well as to voluntary transfers. [ibid.] 

Appeal from a decree of the Subordinate 
Judge, Mohanlalgunj, Lucknow, in Civil 

ppeal No. 29/65/239 of 1926, dated the 

th August, 1926, confirming that of the 
First Munsif, Lucknow, dated the 20th Oc- 
tober, 1925. 

Mr. Ghulam Hasan for Mr. M. Wasim, 
forthe Appellant. 

Messrs. Anant Prasad Nigam and R, N. 
Shukla, for the Respondent. 


JUDGMENT.— This is an appeal from 
a decree of the Subordinate Judge, Mohan- 
lalganj, at Lucknow, dated the 7th August, 
1926, affirming a decree of Munsif, Lucknow, 
dated the 20th October, 1925, 

The appeal arises out of a suit brought 
- by the plaintiff for a declaration that he ig 
owner of a 7 pies 17 kirants 74 d&cimal share 
in Chak Imambagp estate, comprisin g four 
villages in the District ofeLucknow. The 
relevant facts which are n® longer in dispute 
lie within a small compass. 

Nawabe Zegum-ud-doula owned a 4/9th 
shste in the said estate along with other 
properties at the time of his death.” He 
left him surviving three sons, ohe daughtgr 
and one widow as his heirs eunder the 
Muhammadan Law, On the 26th June, 
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' 1800, his widow Musammat Ummat-ul- 


fatima mortgaged a 4 annas 5 pies 2 
kirants share in the said estate, to Mirza 
Sadiq Husain, (since deceased) the father 
and predecessor-in-title of the plaintiff, 
Mirza Abid Husain. She executed the 
mortgage personally and alsoon behalf of 
her two sons who were minors. She was a 
certificated guardian of her minor sons and 
the mortgage was executed by her with the 
permission of the District Judge. Onthelst 
November, 190, she mortgaged her legal 
share out of the share comprised in themort- 
gage of the 26th June, 1900, toone Lala Bhola 
Nath. The. defendant,, Musammat Munoo 
Bibi, is the widow and legal representative 
of Lala Bhola Nath deceased. Mirza Sadiq 
Husain filed a suit on the basis of his mort- 
gage for sale of the mortgaged property in 
April, 1907. His claim was decreed by the 
Subordinate Judge of Lucknow in October, 
1909; but the decree was modified by the 
Judicial Commissioner of Oudh, on appeal, 
in November, 1911. It was held that Miwza 
Sadiq Husain could sell only a 1 annad 
pies 14 kirants share out of the property 
comprised in "the mortgage. Misa Sadiq 
Husain then appealed to His Majesty in 
Council and in the meantime took out 
execution’ proceedings in respect of the 
share decreed by the Court of the Judicial 
Commissioner. That share was sold in 
February, 1915, and it was purchased by the 
decree-holder, Mirza Sadiq Husain himself. 
In July, 1916, their Lordships of the Privy 
Council restored the decree of the Subordi- 
“nate Judge and the result was ihat the re- 
maining 2 annas 11 pies 8 kirants share 
was also sold and purchased by the decree- 
holder, Mirza Sadiq Husain himself, cn the 
21st February, 1921. The sale certificate 
was iesued to the auction-purchaser, Mirza 
‘Sadiq Husain, on the 13th June, 1921. It 
is not clear on what date the sale was con- 
firmed, but it was admittedly confirmed 
sometime after the 21st April, 1921. . Mirza 
Sadiq Husain made a gift of all his pro- 
perties in favour of his con® Mirza Abid 
Husain plaintiff in this case, on the 21st 
Apri], 1921. Mirza Abid Husain bases his 
claim in the present suit on thé said deed 
of gift. Mirza Sadiq Husain had notim- 
pleaded Lala BholaeNath, the subsequent 
mortgagee, in his mortgage suit. While 
Mirza Sadiq Husain’s suit was pending, 
Lala Bhola Nath brought a suit on the 
basis of his own mortgage without implead- 
ing the prior mortgagee'(Mirza Sadiq Hus» 
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sain) and got a decree for sale of the mort- 
gaged property on the 3lst August, 1911. 
There was an appeal to the Court of the 
Judicial Commisgioner of Oudh and in that 
Court a compromise was filed in which it 
was stated that Musammat Ummat-ul- 
fatima and her two sons had already exe- 
cuted a sale-deed in favour of Musammat 
Munnoo Bibi, widow and legal representa- 
tive of Lala Bhola Nath deceased, in respect 
‘of a 7/8th share out of one-ninth share com- 
prised in the fhortgage (i. e, Bhola Nath’s 
mortgage of the 1st November, 1900). This 
sale-deed was executed on the 24th October, 
1914. A decree was passed by the Oourt of 
the Judicial Commissiéner of Oudh in 
terms of the compromise on the 22nd 
December, 1914. The share of 7/8th of one- 
ninth is equal to 7 pies 17 kirants 7i 
decimals and the present suit has been 
brought in respect of that very share. 
Mutation has been effected in favour of 
Musammat Munnoo Bibi, defendant, in 
respect of the said share. She succeeded 
in obtaining a decree for profits of the said 
share against the plaintiff who is a lambar- 
dar in 1924. The present suit was then 
brought by Mirza Abid Husain in December 
1924. à 
- The learned Munsif found that the de- 
fendant's purchase during the pendency of 
Mirza Sadiq Husain's suit was inoperative 
as the doctrine of lis pendens applied to the 
transfer and that the defendant was only 
entitled to redeem, as her predecessor-in- 
title Lala Bhola Nath had not been made a 
party to that suit. The present suit was, 
however, dismissed on the finding that the 
deed of gift dated the 21st April, 1921, 
neither transferred nor was intended to 
. transfer the property in suit to the plaint- 


iff, | 

The plaintiff appealed, but the learned 
Subordinate Judge dismissed the appeal 
agreeing with the finding of the learned 
Muusif on both the points. It has been 
found that the property in suit forfns part 
of the property which was comprised in the 
mortgage of Mirza Sadiq Husain dod was 
purchased by him atthe auction sale men- 
tioned above. The plaintiff Mirza Abid 
Husain has now come to this Court in 
second appeal, , . 

We have carefully examined the deed of 
gift dated ‘the 21st April, 1921. We are 
not prepared to agree with the finding of 
the lower Courts that the plaintiff is not 
entitled to the property in suit under that 


*. 
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deed. The deed of gift relates to all the 
properties of the donor Mirza Sadiq Husain. 
The decree under which the property in 
suit was sold was also referred to in that 
deed. There is no doubt that Mirza Sadiq 
Husain intended to transfer all his pro- 
perties to his son Mirza Abid Husain by 
that deed. It is true that the deed was 
executed before the confirmatiof of sale, 
bat under s. 65, Civil Procedfre Code 
“ Where immoveable property 1s sold in 
execution of a decree and such sale has 
become absolute, the property shall be 
deemed to’ have vested in the purchaser 
from the time when the prdperty is sold 
and not from the time when the sale” be- 
comes absolute.” Mirza Sadiq Husain had 
undisputed title in the property, though it 
was not actually in his possession and he 
made a gift thereof authorising the donee 
to take possession. Such a gift is valid as 
pointed out by their Lordships of the 
Privy Council in the case of Mohammad 
Bakhsh v. Hosseini Bibi (1). The plaintiff , 
is admittedly in actual possessiot of the 

property in suit. Though mutation has 

been effected in favour of the defendant, 

the fact is that the plaintiff is in actual’ 
possession of the property. The defendant 
herself had to sue the plaintiff for profits 

in the Revenud Court. It may be that the 

plaintiff is in possession of the entire pro- 

perty including the property in suitas he 

is the lambardar, but the fact remains that 

the defendant is not in actual possession 

ofethe property and the person who is ‘in 

actual possession of the property is the 

plaintiff, who is the donee from Mirza 

Sadiq Husain, the prior mortgagee and» 
auction-purchaser, as stated above. It 

should also be noted that under the Muham- 

madan Law ‘‘Anything over which dominion 

or the right of property may be exercised, 

or anything which can be reduced into pos- 

session or which exists either as a specific 

entity or as an enforceable right, or any- 

thing, in fact, which comes within the 

meaning of the, word mal, may form the. 
subject of gift.” ° (See Ameer Ali's Muham- 

madan Law, 4th Edition, page 64). 


We are of opinion,*therefore, that Mirza 
Sadiq Husain validly transferred, and 
intended to transfer, to the plaintiff the 
property in dispute, by the deed of gift 
dated the 21st April, 1921. , Hente the 


(1) 35 I. A. 81; 15 C. 684; 12 Ind: Jur. 291; 5 Sar, P ° 
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. plaintiff is entitled to claim the said pro- 
perty under that deed. 

The respondent’s learned Counsel has 
attempted to question the correctness of the 
findings of the lower Corts on the question 
of lis pendens. We think the doctrine of 
lis pendens has been rightly held to apply 
to the sale relied on by the defendant. In 
the first piace, the sale in question was not 
an involfntary sale, The parties to the 
suit in which the compromise was filed 
gettled the matter amicably out of Court 
and then the sale-deed in question was exe- 
cuted in favour of the defendanton the 
94th October, 1914. The compromise was 
ther’ filed in Court on the 22nd December, 
1914. It wasa private sale by Ummat-ul- 
fatima and her sons during the active 
prosecution of the litigation which resulted 
in the sale of the property in favour of the 
decree-holder, Mirza Sadiq Husain. The 

- protection laste still the execution has been 
Carried out. In the second place the doc- 
trine of lis pendens may be held to apply as 
well to involuntary as to voluntary transfers. 
In the present case, the lower Courts were 
perfectly right in applying the rule to the 
“sale “relied on by the defendant. 
Though the plaintiff is entitled to the 
property in suit as donee from the prior 
‘mortgagee and auction-purchaser Mirza 
Sadiq Husain, yet he cannot deprive the 
defendant of her right to redeem the pro- 
perty as a subsequent transferee. She is 
the legal representative of Lala Bhola Nath 
'th$ subsequent transferee of the properjy. 
Mirza Sadiq Husain had brought suit on 
the basis of his mortgage without implead- 
sing Bhola Nath. The defendant is in no 
way affected by the suit of Mirza Sadiq 
Husain, prior mortgagee, or its results. 

. The result is that this appeal is allowed 
to this extent only :— NES 

It is declared that the plaintif is entitled 
to the property. in suit as donee from the 
auction-purchaser, Mirza Sadiq Husain, the 
prior mortgagee; but he holds the same 
subject to the right of the defendant to 
radeem, as the legal representative of the 
subsequent martgagee, Lila Bhola Nath 
deceased. Having regard to all the, facts 
and circumstances of the case, we think it 
proper to order that the partias should bear 
their o'vn costs in all the Courts. We order 
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MADRAS HIGH COURT. 
Civin Suiv No. 197 or 1925. 
: March 17, 1927. 
Present:—Mr. Justice Venkatasubba Rao, 
C. N. ERALAPPA MUDALIAR 
AND ANOTHER—PLAINTIFTS 


versus 


. T. BALAKRISHNIAH—Dzrenpanrt, 

Civil Procedure Code (Act V of 1908), s. 92—Trust 
—Person in possession repudiating trust—Suit under 
8. 92 for appointing new trustee and for settling 


scheme, whether maintainable. A 


ere a person wrongfully takes possession of pro- 
perty dedicated toa public trust and is repudiating 
the trust, a suit under s. 92, Civil Procedure Code, for 
appointing a new trustee and for settling a scheme’ 
of administration for the temple, is maintainable. [p. 
76, col. 2.] 
Venkatanarasimha Rao v. Subba Rao (1) and Jafar- 
khan Jatbarkhan Pathan v. Daudshah Mahomadshah - 
Fakir (2), followed. he 


Suit under s. 92, Oivil Procedure Code; . 
for the appointment of a new trustee and 
for settling a scheme in respect of certain 
charitiesin a temple. ` . 

‘Mr. K. Bhashyam Aiyangar, for the 
Plaintiffs. . : 

Mr. R. Srinivasa Aiyangar, for the De- 
fendant. 


JUDGMENT.—This is.a relators’ suit 
under s. 92 of the Code of Civil Procedure 
filed with the sanction of the Advocate- 
General. The suit property originally be- 
longed to one Kaveri Ammal. By a re- 
gistered deed dated the 21st September, 
1914, she dedicated the property to charity 
appointing two trustees (1) Ramanuja 
Mudaliar and (2) Bhashyam Naidu. It is 
not disputed that so far as the language of 
the deed is concerned, the dedication was 
complete and that the donor reserved no 
rights for herself in the property. About 7 
years after this, Kaveri Ammal executed a - 
Will of which Probate has been obtained by 
the defendant. The latter is not strictly the 
grand-daughter of Kaveri Ammal, because 
she is only the daughter of Kaveri Ammal's 
son-in-law. The Wiil deals with two pro- 
perties one of them being the suit property. 
These two houses are baqueathed to the 
defendaft and she is directed to perform 
eartain charities. The object of the trust 
deed of 1914 is the performance of utsavams 
in the temple of Sri Ranganatha in Tiru- 
neermalai village. It is necessary to notice 
the difference between the provisions of 
the trust deed and the -provisions of the 
Whereas under the trust deed the 


spent in performance of utsavams at Tirus 
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néermalai, under the Will the defendant 
‘takes the suit house and the other house, 
the gift being burdened with an obligation 
to spend Rs. 50 in performing ulsavams at 
the said temple of Sri Ranganatha in Tiru- 
neermalai:2nd to spend another sum of 
Rs. 50 in conducting certain other utsavams 
in-the temple of Parthasarathi at Triplicane, 
Madras. It will be noticed that by the 
Will, the income of the two houses is amal- 
gamated and a composite trust is created. 
This is again a point of difference between 
the deed and the Will. What the defend- 
ant now does is this, she repudiates’ the 
trust and takes her stand upon the Will: 
She says that so far the ownership of the 
suit property is concerned, it remains in 
her, but that she is willing to carry out the 
charities mentioned in the Will in actord- 
ance with its terms. Thus, the deféndant 
repudiates the trust and sets up a right 
adverse to it, In these circumstances, the 
defendant raises the question: Is the suit 
filed under s. Y2 maintainable ? 

I have been asked by the learned Vakil 
for the defence to say that the suit is not 
maintainable as being one against an 
alienee or trespasser. The defendant does 
not, of course, claim title under a conveyance 
inter vivos but she relies upon a testa- 
mentary disposition in her favour. The 
testatrix professing to be entitled to deal 
with the property, bequeathed it to the de- 
fendant and the latter says that the pro- 
perty is hers. She is thus in the position 
of an alienee who sets up a claim adverse 
to the trust. The question to be decided 
is, can such a suit be instituted under s. 92? 
To answer this question I must turn to 
8. 92, for after all the answer depends upon 
the right construction of that section. I 
shall read only what I think is the relevant 
portion of that section so far as the present 
point is concerned. A 

* Where the direction of the Court is 

‘deemed necessary for the administration of 
any such trust (any express er constructive 
trust created for public purposes of a charit- 
able or religios nature), two or, more per- 
sons having an interest in the trust and 
having obtained the consent in writing of 

“the Advocate-General, may institute a suit 

and obtain a decree, . : 


(q)......... ii n 

(b) appointing a new trustee ; 
(E 

CD) ices evans 

(o) gens T . e 
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Has the direction *of the Court become 
necessary for éhe administration of this 
trust? Thetwo trustees originally appoint- 
ed, namely, Ramanuja Mudaliar and Bhash- 
yam Naidu are dead. An adverse claimant 
has taken possegsion of the puoperty and is 
repudiating’ the trust. Can» it then be 
denied that the condition laid down in the 
first part ofthe section has been satisfied 
In these circumstances, two persons with 
the sanction of the Advocate-General have 
filed a suit to obtain a decree. 

(1) Appointing a new trustee: ° 

e DE a Scheme. ? 

nd nothing in the section whi i 
pels meto hold that this suit bim di 
petent. The contention of the learned 
Vakil for the defence is that to a suit under 
8. 92 you cannot implead as defendant a 
person who sets up a title adverse tothe 
trust. Ido not think that the Propositio 
in such wide terms has ever been laid 
down ; at any rate, if it has been, T 'must 
respectfully dissent from that view. What 
the Courts have said is, that in a suit under 
8. 92 à decree cannot be passed against the 
alienee or trespasser directing him to delive: 
possession of the property, as such a relief 
is not mentioned in the section. This is 
indeed a very different proposition from th 
one I am asked to accept. In this case the 
pléintifis do not seek to recover possessi a 
from the defendant. The decisiong% m 
‘also laid down that s. 92 does not appl ris 
& suit brought solely for the purpose. of 
having a declaration that the property d 
trust property, for the reason that the setio : 
pre-supposes the existence ofa trust, T do 
not propose to pass any decree maki : 


declaration that the property is t TR 
Atk rust E 
perty. The.decisions, therefore, that ie 


been quoted are not in the wa 
ing eve relief in this case. of my grant- 
J ave said, what the Co 

decided is, that a decree cannot eiat 
in a suit undéz s. 92. for possession against 
a person who is neither 3 de jure trust 
nor atrustee de son tort; in other words, 
against a person, who repudiating the try x 
sets up a claim adverse to it, But whe id 
am asked to say that no suit cai ever } 
filed under s. 92 against an alienee rbe 
trespåsser, I find it very diffieult to toll: < 
the argumeift. The question hag often 
arisen, whether to a suit for the removal of 
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a trustee an alienee or a trespasser is a 
necessary or proper party. In a suit filed 
for removing a trusteq, the Court has neces- 
sarily togive a finding that the property 
is trust property and that it has been 
wrongfully alienated* by the trustee. Is 
‘this finding to be given in the presence of 
. the alienee or without him on the record? 
Tf a decree f¢r possession against the alienee 
cannot be passed in that suit (and I have 
shown it cannot) what is the effect of this 
‘finding when a second suit is instituted 
against the alienee, first, if he happened to 
be a party to the previous suit and ‘secondly 
ifhe did not happen to be such a party? 
T'hese are questions on which the various 
High Courts in India have taken different 
views, but I am not concerned with them at 
resent. 
Let us try: to understand what the defence 
really amounts to. The defendant is in 
possession of the suit property and it is 
said that a suit under s. 92 against her is 
incompetent. The question then arises, if 
such a suit is instituted, who is to be made 
a party? How is one to obtain any of the 
reliefs contemplated by s. 92? There are 
no trustees. None of therepresentatives of 
the founder beyond the defendant is avail- 
able; and who then is to be made a defend- 
ant to the suit under s. 92? "Then again, 
let us assume that the plaintiffs have filed 
ihis suit against the defendant in the ordi- 
nary way, and not under s. 92 (for the 
defendant contends that thatis the right 
position) To whom is the Oourt to directe 
possession to be given? The plaintiffs are 
mere worshippers and ezhypothesi no new 
tfustees have been appointed, a suit under 
g. 99 for appointing new trustees, in the 
circumstances, having been found impos- 
sible. There is no means, therefore, by 
which possession can be decreed to those 
rightfully entitled to it. These considera- 
` tions will show, that the contention of the 
defendant is fallacious. I may take a 
typical and familiar instance. Supposing 
there is in a village an angient temple 
which has had no twustees' within living 
memory; supposing also that you cannot 
trace either the foundeg or his heirs; the 
temple is in a neglected condition and I 
take it,jhat some neighbour has annexed 
iteto his own private properties. In such 
a case, what is to be the procedure ?. If it 
ig to be held’ that you cannot file a suit 
under s. 92 against the trespasser, Whe 
quéstion naturally arises, who is to be 
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impleaded as a defendant to such a 
suit? It is suggested that you may 
take at random any chance worshippers 
and file a suit against them. Such a 
suit would be a farce. .And. what 
purpose would be gained by such a suit 
being filed? Ifa suit cannot be filed under 
8. 92 a scheme cannot be had and new 
trustees cannot be got appointed. If it is, 
on the other hand, to be held, that a suit 
has straightway to be filed in the ordinary 
way against a trespasser, the question is, 
who is to file such a suit—there being no one 
competent to claim possession? - As on my 
assumption there were no trustees to start 
with, nor have new trustees been appointed. 
I think I have sufficiently indicated the 
dilema which a possible plaintiff has.to 
face when confronted with a situation such 
as the present. The view that I have taken 
that such a suit is competent is supported 
by authority. The obiter dicta in Venkata- 
narasimha Rao v. Subba Rao (1) support 
this view. 'The following very terse gtate- 
ment of Spencer, J., I respectfully adopt: 

“Tf a trust has been ‘created for public 
purposes ofa charitable or religious nature’ 
a suit will lie for settling a scheme ‘where 
the direction of the Courtis deemed reces- 
sary for the administration of such trust," 
Jafarkhan Jatbarkhan- Pathan v, Daudshah 
Mahomedshah Fakir (2) is a case directly 
in point and is strongly in favour of the 
view I have taken. f 

I, therefore, think that both the wording 
of s. 92 and the reason of the thing alike 
demand that it should be held that a suit. 
such as the present is maintainable and I 
hold it accordingly. 

Turning to the facts of the case, the de- 
fendant pleads that the deed of 1914 was 
brought about by undue influence and 
fraud. The defence has examined one wit- 
ness and there ia not even an attem pt to 
prove thecase set up in the written state- 
ment. Then it is urged that from the con- 
duct of Kaveri Ammal, it must be inferred 
that she did not really insend to divest 
herself of $wnership in the suit property. 
On this point again, there is absolutely no 
evidence. I may add that in the Will she 
made, she expreasly refers to the trust deed 
in such terms as to negative the idea that 
there were any Vitiating circumstances 


(1) 73 Ind. Cas. 991; 46 M. 300; 17 L. W. 31; (1923) 
M. W.N. 111; A. L R. 1923 Mad. 376; 32 M. L. T, 


4T. e 
(2) 9 Ind. Cas. 398; 13 Bom, L, R. 49 
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attending its execution. I, therefore, re- 
cord a finding that a trust for a public 
purpose of a charitableor religious nature 
was created. » 

What is the relief that can be granted in 
thesuit? Ihave given a finding that the 
suit property was dedicated to the charity 
referred to in the plaint and that is all that 
is necessary. I cannot grant a declaration 
to that effect as such a declaration is 
neither called for nor doesit come yithin 
the purview of the section. So, that relief 
is not granted and that is prayer No. 1. 
Prayers Nos. 2and 4 relate to the appoint- 
ment of new trustees and framing of a 
proper scheme. These two reliefs I am 
prepared to grant. 

The case is adjourned to Thursday to 
enable the plaintiffs to bring in a proper 
scheme. 

The defendant is directed to pay the 
plaintiffs their costs of the suit. 

v. N. Y. 


ALN, A. Order accordingly. 


OUDH CHIEF COURT. 

First Oivi APPEAL No. 90 or 1926. 
February 11, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 

Judge,and Mr. Justice Raza. 
Musammat BISMILLA BEGAM-—PLAINTIFF 
—APPELLANT 
versus 
‘Maharaja Sir MOHAMMAD ALI 
MOHAMMAD KHAN, MAHARAJA or 
MAHMUDABAD AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Muhammadan Law—Hanafi School—W akt— Crea- 
tion of wakf before sale in favour of wgkif—Wakt, 
whether lawful—Construction of mosque, equipping it 
and providing for needs of worshippers—Wakif hvm- 
self managing property and spending income. for 
maintenance of his family and religious, and charit- 
able purposes—Wakif devoting entire income in his 
own support—W alt, whether valid—Mussalman Wakf 
Validating Act (VI of.1913)—Principal*and agent— 
Agent for purchase of supplies for his principal 
remunerated by commission—Agent given advances to 
pay cash for supplies—Relation between agent and 
principal, whether that of debtor and creditor— 
Dedication of property by agent—Principal, whether 
can set aside dedication asefraudulent—Part per- 
formance—Doctrine,’ whether applicable to India— 
Strangers, whether can set up the plea. 

Under the Hanafi Law of wakf the subject-matter 
of the dedication must be the lawful property of the 
wakif at thetime the wakj'is made. Lawful property, 
however, means properfy of which the wakif is in 
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lawful possession and where the wakif has taken 
possession of the property and paid the price under 
a valid contract to purchase, the wakf is not unlawful 
on the ground that the a@tual sale in favour of the 
wakif iseffected only subsequently. Under the Muham- 
madan Law when a man has made a contract for 
sale the matter remains gn suspense until the sale 
is effected and if the sale is subsequently effected the 
wakf is lawful even though it is made after a con- 
tract of sale, and before the sale has been effected. [p. 
80, col. 2; p. 82ecol. 2.] e 

Where at the time of making a Wak, the wakif 
takes upon himself the responsibility of constructing 
a mosque of some value, of equipping that mosque 
in a suitable manner, and of providing for the needs 
of the worshippers in the mosque, and retains the 
property ih his own management and spends the 
income for the maintenance of himself, his wife and 
children and on religious and charitable purposes, 
and himself remains its mutawalli, mutasarrif and 
administrator, making provision, after his death, for 
the appointment of a mutawalli, and for certain 
relations to obtain benefit from the income of the 
property if they survived him, the endowment does 
not offend against the principles of the Hanafi Law 
read with the provisions of the Mussalman Wakf 
Validating Act. The ultimate benefit of sucha wakf 
is clearly reserved for the poor and for religious and 
charitable purposes recognised by the Hanafi Law and 
the wakf is valid. [p. 83, col. 1.] . 

Under the Mussalman Wakf Validating Act (VI of 
1913) itis open toa wakif to create a wakf of pro» 
perty, which would be perfectly valid, even although 
the income during his own lifetime was* devoted 
entirely in his own support, and so long as he 
remained alive such a wakf would be perfectly valid 
if he did not spend anything upon religious and 
charitable purposes. [p. 86, col. 1.] 


Where a man has set apart property with the 
directions that the expenditure upon religious and 
charitable objects shall be made from a portion of 
the income of that property and where it is admitted 
that he has expended sums upon religious and charit« 
eeble objects, the only possible conclusion would be 
that he utilised a portion of the income at any rate 
for such objects. [p. 87, col. L] 


-Where a person, whose duty it is to purchase 
supplies asan agent on behalfof a principal and 
who is remunerated by a commission upon the price 
ofthe supplies, is given advances from which to 
purchase the supplies and pay cash for them, the 
balance of the advance in the hands of the agent 
cannot be considered asa debt due to the principal 
in such a manner asto convert the agent intoa 
debtor and the principal into a creditor when the 
point for decision is whether the agent, when he had 
made an endowment of his own property, has made 
suth an endowment with the intention of defrauding 
his‘creditors. [p,84, col. 2.] 

e 


The Indian Courts must give effect to the equitable 
doctrine which is geeeral known as the doctrine 
of part performance. @ut generally and broadly, 
despite the provisions of any Statute, which re- 
quires the execution of a written document or 
eonveyance to support title, the Courts are pormitted 
to consider the equitable consequences of a part 
performance of a parol contract concerning land., [p. 
81, cols. 1 & 2.] « e’ 

Nahomed Musa v. Aghore Kumar Ganguli (>), 
Maddison v. Alelerson (2) and Lester v, Foxcroft (3), 
xelied on, : 


18 

Obiter.—There is no authority in support of 
the view that, when a third party endeavours to 
attach and bring to sale certain property which has 
passed by a valid conveyance to a judgment-debtor, 
a person who has obtained Hipp that property as 
a transferee of the judgment-debtor before he ob- 
tained the necessary conyeyance can support that 
' title ona plea that the judgment-debtor's title had 
become good as against the original transferor 
through part performance. It would certainly appear 
anomalous that where the orginal tgansferor is not 
permitted to Assert a title against the judgment 
debtor based upon an omissionto execute the neces- 
sary conveyance, a third party should be permitted to 
do so. [p. 81, col. 2; p. 82 col. 1] 

First appeal from a decree of the Sub- 
ordinate Judge, Mohanlalganj, Lucknow, 
dated the 3lst May, 1926. 

Messrs. Niamatullah, Haider Husein, Jag- 
mohan Nath Chak and Mohammad Husain, 
for the Appellant. 

Messrs. Bisheshar Nath, Alt Muhammad 
and Radha Krishna, for the Respondents. 

JUDGMENT.—This is'a plaintiff's 
appeal against the dismissal-of her suit 
for a declaration that a deed dated the 19th 
November, 1916, and a deed dated the 30th 
June, 1917, are valid,and that certain pro- 
perties including certain shops are not 
liable to attachment and sale. The plaintiff 
is a Sunni lady governed by the Hanafi 
Law. Sheis the wife of the second de- 
fendant Haji Siddique Hasan, who is also a 
Sunni governed by the Hanali Law. The 
first defendant Sir Mohammad Ali Moham- 
mad Khan, Khan Bahadur, K. O.S.I, 
K. C. 1. B., Maharaja of Mahmudabad insti- 
tuted a Suit No. 3 of 1923 on the 4th Novem- 
ber, 1921, against Haji Siddique Hasan fos 
the recovery of money, partly as damages far 
preach of contract, and partly by way of 
récovery of advances made to Haji Siddique 
Hasan for purchase of goods as a commis- 
sion agent. The earliest cause of action in 
thesuit in question arose in 1920. That 
guit was decreed for a sum of something 
over Rs. 24,000 by the Fourth Additional Dis- 
trict Judge of Lucknow on tke 25th Feb- 
ruary, 1924. First Appeal No. 38 of 1924 
was filed by defendant Haji Siddique Hasan 
in the late Court ofthe Judicial Commis- 
sioner against that dedtee. This was decided 
on the 26th July, 1926, py a Bench of the 
Chief Court. The result of the appeal was 
somewhat to reduce the amount due to the 
plaintiff which, however, remained at above 
Re, 20,000, Before this appeal was decided, 
theMaharajaof Mahmudabadasdecree-holder 
attached certaiif property im execution of 
his decree, alleging that it wag the propérty 
of Haji Siddique Hasan, The present plaint- 


BIBMÍLLA BEGAM V. MAHARAJA OF MAHMUDAABD. 


£102 I. O. 1927] 
iff Bismillah Begam objected that the pro- 
perty in question was not liable to attach 
ment, as a portion of it was wakf property 
and asa portion had been éransferred to 
her, the wakf and the transfer being prior 
to the date of the Maharaja's decree. Her 
objection was dismissed under the provi- 
sions of O. XXI, r. 61 of the Code of Civil 
Procedure on the 26th January, 1925. The 
suit out of which this appeal arises, was 
then instituted on the 12th February, 1925. 
It was dismissed on the 318t May, 1926. 
The present appeal is preferred. 

We are concerned in this appeal with 
the question of title to three properties, and 
we shall consider the question of title sepa- 
rately in respect of each. The three pro- 
perties (with another property, which is not 
in suit) form portion of a block of buildings 
in Lucknow City. They stand in a street 
known asthe Ganga Prasad Varma Road 
which is part of the Upper Sanitary Road: - 

(1) a large house; ] 

(2) two smaller houses; š 

(3) three shops in the same building 
asa mosque, and the mosque. 

The mosque is not in suit. 

(1) This property consists of a house, 


_known as the Mahbub Manzil constructed on 


a portion of plot No. 45 and plot No. 46. 
The Municipal Board of Lucknow under 
the authority of the Local Government in 
pursuance of a scheme for improvement of 
Lucknow City, which took the form of a 
trast known as the “Lucknow Improvement 
Trust,” put up for sale by auction certain 
building sites, on the condition that the 
purchasers were to construct thereon build- 
ings of a pattern to be approved by -the 
Municipality, The sites,after payment of 
the purehase-money and construction of the 


approved buildings, became the property 


of the purchasers. The transfer required 
the consent of the Local Government 
through the Commissioner. The learned 
Counsel for the plaintiff-appellant and for the 
Maharaja of Mahmudabad agreed that these 
were the, conditions. It ig established by 
Ex. A-1 that on the 2nd “March, 1913, plots 
Nos. 45 and 46 were sold for Hs. 275 and 
Rs. 460 respectively at an auction sale held 
on behalf of the Municipality to a certain 
A&hraf Ali. On the 7th March, 1913, Ashraf 
Alisent a letter (Ex.1) enclosing a cheque 
for Rs. 200 in part payment of the purchase 
money to the Secretary, Municipal Board, 
and stated therein that the purchase had not 
been made on his owg hehalf buton be- 


[109 I. 0. 1927} 


Boalt of Haji Siddique Hasan defendant No. 2 
mdescribed as Tahsildar of the Mahmudabad 
Estate who was the purehaser. On the 18th 
March, 1913, the Improvement Trust Com- 
mittee of the Muhicipal Board, Lucknow, 
passed a resolution (Ex. 2) acceding to 
Ashraf Ali's application and transferring sites 
Nos. 45 and 46 to Haji Siddique Hasan. In 
April, 1913, Haji Siddique Hasan paid Rs. 335 
further part payment for the sites in ques- 
«tion to the Municipal Board, and obtained 
ma receipt dated 16th April, 1913, (Ex. 3) from 
the Municipal Board. There is no evi- 
dence as to when the balance of Rs. 200 
was paid. but it is admitted by the learned 
Oounsel for the Maharaja ef Mahmudabad, 
that the balance was paid by Haji Siddique 
Hasan to the Municipal Board before tha 
construction of buildings. On the 23rd 
January, 1914, Haji Siddique Hasan appli- 
ed to the Municipal Board for permission to 
build upon the plots in question according 
to specifications contained in a map. The 
application is Ex. A-4. The map is Ex. A-5. 
On the 10th February, 1914, the Improve- 
ment Trust Committee in Ex. A-6 recom- 
mended to the building Sub-Committee 
of the Municipal Board that the application 
should be granted. On the 3rd March, 1914, 
the Building Sub-Committee allowed the 
application in Ex. À-7. On 18th April, 1914, 
Haji Siddique Hasan sent a letter to the 
Municipal Board stating that in accordance 
with the permission granted him by the 
Municipal Board he had started construc- 
tion, Thisis Ex A-8. Onthe 12th August, 
1915, Haji Siddique Hasan wrote to the 
Municipal Board a letter (Ex. A-9)stating 
that he had transferred plots Nos. 45 and 46 
fo his wife Bismillah Begam, On the 2nd 
October, 1915, the Town Improvement Qom- 
mittee of the Municipality in Ex. A-10 
sanctioned the transfer for those sites to 
Bismillah Begam, Before November, 4916, 
the house with which we are concerned 
had been constructed on these sites. On 
the 19th November, 1916, Haji Siddique 
Hasan executed Ex. 10. This is the document 
with which we are primarily concerned, 
Its terms will be considered later. This 
is what the plaintiff puts forward as the 
document creating a wakf. Itis sufficient 
to say here that this document covers 
the building in question.. Before the 
transfer of these sites could be effected, 
it was necessary to obtain the sanction of 
the Local Government through the Oom- 
miesipner.. The Ohairmgt of the Muni. 
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cipal Board addressed the Comtüissioner 
in Ex. A-11 dated the 19th December, 
1916, requesting sanction to certain trans- 
fers. Amongst the transfers to whicu sanc- 
tion was desired was the transfer of plots 
Nos. 45 and 46 to Bismillah Begam. This 
is shown by Ex. A-11/1. The sanction re- 
quired was given by the Deputy Com- 
missioner (appgrently on behatf of the 
Local Government) on the 24th March, 
1917 in Ex. A-12. It will be seen that 
owing to the procedure laid down for the 
transfer of sites and construction of build- 
ings in pursuance of the objects of the 
Lucknow Improvement Trust'the execution 
of asale-deed was necessarily postponed 
until many copditions had been fulfilled, 
In the first place it was necessary for the 
transferee to pay for the site. Then he 
had to obtain sanction for the construction 
on the site of buildings of a character 
approved by the Municipality of Lucknow. 
He had then to construct the buildings 
according to specifications. After he had 
done so, it then became necessary to ob- 
tain the sanétion of the Crown to the trans- 
fer of the site, and it was only after all 
these preliminaries, that a deed of sale 
could be executed. In the present circum- 
stances it was not possible to execute a 
deed of sale until the sanction of Govern- 
ment had been obtained on the 24th March, 
1917, four years after the site had been 
acquired. On the 20th April, 1920, the 
plaintiff-appellant Bismillah Begam applied, 
to the Municiple Board Lucknow in Ex, 
A-13 for the execution of a sale-deed over 
plots* Nos. 45 and 46 but she requested 
that the sale-deed should be executed not 
in her*name but in the name of her hus- 
band defendant No. 2 Haji Siddique Hasan. 
The Public Works Committee of the Muni- 
cipal Board on the 21st April, 1921, agreed 
to recognise Haji Siddique Hasan as the 
owner of the plots in place of Bismillah 
Begam by a resolution Ex, A-14 and on 
the 14th May, 1921, a registered deed, 
which ‘is called a sanad for the sale of 
the land, was exeéuted by the Municipal 
Board in favour of Haji Siddique Hasan. 
This is Ex. A-15. Ofthe 28th February, 
1924, Haji Siddique Hasan executed Ez. 17 
nuder which he transferred the office of 
mulawalliin respect of the alleged wakf 
contained jn Ex. 10 to his wife Bismillah | 
Begam the plaingiffappellant Her posi- 
tion inarespect to this property is that she 
is now the mutatballi of the wakf in which 
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the property is vested, and that she is 
further a beneficiary under the wakf, and 
it is on this title that she seeks to have 
it established thd the property in ques- 
tion is not liable to &tachment and sale 
in execution of,a decree passed against 
Haji Siddique Hasan defendant No. 2 in 
his personal capacity. " 

Beforee we consider the validity of the 
wakf it*is necessary to State some facts 
in respect to the mosque which, as has 
already been noted, is situated in the same 
block of buildings. Abrar Hussain, P. W. 
No, 35, has deposed that to his knowledge 
there was standing about 1913 upon the 
sarhe site as the present mosque an old 
dilapidated mosque consisting of a Shed. 
Haji Siddique Hasan defendant No. 2 pull- 
ed down this dilapidated structure, and 
constructed in its place a completely new 
Structure of two stories. The lower story 
consists of three shops and other apart- 
ments and a stair-case having access toa 
completely new mosque constructed on the 
upper story. The.new mosque was equipp- 
ed with carpets and other requisites. The 
evidence of this witness on these points 
is'accepted by the learned Counsel for 
the Maharaja of Mahmudabad as true, 
and it is admitted on behalf of the Maha- 
raja of Mahmudabad that this new build- 
ing was constructed and that the mosque 
was fully equipped at the cost of Haji 
Siddique Hasan. The site was given by 
the Municipality on the 5th Augu&t, 1915, 
“Ex. A-22) to "the owners of the mosque 
free of charge and AM sana e 

arently constructed wholly or in* par 
Doreen The 5th August, 1915, and 19th 
November, 1916. It is not certam that 
they were completed by the 19th Novem- 
ber, 1916. But it is admitted that Haji 
Siddique Hasan constructed and equipped 
a new mosque at considerable expense to 
himself and made himself responsible for 
its upkeep. In these circumstances the 
execution of a deed of wakf by Haji 
Siddique Hasan, under, the conditions of 
which certain property would be set aside, 
and a portien of the income of which was 
to be devoted tordligious and charitable 
purposes would nof be unnatural. 

The actual execution of the deed Ex, 
10 is not denied by the learned Counsel 
for,the Maharaja of Mahmudabad, but 
the validity. of the bequest 1s contested 


t unds:— NE 
P") That under the Hanafi Law, which 
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governed Haji Siddigte Hasan and Bis- 
millah Begam, the subject-matter of dedica- 
tion was not the lawful property of the 
wakif Haji Siddique Hasan at the time that 
the wakf was made in thesense that he was 
not in a position to exercise dominion over 
it; that further that the objects of the wakf 
were not lawful. 

(2) That the bequest was not a real be- 
quest; that it was merely a fictitious trans- 
fer which was not intended to operate, that 
ite was intended to deceive, the world and 
that it was further intended to give Haji 
Siddique Hasan a protection against his 
creditors in existence or his creditors in 
future. A 

(3) That on the facts the transaction was 
mot given effect to and that the property, the 
subject of the wakf remained in the indivi- 
dual ownership and enjoyment of Haji 
Siddique Hasan. 

. We shall consider these pleas separately.. 

(1) The.learned trial Judge (in our 
opinion) decided this plea in favour of the 
plaintiff-appellant and against the defend- 
ant the Raja of Mahmudabad. As a result 
its decision has had to be based upon the 
arguments of the learned Counsel for the 
Maharaja supporting the decree upon this 
ground decided against him in the Court 
below, and this Court has been obliged to 
enter into certain points, which apparently 
were neither put forward substantively nor 
argued beforethe trial Judge. This render- 
ed decision less easy, The learned Counsel 
on both sides have, however, assisted the 
Court materially by a clear exposition of the 
pleas upon which decision should be found- 
ed 


There can be no doubt asto the fact 
that under the Hanafi Law the subject- 
matter of the dedication must be the lawful 
property of the wakif at the time that the 
wakf is made. But the words which will 
be found in the  Fatwa-i-Alamgiri have 
been construed in the Muhammadan Law, 
Tagore Law Lectures, 1884, 4th Edition, at 
page 20l as meaning “property of which 
the person purporting tb dedicate it is in 
lawful possession". The main attack made 
by the respondent upon the validity of the 
wakf on this ground is based upon the fact 
that on the date of the wakfnama no deed 
of sale had been executed in respect of the 
property. The deed of sale was not: execut- 
ed until some four years and a half afier 
the execution of the wakfnama. The argu- 
ment here is that under the provisions of 


. 
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8. 54, Act IV of 1882, the sites Nos. 45 and 
46, which were admittedly of a value of 
more than Rs. 100 could only be transferred 
by a registered deed of sale, and that the 
contract of Sale did not in itself create any 
interest in or charge on the property. The 
respondent's case is, that Haji Siddique 
Hasan, his judgment-debtor, has title to the 
site only under the deed of sale, Ex. A-15, 
and that he has a right to attach and bring 
the property to sale accordingly. It is to 
be noticed, that it was only the site to which 
this objection primarily applies, but the 
argument is that Haji Siddique Hasan ob- 
tained titie to the site, for the first time on 
the 14th May, 142], and that he obtained 
title consequentially to the buildings upon 
the site, inasmuch as the wakfnamu was 
invalid, because at the time he made it the 
site was not his lawful property and the 
buildings, although constructed at that time, 
were buildings upon a site to which he had 
no title. The appellant contested that such 
& plea was not open to the respondent inas- 
much as the wakf was a good wakf as 
against every person but the true owner, 
and that upon this argument the true owner, 
in 1916 was the Munieipal Board, and that 


the plea was not open to a third party. 


lt was further contested that in l91o the 
true owner (the Municipal Board) was 
.debarred from asserting any title as against 


Haji Siddique Hasan under the principles ` 


enuneiated by their Lordships of the Judi- 
cial Committee in Mahomed Musa v. Aghore 
Kumar Ganguli (1) whereit waslaid down 
that the principles enunciated by Lord 
Selborne in Maddison v. Alderson (2) were 
principles which applied to the Courts in 
india. This decision of their Lordships is 


direct authority for the proposition that the . 
Indian Oourts must give effect to the equit-, 


able doctrine which is generally known as 
the doctrine of part peformance. ' It is un- 
necessary to discuss the origin and history 
of this doctrine at length. It is sufficient 
to say that it was first applitd in the 
leading case pf. Lester v. Foxcroft (3) and 
that the doctrine was expfained by 
Lord Selborne in Maddison v, Alderson 
(2.. Put generally and broadly, despite 


(1) 28 Ind. Cas. 930; 42 L A. 1; 17 Bom. L. R. 420; 
91 C. L. J. 231; 28 M. L J. 548; 19 O. W. N. 9250? 13 
A. L. J.229; 17 M. L. T. 143; 9. L. W. 258; 42 O. 801; 
(1915) M. W. N. 621 (P. C.). i 

(2) (1883) 8 A. C. 467 at p. 476; 52 L. J. Q. B. 737 
49 L. T. 303; 31 W. R. 820; 47 J: P. 821. 

DET W. H. & T, 44 C,5€0; Colles 108; 1 E, R. 

LÀ 
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the provisions of the Statute of Frauds or 
any other Statute, which requires the execu- 
tion of a written document or conveyance 
to support titlg, the Courts are permitted to 
consider the equitable consequences of a 
part performance of a parol contract con- 
cerning land. "In a suit founded on 
such part performance, the defendant is 
really ‘charged’ upon the eqffities resulting 
from the acts done in execution of the con- 
tract, and not (within the meaning of the 
Statute) upon the contract itself. If such 
equities were excluded, injustice of a kind 
which ‘the Statute cannot be thought to 
have had in contemplation would follow. 
Let the case be supposed of a parol contract 
to sell land, completely performed on both 
sides, as to everything except conveyance; 
the whole purchase-money paid; the pur- 
chaser put into possession; expenditure by 
him (say in costly buildings) upon the pro- 
perty; leases granted by him to tenants. 
The contraet is nota nullity; there is roth- 
ing in the Statute to estop any Court which 
may ‘have to exercise jurisdiction in the 
matter from inquiring into and taking 
notice of the truth of the, facts”. 
These are the words of Lord Selborne at 
page 475* in the report of Maddison v. 
Alderson (2). It will, therefore, be seen (and 
the learned Counsel for the respondent the 
Maharaja accepts this view of the law) that, 
in so far as Haji Siddique Hasan and, 
the Municipality were concerned, the Muni- 

cipality of Lucknow could not have ,inter- 
e fered with his possession and enjoyment of 
, plots Nos. 45 and 46 in the year 1916, or in 
fact before that year owing to the circum- 

stance that a sale-deed had not been execut- 

ed. The site had been sold. The whole of 

the purchase-money had been paid. Haji 

Siddique Hasan had been put into posses- 

sion. He had constructed buildings upon 

the site. Nor could the Municipality inter- 

fere with the rights of a transferee of Haji 

Siddique Hasan. But in endeavouring to 

apply this doctrine as against the Maharaja 

of Maumudabad, who is a third party, it 
would be ne¢essary*to go further. There 
is no authority that we can discover in 
supportofan argument that, when a third 
party endeavours to attach and bring to sale 
certain property which has passed by a valid 
conveyance to a judgment-debtor, a person 
who has obtained title to that property as& 
transferee ofethe juo gmemt debtor before he 
oBtained the necessary conveyance can supe 

#Page of (1883) 8 A, O.—|, 3 ^ 
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port that title on a plea that the judgment- 
debtor's title had become good as against 
the original transferor, through part per- 
formance. It would certainlyappear anoma- 
lous that, where the original transferor is 
not permitted to assertea title against the 
judgment-debtor based upon an omission 
to execute the necessary conveyance, a third 
party should be permitted to dp so. But 
the principle§ in question are principles 
largely of estoppel, and principles that the 
Court may proceed upon “equities result- 
ing from the acts done in execution 
of a contract and not (within the meaning 
of the Statute) upor the contract itself," and 
so far those principles have only been 
applied as between the original parties to 
the contract or their transferees. We do 
not, however, consider it necessary to decide 
this point, as we find that the plaintiff ap- 
pellant’s contention must succeed upon a 
consideration of the Hanafi Law itself. The 
objection of the learned Counsel for the de- 
fepdant the Maharaja of Mahmudabad is 
that under the Hanafi Law the’ subject- 
matter of the dedication was not the 
lawful property of the wakif at the time 
thaf the wakf was made. It might 
here well be argued that according to 
the words of the Fatwa i Alamgiri it was 
his .lawful property, because it was 
property, of which he was in lawful 
possession, and the  plaintif-appellant 
*would succeed upon that constructiop. 
There is, however, a much stronger reason 
for supporting the wakf upon this point. In 
Chap. VII of the Muhammadan Law con- 


tained in the Tagore Law Lectures of 1884," 


ValumellII page 201et seq. ofthe 4th Edition, 
theoriginalauthoritiesare quotedand thelaw 
‘stated, and it is noted that although a wakf 
of property before the full proprietary right 
is vested in the person appropriating is 
ordinarily not valid, there are certain ex- 
ceptions tothe rule. One of these excep- 
tions is quoted from the Fatwa-i Alamgiri, 
Vol. I, page 457. We have been unable 
to obtain this actual passage, but we have 
found its equivalent inean Urdu translation 
in this Court at page 940 and have compai« 
ed the Urdu with the Erfglish tianslation. 
“When a man buys land by a valid sale, 
and makes a wakf of it before taking pos- 
segsion dnd paying the price, the matter is 
in suspense until he pays the price and 
takes possessidn when the waķf is lawful; 
Wut if he were to die without leaving any 
property, the land would be sbld and the 
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wakf would be tvoid says Fakih (the 
'Jurist) Abdul Lais". It is further laid down 
that it is not necessary that the entire sub- 
ject-matter of the wakf should be actually 
in the possession of the wakif at the time 
of the wakf, for the consecrator may validly 
include in the wakf any property which he 
may subsequently acquire. 

, On the first point we have no difficulty in 
deciding that in 1916, when the wakf was 
made, Haji Biddique Hasan had "bought" 
the sited by a “valid sale". Fot here the 
words valid sale can mean no more than a 
valid contract to purchase. Even if he had 
not then taken possession of the land and 
paid the price, his omissions would have been 
rectified by his subsequently taking posses- 
sion of the land and paying the price. 
On the facts he had taken possession of 
the land and had paid the price. There 
is nothing that we can see in the prc- 
visions of s. 54, Act 1V of 1882 whieh 
invalidates the wakf. Even looking at the 
question from a point of view that a con- 
tract for sale and nota sale had been effect- 
ed at the time that the wakf was executed, 
and. applying the law to the effect that a 
contract of sale does not in itself create any 
interest in such property, here there was 
Something more than the contract of sale 
in itself. There’ was the provision of the 
Muhammadan Law to the} effect that when 
a man has made a contract for sale the 
matter remains in suspense until the sale is 
effected and if the sale is subsequently 

e effected the wakf is lawful, even though it 
is made after a contract of sale, and before 
the sale has been effected. “A valid gale” 
made before taking possession and paying 
the price: is clearly nothing more than a 
contract of sale. 

And further, inasmuch as the buildings 
were actually in possession of the wakif at 
the time cf the wakf, the circumstance that 
the deed of sale of the site was not executed 
til after the date of the wakf would not 
invalidate’ the wakf as a portion of the 
subject matter was actually in the posses- 
sion of the*wakif at the time of the wakf. 

For the above reasons we find that the 
subject-matter of the dedication was the 
lawful property of the wakif at the time 
that the wakf was made, and that the valid. 
ity of the wakf is’ not open to the first ob- 
jection. ` 

The defendant Maharaja of Mahmud- 
abad- further attacks, the wakf upon the 
ground that it is not a good wakf under the 


ty . 
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“Hanafi Law, asit doesnot comply with the 
provisions of that law as to its objects. We 
here consider the terms of the deed. The 
executant Haji Siddique Hasan had at the 
time that he made the deed taken upon 

' himself the responsibility of constructing a 

- mosque of some value, of equipping that 
mosque in a suitable manner, and of provid- 
ing for the needs of the worshippers in the 
mosque. In this deed he states that he 
creates a wakf of a property consisting ofa 

- house in the following manner. He retains 
the income of the property for himself for 
life. The rent realised from this property 
is accepted by the learned Counsel for the 
defendant the Maharaja of Mahmudabad 
to have never been more than Hs475 a 
month and usually not so much. Haji 

: Siddique Hasan states that he proposes to 
rétain this property which he values at 
Rs. 10,000 (it is now said to be worth much 
' more) in his own management and to spend 
the income for the maintenance of himself, 
his wife, and children (he then had no 
‘children and has since had no children) and 
on religious and charitable purposes. He is 
himself to remain its mutawalli, mutasarrif 
and administrator. The incomeis toremain 
in his sole charge for these purposes during 
his lifetime. After his death Musammat 
“Bismillah Begam plaintiff and a certain 
“Irshad Mohammad were to obtain benefit 
from the income of the property if they 
‘survived him. Irshad Mohammad is in- 
correctly described as his daughter's son. He 
was not, as a matter of fact, the son of his 
‘daughter but the son of Bismillah Begam's 
‘daughter by her first husband. They were 
- to receive certain benefits out of the wakf 
_income, the benefits in the case of the lady 
“being taken by her partly in satisfaction of 
the amount.due to her for dower. He 
‘further laid down directions a8 to who 
should be mutawalli after his death. Certain 
‘payments were to be made for specified 
religious purposes. We have no doubt 
"upon our construction of this document that 
-the endowment does not offend against the 
principles of the Hanafi Law read with the 
"provisions of Act VI of 1918. The deed 
‘states that the provisions of Act VI of 
‘1913 had been borne in mind at the 
time that the deed was éxecuted. Act VI 
‘of 1413 is the Mussalman Wakf Validating 
Act which had come into force in March 
“1913. It provides that it is lawful for a 
‘Hanafi Mussalman tQ Create a wakf for his 
‘own maintenance and support during his 
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lifetime provided that the ultimate benefit 
is expressly or impliedly reserved for.the 
poor or for any other purpose recognised by 
the Mussalman Law as a.religious, pious or 
charitable purpose ef a permanent charact- 
er. The ultimate benefit of this wakf 
was clearly reserved for the poor and for 
religious and charitable parce recognis- 
ed by the Hanafi Law, and we consider that 
the wakf is valid as it stands. - 

We have next to consider the plea which 
was accepted by the learned trial Judge to 
the effect that the transfer was colourable 
and fraudulent. The learned trial Judge has 
based his decision upon this point mainly 
upon a finding that the wakf was created 
in order to defraud creditors. We shall 
take up this point firat. It is not suggested 
(and there is no evidence to show) that on 
the date of the execution of the deed Haji 
Siddique Hasan could havehad any ''eredit- 
or” in mind with the exception of the de- 
fendant the Maharaja of Mahmudabad. We 
have now to consider what was his position 
at the time that the wakf was executed. It 
is in evidence, and it is not denied, that 
Haji Siddique Hasan, who was apparently 
about 40 years of age in 1916, had succeeded 
in 1906 on the death of his father to a 
certain property of some value in . the 
Cawnpore and Lucknow Districts. His 
father was indebted to the extent of a lakh 
ofrupees. Siddique Hasan sold the greater 
part of the property to which he had suc- 

eceeded to pay off the debts. Accordifig to 
him in 1911 (see his deposition at o. p. 260) 
he had remaining after paying . off the 
debts some Rs, 11,000. We see no reasan 
‘to distrust his evidence upon this point. 
He states that he had further in his posses- 
sion certain jewellery worth about Rs, 8,000 
to Rs. 10,000. We see no reason to distrust 
his evidence upon this point also. ` Such an 
amount of jewellery woula not be excessive 
in the case of a family whose father had 
‘oyned, as he-admittedly did own, villages 
paying an annual revenue of about Rs. 5,000 
and considerable house property. In addi- 
tion to the property which he had inherited 
Haji Siddique Hasan was in receipt of an 
income as Tahsildar of the Mahmudabad 
estate. Thisis admitted. In the year1912 
he performed the pilgrimage to Mecca ang 
on his,return he resigned his appojntment 
‘as Tahsildar,of the Mahmtfdabad Estate. 
It $s admitted by the learned Counsel for 
the Maharaj& of Mahmudabad, that after 
he resigned his appointment as Tahsildar 


84 
he obtained afresh appointment from the 
Maharaja as a commission agent. He resid- 
ed in Lucknow. His Wutieg were to pur- 
chase for the Mabmudabad ‘estate supplies 
of grain and other commodities according 
to instructions received from the estate. 
His remuneration for his services was by 
a commissione Upon all purchases he was 
allowed a eprfimission, and he admittedly 
was in the receipt of a reasonably good in- 
come from his commission fees alone. At 
the time that he executed the deed of wakf 
he had been in charge of these duties of 
purchasing supplies for some years. It is 
admitted that he conducted these purchases 
under the following arrangement. The 
estate gave him on his application imprest 
advances amounting to as much as Rs. 5,000 
at a time and occasionally more. The 
money obtained by the imprest advances 
did not always remain in his own posses- 
sion. Admittedly he occasionally retained a 
portion in the estate treasury drawing upon 
it as he required. When he received orders 
for the supply of food stuffs and other 
articles, he purchased the articles in Luck- 
ndw or ‘elsewhere paying cash for the sup- 
plies which was taken out of the advance 
money, and, as the advance drew to a close, 
he received another advance, ‘leaving him 
always with a substantial balance in hand 
with which to make fresh purchases. Upon 
receipts and vouchers which he supplied 
the accounts were made up in the estate 
offic, the amount of his commission was 
credited to him, and the balance was carrie 
forward, The Mahmudabad estate is & 
very large and a very important estate and 
these transactions reach large figures in the 
course of the year. It will be seen from 
the copy.of plaint inthe suit brought by 
the Maharaja of Mahmudabad against Haji 
Siddique Hasan that in the year 1920-21 
Haji Siddique Hasan admittedly made pur- 
chases of grain for over Rs. 71,000 on behalf 
of the estate. The decree, that was obtain- 
ed by the Maharaja of Mabmudabad agaihst 
Haji Siddique Hagan, jn relutson to the execu- 
tion «{ which the present proceedings have 
arisen, w38 in respect of*claims made by the 
Maharaja of Mahmudébud for damages for 
a breach of a separate contract (which 

as nôt made until 1420) and for a return 
of the balance dae on the advances. In 
‘this suit Haji Siddique Hagan was debited 
‘with the loss upon a very large ameunt 
of articles, which were admittedly supplied 
by him as against the advances, but 
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which were returned to him as being 


of inferior quality, The learned trial 
Judge has treated the amount of 
the advances in the hantls of Haji 


Siddique Hasan in the years 1916 and 
1917 as debts due from Haji Siddique 
Hasan to the Maharaja of Mahmudabad. : 
We are unable to agree with this view. 
When a person, whose duty it is to pur- 
chase supplies as an agent on behalf of 
& prineipal and who is remunerated by a 
commission upon the price of the supplies, 
is given advances from which to purchase 
the supplies and pay cash for them, we do 
not consider that .the balance of the 
advance in the hands ofthe agent can be 
considered asa debt due tothe principal 
in such a manner as to convert the agent 
into a debtor and the principal into a 
creditor when the point for decision is 
whether the agent, when he has madean 
endowment of his own property, has made 
such an endowment with the intention of 
defrauding his creditor. The learned 
trial Judge has noted that in the year 
1916 Haji Siddique Hasan admits that 
there was a’ balance of Rs. 3,L00 against bim 
on these advances and that by the end of 
June, 1917, there wasa balance against him 
of Rs. 3,700 on these advances. The learned 
Counsel for the plaintiff-appellant has argu- 
ed that the learned trial Judge has not 
appreciated these figures correctly, and has 
pointed out tous that in.any circumstances 
such balances did not always exist, for 
Ex, A-43, which contains an extract from 
the estate accounts of April, 1917, shows 
that, although on that date the balance under 
the advance as against Haji Siddique Hasan 
was Rs. 2,917-:-6 the amount of supplies 
was Rs. 4,335-9 and the balance in favour of 
Haji Siddique Hasan was Rs. 1,417-15-6. 
From this it would appear that although 
there was usually a balance, from the 
advances in favour of the estate, occa- 
sionally Haji Siddique Hasan had expended 
more than he had in hand in the advance 
account, e Thisis, however? aminor point. 
The major point is whether upon the 
facts showing the nature of the transac- 
tions between Haji Siddique Hasan and the 
Mahmudabad estate, there would have 
been in the mind of Haji Siddique Hasan 
in the years 1916 and 1917 any apprehension 
that he should secure himself against the 
possibility of having subsequently to 
account foran exctss advance by making 
a fictitious endowment, Upon the facta 
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we can find no ground for such a finding. 
This much is known. There is no evidence 
to show that Hajis Siddique Hasan, who at 
the time was a man who had still certain 
property which had been left over after 
the satisfaction of his father's debts and 
who was in employment which brought 
him.in a satisfactory income, and who 
upon the evidence is not shown to have 
heen under liabilities to any one except 
the Maharaja of Mahmudabad, conceived a 
desire to,perpetrate a fraud of.such a 
nature. Hs was in 1916-17 ander no ap- 
prehension that there was likely to be a 
dispute between him and the Mahmud- 
abad estate. It is admitted by the learn- 
ed Counsel for the Maharaja of Mah- 
mudabad that it was only because 
Haji Siddique Hasan had not observed 
the terms of a contract to supply 
grain, which did not come into existence 
until some years afterwards, and which 
could not have been possibly within his 
contemplation in 1916-17, and because he 
supplied certain articles which were ofa 
quality that did not meet with the Maharaja 
of Mahmudabad’s approval, that he lost 
his emloyment with the estate, and that 
. the suit in question was brought against 
him. So far from being in pecuniary 
difficulties in the years 1916-17, we have 
it that. about that period he was expend- 
ing some thousands of rupees in the con- 
struction and equipment of the new. mosque. 
The learned trial Judge lays stress upon 
the fact that with the exception of the 


property in the Ganga Prasad Varma Road * 


Haji Siddique Hasan had no other property, 
and from this he draws the inference 
that a transfer of that property by en- 
dowment and otherwise in itself shows, that 
the transfer was fraudulent to defeat cre- 
ditors. He has, however, left out of con- 
sideration the circumstance that the pro- 
perty in question had been very recently 
acquired by Haji Siddique Hasan and that 
the mere circumstance of its acquisition 
shows that Haji Siddique Hasan was in 
possession of* funds. Here (tq anticipate 
to some extent our’ findings upon sub- 
sequent matters) we note that on the 
evidence about the year 1213 Haij Siddique 
Hasan had divested himself of all his 
ancestral immoveable property. The last 
transfer which he had made was by a 
deed Ex. 39 dated 23rd February, 1909, 
under whieh he had transferred property 
worth Rs. 4,500 to bis second wife Refiq- 


*. 
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un-nissa now deceased (Bismillah Begam 
is his first’ wife) towards satisfaction of 
her dower-debt. It is clearly established 
that about 1913 he Was in possession of con- 
` siderable funds, for he purchased sites in the 
Ganga Prasad Varma Roadand headmittedly 
constructed upon them the buildings which 
contain the mosque, the house which forms a 
subject of the deed of endawment and an- 
other smalfhouse. He was in receipt of what 
is apparently a good income. We have not 
before us in this case the exact account of 
his remuneration on commission from the 
Maharaja of Mahmudabad, but it is stated 
in the plaint (Ex. 7) filed by the Maha- 
raja of Mahmudabad that in one year 
alone he had purchased on the Maha- 
raja's behalf supplies worth more than 
Rs. 70,000. At o. p. 273 Haji Siddique Hasan 
states that his commission was one anna 
in therupee. He puts his average month- 
ly income on commission as between 
Rs. 125 and Rs. 150 a month but it is clear 
that in that particular year his commission 
eame to considerably more. Thus in 1916- 
17 Haji Siddique Hasan is shown to have 
been aman who had funds and who was 
in receipt of an income from what then 
appeared to be a certain and secured em- 
ployment. He was not engaged in specula- 
tive business. We can find no ground 
for supposing that he could have any 
apprehension of subsequently becoming 
heavily in debt. His evidence reads toe 
ufs as on the whole reliable. The learned 
trial Judge does not appear to have been 
impressed favourably by him, but he has 
"given mno satisfactory reasons for his 
opinion. At one place he refers to him as 
a "religious hypocrite” but we are unable 
to find any ground for this accusation. The 
manner in which the plea was taken by the 
defendant the Maharaja of Mahmudabad 
will be found in the proceedings of the Ist 
February, 1926, where his learned Counsel 
stated before the trial Judge that it was 
not the Maharaja’s case that the deed of 
wakf and the deed of gift were executed 
fraudulently by reagon of the misappropria- 
tion of the estate money, but that the 
motive in exeouting them was to save 
his property front being made liable, in 
case the e-tate at any time tried to recover 
the money left with him. We find in 
favour of the plaintiff-appellant on this 
point, and find that the deed of wakf is 
‘not void as having been made fraudulently 
to defeat the creditors of Haji Siddique 
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Hasan. We further find that at the time 
that the deed was executed he had no 
apprehension of having claims brought 
against him. 


We have had some difficllty in under-’ 


‘standing how the wakf can be found. to 
fail unless.it was executed fraudulently 
to defeat creditors. The learned trial 
Judge has net discussed the e Provisions 
of Act VI of1913; Under the "provisions 
of that Actit was open to Haji Siddique 
Hasan to create a wakf of property, which 
would be perfectly valid, even although 
the income during his own lifetime was 
devoted entirely te his own support; and so 
long as*he remained alive such a wakf 
would -be perfectly valid if he did not 
spend anything upon religious and charit- 
able. purposes. It would, however, be 
practically impossible for a man in his 
position to spend nothing upon religious 
&nd charitable purposes, and it is not 
denied by the other side that he did spend 
certain amounts on religion and charity. 

A'very large number of witnesses was 
called on. behalf of the plaintiff-appellant 
who proved (almost unnecessarily) ex- 
penditurfe of this nature. The learned 
trial Judge has not discussed their evi- 
dence in detail, and we do not understand 
exactly how he has appreciated their evi- 
dence. ‘Mashuk Ali (P. W. No. 1) a Pleader 
in the Civil Courts in Lucknow has deposed. 
*to expenditure by Haji Siddique Hasan at 
: the time of Ramzan, Aftar aud Tarar, 
Ashraf Ali a zemindar of Amethi and a 
Provincial Darbari, the gentleman who 
originally purchased plots Nos. 45 and 46° 
in Haji -Siddique Hasan's name has also 
deposed to. such: expenses being incurred 
by -Haji Siddique Hasan. Hakim Wazir 
Khan (P: W. No. 6) has deposed to the fact 

that when the walcfnama was executed Haji 
Siddique Hasan read it out to the congrega- 
tionin the mosque after certain Juma pray- 
ers, -He has deposed to expenses being in- 
curred on-religious purposes by Haji Bid- 
dique Hasan. Sheik Ijaz Ali (P. W. No..8 
a zemindar a Kakori has depoded similarly. 
Hayat Mohammad, (P. No. 9) a confec- 
tioner has deposed to Hajie Siddique Hasan 
purchasing sweets for Uistribution after 
prayers. Wasi Uddin (P. W. No. 11) has 
deposed ¢o his incurring expenses in con- 
ne@ion with religious ceremonies. Rashid. 
Ali (P. W? No, . 12) a zemindar of Kilkori 
&nd well-to-do man has deposed*to expendj- 
ture. upon the. mosque.. Tawaséal Husain 
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(P. W. No. 31) has deposed’ to receiving. 
subscriptions from Haji Siddique Hasan 
on behalf of a Muhammedan orphanage. 
Abrar Husain (P. W. No. 35) has deposed to: 
refreshments being provided for the use of 
worshippers by HajiSiddique Hasan. Haji 
Siddique|Hasan produced abook of accounts 
in which the wakf expenses and.income are 
recorded. This is Ex. 48. Thelearned strial 
Judge considers that the entriesin this book 
of accounts had been written up for the pur- 
poses of the case. He bases this opinion 
partly upon an examination ofthe entries 


‘and partly upon the omission to produce 


their rough drafts from which it is said that 
these accounts were prepared. In respect 
to the first point both of the Judges compos- 
ing this Bench have examined the entries 
in Ex. 48 carefully. One of the members 
ofthe Bench has alarge experience inac- 
counts kept in Urdu by Mohammadans. We 
are unable to discover anything suspicious in 
the entries. The learned trialJudge's argu- 
ment here is peculiar on certain points. 
When he finds that a correction. has been. 
initialled he states that this is evidence, that 
the accounts were fabricated, and that the 
initials had Veen added to give a spurious ap- 
pearance of genuineness. Where he finds 
differencein the ink and in the.pens used 
he states that the fabricator must have used’ 
different pens and different ink in order to 
make the Court believe that the accounts 
were genuine. It is somewhat difficult to 
meet criticism of this nature. 1f the same pen 
and the same ink had been used through- . 


* out, and there had. been no corrections, 


these cireumstances might have been point- 
ed out as showing that the accounts 
had been, written all at the same time. In 
respect to the non-production of the rough 
accounts or chitthas it seems sufficient to 
say that, at the time that the accounts were 
prepared, there was hardly any reason to 
suppose that they would ever be required 
in evidence, or that it would be necessary 
to keep the rough chitthas in order to cor- 
roborate the entries.. Exception is taken 
that in cerjain years the w&akf shows no 
income. The reply here is that during those 
years there was no income as the property 
was not let. But apart from this, the con- 
clugions of the learned trial Judge do not 
commehd themselvgs to us upon this point. 
From the very nature ofthe wakf itself the 
income is to be expended by Haji Siddique 
Hasan upon himself so long as he remains 
alive, he devoting such eortion of the income 
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as‘he thinks fit to religious and charitable 
purposes. It is admitted by the learned 
Counsel for the Maharaja of Mahmudabad 
that Haji Siddique Hasan did during these 


years expend certain sums upon religious: 


and charitable purposes. It is admitted that 
he provided the services of a Qazi and Muaz- 
zin for the mosque and that he paid for those 


services. It is admitted that he supplied: 


refreshments and supplied. the expenses of 
keeping the mosque in order. The argu- 
ment is that, although he had created an 


endowment from the incomeof which these: 


expenses were to be met, he nevertheless 
did not devote the income tothat purpose, 


but retained the income for himself and: 


provided for the expenditure upon endow- 
ment out of his private funds. Weare un- 
able tofaccept this. Where, as here, a 
man has set aside property with the direc- 
tions that his expenditure upon religious 
and charitable objects shall be made from a 
portion of the income of that property and 
where, as here, it is admitted that he has ex- 
` pended sums upon religious and charitable 
objects, theonly possible conclusion would be 


that he utilized a portion ofthe, income at: 


any rate for such objects. Under the Hanafi 
Law this is perfectly sufficient. Our con- 
clusions upon this point include the con- 
clusion that the wakf was given effect to. 
We accordingly find that the wakfnama 
(Ex. 10) of the 19th November, 1916, is valid 
and effective. The plaintif-appellant as 
mutawalli ofthe wakf andasa beneficiary 
underthe endowment has therighto sue 
for a declaration that it is effective and for 
consequential relief. The circumstances 
that Haji Siddique Hasan transferred the 
office of mutawalli to Bismillah Begam on 
the 28th February, 1924, three days after the 
decree was passed against him, does not 
alter the fact. She is at present the muta- 
walli under the endowment but eVen if she 
were not a mutawalli under the endowment 
‘she would have a right as a benefieiary 
under the endowment to put it forward 
against the Maharaja of Mahmudabad de- 
fendant No.l. - ° 

- Wenow come to the second portion of the 
property. These consist of two separate 
houses standing on a part of No. 44anda 
partof No. 45: Wehave first to state the 
preliminary facts as to theacquisition of No. 
44. This portion of the Ganga Prasad Varma 
Road was soldat auction on the same date— 
the 2nd of March, 1913—to a certain Baqar 
Husain for Rs. 205, „The extract is Ex. A-1 
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to which reference has already been made. 
On the 9th April, 1913, Baqar Husain ad- 
dressed the Secretagy of the Municipal 
Board stating that he haa paid the amount 
of Rs. 205 and requesting that the names 
of his brothers Haider Husain and Ahmad 
Beg should be substituted as purchasers 
in place of hisown name. This application 
is Ex. A-2» On the 22nd Mby, 1913, the 
Improvement Trust Committeeof the Board 
sanctioned the change of names in Ex. A-3. 
It is not known whether Haider Husain and 
Ahmad Beg received a sale-deed from the 
Municipality. Presumably they did not 
and there can be no findihg that they did. 
On the 14th June, 1915, Haider Husain 
and Ahmad Beg executed a registered sale- 
deed by which they transferred plot No. 44 
to Haji Siddique Hasan. The sale-deed is 
Ex. 18. Onthe 25th August, 1915, Haji 
Siddique Hasan applied in Ex. A-17 to the 
Municipal Board for permission to construct 
a houseupon No. 44and apparently a portion 
of No.45. The application te the Town Ime 
provement Committee is Ex. A-17 and the 
plan is Ex. A-20. This application was 
sanctioned by the Building Committee on the 
4th October, 1915,(Ex. A-19), and the permis- 
sion to build was granted on the 5th Octo- 
ber, 1915 by Ex. A-18. Under the same 
letter(Ex A-11) which hasalready been refer- 
red to, dated the 18th December, 1916, and 
Ex. A-11/1 the Board requested that sanc. 
tion should be given to the entry ofthe 
name of Haji Siddique Hasan in respect of 
«No. 44 and the permission of Government 
was given on the 21th March, 1917, in Ex. A- 
2 to which reference has already been 
made. Oa the 30th June, 1917, Haji Sid- 
dique Hasan executed Ex. ll. Thisis the 
doeumentupon which the plaintiff-appellant 
rests her claim in respect of this property, 
It isa registered deed which is called a 
deed of gift. It assigns No. 44 and a por- 
tion of No. 45 with every thing appertainin 
to it, the property being stated to be wort 
Rg. 1,500 in favour of Bismillah Begam 
plaintiff appellant in lieu of her dower-debt. 
The deed is called a deed of gift. We con- 
strue it, however, as a deedeof hiba-bil-ewaz, 
asit is clearly a*'giftof property in lieu 
of dower. The amount of Rs. 1,500 would 
not be alargeamount for alady in the plaint- 
iff-appellant's position to receive' as her 
dowez, and there is the evidence of the res- 
peetable witngss Ijaz Ali of K*akori that the 
dower fixed for the defendant's second wife 
was Rs, 60,000. Musammat Bismillah Begam 
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has deposed that the dower fixed in her case 
was Rs. 30,000. It will be seen that under the 
terms ofthe two deedg (Ex. 10 and Ex. 11) 
the plaintiff-appellan received property 
worth Rs. 1,500 in satisfaction of her dower, 
having under a prior deed obtained in part 
satisfaction a small annuity which was to 
be paid to her annually after the decease of 
her husband. We here settle the simple point 
as to whethet this was, on the. face ofit, a 
good grant. We shall consider the objec- 
tions subsequently. Considering that Haji 
Siddique Hasan was a man of landed stock 
whose father had had property’ with a 
land revenue of Rs. 5,000: the amount of 
Rs. 1,500 in full satisfaction of a balance 
.of dower was a very small amourt,and the 
transfer of property of this nominal value 
cannot be challenged upon the face of the 
deed. Weshall consider the objections to 
the transfer subsequently. We continue 
the history of this property. On the 2nd 
January, 1918, Musammat Bismillah Begam 
applied in Ex, 56/2 to the Municipal Board 
for permission to build upon this site, She 


presented with thisa plan Ex. 19. On the. 


22nd January, 1918, the Municipal Board 
Building Committee granted sanction in 
Ex. 56/1. The plaintiff-appellant’s case here 
is in respect of the two houses in question 
that the sites of the two houses were grant- 
ed to her by the deed of hiba-bil-ewaz 
(Ex. 11), that atthe time that the deed was 
executed a small house wasin existence, that 
she herself constructed the larger house, 


- that 5he has been in possession of the pro-, 


perty transferred to her ever since the exe- 
cution of Ex.lland that this property i8 
net liable to attachment and salein execu- 
tion of the decree against her husband, The 
learned trial Judge has found that the deed 
of hiba-bii ewaz was actually executed. 
The learned Counsel for the defendant the 
Maharaja of Mahmudabad does not contest 
that the deed was executed and that it was 
duly registered. The learned trial Judge 
has, however, found that this deed was exe- 
cuted to defraud creditors, that it was exe- 
cuted fraudulently to defraud" creditors that 
the transaction was not a real transaction} 
He has further found that the larger house 
was constructed by Haji Siddique Hasan 
himself out of his own funds. Here also 
the deftndant Maharaja of Mahmudabad 


4füestions the transfer on the ground that. 


at the time the dped Ex. 11 was executed 


Maji Siddique Hasan had no title to: plot. 


No, 44 and any part of plot Ne. 45 because, 
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although a registered deed of sale was exe- ` 
cuted in his: favour by Haider Husain and 
Ahmad Beg, no registered deed of sale was 
executed in favour of Haider Husain and 
Ahmad Beg by the Municipality. This point. 
was decidedin favour of the plaintiff-appel-- 
lant by the learned trial Judge. 

The learned Counsel for the defendant. 
the Maharaja of Mahmudabad does not deny 
that Haji Siddique Hasan had title to the 
plots in question at the time that his client 
attached these buildings in execution of his 
decree, but his case is that he had no title 
to either plot No. 44 or plot No. 45 atthe 
time that deed Ex. 11 was executed. His 
easeis that in respect of plot No. 44 Haji 
Siddique Hasan has since obtained title by 
adverse possession as against the Municipal- 
ity the rightful owner and in respect of 
plot No. 45 that Haji Siddique Hasan has 
acquired title by the execution of the sale- - 
deed Ex. A-15. We need not here go again 
into consideration vf the question whether 
the doctrine of part performance would 
assist the plaintift-appellarit for it is suff- 
cient to note that both parties are here 
agreed that at the time of the attachment 
Haji Siddique Hasan had title to both plots, 
and at the best the case forthe defendant 
the Maharaja of Mahmudabad is that he had 
not such title at the time that Ex, 11 
was executed. The provisions of s. 43 
of Act IV of 1882 remove any doubt as to 
the plaintiff-appellant’s title under Ex. Il 
with respect to this property if the transfer 
was, what it represents itself to be, a genu- 
ine transfer by way of hiba-bil-ewaz. In 
deed Ex. 11 Haji Siddique Hasan represent- 
ed himself to be the owner of plots Nos. 44 
and 45. If. he were genuinely the owner 
under the application of the rule of part 
performance the transfer, if not otherwise 
invalidated, was a good one. But we need 
not cons*der this point. The best case 
that can be put for the defendant 
the Maharaja of Mahmudabad is that 
Siddique. Hassan erroneously represent- 
ed that he was authorised to transfer 
plots’ Nos. 44 and 45. He did transfer 
them and did transfer them for considera- 
tion, if the transfer were an honest transfer, 
in satisfaction of the plaintiff-appellant’s 
elaim for dower. Such being the case the 
transfer at the option of the plaintiff-ap- 
pellant operates upon such title as Haji 
Siddique Hasan subsequently obtained 
in plots Nos. 44 and 45. On the defendant 
the Maharaja of Mahnfudabad’s own showing 
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Haji Siddique Hasan had obtained agood 
title to those plots bsfore the time of the 
attachment. So if the deed Ex. 11 isa good 
deed the title of the plaintif appellant is 
made out to those plots. We, therefore, de- 
cide that the deed Ex. 11 is on the face of it 
a valid deed of hiba-bil-ewas under the 
Hanafi Law. 

Thecase for the defendant the Maharaja 
against the disposition is next that it was 
not a real disposition but merely a fictitious 
transfer which was not intended to operate, 
that it was intended to deceive the world 
and that it was further intended to give 
Haji Saddique Hasan aprotection against 
his creditors in existence or his creditors 
in future. ki f 

The attack upon the disposition made 
here is a similar attack to the attack which 
was made upon the wakfnama. We note 
that provision for satisfaction of the dower 
due to the plaintiff was a provision which 
Haji Saddique Hasan would naturally make; 
and the argument in favour ofits being a 
natural provision is considerably strengthen- 
ed by the circumstance that on the 23rd 
February, 1909, he executed Ex. 39 which 
was also, according to our construction, a 
deed of hiba-bil-ewaz and thereby trans- 
ferred property worth Rs.4,500 to his second 


wife Rafiq-un-nisa (now deceased) in part. 


satisfaction of her dower-debt. The pre- 
sumption in favour of Ex. ll being an 
honest disposition is considerably streng- 
thened by the fact that, he executed this 
prior deed in favour of his second wife. We 
have further pointed out that property of 
the nominal value of Hs 1,500 was certainly 
not an excessive amount of property to trans- 
ferin this manner in view of the fact that 
the amount of dower fixed was Rs. 30,000, 
Atthetime that the deed Ex.11 was exe- 
cuted the property transferred may have 
been worth as much as Rs. 2,500. It was 
clearly not worth more. The property as it 
stands at present is worth about three times 
as much as the property standing on the 
site at the time that Ex. 11 was executed. 
Then only the $8maller house hade been con- 
Strueted, and it apparently had not been 
completely constructed. Subsequently a 
larger house was constructed upon the 
site. We have already considered the 
argument that Haji Saddique Hasan at 
the time that he executed Hx. 10 was 
endeavouring to protect himself fraudu- 
lently, against possible demands from the 
Maharaja of Mahmudabad, and at the time 
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we took into account also the execution of 
Ex.11. We need not repeat what has been 
stated in the earlier portion of our judg- 
ment upon this point. We have already 
given our reasonsfor the conclusion that in 
1916-1917 there could not have been in the 
mind of Haji Siddique Hasan any ap- 
prehension that he should secure himself 
against the, possibility of having subse- 
quently to account for anex(ess advance. 
He was then under no apprehension that 
there was likely to be a dispute between 
himandthe Mahmudabad estate. He wasfur- 
ther then a reasonably well-to-do man, and 
there are no grounds for asuspicion that in 
making the deed of hiba-bil-ewaz(Ex’. 11) he 
hadany degire of protecting himself fraudu- 
lently against the creditors, We  de- 
cide in favour of the .plaintiff-appellant 
upon this point. . 

The disposition isfurther attacked upon 
the grounds that it was never given effect to 
and that possession of the: property covered 
by Ex.11 did not pass to Bismillah Begam, 
The ease for the plaintiff here is that the 
property passed at once into her possession, 
that she herself at her own expense con- 
structed the larger house upon the site, and 
that she ‘has all along collected rents and 
enjoyed the income of the property. The 
learned trial Judge has decided that she 
did not ever obtain possession of the proper- 
ty, that she made no constructions upon the 
site, and that all the constructions upon the 
site were made by Haji Siddique Hasan. In 
yiew of the terms of Ex. Ilall the bhild- 
ings that were standing upon the site on the 
30th June, 1917, passed to the plaintiff. 
Therefore, any buildings that had been con- 
stfucted before that date at the expense of 
Haji Siddique Hasan passed to her under 
the deed. The learned trial Judge's view 
to the effect that the major part of the 
buildings was constructed after the 30th 
June,1917, by Haji Siddique Hasan at his 
Own expense involves the supposition, which 
onthe face of it does not appear to bea 
vety reasonable one, that after Haji Siddique 
Hasan had trafeferred the site with all the 
buildings standing thereen to Bismillah 
Begam he continuéd to construct buildings 
upon it at his own éxpense. But we need 
not discuss the arguments for and against 
this supposition, as, in our opinion, upon the 
evidence it is clearly established that tife 
larger house was constructed by the fady her- 
self at her own expense. Thereport of the 
Commissioner Mr, Hamid Ali, to which the 
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defendantthe Maharaja took no objection, is 
to the effect thatthe Lwo houses upon this site 
formed the same block. When weexamined 
Exs. A-17and A-20 —Ef. A-17 the application 
in which Haji Siddique: Hasan applied for 
permission to make conslructions upon the 
site on the 25th August, 1915, and Ex. A-0 
the plan which he submitted with Ex. A-17— 
and Ex. 56/2,1n which the plaintiff applied 
‘on the 2nd. January, 1918, for permission to 
‘build on the same site and the plan Ex, 19 
which accompanied that application, we ar- 
yived at the conclusion thatthe second appli- 
‘cation in reality was a continuation of the 
first application and that it was in effect an 
application tocomplete the buildings which 
it had been originally sought to construct. 
The learned trial Judge was under the 
impression that the completion report of the 
‘Municipal authorities indicated that Haji 
Siddique Hasan had himself completed all 
the buildings. He based this conclusion upon 
2 note which he made on the 25th January, 
1926, (o. p. 165), because that report was on 
the original of Ex. A-17 but he omitted to 
note a point which we have ascertained 
from an examination of the record, that 
the completion report was based upon an 
inspection which was made on the 19th 
December, 1919, nearly two years after Dis- 
millah Begam had obtained permission to 
make the constructions. The completion 
report affords no assistance in deciding who 
made the constructions, and in order to 
decide’: who made the constructions if is 
necessary to examiné the oral evidence, 
Mukhtar Muhammad (P. W. No. 34) is thé 
husband of Bismillah Begam’s deceasetl 
daughter by her first husband. He deposed 
that he carried out the constructions “on 
Bismillah Begam’s behalf, and that he’ paid 
the expenses of the constructions out of 
money which, was provided him by .the 
lady, partly from the sale-proceeds of 
certain ornaments owned by her, and partly 
from other cash which she had in hand. 
This story was supported by the plaintiff 
herself who was called as a witness (P. W. 
No. 19). Insofar. as the qrnaments were 
concerned it has betn argued before us 
that.the ‘story is clearly false for the lady 
deposed that she sold the ornaments 
ilhrough a certain. Munshi Sakhawat Ali, 
and itis established by Ex A-80 that 
Munshi Sakhawat Ali died on the 18th 
February, 1917, whereas upon the plafntiff's 
own showing she did not Commence the 
constructions until after the 2nd January, 
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1918. But the fact that Munshi Sakhawat. 
Ali died in 1917 does not, in our opinion, 
affect the -question. All that. the lady. 
gtated upon the point was that she had- 
sold her ornaments through Munshi Sakha-. 
wat Ali, because she wished to realise their 
value in cash. She might well have sold 
these ornaments before 1917, and yet not. 
utilised the money until later, and there 
is nothing in her evidence to show that- 
this was not the case. She was never 
under eross-examination asked to reconcile 
the fact that Munshi Sakhawat Ali had. 
died in 1917 with the fact that she had 
utilised the sale-proceeds of the ornaments 
atalater date. Mukhtar Mohammad was 
certainly under the impression that Munshi. 


.Bakhawat Ali was alive at the time that 


the constructions took place, and there he 
was clearly in error. But we do not con- 
sider that this circumstance discredits the 
story. There would have been nothing 
improbable in the plaintiff having valu- 
able ornaments and a certain amount of 
money of her own. Sheis a lady of good 
family and it cannot be assumed that she 
was a pauper. The learned trial Judge 
further diséredits the evidence of Mukhtar 
Muhammad because in a -previous state- 
ment (Ex. W.1) he had stated that the 
builder employed was a certain Dooli 
Chand whereas according to the evidence 
of Maula Bakhsh (P. W. No. 29) Maula 
Bakhsh himself carried out the work. The 
explanation of this apparent discrepancy 
seems, however, to be a simple one. Ac- 
cording to Maula Bakhsh Dooli Chand 
was his mistri that is to say, his foreman, 
He stated that it wasa fact that the per- 
mission granted by the Municipal Board 
was given in Dooli Chand's name. He, 
however, deposed that he was the actual 
contractor. The learned trial Judge makes 
a point ef the fact that Dooli Chand was 
summoned asa witness but was not called. 
Maula - Bakhsh provides the . explanation 
here. He states that Dooli Chand had left 
Lucknow and that his whereabouts could 
not be discovered. There ‘is. further the 
evidence of Amjad Ali an Overseer (appa- 
rently a respectable person) who stated that’ 
he;used occasionally to see the work while 
it was being constructed. Amjad Ali is 
cP. W. No. 17). here is further the evi- 
dence of P. W. No. 35 Abrar Hussain that 
he saw the work in the course of con 
struction and that Mukhtar Mohammad 
was superintending &. We see no reason 
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to disbelieve the evidence of these wit- 
nesses and we do not consider that the 
learned trial Judge, was right in refusing 


to believe them. Upon the facts there is. 


no reason to suppose that the lady was not 
possessed of certain funds. If she were 
possessed of certain funds, there was no 
reason why she should not have made 
these constructions herself at her ‘own 
cost. There was no reason that we can see 
why Haji Siddique Hasan should wish to 
have made constructions upon the site at 
his own expénse after he had transferred 
the site to the plaintiff. The evidence that 
these constructions were made at her own 
cost is, in our opinion, reliable evidence 
and we find that she constructed the 
larger house out of her own funds. This 
aloneis sufficient evidence as to her fos- 
session. i 
` Itis to be pointed out that inasmuch 
as she continued to reside with Haji 
Siddique Hasan after the deed Ex. 11 
was executed, and as she is a pardanashin 
lady actual evidence of possession by her 
would not be very material Nevertheless 
there is actual evidence. 

There is the evidence afforded eby Ex. 13 
a deed oflease of the larger house dated 


:8th June, 1919, executed by certain Bijairaj ` 


in favour of the plaintiff. His evidence 
“was not procurable, but the lease is proved 
by Sheikh Mohammad Ali (P. W. No. 4 
who wasa marginal witness to the lease. 
There is also the evidence of Hakim Abdul 
Basi Khan (P. W. No. 3) to the effect that 
at one time he was a tenant of the smaller 
house on behalf of the plaintiff. Muham- 
mad Ramzan Man Ullah (P. W. No 3) a 
photographer deposed that he was on an- 
other occasion a tenant of the smaller 
house on behalf of the plaintiff. Rashid 
Ali (P. W. No. 12) deposed that on one 
occasion the plaintiff allowed him to reside 
in the smaller house without payment. 
Ashraf Ali (P. W. No. 5) deposed that on 
another occasion the plaintiff allowed him 
to use a portion of the house without pay- 
ment. Thelearmed trial Judge has given 
as his reason for discrediting this evi- 
dence that the plaintiff being a parda- 
nashin lady,no body would be really likely 
to know whether the houses were her 
houses or the houses of her husband, but 
we see no reason to suppose that these 
witnesses did not have knowledge as to 
whom they were dealing with. It is in 
evidence that Mukhtay Mohammad, who 
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was the husband of the lady’s deceased 
daughter by a former husband, acted as 
her agent, and we can see no reason for 
supposing that if she had not been the 
actual owner ofp these houses she would 
have employed an agent. 

It was argued by tke plaintiff's learned 
Counsel that under the Hanafi Law there 
was no necessity that possession should 
pass over the property in ordgr to make 
a hiba-bil-ewaz valid and that tle hiba- 
bil-ewaz was on the face of it valid. This 
contention is correct, but, in our opinion, 
upon the, evidence possession passed to 
the lady. We, therefore find on this portion 
of the case that the deed Ex. 11 was a 
valid deed, that it was not executed 
fraudulently, that it was meant to have 
effect and that it has had effect that the 
lady has been in enjoyment of the pro- 
perty conveyed by the deed, that she at 
her own expense has made constructions 
upon that property, and that she has 
remained in possession of the whole of 
the property and has realised the income- 
derived from it. 

We now come to the last portion of the 
case. . A 

The plaintiff has also claimed the three 
shops which are in the same block as the 
mosque. These shops are not covered by 
the deed Ex. 10 or by the deed Ex. 11 
and the plaintiffs case in respect to 
these shops is that they formed part of 
the «nosque property, that they cannot 
be sold in execution of decree and that 
ske as a Sunni has a right to object 
to.their attachment and sale. The appeal 
must fail inrespect to these three shops 
for jit is not established upon any evidence* 
that theshops are endowed property. They 
were constructed by Haji Siddique Hasan. 
There isno reason to suppose that they 
were ever made a portion of an endow- 
ment. The management and enjoyment in 
respect of these shops is substantially sepa- 
rate from the mosque and its appurten- 
ant, building. They are in no sense a 
portion of the mosque. The appeal, there- 
fore, fails upon ‘the latter point. 

Our conclusion, ,therefort, is that the 
appeal must succeed to the following extent, 
The plaintiff Bismillah Begam is given a 
decree for a declaration that the deeds 
Ex. 10 and Ex. 11 are valid deeds and thate 
the hoases known as the Mahbub Manzil 
and other buildings which’ form. the 
subject of Ex. 10 and the two houses and” 
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. any other buildings which stand upon the 
site which was transferred by Ex. 11 are 
not liable to attachment and sale in execu- 


tion of a decree against Haji Siddique 
Hasan. The remaining Yelief that she 
requires is disallawed. As she has, 


however, succeeded in respect of the 
greater part of her claim we direct that 
the defendant No. 1 the Rajaof Mahmud- 
abad shall bay his own costs and those of 
the plaintiff in both Courts. 

G. H. Appeal allowed in part. 

A. N. A. 





s 
ALLAHABAD HIGH COURT. 
Ssconp Civin APPEAL No. 1379 or 1924. 
March 21, 1927. ; 
Present: —Mr, Justice Iqbal Ahmad. 
Lala RAM CHARAN LAL AND ANOTBER— 
DEFENDANTS—APPELLANTS 
. versus 
BASDEO SAHAI AND aNoTHER—PLaInTIFFS 
—— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 28, 58— 
Bransfer by insolvent, whether cam be challenged. by 
prior transferee—Transfer of Property Act (IV of 
1882), s. 58—Fraudulent transfer— Transfer made in 
order to defraud subsequent transfer for value, whether 
can be avoided. : 

A transfer of his property effected by an insolvent 
is not necessarily void as against all persons. Where 
neither the Receiver nor ‘the Insolvency Court 

. challenges such a transfer, a prior gratuitous trans- 
feree from insolvent has no locus standi to chalfenge 
the wansfer, (p. 93, col. 2.] . x. 

Sheo Nath Singh v. Munshi Ram (1), distia- 

ished. : : 

Ead Sarup v. Nand Ram (2), followed. . 

A gratuitous transfer may be set aside under s. 53 

of the Transfer of Property Act if the Court finds 
that the transfer was made with a view to defraud 
subsequent bona fide transferees for value. [p. 94, 


1.1. 
m o ii appeal from a decree of the Dis- 


trict Judge, Bareilly, dated the 4th August 
of 1924. 

Messrs. S. N. Chaube and S. B. Johari, 
for the Appellants. 

Mr. U. S. Pajpai, for the Respondents 

JUDGMENT.—fhe two App eals 
Nos. 1379 and .1380 of 1924, arise out of 
two suits for possession of certain plots of 
land. * i 

The facts giving rise to the two suits are 
shortly’ these:— One Debi Sahai was the 
Swner of a 21 biswas share in Mahal Gulabi 
of village Jalib Nagla. On the 15th of June, 
1915, he mortgaged that shate to his sigter, 
Musammat Ganga Dei, for Rs. 1,000. He 
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again, bya subsequent mortgage dated 
the 16th of August, 1915, mortgaged the 
same share to Shadi Lalhusband of Musam- 
mat Ganga Dei for Rs, 2,000. By that time, 
Debi Sakai had become fiftancially em- 
barrassed and itis alleged that he then 
commenced to make fictitious transfers of 
his property with a view to defraud his 
creditors and possible subsequent bona 
fide transfereesfor value of his property. 
Onthe 17th of August, 1915,-he executed a 
deed of gift of the entire 24 biswas share in 
favour of his son Manmohan Sahai. In 
December, 1916, he executed a deed of gift 
in favour of Jaggannath Prasad of all the. 
plots in dispute inthe suits giving riseto 
the present appeals. These plots appertained 
to the 2$ biswas share, and the validity of 
this deed of gift was assailed in the present 
litigation. A few days afterthe execution 
ofthe deed of gift DebiSahai applied to 
be declared an insolvent, and was adjudged 
an insolvent on the/19th of January, 1917. 
On the 12th of May, 1917, Manmohan Sahai, 
his son, committed suicide. On the 
death of Manmohan Sahai, Debi Sahai 
gave out that Manmohan Sahai had made 
an oral Will bequeathing the entire 24 
biswas share, that had been gifted to him 
by the deed of gift dated the 17th of August, 
1915, in favour of his step-mother Musammat 
Chameli, and on the 22nd of May, 1917, Debi 
Sahai executed a deed of relinquishment 
with respect to that share in favour of 
Musammat Chameli. On the same date 
viz, the 22nd of May, 1917, both Debi Sahai 
and Musammat Chameli, executed a sale 
deed ofhalf of the property (1+ biswas) in 
favour of Musammat Ganga Dei and 
Musammat Sarup Dei wives of Shadi Lal, 
and thereby wiped off the two mortgages 
of the year 1915. The next day that is on 
the 23rd of May, 1917, Debi Sahai and 
Musammat Chameli executed a sale-deed 
of the remaining 14 biswas share in favour 
of Basdeo Sahai and by the consideration 
of that .sale-deed, the debts of the remain- 
ing creditors of Debi Sahai were paid off. 
Musammgt Ganga Dei, Musammat Sarup 
Dei and Basdeo Sahai applied for muta- 
tion ofnames, and their names were entered 
in the revenue papers as against the 
shares purchased by them. In the mean- 
time Jagannath, Prasad applied in the 
Revenue Court for the formation of a 
hakiat-i-mutfarriqua (miscellaneous pro- 
perty) of the plots gifted to him in 1916, 
aggregating in area to 71 bighas 8 biswas, 
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and this application was allowed. "Thus, 
though thenames.of Musammat Ganga 
‘Dei, Musammat-Sarup Dei and Basdeo 
Sahai were eatered as against the share 
purchased by them, the formation of the 
haqiat-i-mutfarriqua deprived them of the 
major portion of the property purchased 
by them, and this led to the institution of 
two suits, one by Musammat Ganga Dei 
and Musammat Sarup Dei, and the other 
by Basdeo Sahai, for possession of the 
plots gifted to Jagannath Prasad in 1915. 
' The plaintiffs of both the suits claimed 
„possession of half of those plots. Their 
' case was that the deed of gift executed:by 
Debi Sahai infavour of Jagannath Prasad 
was fictitious and collusive and was 
executed with aview to defraud prior'and 
subsequent transferees for value, and also 
the creditors of Debi Sahai. The defend- 
ants to the suit were Jagannath Prasad 
and transferees from him. They 1esisted 
the suits mainly onthe grounds that the 
sale in favour of the plaintiff or plaintiffs 
of each suit was fictitious and without 
consideration, and that the giftin favour 
of Jagannath Prasad was valide - 

The suit brought by Musammat Ganga 
Dei and Musammat Sarup Dei was heard 
by the learned Munsif cf Bareilly. .He 
held that the sale in favour of Musammat 
Ganga Dei and Musammat Sarup Dei was 
valid, and so was the deed of gift in favour 
of Jagannath Prasad and on these find- 
ings he dismissed the suit. : 

The suit filed by Basdeo Sahai was 
transferred to the Court of the Subordinate 
Judge of Bareilly and was heard and 
decided by that Court. The learned Sub- 
ordinate Judgeheld that the sale in favour 
of Basdeo Sahai was valid, but the gift 
in favour of Jagannath Prasad was fraudu- 
lent and was voidable at the option 
‘of Basdeo Sahai, who was a bona fide 
‘purchaser for value, and accordingly he 
decreed Basdeo Sahai's suit. Two appeals 
were filed in the Court of the District 
Judge, one bye Musammat Gangg Dei and 
Musammat Sarup Dei against the decree 
of the learned Munsif, and the other by 
some of the defendants to the suit brought 
by Basdeo Sahai. Both the appeals were 
heard and decided hy-one judgment by 
the learned District Judge. He held 
that Musammat Ganga Dei, Sarup Dei and 
Basdeo Sahai were bona fide transferees for 
value, and:the deed ef gift in favour of 
Jagannath Prasad was fictitigus and collu- 
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sive, and accordingly he allowed the appeal 
of Musammat Ganga Dei and Musammat 
Sarup Dei and dismissed the appeal 
filed against the decree of the Subordinate 
Judge. The two appeals before me are 
against the two deérees of the learned 
District Judge mentioned above. 

In appeal before me it is grgued that 
the sale-de@ds referred to abeve, having 
been executed after Debi Sehai had been 
declared an insolvent, are void, and as such 
the two suits brought by the vendees under 
those sale-deeds were not maintainable. 
It is further argued that, thedeedof gift 
in favour of Jagannath Prasad was not 
fictitious and collusive and that s. 53 of the 
Transfer of* Property Act had no appli- 
cation to the facts of the case. In my 
judgment, there isno substance in either 
of the pleas urged by the learned Counsel 
for the appellants. 

The learned Counsel maintains that, in 
view of the provisions of s. 28 of the 
Provincial Insolvency Act, the entire pro- 
perty of Debi Sahai, on his being adjudged 
an insolvent, vested in the Receiver, and, 
therefore, Debi Sahai had no transferabbe 
interest left in that property, and the 
sale by Debi Sahai in favour of the plaint- 
iffs of the two suits was void. In support 
of this contention reliance is placed on 
the case of Sheo Nath Singh v. Munshi Ram 
(1. That case, in my opinion, is distin- 
guishable. In thatcase the transfer made 
by an insolvent was sought toe be 
avoided by the Receiver himself in whom 
the property of the insolvent had ‘vested, 
In the present case neither the Receiver 
nor the Insolvency Court ever challeng- 
ed the validity of the sale-deeds executed 
by Debi Sahai, and indeed by the considera- 
tion ofthose sale-deeds the entire debts 
due from Debi have been paid off. In 
view ofthe decision in Shiam Sarup v, 
Nand Ram (2) I must hold that it is not 
open to the defendants appellants to 
chellenge the validity ofthe sale-deedg 
dated the 22nd of May, 1917, and the 23rd 
of May, 1917, Nen 

The eircumstanees pointed out by the 
lower Appellate Court in its judgment leave 
noroom for doubt that the deed of gift in 
favour of Jagannath Prasad was fictitious 
and collusive, but it is argued that s. 53 e£ 
the Ttansfer of Property Act has no Spplica- 

(à) 55 Ind. Cas. 941; 18 A.L: J. 449; 2U.P.L; E 
(All) 122; 42 A9433. ‘ 

(2) 63 Ind, Cas. 366; 43 A, 555; 19 A, L, J, 511, 
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tion tothe present case, inasmuch as the 
effect of the deed of gift was not to defraud 
‘any creditor of Debi Sahai. Iam unable 
to agree with this contention. The sale- 
deeds .referred to .above included the 
plots gifted to Jagannath Prasad. But 
for the inclusion cfthose plots in thesale- 
deeds, the fendees would neyer have paid 
the consideration that they did pay for the 
property purchased by them. It was the 
consideration for the entire 25 biswas share 
including the plots in dispute paid by the 
‘vendees that enabled Debi Sahai to clear 
off his debts. But for the inclusion of the 
plots in dispute in the sale-deeds the entire 
debt due from Debi Sahai would not have 
been paid off. It is, therefore, clear 
that the effect of the deed of gift 
was to defraud the creditors of Debi 
Sahai. Moreover if the deed of gift is 
allowed to stand, subsequent bona. fide 
transferees for value would suffer. ‘Lhe 
effect of the transfer in favour of Jagan- 
nath .Prasad being to defraud a subsequent 
bona fide transferee for value, and the 
transfer in his favour having been made 
gratuitously, the Courts below were right 
in presuming that. the gift in favour of 
Jagannath Prasad was made with intent to 
defraud subsequent transferees. In my 
judgment, the lower Appellate Court in no 
way misdirected itself on any question of 
law in coming tothe conclusion that „the 
. gift,in favour of Jagannath . Prasad was 
fictitious-and collusive and could be avoided 
under s. 53 of the Transfer of Property 
Act. qu 
e For the reasons given above, I dismiss 
both the appeals (Second Appeals Nos. 1379 


and 1380 of 1924) with costs. 
oe K. Appeals dismissed. 


OUDH CHIEF CQURT. 
ExzcuTIoN or DECREE APPEAL No. 3 
. * or 1927, 
: April 27,1927. 
. Present:—Mr. Justice Hasan and Mr. 
i Justice King. 
"Kunwar JANG BAHADUR-—JUDGMENT- 
f . DEBTOR—AFPELLANT . 
| 0 * yersus | > 
Babu JAGAT NARAIN-Dzpnzz-Horrfén 
c —RESPONDENT 


Civil Procedure Code (Act V of 1908), s. 68, Seh, II, 


JaNa BAHADER v. JAGAT SABAIN. 
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para. ll—Mortgage-decree—Collector dealing with 
property under s. 68 and Sch. III~-Order by Court 
executing money decree against. judgment-debtor 
directing Collector not to pay over surplus sale pro- 
ceeds to judgment-debtor—W hether amounts to ‘issuing 
a process" against immoveable property —W hether 
illegal or improper. NA 

When a judgment-debtors immoveable property is 
being dealt with by the Collector under s. 68 and 
Sch. II of the Civil Procedure Code in execution of 
a decree for sale of the property on the basis of a 
mortgage, an order issued by the Court executing’a 
money, decree against the judgment-debtor directing 
that ifthe Collector finds he has dny surplus sale 
proceeds in his hands after selling the property he 
should not pay them over to the judgment-debtor, 
but should retain them for payment to the money 
decree-holder does not amount to “issuing a process” 
against the judgment-debtor's immoveable property 
within the meaning of Sch. HI, para. 11 of the Civil 
Progedure Code and is not illegal or improper. [p. 
95, col. 2.] 

Appeal against the order of the Sub- 
ordinate Judge, Hardoi, dated the 30th 
October, 1926. ' f 

Mr. A. P. Sen, for the Appellant. 

Messrs. Bisheshar Nath, Haider Husain 


and Ali Zaheer, for the Respondent. M 


JUDGMENT.—This is an appeal 
against an*order of the Subordinate Judge 
of Hardoi, dated the 30th October, 1926, 
dismissing the judgment-debtor's objections 
to.the Subordinate Judge’s order regarding 
the execution of the decree held by the re- 
spondent against the appellant. 

One Ram Raghubar got a simple’ money 
decree against Durga Prasad in the Court 
of the Subordinate Judge, Lucknow, on the 
31st August, 1910. Ram  Raghubaris the 
predecessor-in-interest of the respondent- 
decree-holder, and Durga Prasad was the 
predecessor-in interest of the . appellant- 
judgment-debtor. The amount decreed was 
enhanced by the Appellate Court by its 
decree, dated the 25th August, 1911. Ever 
since that time the decree-holder has 
been making vain attempts to realize the 
decretal amount in -execution. The long 
and complicated history of this case (and of 
the connected Execution Appeal No.4 of 
1927) is set forth in considerable detail in 
the judgment of the Judicial Oommis- 
sioner’s Court in the case of Koer Jang Baha- 
dur v. Bank of Upper India, Limited (1) and 
in the judgment of the Ohief Court in the 
case of Jang Bahgdur v. Jagat Narain (2). 
Itis unnecessary, therefore, to repeat the 
history in any detail. Passing over the 


(1) 87 Ind, Cas, 21; 28 ©. O. 330; 2 O. W. N. 73; 12 
.0. L. J, 146; A. L R. 1925 Owdh 448. — . .' , 
(2) 92 Ind. Cas, 908; A, I. R, 1926 Qüdh 318, 
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“various applications made for transfer of 
the decree for execytion to the Court of the 
Subordinate Judge, Hardoi, and for attach- 
‘ment of movéables, we find that the decree- 
holder made an applieation on the 25th of 
January,1917, to the Subordinate Judge, 
Hardoi for execution of the decree by attach- 
‘ment of the judgment-debtors immoveable 
property. The Subordinate Judge ordered 
the appointment of a Receiver for collecting 
the income of the judgment-debtor’s im- 
‘moveable property. At the time when this 
order was passed the judgment-debtor’s 
immoveable property was being dealt with 
‘by the Collector under s. 68 and Sch. NI, 
;Oivil Procedure Code, “in execution of a 
-decree obtained by the Bank of Upper India 
for thesale of the property on the basis’ of 
.a mortgage. The judgment-debtor object- 
ed that the Subordinate Judge was pre- 
-cluded by the terms of para. 11; Sch. HUI 
from issuing this process against the pro- 
perty which was being dealt with by the 
Collector under s. 68 and Sch. HI, Civil 
Procedure Code. The Judicial Commis- 
‘sioner's.Court gave effect to this objection 
in their judgment in the case of Koer Jang 
‘Bahadur v. Bank of Upper India, Limited 
.(}).and ordered the removal of the Receiver 
- The decree-holder then made an attempt 
to have his decree transferred to the Collect- 
or for execution. The Chief Court, in their 
decision in Jang Bahadur v. Jagat Narain 
(2) decided that the Subordinate Judge had 
no jurisdiction to transfer the execution 
of a simple money decree. to the Collect- 
on ks : 

Meanwhile the application for. execution 
madeon the 25th January, 1¥17; remained 
alive, although the. proceedings taken with 
reference to it had proved ineffectual. 

On the 10th September, 1y26, the decree- 
holder applied for an amendmen of his 
application dated the 25th January, 1917, 

_ asking the Court (a) to order rateable dis- 
tribution of the assets leftin the hands of 
. the Collector after sale ofthe property held 


by him under Sch. III of the Ojvil Pro-. 


cedure Code, or else (b) to keep the execu- 
tion application onthe Court’s file until 
the property is released by the Collector, 
after the sale of such portion of the property 
as may be sufficient to satisfy the decree 
sent to him for execution. * 

The judgment-debtor raised various 
objections to this application. The Sub- 
ordinate Judge then made the order dated 
30th October; 1924, which is the subject- 
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‘matter of the present appeal He held that 


the decree-holder could not get rateable 
distribution under s. 78 as that section does 
not apply to thif ease, but that the decree 
should be realized "in this way that the 
Collector havizg sold the property should 
in the first instance pay offthe money due 
to the Bank under a sale decree and there- 
after, if any Money remains over, the same 
Should be paid to the present decree-holder 
towards his decree." He goes on tosay that 


f, for any reason, the property is not sold 


under the Bank's decree, then the property 
may besold in satisfaction of the present 
decree-holder's decree. His order tnerely 
amounted to this, that if the Collector found 
he had any” surplus sale-proceeds in his 
hands after sellingthe property in execu- 
tion of the Bank's decree, he should. not 
pay over the surplus cash to the judement- 
debtor, but should retain it for payment 
to the decree-holder in the present suit. 
Thelearned Counsel for the appellant 
argued that this order conflicts with the pro- 
visions of para. 11, Seh. III, Civil Procedure 
Code, since it amounts to "issuing a process" 
against the immoveable property which.fs 
being dealt with by the Collector under 
that Schedule. The property in question 
4s no doubt propertyto which para. ll of 
Sch. III refers, but the question is whether 
the Subordinate Judge's order conflicts 
with the provisions of that paragraph. In 
our*opinion it does not. The question is 
whether the order amounts to "issuifig a 
process" against the immoveable property, 
In our opinion the order can at most be 
taken as issuing a process against the sale 
proeeeds of the immoveable property. It is 
analogous to the attachment of adebt due 
to the judgment-debtor and cannot be 
held to amount toattachment of the immove- 
able property itself or ofitsincome. The 
order will only take effect after the immove- 
able property has been sold, and does not 
in any way affect the immoveable property 


go kong as the latter remains under the 


Collector's conttel. For these reasons, we 
fnd that the Subordinate , Judge's order 
does not amount to “issuing a process" 
against the judgment-debtor's immoveable 
property within the meaning of Sch. IIl 
para. ll, and is not illegal or improper. 
The learned Counsel for the appellant 
tentatively raised another, pea that the 
application for ¢xecution made on the 26th* 
January, 1917, was invalid as being time» 
barred. Although the execution proceeds 
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ings have been.the subject of much litigation 
between the parties for many years, the 
‘judgment-debtor never suggested on any 
previous occasion that this application 
of the 25th January, 1917, was barred by 
limitation, and the principle of res judicata 
‘seems to preclude him from raising that plea 
now. It is unnecessary, however, to decide 
that point, 45 the learned Coynsel was un- 
‘able to make out even a prima facie case 
‘in support of his plea, and did not press 
the point. ek ot, 
The appeal, therefore, fails and is dismiss- 
ed with costs. : 
G. H. 
A.N. A 


n 


ki Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Frest Civin APPEAL No, 1 oF 1924. 
February 7, 1927. : 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. . 
RAM CHARAN SAHU AND ANOTHER— - 
PLaINTIFFS—APPELLANTS 
. t. versus $ 
GOGA alias MATA PRASAD AND OTHERS 
—DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), s. 9, Seh. I, Art. 109— 
Civil Procedure Code (Act V of 1908), s. 11---Mesne 
- profits, suit for-—Limitation, commencement of— 
Suspension of limitation-—Res judicata. — 

In applying the principles of limitation Courts 
are not permitted to travel beyond the provisions 
embodied in the Limitation Act and apart from the 
-provisions of that Act there is no principle which can 
legitimately be invoked to add to or supplement sts 
provisions. [p. 99, col. J.. t 

Once a period of limitation has begun to run it 
ecannot be suspended unless that suspension 18 itself 
provided for in the Limitation Act. [ibid] € | 

Article 109 of Sch. I to the Limitation Act gives the 
starting point of limitation for a sult to recover 
“mesne profits asthe date when the profits are received 
‘and a Court cannot make the limitation in such a 
-ease start’ instead from the date of the adjudication 
of the rights between the parties. The right to re- 
“cover mesne profits accrues when the profits to which 
‘a person is entitled are wrongly received by another 
person and if time once begins to ranit cannot be 
‘suspended by & subsequent decision of the @ourt 
which merely confirms the title q&the person entitled 
' to recover mesne profits. *[p. 100, col. 2; p. 301, col. 1.] 
Section 1l of tħe Code of Civil Procedure and the 
Limitation Act create distirfet and independent bars 
to the maintenance of a gfit and it may well be that 
only one bar operates though the other may not. [p. 
201, eod I Whether when a relief for pendente lite 
“and futyre mesne profits is specifically claimed in the 
plaint and is net anted—intentionally or owing to 

» an. oversight—that relief cannot Be deemed to have 
'been refused within the meaning of Explanatiofi V to 
R 11 of the Qivil Procedure Code, Tp. 98, col. 1] 


kim OHARAN SAHU t. GOGA, 


‘Prasad v. Ram Charan Sahu (1). 


[10 I. O. 1927] 


First appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the llth of 
September, 1923. : | 

Messrs. P. L. Banerji and Kumuda Pra- 
sad, for the Appellants. 

Dr. M. Wali-ullah and Mr. Harnandan 
Prasad, for the Respondents. 


- JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for recovery 
.of possession. This case has a long history 
behind it, which it is not necessary to 
recite at length. For the purpose of this 
appeal the facts may be briefly stated as 


. follews:— 


. Certain mortgagees brought a suit forsale 
against the original mortgagor and against 
one Musammat Sheo Lagna, an ostensible 
transferee of the property. When implead- 
ed she stated to the Court that she was 
not the real owner, but that her sons were 
the real owners and they ought to be im- 
pleaded, The mortgagees forsome reascn, 
nof quite apparent, resisted the attempt to 
bring the sons of Musammat Sheo Lagna 
on the record. They obtained a decree 
against the lady behind the back of her 
sons. They put to sale the right, title and 
interest of Musammat Sheo Lagna, and 
themselves purchased that right, title and 
interest at an auction sale. They then ap- 
plied for possession which was formally 
granted to them in the year 1900. On the 
strength of this formal delivery of posses- 
sion they succeeded in ousting the sons, 
who had not been made parties to the mort- 
-gage suit at all. In 1911 the sons instituted 
a suit to recover possession of the property 
on the ground that they were the real 
owners and that they had been wrongfully 
dispossessed. It is important to note that, 
in addition to the relief for possession, the 
Bons claimed not only past mesne profits 
but also pendente lite, and future mesne 
profits. 'fhe first Court dismissed the suit 
but the District Judge remanded it. This 
case came up in appeal to the High Court 
and it was finally decided between the 
parties that the former litigation did not 
operate 4s res judicata against the plaintiffs 
and the remand order was upheld: Mata 
On the 
9th of July, 1915, the trial Court decreed 
the plaintiffs’ claim on payment of a cer- 
tain sum. On fippeal the District Judge 
upheld the conditional decree but reduced 
the amount, On the 20th of July, 19:0, 


(1) 25 Ind. Cas. 981; 18 4. L. J, 701; 36 A, 446, — , 
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the High Court in second appeal held that 
the plaintiffs had been wrongfully dispos- 
sessed by the auction-purchasers and were 
accordingly entitled to an unconditional 
decree for possession without payment of 
any amount whatsoever. The learned 
Counsel who appeared for the plaintiffs ap- 
parently did not bring to,the notice of the 
High Court that the plaintiffs had in the 
plaint claimed mesne profits pendente lite 
and future. There: was accordingly an 
omission to make any order as regards 
mesne profils which had accrued. 

The plaintiffs did not apply for a review 
of judgment and did not take steps to 
obtain any decree far mesne profits in 
their favour, Baton the 10th of. May, 1922, 
they instituted the present suit for recovery 
of mesne profits from the 16th of December, 
1911, till the 3rd of September, 1917, namely, 
from the date of the institution of the 
previous.suit till the date of the delivery 
of possession of the property to them. This 
suit was contested by the defendants on 
the ground that the present claim was 
barred by the principle of res judicata on 
account of the previous litigation, and that 
in any case. part of the claim ‘was barred 
by time. di 


The learned Subordinate Judge, relying 


on certain rulings of this High Oourt, has 
held that the présent suit is not barred by 


the principle of res judicata. He has, how- . 


ever, held that the elaim to recover mesne 
profits for more than three years prier to 
the present suitis barred by time. 

The plaintiffs have come up in appeal 
and challenge the finding as regards the 
question of limitation. The learned Coun- 
sel for the respondents, however, have fur- 
ther urged that the suit is barred by the 
principle of res judicata, 

There can be no doubt that under the 
old Oode of Civil Procedure it was held by 
almost all the High Courts that a subse- 
quent suit for recovery of mesne profits 
which had accrued since the institution of a 
previous suit is not barred by the principle 
of resjudicata, byen though that amount had 
been claimed in the former suit. We may 


mention the Full Bench case of Ram Dayal. 


v. Madan Mohan Lal (2) which was followed 
in the case of Ram Din v. Bhup Singh (3). 
This view was followed, by the Calcutta 
and the Madras High Courts also, ` ~ 


( 21 A. 425; A. WIN. (1899) 153; 9 Ind. Dec. (N. 8.) 
(3) 30 A, 225; 5 A. L, J, 192; A. W, N, (1908) 96, 
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Under the old Code there was a separate 
section, s. 211, dealing with mesne profits 
which accrued from the date of the insti- 
tution of the suit 'intil the delivery of 
possession. THis was separate and distinct 
from s. 212 which dealt with mesne profits 
prior to the suit. In addition to these 
sections there was a proviso to s. 244 in the 
followingtwords: "Nothing im the section 
shall be deemed to bar a separate suit for 


mesne profits accruing between the institu- 


tion of the first suit and the execution of 
the decree therein, where such profits are 
not dealt with by such decree." It has also 
to be noted that under the old Code, the 
mesne profits had to be determined in the 


. execution department which conducted an 


enquiry after the passing of the decree. It 
was, therefore, held by the Full Bench of 
this Court in the case of Ram Dayal v. 
Madan Mohan Lal (2) that “where a suit 
has been brought for possession of immove- 
able property and for mesne profits both 
before and after suit, the mere omission 
of the Court to adjudicate upon the claim 
for future mesne profits will not operate 
as a barto a subsequent suit for mesne 
profits accruing due after the institütion*of 
Strong reliance was 
placed on the word ‘may’ used in s. 211 and 
the proviso tos. 244. The view as stated 
above was accepted by the other High 
Courts. 

The new Code of Civil Procedure has 
bréught about a substantial change. In 
the first place mesne profits are not? now 
“determined in the execution department, 
‘but by the Court disposing of the suit, 
Order XX,r. 12 deals with mesne profits 
béth prior tc the suit and from the insti- 
tution of the suit, and provides what decree 
the Court may pass when a suit for the 
recovery of possession of immoveable pro- 
perty and for rent or profits, is instituted. 
It would be difficult to hold that the word 
“may” used in this rule would merely indi- 
eate a discretion of the Court with refer- 
erfce to cl. (a) dealing with a decree for 
the possession*of the,property. Even if the 
Oourt passes a preliminary decree in the 
first instance,a fimal decree in respect of 
the rent or mesne *profits has to be passed 
after an enquiry has been made, 

It is further to be noted that from s. 47, 
which corresponds to the old s. 244 tfe 
proviso referred to above bae been'omitted, 
though, of course, the omission is due 
mainly to the fact that the mesne profitg 
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are no longer to be determined in the exe- 
cution department, : 

' In spite of the changes introduced in the 
‘new Code two out of the three learned 
Judges of the Madras High Court, in the 
ease of Doraisami Aiyar v. Subramania 
Aiyar (4) held: that afresh suit to recover 
mesne profits was not barred by s,11. The 
dissenting Judge adhered to the contrary 
view expressed by: him and another learned 
Judge in the case of Ramasami Iyer v. 
Srirangaraja Iyengar (5). The view of the 
majority was followed by a Bench of this 
Court in the case of Mohammed Ishaq Khan 
'v. Mohammed Rustum Ali Khan (6) where 
it was'held that the principle enunciated 
in the Fall Bench case of this,Court was 
applicable even under the new Code and 
that a subsequent suit for mesne profits 
pendente lite and future could be main- 
tained when the Court had on a previous 
occasion omitted to adjudicate upon such 
claim. In the opinion of the learned Judges 
who decided that case the alterations in 
the new Code were not material so far as 
this point was concerned. 

The Allahabad and the Madras cases, 
However, have not been followed by the 
Bombay High Court in the case of Atmaram 
Bhaskar v. Parashram Ballal (7). 

It is certainly a point for consideration 
whether, when a relief for pendente lite and 
future mesne profits was specifically claimed 
in the plaintand it was not granted—in- 
tentionally or owing to an oversight— that 
relief cannot be deemed to have been re- 
fused within the meaning of Explanation 
V to s, ll ofthe Code of Civil Procedure. 
dn this particular case, however, we do not 
think it necessary to go into this question 
as the appeal can be disposed of on the 
other ground raised, namely, that of limi- 
tation, 

The claim to recover mesne profits is 
prima facie governed by Art. 109 of the 
Limitation Act under which the period of 
three years begins to run from the date 
when the profits were received. The learn- 
ed Advocate for theappelfants has to con- 
cede that if this Article were to be applied, 
the claim for profits rior to three years 
before the suit is barred by time. He has, 
however, tried to meet this difficulty in two 


* (1) 42 Ind, Cas. 929; 41 M. 188; 22 M. L. T. 481; 33 
ML, Je 699; (1917) M. W. N, 847, 6 L, W. T84(F. B). 
(5) 26 Ind. Oas. 022; 2 L, W. 8, ° : 
(8) 44 Ind. Cas, 85; 41 A. 292; 16 A. L, J. 182, 
(7) 58 Ind. Cas. 419; 44 B, 804; 22 Bom, Lif. 982, 
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ways, firstly by contending that the run- 
ning of limitation was suspended during the 
time when the previous litigation was pend- 
ing, or at any rate from the date when 
the first Court passed a conditional decree 
till the date of the High Court's decree; and, 
secondly that the cause of action for the 
present suit arose after the passing of the 
High Court's decree. 

The first contention is based on certain 
observations of their Lordships of the Privy 
Couneil and certain judgments of the Cal- 
cutta High Court. It is urged that indé- 
pendently of the provisions of the Indian 
Limitation Aet there is & general principle 


‘of universal applieation that if circum- 


stances exist which render a suit oran appli- 
cation infructuous, a party should not be 


. compelled to institute it until the impedi- 


ment in his way is removed, or in other 

words, that where a party in whose favour 

a cause of action has arisen cannot usefully 

pursue the remedy at the time, his right 

a action is postponed to a subsequent 
ate, 

There are no doubt certain remarks iu 
some of the judgments of their Lordships 
of the Privy Council going to show that 
under certain special circumstances ‘‘pro- 
ceedings in the earlier suit stayed the 
operation of the Law of Limitation,” or that 
“limitation would without doubt remain in 
suspense whilst the plaintiffs were bona fide 
litigating for their rights in a Court of 
Justice.” It is also equally true that the 
Oalcutta High Court has applied this prin- 
ciple to some cases which on facts had gone 
beyond those before their Lordships. Re- 
ference may be made to the caseof Dwi- 
jendra Narain Roy v. Jogesh Chandra Dey 
(8) and the numerous cases referred to 
therein, where it was held that under cer- 
tain circumstances the right to sue could 
be kept in a state of suspended animation. 
As the Calcutta cases are not binding upon 
us, it is not necessary for us to discuss them 
in detail. We may, however, point out that 
in a more recent case qf Sarat Kamini 
Dasi v. Nagendra Nath Pal (9) the Calcutta 
High Court adopted the view that in ap- 
plying the principles of limitation the 
Indian Courts are not permitted to travel 
beyond the provisions embodied in the 
Limitation Acteand that apart from the 


(8) 79 Ind, Cas, 520; 390, L, J. 40; A. I. R. 1924 
Cal. 600. 


9) 89 Ind. Cas, 1000,29 O, W. N, 973; A. I. Re 102 
Cal 65; 430, Le J, 199p € 
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provisions of'that Act there is no principle 
which can legitimately be invoked to add 
to or supplement.its provisions. 

The Indian Limitation Act is undoubt- 
edly an exhaustive Code governing the 
Law of Limitation in India. The cases in 
which the running of limitation can be 
suspended are contained in the sections 
of the Act. It would be dangerous to 
lay down generally that there is some 
principle outside the Limitation Act under 
which limitation can be suspended, Such 
a conclusion would be quite contrary to 
the. intention of the Legislature, Their 
Lordships of the Privy Council in the case 
of Soni Ram v. Kaphaiya Lal (10) them- 
selves remarked that there was nothing in 
the Limitation Act which would justify the 
Board in holding that once the period of 
limitation had begun to run it could be 
suspended. Their Lordships considered 
that if they were to hold that by some 
reason the period of limitation was sus- 
pended, they would be deciding contrary 
to the express enactment of s, 9 that “when 
once time has. begun to run no subse- 
quent disability or inability to sue stops 
it.” This remark of their Lordships clearly 
indicates that the period of limitation can- 
not be suspended once it has begun to 
run unless that suspension is itself pro- 
vided for in the Act. Weare, therefore, un- 
able to accept any universal principle of 
suspension of limitation outside the Limi- 
tation Act, 

It is only at first sight that some of 


the cases decided by their Lordships of. 


the Privy Oouncil appear to have been 
based on some principle outside the Statute, 
When the facts of those cases are care- 
fully examined it will be found that the 
decisions are perfectly reconcilable with 
the Limitation Act. In-any case we would 
be loth to extend any such principle be- 
yond the limits laid down by their Lord- 
ships of the Privy Council. . 


In the case of Basu Kuar v. Dhum Singh 
(11) the decree in the previous suit had 
brought about a new state of things and 
imposed a new obligation on Dhum Singh. 
Their Lordships viewed the matter in 
either of two ways, namely, according to 


(10) 19 Ind, Oas. 291; 35 A. 227 at p. 237; 13 M. L, 
T. 437; 170. W. N. 605; 11 A D. J. 389; (1913) M. W, 
N. 470; 17 O. L. J. 488; 15 Bom. L. R. 489; 25 M. L. J, 
131; 401. A. 74 (P. Q.) 

e 11A. 47; 15 L. A. 211; 5 Sar. P, C. J, 260; 12 
h * dur, 490; 6 Ind, Deo. (8. &) 458 (P. Q4. 
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8. 65 of the Contract Act or Art. 97 of 
the Limitation Act, according to both of 
which the plaintiffs claim was not barred 
by time. On the facts of that case it is 
impossible toehold that any general prin- 
ciple outside the four corners of the Limi- 


' tation Act was ever intended to be laid 


down by their Lordships. 

In the case of Baijnath Sahai v. Ramgut 
Singh (12) all that their Lordships held 
was that for the purpose of the Law of 
Limitation there was nofinal, conclusive ‘and 
definitive order confirming the sale, while 
the question whether the sale should be 
confirmed was in litigation, or until the 
order of the Commissioner became defini- 
tive and operative by the final judgment 
of the Board of Revenue. In that case 
their Lordships were considering Art. 12 
of the Limitation Act and trying to as- 
certain when the sale was confirmed “or 
would otherwise have become final and 
conclusive, had no such suit been brought.” 
No question ef suspension of time at all 
arose there. 

The case of Hem Chandra Chowdhr v. 
Kali Prosanna Bhaduri (13) was a pecu- 
liar case and its facts have to be cone 
sidered carefully. In 1888 it was established 
bya decree of the High Court thata certain 
tenure was of a nature liable in law to 
an enhancement of rent. In December, 
1890, a suit was brought against certain 
talukdars claiming to enhance the rent 
previously paid and to recover rent from 
the beginning of the year 1298 at an en- 
“hanced rent. The Subordinate Judge gave 
he plaintiff a decree for rent at an en- 
hanced rate, but not to the extent claim- 
ed in the plaint and not for the Bengali 
year 1298F. Another similar suit was sub- 
sequently instituted which was tried along 
with the first suit. There were four ap- 
peals from these decrees which were dis- 
posed of by the High Court. After the 
decision of the Subordinate Judge in the 
previous cases, the plaintiff in November, 
1895, filed a fresh suit to recover rent from 
the defendantsattheenhanced rateadjudged 
by the Subordinate Judge from April, 1891, 
to October, 1895, thus including in the suit 
a claim to rent fora portion of the Bengali 
year 1295 F. The Subordinate Judge 
decreed the claim at the enhanced.rate ex- 


e 
(12, 83 C. 715 at p. 785; 93 L A. 45; 7 Sar. „P. 0. J. 1; 
12 Ind. Dec, (w.g.)514(P.0.), . ° 
(43) 30 O. 1033; 30 A. 177; 80. W. N, 1; 8 Sar, P, 
[03 Ji 529 (P. Qj» 
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cept for the year 1298 holding that that 
claim having been included in the previous 
suit of 1490 was barred. There were two 
appeals out of this suit to thg High Court 
which held that the claim for rent for the 
year 1298 was not barred by res judicata 
but was barred by time. There were con- 
solidated appeals in both the suits to their 
Lordships of the Privy Council which were 
disposed of by one judgment. Itis to be 
noted that the claim for rent in the first 
suit had been disallowed .ón the ground 
thatit was premature as the cause of 
action to recover rent for that period had 
not accrued on the date when the sult 
was instituted..: This claim was again in- 
cluded in the subsequent suit both of which 
came simultaneously before their Lord- 
ships for final disposal. Their Lordships 
then held that inasmuch as the plaintiff was 
claiming relief in the former suit which 
could not be granted, the proceedings in 
the earlier suit stayed the operation of the 
Law of Limitation. It is possible that the 
disallowance of the relief-might be said to 
be due toa “defect of jurisdiction or other 
cause of a like nature" which rendered 
thé Court unable to entertain it. The 
period taken upinthe formerlitigationcould, 
therefore, be deducted under s. 14 of the 
Limitation Act. It is, therefore, possible to 
hold that their Lordships did not mean to 
do anything more than to apply the pro- 
visions ofs.14of the Limitation Act, although 
they did not expressly say so. 

Similarly the case of Narityamoni Dassi, 


v. Lakhan Chunder Sen (14) was an excep-- 


tional one. Ina previous suit of 189 
: certain defendants had aesociated them- 
selves with the plaintiffsin that action 
and had asked for an adjudication in those 
proceedings of their rights. A distinct 
issue was framed. in respect of their claim. 
The Subordinate Judge actually passed an 
effective decree in their favour for delivery 
of possession.which was capable of execu- 
tion. While that decree remainedin force 
they had obtained all that they wanted. Bo 
long as that decree stood iff their favour 
it was not opem to them to institute a 
fresh suit for attainrient of the very 
object which had been successfully achiev- 
ed by them. It was under these peculiar 
ircumstances that their Lordships held that 
the peripd during: which they were litigat- 
e (14) 33 Ind, Cas. 452: 43 O. 660; £0*O. W. N. 522; 20 
M. L. J. 529: (1916) 1 M. W. N. 332: 3 L. W. 47f; 18 
Bem. L, R, 416; 24 C. L, J, 1; 20 M, LT. 10 (P. G) 
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ing for their rights on the previous occasion 
should be deducted. This case can be ex- 
plained on the ground that when an effec? 
tive decree had been: obtained by a party 
which, if executed, would give* him all the 
relief he can claim, time does not run 
against him, but that he would havea fresh 
start when that decree is reversed. This 
case also is, therefore, distinguishable, 
and the principle underlying it cannot be 
applied to the converse case where, although 
the plaintiff was asking for a decree, it 
was not granted tohim owing to his own 
default. . 

In the present case the plaintiffs had 
claimed pendente lite and future mesne 
profits in the former suit but none of the 
Courts passed a decree in their favour for 
that relief. ` They cannot invoke the princi- 
ple of their Lordships’ decision, nor can 
they urge that they ever obtained a decree 
which made it infructuous for them to in- 
stitute a fresh suit, | 

The second way in which the learned 
Advocate for the plaintiffs tries to meet 
the difficulty is by saying that the decision 
of the High Court has given the plaintiff 
afresh cause of action. It is contended 
that so long as the conditional decree 
passed by the first Court remained un- 
reversed the plaintiffs were unable to main- 
‘tain a claim for mesne profits, and that it 
was only when the High: Court held that - 
‘the plaintiffs were entitled -to an uncon- 
ditional decree for possession that their 
right to claim mesne profits was establish- 
ed. Itis urged that it would have been 
futile and useless for the plaintiffs to have 
instituted thesuit for mesne profits when 


‘they had failed to establish that the defend- 


ants were mere trespassers. In support 
of this, reliance is placed on the observa- 
tions in the two cases decided by the 
Caleutta High Court referred to above and 
the case decided by the Madras High Court. 
To allow such a contention to prevail 
would be to permit a suit for mesne profits 
for any number of years, even exceeding 12 


-years, to be.instituted subsequently if the 


title tothe property is the subject of pro- 
tracted litigation. In such cases the prao- 


‘tice certainly is for the plaintiff to institute 


a suit for mesne profits before the time ex- 
pires and let it ,be stayed pending the 
‘disposal of the former litigation. Article 109 : 
ofthe Limitation Act gives the starting 
‘point from the date when the profits. are 
received, We cannot. make the . limitation - 
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‘Start instead from the date of an adjudiea- 
` tion of the rights between the parties: The 
plaintiffs’ right torecover the'mesne profits 
' accrued whén the profits to which they were 
‘entitled were wrongly received by the de- 
fendants. lf time once began to run and 
“limitation could not be suspended, the 

‘decision by the High Court.could not give 

them a fresh cause of action. 

It is, however, strongly urged that if the 
present claim is not barred by the principle 
of res judicata then inasmuch as this very 
relief had been asked forin the previous 
suit, the plaintiffs could not have filed the 
present suit until the. relief asked for in the 
previous case had been ‘not granted’, 
Some difficulty is, undoubtedly, created by 
conceding that the principle of res judicata 
is inapplicable. But all thesame we think 
that there is no inconsistency in holding 
that while a second suitis not barred by 
res judicata, it is barred by limitation. 
Section 11 of the Code of Civil Procedure 
and the Limitation Act create distinct and 
independent bars to the maintenance of 
a suit, andit may well be that only one 
bar operates though the other may not. We 
are, therefore, of opinion that though for 
the purposes of this appeal we assume that 
the second suit is not barred by res judicata, 
we, nevertheless, hold that the period of 

.limitation was never suspended, that no 
fresh cause of action. had accrued and that 
the claim for mesne profits for more than 
three years prior.to the suit was barred by 
time. | coal 

The appeal isaccordingly dismissed with 
costs. 

Z. K. 
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| MADRAS HIGH COURT. =i0 
Orvit Suit No. 292 or 1926, - 
` February 28,1927. _ | 
. Present:—Mr.*Justice Venkatasybba Rao. 
| T. JAMNABHAI AMMAL —PLAINTIFF 
i 


versus 
A. BALAKRISHNA TAWKER— 
DEFENDANT. 

Hindu Law—Maintenance—Widow's right to main- 
! tenance, whether entitled to pr&cedence over unsecured 
| family debts. k 1 . 

The maintenance of a Hindu widow is not & 
| charge upon the estate of her deceased husband until 
itis fixed and specifically eharged upon that estate 
ener agreement or ky decree of Court. [p. 102, 
col. 1. : 
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The right ofa widow to maintenance is liable ta 
be defeated by a transfer of the husband's property 
to a purchaser for value, unless the transfer has been 
made with the intention of defeating that right and 
abe ae has notice of such intention. [p. 102, 
col, 1. 

Likewise, if property “belonging to joint family 
is alienated for discharge of family debts, the right 
of the alienee overrides the right of the widow even 
if the alienge has notice of the Widow's claim to 
maintenance. [ibid] , 

But if the widow's claim has ripened into & 
specific charge, it has priority over the claims of 
creditors whose rights have not been secured hy 
alienation of property. ([ibid.] 

Where, however, the widow's claim has not ripen- 
edinto acharge andthe creditors of the family are 
also unsecüred and have acquired no integest in the 
property, the debts take precedence over the widow's 
right to maintenance. [p. 102, cols. 1 & 2,] 

Suit for i maintenance by a Hindu mother 
against the estate of her insolvent son. 

Mr. N. Chandrasekhara  Aiyar, for the 
Plaintiff, 

Mr. V. C. Gopalaratnam, for the Defend- 
ant. 

JUDGMENT.—The question I have 
to decide in this suit is mainly a question 
oflaw—does a widow's claim to mainten- 
ance take precedence over debts binding 
on the family? The plaintiff is the mother 
of the 1st defendant who having become an 
insolvent is now represented by the 4th 
defendant, the Official Assignee, in whom 
the insolvent’s property has.vested. The 
plaintiffs husband carried on business in 
diamonds and his son the Ist defendant 
assisted him in that business. It is not 
seriously disputed that the property of 


. which the plaintiffs husband died possess- 


'ed, was joint family property which on 
his death survived to his son the lst de- 
féndant. The latter continued the business 
but having incurred large debts was de- 
elared an insolvent. The Official Assignee 
sold some properties and paid off all the 
secured creditors. The estate now consists 
of asum of money about Rs. 6,600 and a 
house at Tanjore. There are many un- 
secured creditors whose debts remain to be 
discharged and the question to be decided 
is, whose right takes, precedence, the right 
of the plaintiff or the right of the credi- 
tors ? > 

.It is often difficult to recontile the un- 
doubted right ofa widow to maintenance 
under the Hindu Law with the ‘right gf 
creditors against joint family property, but 
at present the law may be treated in certain 
respects as settled although the result of 
the cases ntay not be quite satisfactory. 
The right to maintenance when in com- 
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petition with creditors’ claims is often re- 
duced to a shadow just as a Hindu son's 
right by birth becomes illusory inthe face 
of the doctrine of pious obligation. . 
The maintenance ofa Hindu widow is 
not a charge upon the estate of her deceas- 
ed husband ugtil it is fixed and specifically 
éharged uponethat estate either*by agree- 
ment orby decree of. Court. As a corbllary 
from this, three propositions have been 
established. The widow's rightis liable to 
be defeated by a transfer of the husband's 
“property to a purchaser for value, unless the 
transfer has been made with the intention 
of defeating that right and the transferee 
has notice of such intention (cf*,s. 39 of 
the Transfer of Property Act). The fact 
that the purchaser in that case has notice 
of the widow's claim to maintenance, is 
immaterial for the obvious reason, that in 
the case of a widow under the Mitakshara 
Law, there is always present such a claim 
and it is impossible to restrict on that 
account the right of male members to deal 
with the property. Secondly, it is also 
well-settled that ifa property belonging to 
the joint family is alienated for the dis- 


. charge of family debts (that is, debts in- 


eurred for the benefit of the family) the 
right of the alienee overrides the right of 
the widow even if the alienee has notice of 
the widow's claim to maintenance. This 
‘case, I conceive, is unlike the other casesof 
alienation I have first referred to, namely, 
the one governed by the principle of s. 39 
of the Transfer of Property Act, in so far 
‘as the transfer to the creditor cannot be 
invalidated by: want of bona fides on his 
part. Thirdly, if the widow's claim has 
ripened into a specific charge, it has prior- 
ity over the claims of creditors whose 
rights have not been secured by alienaticn 
of property. 

' The point that arises in this case is, 
however, slightly different. On the one 
hand the widow’s claim to maintenance hes 
not ripened into a specific qkarge and on 
the other the ereditorB with whom we are 
concerned being unsecuxed creditors have 
eimilarly acquired no interest in the pro- 
perty. When sucha conflict arises, the 
questionis one of greater difficulty: [see 
if this connection Johurra Bibee v. Sree Go- 
pal Misstril) and Somasundaram Chtity v. 
Qnnamalai Ammal (2). But?t seems to me 

(1) 1 C. 470; 1 Ind. Dec. (N. s.) 293. * 


(2) 59 Ind. Cas. 398; 43 M. 800; 12 L. W. 163; (1920 
M. W. N. 458; 80 M. L. J. 179; 28M, L. T. 317, i 
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that theprinciples now applied to the claims 
of widows to maintenance can lead to but. 
oneresult, Althoughin theory a widow can 
get maintenance up to the limit of the pro- 
ceeds of the share of her deceased husband, 
still when the maintenance is actually 
awarded to her, the family debts existing 
at the moment are deducted from the 
available assets and the rate of maintenance 
is fixed only with reference to the balance 
of the estate and the debts are titus clearly 
allowed to take precedence of the right to 
maintenance. i 

It was suggested that in the administra- 
tion of an insolvent's'estate & widow may 
be allowed, in the way the creditors are, to 
prove'for the amount due to her subject, 
however, in this case to an estimate being 
made of the value of her right. This view, 
however, cannot be supported. If the estate 
is worth Rs. 10,000 and the family debts 
amount to Hs. 9,000 the rate of mainten- 
ance, it admits of no doubt, can be fixed 
only with reference to the balance, namely, 
Rs. 1,000. Ifnextthe debts are equal to 
the value of the estate (Rs, 10,000) the 
widow ean get no maintenance atall Can 
it then be consistently said that when the 
debts exceed the assets, that is in ihe case 
of the estate ofa bankrupt (say, when the 
assets amount to Rs. 10,000 and the debts 
to Rs. 20,000) she can get some mainten- - 
ance on the ground that her demand is 
provable in insolvency? 

I am, therefore, of the opinion that family 
debts take precedence of & widow's right 
to maintenance. The cases cited by Mr. N. 
Chandrasekhra Aiyar, the learned Vakil 
for the plaintiff, have but a remote bearing 
on the question to be decided. Nothing, 
however, that Ihave said would preclude 
the plainjiff from having her claim met 
out of the surplus if any that may remain 
in the hands of the Official Assignee after 
the payment of the family debts. Subject 
to this reservation the plaintiff's claim must 
fail. I may mention that his is not a 
claim against the lst defendant personally 
but only against his estate in the hands 


of the Official Assignee. 


The suit is dismissed, but, in the cir- 
cumstances, I make no order as to costs, 

The remuneratión of Mr. Govinda Pillai, 
the Commissioner appointed in this case, 
is fixed at Rs. 50 and the plaintiff is direct- 
ed to pay him that gum. 


Y. N. Y, Sut dismissed, 
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ALLAHABAD HIGH COURT. 
Frest Appgau FROM ORDHR No, 129 
op 1926, 
. March 28, 1527. 

Present :—Justice Sir Cecil Henry 
Walsh, Kr, and Mr. Justice Banerji. 
Musammat ULFAT BIBI—OProstTR 

PARTY—APPELLANT 
versus 

BAFATI-—APPLICANT—RESPONDENT., 

Guardians and Wards Act (VIII of 1590), s. 20— 
Muhammaday Law—Guardianship—Fathers right of 
~-Oustody, mother, whether entitled to—Order direct- 
ing custody of minor, whether can be made in favour 
of father—Divorced woman, whether suitable person ta 
have custody. 

Under the MuhammadaneLaw a father is the natural 
lawful guardian of his minor children, until by some 
order of a competent Court he is deprived of his 
rights as such; and he is automatically entifled to 
exercise the rights ofa guardian without any order 
of a Court appointing him as such. [p. 103, col. 2.] 

Side by side with the rights of the father as the 
lawful guardian, exists the recognised right of the 
mother by Muhammadan Law to have the custody 
ofa male child up to the age of seven  [ibid.] 

The expression "guardian" used in s.25 of the 


Guardians and Wards Act is not confined to statutory’ 


guardians but includes the lawful guardian, such as 
the father, and the custody referred to in the section 
includes both constructive as wellas actual custody. 
fp. 104, col. 2] 

Mushaf Husain v. Mohammad Jawad (1) and Mrs. 
Annie Besant v. Narayaniah (2), followed. 

A woman who has been divorced and has married 
a second husband is not a person better suited to 
have the custody of her minor ehildren by her 
first husband as against the latter, however unsuit- 
able the latter may be, nor is: she a person who 
ovght to be heard to say that the father of the 
children is not a suitable person to have their 
custody. She has abandoned her home and husband 
either by her own free-will or as the result of her 
conduct and inthe eyes of law she has lost the right 
to assert a claim against the father for the custody of 
the children. [p. 105, col. 1.] 

First appeal from an order of the Dis- 


He Judge, Benares, dated the 30th of April, 
1926 


Mr. S. C. Das, for the Appellant. 


JUDGMENT.—This case is a little 
diffieult to deal with because everybody 
seems to have done everything he possibly 
could do in the matter except the right 
thing, but it 4s obvious that in jhis appeal 


we ought to try and do the right thing. 


There is no question of law involved so 
far as we can understand it, and still less 
is there any question of fact. A further 
difficulty arises as to a considerable doubt 
in our mind as to whether the appellant 
has any locus standi at all. But we are 
prepared to brush aside all fine points and 
try and put the matter straight. The 
position is that *the minor has both 
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parents living; "They are Mahammadans, 
and by the Muhammadan Law the father 
is the natural lawful guardian until by- 
some order of, a competent Court he is 
deprived of his rights as such, and is 
automatically entitled to exercise the right 
of a guardian without any order of a 
Court appointing him, and it is correct 
to say, alshough it is sae Ca in this 
ease, that an order appointing a person 
who is already by law a guardian, is an 
order without jurisdiction. But it is one 
of those orders without jurisdiction which 
if it does no good certainly does na 
harm, and,therefore, isnot in itself a 
reason for interference by a Court of 
Appeal. Side by side with the right of 
the father as the lawful guardian, exists 
the recognised right of the mother by 
Muhammadan Law to have the custody of 
the child up to the ageof ‘seven. This 
question has already been considered and 
decided by the District Judge of the 
lower Court, namely, by an order of tha 
26th of September, 1924. In that decision 
the District Judge said that the only 
matter was one of age and he found that 
the boy was still six years of age and that, 
therefore, the mother was entitled to the 
custody, He went further and he fixed 
the date when that custody ceased by 
law. He found that the child would be 
six years old at the end of the then 
calendar year and that, therefore, the 
father had to wait till the end of the 
next calendar year until he was seven, 
That would be the 31st December, 1925, 
We are of opinion that the learned Judge 
could have treated this application as en 
application to enforce the order of his 
predecessor, namely, that the custody of 
the child passed to the father on the 3lst 
December, 1925. Unfortunately in ignor- 
ance apparently of the fundamental law, 
an ignorance which may be pardoned 
because we think it is very. common, the 
Rleader for the father, undoubtedly intend- 
ing to act on the previous order of 
Mr. Harper, applied under s. 10 of the 
Guardians and Wards Aét for the appoint- 
ment ofthe guardian. It is 'Óbvious that 
he knew nothing about the dictum ofthe 
Privy Council, or of the case-which has 
been cited to us from Oudh which gwe 
propose to follow, and that he really meant 
that the order of Mr. Hafper should be 
cómplied with, namely, that the custody of 
the child should be handed over to the 
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father. In his very natural ignorance on 


the subject it would be -quite the usual 


thing to apply for tke appointment ofa 
guardian as a preliminary step to the 


. next step of obtaining an order for the 


custody. No objection was raised by any- 
body according to the Judge's order. 
That was a gerious error, according to 
Mr. Das, on the part of his client. She 


. ought, being a person interested in the 


proper exercise of the jurisdiction of the 
Oourt below, to have appeared and pointed 
out to the learned Judge that he.had no 
jurisdiction to make this order. But un- 
fortunately nobody was present to point 
this out. The learned Judge fell into the 
mistake that the Pleader had originated. 
That is also not unnatural. These appli- 
cations are dealt with, as everybody knows, 
summarily, and, one may say, somewhat 
expeditiously on Saturday morning, when 
something like a hundred of one sort or 
another are rushed through with very 
little time to devote to them, certainly not 
the time which we have already devoted 
to this ‘appeal. But the learned Judge 
obviously intended to follow his prede- 
cessor's order. He says so, and he falls 
into a technical trap of passing an order 
which, strictly speaking, he had no juris- 


diction to pass, namely, to appoint the 


applicant guardian, because the boy was 
then over seven years of age. What he 
ought to have done was to have said 
íhat the mother was no longer entitled to 
fhe custody and that the father was, and 


if ‘necessary, have called the mother before” 


him and erdered her personally to hand 
ever the boy. Thatis really the only way 
in which these orders can be carried out 
because if the person who ‘has the custody 
of the child disobeys that order, he or 
she can be. punished for disobedience of 
order. We do not see any ‘difficulty in 
the framing of the Act in making such 
an order, for example, the father might 
have applied, as he did apply, ‘to the leard- 
ed Judge under s. JO to be appointed 
guardian, andthe Judge might have said 
«I cannot do that because I have no juris- 
diction to appoint you*guardian as you 


' are already guardian, but I wil make an 


order umder s. 12 whieh the Act enables 
me to do for the temporary custody of 
the person of.the minor, and I will hand 
‘him over to you and then if anybody 
wants to deprive you of the custody of the 
poy in future time, he will have to appear 
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before me and show good cause.” But 
equally he mighthave done what we pro- 
pose to do, namely, follow the decision of 
Mr. Justice Lindsay in the cage of Mushaf 
Husain v. Mohammad Jawad (1). Follow- 
ing’ the decision of the Privy Council in 
the Madras case reported as Mrs. Annie’ 
Besant v. Narayaniah (2) he held that there 
was no power to appoint the father guar- 
dian, but he also held that the expression 
‘guardian’ used in s. 25 was not confined to 
statutory guardians but included the law- 
ful guardian, such as the father, and that 
the custody referred to ins. 25 included both 
constructive as well,as actual custody. 
That isa very ingenious mode of getting 
out of the diffieulty, because there is & 
real difficulty in the wording of s. 25 
which only comes into operation if the 
ward leaves or is removed from the cus- 
tody of & guardian, and itis obvious that 
if a ward remains in the custody of his 
mother, however unlawfully, he does not 
leave the custody of his father, and, there- 
fore,in & ease like this the section does 
not.work at all. The judicial interpreta- 
tion has taken a merciful view of the 
matter so as to prevent the Courts being 
rendered powerless and dias treated -the 
custody mentioned in s. 25 as construc- 
tive custody. The result-is that this boy 
is the ward .of his -lawful -guardian. The 
ordér ought not to have ‘appointed -the 
father guardian, but indsmuch.as the father _ 
is the lawful guardian and entitled to the 
custody of the boy, he has, in accordance 
with the judicial view, the’ constructive 
custody ‘of the boy, although the boy in 
fact remains in the physical possession 
of the wife. Once the section is brought 
into play in that way there is no difficulty 
in the Court making an order which we 
propose to make under s, 25, directing 
that the boy be placed, or taken into the 
custody of the father, and the ‘appellant 
must understand that if she does not 
within’ 15 days from to-day hand over the 
custody oféhe child to the father, notice 
will “be issued against her for contempt 
of Court and she will be summoned ‘before 
us and dealt with according to-law for 
disobedience of that order. 

That leaves one question undisposed of, 


(1) 48 Ind. Cas. 60; 21 O. O. 194; 5 O. L. J. 616, 
(2) 24 Ind. Cas. 290; 38 M. 807; 27 M. L. J. 30; 180. 
W.N.1089; 1 L. W:520; (1914) M. W. N. 585; 16 M. 
L. T. 165; 20 O. L. J. 253; 10 Bom. L. R. 525; 12 A. L, 
J. 1155; 41 I, A. 314 (P. O.). 
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“Mr. Das rightly pointed oùt thatif s. 25 is 
"brought into play the Court is then bound 
-to consider the welfare of the child. As 

this matter was dealt with ex parte in 
the Court below and the Court was not 
-Gonscious of its failure to appreciate the 
proper machinery its attention was not 
‘drawn to 8.25. We-have no doubt what- 
éver that-it is -in the interests of the minor 
prima facie, and upon -the facts as they 
are known fo us, that the -father should 
have the custody. We know nothing against 
him; nothing. has beén alleged against 
him. There is nothing in law to prevent 
a proper application being made on proper 
grounds to déprive him of the custody 
of his {young son, and, at any rate, it would 
have to be made out by somebody who 
was able to show that he was a more 
suitable person than the father. 
of opinion that a woman who has been 
divorced, if this appellant has been diverc- 
ed,-and has married a second husband, is 
not a person either herself better suited than 
the father; however unsuitable the father 
may be,and not a person who ought to 
be heard to say that the father is unsuit- 
able. She has abandoned her home and 
husband either by.her own free-will, or 
as.the result of her conduct and in the 
eyes ófthelaw she haslost the right to 
assert a claim against the father for the 
child arid probably the right to assert 
this appeal. We have, however, thought 
it necessary to deal with the matter as it 
is before us in order to assist the Court 
below in the event of any further circum- 
stances -arising which require the matter 
to be dealt with again, and to correct the 
point which Mr. Das was right in draw- 
ing our attention to--as-on the face of it 
the order was one which the Court has no 
jurisdiction to make. The appeal must be 
dismissed. : 


Z. K. ` Appeal dismissed, 
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RANGOON HIGH COURT, 
Civin Revision No. 75 or 1926. 
January 40, 1927. 
Present:-*-Mr. Justice Otter. 

MAUNG BA SEIN aND ANOTHER 
—APPLICANTS 
versus 

MAUNG HTOON SHWE-—RgSPONDENT. 

Registration Act (XVI of 1908) e. 17 (1), (Àj) —— 
Transfer of Property Act (IV of 1882), s. 105— 
Agreement by tenantio pay rent for term exceeding 
one year, whether lease—Registration, whether neces- 
sary. : 

An agreement executed by a tenant whereby he 
undertakes to pay rent for certain immoveable pro- 
perty fora term exceeding one year does not amount 
io a transfer of a right to enjoy the property and is 
not, therefore, a lease within the definition of that 
term contained in s. 105 of the Transfer of Property 
Act, but it falls nevertheless within the purview of 
8.17 (1) (d) of the Registration Act and requires 
registration. [p. 106, col.1] 
F Kaki Subbanadri v. Muthu Rangayya (1), dissented 
rom. 

Ram Coomar Singh v. Kishori (2) and U Tha Nyo 
v. Mg. Kyaw Tha (3), relied on. 


Mr. E Maung, ior the Applicants, 
Mr. Janab Ali, for the Respondent. 


JUDGMENT.—The facts in this case 
appear from the judgments passed in the 
two lower Courts. A claim for rent founded 
upon a document (Ex. A) was dismissed 
by the Township Court, but allowed on 
appeal by the Distriet Court. Iam asked 
to revise the order of the latter Court. 

Exhibit A is an unregistered document 
ands therefore, ifalease within the wide 
definition. contained in s. % (7) of the 
Registration Act, 1908, it requires registra. 
tion by. reason of ss. 17 (1) (d) and 4y (e) of the 
Registration Act, for it is expressed to 
reserve rent for a period of two years, 
Furthermore, if registration is not required 
it is said that, by reason of s. 91 of the 


. Evidence Act, if the terms of the contract 


between the parties having been put into 
writing orifitisacase where matter ig 
required by law to be reduced tothe form 
of a document, Icannot look beyond the 
doeument itself for proof of its terma. 

The document is entitled “House Tenane 
Agreement", and aftet reciting that the ap- 
plicants having come to the" respondent and 
his deceased wife (whom he now represents) 
and asked them tolet them the house in 
question for a term of two years uta yearly 
rent of Rs.60 payable monthly, and ties 
tenants having promised to pay the rent, the 
document continues:—  * 

“Thus, thg landlords, agreeing to the 
proposal of the two tenants, who are husband 
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and wife, hereby let the said house to these 
tenants at the above-mentioned rate of rent 
for a term of two years beginning from the 
day of execution of thisedeed; and the 
tenants, so undertaking sign hereinbelow in 
the presence of witnesses and hire (the said 
house), Written by Maung Yin Za. 
Witness—U Bwa. 

° (Sd.) Mavne*Ba SHRIN. 

Cross Mark X or Ma Kyaw May. 

Signatures of the tenants. 


- Witness:—~ 
Ba (in English). : 
. Sd.) Maune Bwa.” 

The document is executed only by the 
applicants. : ` 

It seems tome, therefore, that the docu- 
ment cannot have the effect of a transfer of 
a right to enjoy property, and, therefore,it is 
not a “lease” within the definition of a 
"lease" contained in s. 105 of the Transfer 
of Property Act of 1882. But it seems to me 
to be clearly within the definition of a lease 
contained in thé Registration Act of 1908 
[s. 2(7)], for itis certainly an undertaking 
to oecupy, and probably also an "agreement 
to lease” from the date of the execution by 
the respondent, and as such it is clearly re- 


 gistrable under a. 17 (1) (d) of that Act, for 


it is for a term "exceeding one year." That 
being so, by reason of s. 49 (e) of that Act it 
cannot be received as evidence of any trans- 
action affecting immoveable property. 

Now it is perfectly true as was pointed 
out by Mr. Janab Ali for the respondents 
that in certain cases where an independent 
personal obligation is created by an agree* 
ment that obligation may be evidenced by 
an unregistered document. But here ‘it 
seems tome that the agreement is single 
and indivisible, and further that the trans- 
action sought to be proved must “directly 
affect the property,” for ihe transaction 
giving the right to rent was the agreement 
to take and pay rent in respect of the 
property in question. 

The case of Kaki Subbanadri v. Muttu 
Rangayya (1) was refegred t€ in the course 
of the argument. sIn that case it was held 
by two Judges of the Madras High Court 
that an instrument which does not fall 
within s. 107 of the Transfer of Property 
Act is not compulsorily registrable merely 


betause it falls within the wide definition of . 


a lease ins.3eof the Registration Act of 
1866. In that case the instrument was ofa 


(1) 4 Ind, Cas, 1039; 32 M. 532; 6M, D. T. 175, 
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similar nature to' Er, A in the present 
case and the ratio decidendi seems to have 
been that it was clearly fot a “lease” within 
the provisions of the Transfer of Property. 
Act. I confess I cannot follow fhis reasoning. 
The definition or interpretation of the word 
"lease" has appeared in the various 
Registration Acts ever since the Act of 1866, 
and when I refer to Ram Coomar Singh v. 
Kishori (2), (a Bench decision) and U Tha 
Nyo v. Mg. Kyaw Tha (3), (a deeision of my 
brothet Carr), Iam confirmed sin the view 
that such a document as Ex, A requires 
registration. . U 

The claim, therefore, being one for rent 
arising under the "deed". (Ex. A) must 
fail as framed. f 

Tire appeal must be allowed but without 
costs. 

It is true that at the trial the defendants’ 
case was that thé plaintiffs had no title to 
the house, and the learned Distriet Judge 
thought that as execution was admitted they 
could not maintain this contention in view 
ofs.116 of the Evidence Act. That may 
perhaps be so, but they are entitled to rely 
on their further defence in law which was’ 
pleaded, and was the only point relied on 
before me. Furthermore, asI have already 
indicated, the principle laid down in U Tha 
Nyo v. Mg. Kyaw Tha (2) does not apply 
here for in that case the “covenant to 
pay" was clearly divisible from the other 
provisions of the instrument creating the 
mortgage. , 

Z. K. Appeal allowed. 

(2) 9 0.68; 11 C. L. R. 318; 7 Ind. Jur. 194; 4 Ind, 


Dec. (xN. s.) 698. 
(3) 90 Ind. Cas. 693; 3 R. 379; A. I. R. 1925 Rang. 
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PATNA HIGH COURT. 
MitCBLLANEOUS ÁPPEALS Nos. 170 AND 173— 
182 or 1926, 

e December 15, 1926. 
Present :—Mr. Justice Das and 
Mr. Justice Adami. 

Captain Maharaj Kumar GOPAL SARAN 
NARAYAN SINGH-—DszcnEE-HorpER 
‘—APPELLANT 
versus 
DEONANDAN MAHTON AND oTBERB— 
J UD MENT- DEBTORS— RESPONDENTS. 
Bengal Tenancy Act (WIII of 1885), ss. 69, 70— 
Limitation Act (IX of 1908, Sch. I, Art, 182—Ap- 
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praisement of crops-—-Approval of Amin's khasra— 
final order passed subsequently—Execution of order— 
Limitation, commencement of. : 

A landlord pregented an application under s. 69 of 
the Bengal Tenancy Act for appraisement of crops 
and for ascertainment of the liabilities of the tenants 
for rent. Eventually an order was passed under s. 70 
of the Act approving the khasra prepared by the 
Amin, The khasra did not, however, on the face of it, 
disclose the monetary extent ofthe liability of the 
tenants to the landlord. Subsequently a final order 
was drawn up by the Court which showed the quan- 
tity of the crops, the selling rates and the actual 
amount of mdney recoverable by the landlord as 
against each of the tenants: 

Held, that for the purposes of execution of the 
order the date of the order must be taken to be that 
on which the final order was passed and not that on 
which the order approving'the khasra prepared by 
the Amin was passed. 

The test in such a case is whether the orderfrom 
the date of which limitation is sought to be calculat- 
ed had complete finality and was enforceable as a 
decree. If all the data for the ascertainment of the 
liability of each of the defendants to the landlord 
can be' found on the face ofthe order, that order 
can be regarded asa final order although the actual 
liability of each of the defendants might not be 
worked out in detail in the order. Where, however, 
the liability of the tenants cannot be worked out on 
the basis of the Amin's khasra until certain other 
matters which are outstanding between the parties 
have been worked out, the order cannoé be regarded 
as final until these matters have been decided. 


Appeal against an order of the District 
Judge, Gaya, dated the 19th April, 1925, 
- confirming thatofthe Munsif, Jahanabad, 
dated the 25th November, 1928. 

Mesers. Shiveshwar Dayal and D. L, Nand- 
keolyar, for the Appellant. 

Messrs. G. P. Das and Deva Saran Sinha, 
for the Respondents 

JUDGMENT. 

Das, J.—I have no doubt whatever 
that the decision of the Court below is 
erroneous and that it ought to be set 
aside. 

The appellant presented certain appli- 
cations under s. 69 of the Bengal Tenancy 
Act for appraisement of crops and for 
ascertainment of the liability of the ten- 
ants forrent. It is not necessary to trace 
the history of,the disputes, but it appears 
that the Amin’s report was note accepted 
by the tenants and thereupon the Sub- 
Divisional Officer in charge of the case 
intimated to the parties that he would 
himself go to the locality and appraise 
the crops. But before be could arrive on 
the scene the crops were removed by the 
tenants. Thereupon the question arose as 
to the basis on which the tenants’ liabil- 
ity should be determined. Ultimately the 
learned Sub-Divisional Officer passed an 
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order on the 3rd of February, 1922, approv- 
ing the khasra prepared by the Amin, 
If that date be regakded as the date of 
the final order of the Sub-Divisional Officer, 
then it is conceded that the present applica- 
tions for execution of the decrees are barred 
by limitation. 

But the difficulty is that ethe Amin's 
khasra does noton the face df it disclose 
the monetary extent of the liability of 
the tenants to the landlord. It does in- 
deed show the amount of produce per 
bigha of “the land in respect of which rent 
was claimed, butthe decision of the ques- 
tion as to produce by no means decides 
the cases between the parties. There were 
other outstanding questions between the 
parties, for instance, what was the land- 
lord's share and, secondly, what money 
value should be put upon the produce, 
These questions were not determined on 
the 3rd of February, 1922. On the lst 
of November, 1922, however, a final order 
was drawn up by the Court which showed 
the quantity ofcrops, the selling rates of 
the crops and the actual amount of money 
recoverable by the landlord as against 
each of the tenants. It is not disputed 
that ifthe lst of November, 1922, be re- 
garded as the date of the final order of 
the Revenue Court, then the applications 
for execution presented on behalf of the 
degree-holder must be regarded as within 
time. The Courts below have taken the 
view that the 3rd of February, 1922, fnust 
be regarded as the date of the final order. 
n my opinion, the test is this whether 
the order of the 3rd of February, 1992, 
has complete finality and is enforceable 
as adecree. If the Revenue Court had 
transmitted the order passed by it on the 
3rd of February, 1922, tothe Civil Court 
the Civil Court could not, in my judg- 
ment, have executed that order. I quite 
agree that ifall the data for ascertain- 
ment of the liability of each of the ten- 
ants to the landlord could be found on 
the face of tle order of the 3rd of Feb- 
ruary, 1922, that order ceuld be regarded 
as a final order although the actual liabil- 
ity of each of the tenants might not have 
been worked out in detail, but that is 
not the case here. So far as this cag 
is concerned, the liability could not be 
worked out qn the basis, of the Amin's 
khasra until certain other matters which 
were outstantling between the parties had 
been worked out, In my opinion, the order 


“108 


of the Ist of November, 1922, must ba 
regarded as the final order and limitation 
would run from that date. 

I would allow these appeals, set aside 
theorderspassed by the Courts below and 
direct that execution do proceed. The 
appellantis entitled to his costs through- 
out. . ; 

Adami,*J.—I agree. 


Z. K Appeals allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 124 or 1926. 

February 1, 1927. . 
Present:—Sir George Clause Rankin, KT., 
Chief Justice, and Justice Sir Charu 

i Chandra Ghose, Kr. 
JNANENDRA MOHAN BHADURI AND 
ANOTHER—-APPELLANTS 


versus 
Srimati ANNAPURNA DEBI AND ANOTHER 
— RESPONDENTS. 

Arbitration Act (IX of 1899), s. 15—Award—Pro- 
eedure for filing award—Decree, whether can be pro- 
nounced upon basis of award—Admanistration of 
estate, whether can be directed in award. 

According to the procedure provided under the 
Arbitration Act an award when filed in Court can be 
challenged under the Act on various grounds, bêt if 
it is,upheld by the Court as a good award, the 
position is that the award would remain filed in 
Court and by the terms of s. 15 of the Act it would 
be enforceable as if it were a decree of the Court. 
other words, although itis not a dscree and not a 
jifdgment of the Court, execution can be taken ut 
on it in the same manner as ifit were a decree. [p. 

08, col. 2. . . 

i Where the Oourt holds that the award is a good 
award all that is necessary for it under the Act is to 
file the award. No judgment need be pronounced 
upon the award and no decree need be framed in 
accordance with it. [p. 109, col. L] i 

No arbitrator can give to anybody any right to 
apply to the Court for any direction. All that can 
be done, once an award has been filed, is to take aut 
execution of the award. An award gannot compel a 
Court to administer an estate. Thi® can only be done 
by an administration guit or by taking out originating 
summons. [p. 110, col. 1.] "e. | . 

Appeal from an order of Mr. Justice 
Greaves, dated the 12th of July, 1926, made 
in the exereise of Ordinary Original Civil 
Jurisdiction. 

Messis Langford James and B. Roy Chaw- 
dhuri, forthe Appellants. — E 

Messrs. N. N. Sircar and N, G, Chatterjea, 


for the Respondents. 


JNANENDRA.MOHAN. BHADURI 9, ANNAPORNA DABI, 
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JUDGMENT. 

^ Rankin, C. J.--This is an appeal 
from an order made by Mr. Justice 
Greaves upon a motion on ° notice, dated 
the 12th of July, 1926, headed "In the 
matter of an arbitration and in the matter 
of the estate of Babu Rajendra Lal Go- 
swami.” It appears that Rajendra Lall 
Goswami died in August, 1917, and that he 
left a Will which was proved on the 19th 
of December of that year. By-that Will he 
left various items of immoveable property 
to various persons and made very compli- 
cated provisions forthe discharge of cer- 
tain monies which were owing by him. 
more particularly to persons who had 
money with him on deposit. Disputes and 
complications having arisen, there was an 
arbitration under the Indian Arbitration 
Act by Mr. Byomkesh Chakravarti. He 
filed his award which is dated the 29th 
of July, 1918, 

Now, according to the procedure .provid- 
ed under the Indian Arbitration Act, that 
award when filed could be challenged under 
the Act on various grounds, but if.it was 
upheld by the Court as a good award, the 
position was that the award would remain 
filed in Court, and, by the terms of the 
fifteenth section of the Indian Arbitration 
Act, it would be enforceable asif it were 
a decree of the Court: in other words, 
although it was not a decree and not a 
judgment of the Court, execution could 
be taken out on it in the same manner 
as thoughit were a decree. What happen- 
ed, in fact, was that that procedure was 
ignored entirely and a decree was pro- 
nounced by Mr. Justice Chaudhri to the 
effect that “this Court being of opinion 
that it would be for the benefit of the 
said infant respondent Rabindra Nath 
Chakravarti the following decree should 
be made: and the adult parties having 
agreed tothe terms of settlement set forth. 
in Schedules B and O it is declared by con- 
sent that the said award gs modified by 
the said ¢erms of settlement ought to be 
carried into effect and thesame is ordered 
and decreed accordingly.” 

It may perhaps be desirableto explain 
that the award was attacked as invalid 
before the learned Judge. That was a 
ma‘ter over which the learned Judge had 
jurisdiction. It was within his power to 
decide whether the award was a good 
award ora bad awartl, That controversy 
was settled by agreement, and with certain 
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modifications agreed upon, the parties were 
prepared to treat the award as a good 
one. I will assume, therefore, that it was 
possible and reasonable for the learned 
Judge aeting* under the Indian Arbitra- 
tion Act to say that the award being 
modified by consent of the parties should 
stand as a good award; and if he had 
done that and filedit with the modifications 
I will assume that execution upon the 
award with the modifications would have 
been quite in order. " 

"The learned Judge, and I think the 
arbitrator too, appears to have had in mind 
a procedure which is entirely unknown 
to the Indian Arbitration Act. They 
“both proceeded on the analogy of the 
Second Schedule of the Civil Procedure 
Oode, under which by r. 20 in the case of 
an award without the 
Court, the Court shall, if it deems the 
award to be valid, order it to be filed, and 
having done that it has power to proceed 
to pronounce judgment upon the award, 
Whether that was the kind of confusion 
in the mind of the persons concerned or 
not, however, must be a matter of specu- 
lation. That award contained gt its close 
a clause to the following effect :—" I 
further declare that the matters decided 
by me are .matters of administration 
of the estate of the testator." Pausing 
there, for à moment, the matters were 
matters of administration of the estate 
ofthe testator. Ifthey had not been, this 
declaration would have been of no effect 
at all so faras I can see; but they were 
matters of administration of the estate of 
the testator, “Any of the parties hereto 
as also à member or members of the Mana- 
ging Committee wil be entitled and be 
at liberty to apply upon notice to all other 
parties interested from time to time to the 
Oourt for ils direction as occasion arises 
and in particular for the appointment of 
a Receiver with necessary directions.” 
Well, there is no particular object to say 
in an award that nothing in it shall pre- 
vent parties from applying to ethe Court 
if they wantto apply to the Court. But 
I may point out that no arbitrator can 
give to anybody any right to apply to the 
Court forany direction; and, as far as I 
can make out, that paragraph.has been a 
source of a good deal of confusion in the 
minds of the parties to this litigation. 

The award of the arbitrator did direct 
that certain sums of money were to be 
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charged upon certain properties which 
were to go to the different beneficiaries 
and we are at the moment concerned 
with the rights of Rhbindra Nath Chakra- 
varti who, at the time of the award, was 
aninfant. Sofaras he is concerned, the 
award declared that the properties to go 
to him should be such and such and they 
were to. stand charged with a sum of 
Rs. 13,063. The award provided that when 
that had been paid off the properties 
should be handed over by the executors 
either to Rabindra Nath or to his natural 
guardian, as the case might be, as provided 
in the award. : 

The controversy which had arisen prior 
to the application to Mr. Justice Greaves 
was shortly this: Rabindra Nath wanted 
to be putin possession of his property by 
the executors. He wanted also an account 
of their dealings with his property for 
some ten years. The executora in the end 
said that they had no objection to handing 
over the property, but that in respect of 
the expenses of probate, the Gaya sradh 
of the testator and the first sradh of his 
widow, they had been put to expenses, 
the share of Rabindra Nath in whieh 
amounted to over Rs. 3,000. They said 
Rabindra Nath ought to pay that money. 
The second matter of contest was over the 
account, The executors said that they 
kept books properly as the testator had 
done in his own lifetime; and that they 
offéred inspection of them and gave all 
facilities to Rabindra Nath's accountant. 
On the other hand, Rabindra Nath said 


-that they did not keep proper books, they 


had not given proper materials to his ag- 
cotintant, and, as a matter of fact, he claim- 
ed that they did not discharge themselves 
ofa considerable sum ofmoney, amount- 
ing to some Rs. 10,000, as he guessed 
which they ought to pay to him. In that 
state of things what Rabindra Nath did 
was that he launched a notice of motion 
under the Indian Arbitration Act and the 
måtter has been dealt with upon affidavits 
by Mr. Justice Greaves. The learned 
Judge has directed thas the properties 
which by theawaid were to go to Rabindra 
Nath shall be hafided over to him. It 
turns out that all those properties are 
properties outside the original jurtsdictio 

of this Court although belonging to the 
estate, but there is one, property in the 
estate which is within the jurisdiction, 
Thelearned«Judge has also directed the 
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‘executors to make over to Rabindra Nath 
all papers and documents and all moneys 
standing tothe credit of Rabindra Nath’s 
Separate account and to furnish accounts 
and he has held that Rabihdra Nath would 
beat liberty to apply for the appointment 
of a Receiver. 

The first thing that has to be examined 
is whether this procedure is one which can 
be counten&nced and whether it is open to 
the applicant in such a manner to litigate 
the question which he seeks to litigate. 
Iam of opinion thatthe procedure is en- 
tirely wrong and that this Court ought 
to refuse any order on any of the matters 
which*have been dealt with by Mr. Justice 
Greaves. The award of the arbitrator hav- 
ing been filed, it was open to the Court 
to declare as to its validity and to put 
that award in the position of an award as 
to which the parties interested could ask 
for execution—execution in the ordinary 
way upon a tabular statement by transfer 
to any other Court orin any other menner 
known to law. But it is -not the case 
that this 
before it an administration suit for the 
. Whole of the affairs of this testator Rajen- 
dra Lall Goswami. This Court has never 
at any time entertained an administration 
suit of his estate. It has no responsibility 
whatever for administering his estate and 
the idea that, because a wrong form of 
order was made at the time this award was 
dealt with under the Indian Arbitration 
Act or because of what the arbitrator had 
put in about the parties being at liberty 
to apply to the Court, therefore, any party. 
interested now has only got to launch a 
motion under the Indian Arbitration Act 
to get a partial administration of this 
gentleman's estate, is, I think, entirely 
-erroneous. If persons want to administer 
this estate, they can bring an administra- 
tion suit, or if they want a partial ad- 
ministration in certain circumstances, they 
can do so by originating summons. When 
they do that, itis not to be doubted that 
this decree of Mr. Jastice ‘Chaudhari will 
be perfectly goed for the purpose of show- 
ing and establishing that the arbitrator's 
award, subject to the modifications, is a 
valid and binding arrangement. What is 
granted is not a mere execution of that 
award gs though it were a judgment. If 
what is wanted.is an adminjstration of the 
state on the basis of that award, then 
the Court must be approached properly, 
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It has no right to do t or a motion under 
ihe Indian Arbitration Act or to do it 
without properly bringing in the parties 
either by a suit or by an originating sum- 
mons. I think it may very well be that 
persons might want to bring an adminis- 
tration suit about this estate in a Court 
other than the High Court. It would be 
competent for them to bring it to the 
High Court; but no person will be obliged 
to bring it to the High Court. Whatever 
Court itis brought in, the award would 
be just as valid or as invalid as if he had 
brought his suit in the High Court. We 
are dealing with a highly complicated Will, 


. and a great deal of the property is scat- 


tered over different parts of the province. ' 
It js highly inadvisable to make orders 
as to immoveable property where the' very 
basis of our jurisdiction is open to challenge. 
We cannot undertake to administer this 
estate upon notices of motion brought 
under the Indian Arbitration Act, though, 
y ea under that Act execution can ba 
ad, 

I do not propose to pronounce upon any 
one of the questions which have been agi- 
tated in Court. I have done my best in 
this family dispute to induce the parties 
to try to come to some arrangement and 
I am quite satisfied that learned Counsel 
on both sides have done their best in that 
matter to assist the Court. It appears 
that their endeavour in that respect is 
entirely without any result. My conclu- 
sion is that if the parties want this matter 
to be fought out they must begin and fight 
it out in the manner provided by law. 

In my opinion, this appeal must be 
allowed and the order of Mr. Justice 
1 We do not 
propose to give any costs to either party 
either here or in the proceedings before 
Mr. Justice Greaves. 

C. C. Ghose, J.—I agree. 

ZK Appeal allowed, 


—————— 


ALLAHABAD HIGH COURT. 
B&coND Civin APPEAL No. 11 or 1927. 
March 23, 1921. 
Present :—Mr. Justice Iqbal Ahmad. 
TOTA RAM —DEFENDANT—A PPBLLAN' 
* versus 
MAKHAN LAL-— PrarsTIFF—RisPONDÉNT, 


Co-owners—Joint property— Arrangement for enjoys 
ment of separate items, whether can be put an end tom 
Joint possession, whether cay be demanded, | 
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An arrangement undef which co-owners of joint 
property are in’ separate possession of different items 
of the property can ba put an end to by any one of 
the co-owners who can claim joint possession of the 
property. 

e agannath Pershad v, Badri Prashad (1), explain- 
ed, 

Second appealagainst & decree of the 
Second Additional .Subordinate Judge, 
Aligarh, dated the 17th of July, 1926, 

Mr. Panna Lal, for the Appellant. 

.dJUDGMENT.—The parties to this 
appeal arebrothers, The plaintiff-mespond- 
ent claimed joint possession of two plots 


of land on the allegation that the parties ` 


were the joint tenants of these plots, and 
‘that the defendant had, contrary to his 
rights, taken exclusive possession ofthe 
same. The defence to the suit wag that 
there had beena partition between the 


parties and that the plots in dispute had: 


been allotted solely tothe defendant by 
that partition. Both the Courts below have 
found that the partition set up by the 
defendant has not been proved. This 

. finding of the lower Appellate Court is a 
finding offact based on evidence and must 
be accepted in second appeal. 

But an ingenious argument “based on an 
observation, to be presently noted, .contained 
in the 
Court is advanced by Mr, Panna Lal on 
behalf of the appellant. The lower Appellate 

- Oourt has observed that “it is possible that 
for the proper enjoyment of the joint 
holding the parties might be cultivating 
Beparate plots but any such mutual 
arrangement cannot confer any exclusive 
title on either party". Itis argued that in 
view of the decisions in Jagannath Pershad 
v. Badri Prashad (1), Jamna v. Jhalli (2) 
and Midnapur Zemindary Co., Ld. v. Naresh 
Narayan Roy (8), the plaintiff was not, so 
long as the arrangement just referred to 
continued, entitled to a decree for joint 
possession of the plots in dispute. Iam 
unable to agree with the contention of the 
learned Counsel. In the case of Jagannath 
Pershad v. Badri Prashad(1) referred to above 
all that was decided by this Cowrt was that 
as long as an Agreement by which different 
co-sharerB were in exclusive possession of 
different portions ofthe abadi continued, 


1) 11 Ind. Cas. 768; 0 A. L. J. 48; 34 A. 113. 

2) 55 Ind. Cas. 94; 18 A. L.J. 129. 

3) 80 Ind. Cas. 827; 23 A.L. J.16; A. I. R. 1924 
P. O. 144; 26 Bom. L. R. 651; 47 M. L. J. 23; 5I C. 631; 
95 M. L. T. 169; (1924) M. W. N. 723; 29 C. W.N. 
84; 20 L, W. 770; 31 IL A. 283; L. R. 5. A, (P. O.) 137; 3 
Pat, la, R 193; 6 P, LoT, 750 (P, O), 
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each of such co-sharers was entitled to use 
the plots in his exclusive possession and to 
enjoy them in suchg way as he pleased so 
long as such, user or possession did not 
interfere with the user or possession of the 
other co-sharers. Jt was not decided in 
that case that an arrangement by which 


Co owners were in separate possession of 


different items of property cdjald not be put 
an end to by the other co-owners, Even if 
there was an arrangement between the 
plaintiff and the defendant by which each 
was cultivating separate plots of land that 
arrangément could be put an end to by the 
plaintiff or by the defendants, andit must 
be assumed that if there was such an 
arrangement that arrangement has been put 
an end to by the plaintiff by the institution 
of the suit giving rise to the present appeal. 
The view that I am taking is not in conflict 
with the view taken in the case of Jamna v. 
Jhalli (2). The caseof Midnapur Zemin- 
dary Co, Ld. v. Naresh Narayan Roy (3) is 
undoubtedly an authority for the proposition 
that “when co-sharers cannot agree as to 
how any lands held by themin common 
may be used, the remedy of any co-sharer 
who objects to the exclusive use by another 
co-sharer of lands held in common is to 
obtain a partition of the lands.” Itis to be 
noted that the plotsin dispute in the present 
case are parts of anoccupancy holding which 
obviously cannot be made the subject-, 
matter of partition without the consent of 
the zemindar. The occupancy right jn the 
plots in dispute is jointly vested in the 


.plaintiff and the defendant and they are 


entitled to the joint enjoyment of that 
right. For the reasons given aboveg I 
dismiss the appeal under O. XLI, r. ll, 
Civil Procedure Code. 


Z. Ke Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civiu Revision No. 200 or 1926, 
< Match 16, 1927. 
Present; —Mf. Justice Mukerji. 
Maulvi ABDUL GHANI—DzsENDANT— 
ÁPPELLANT E: 


, versus Vo ow 
Rai Sajeb B. CHIRANJI LAL— 

ë PLAINTIFF— RESPONDENT. . 
Limitation Act (IX of 1908), s. 19—Acknowledgment 
r- Period prescribed,’ meaning of—4Acknewledyinent 
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after expiry of period prescribed in schedule but 
before expiry of extended period, validity of. 

The expression “period prescribed” in s. 19 of the 
Limitation Act means the period prescribed by law, 
that is to say, the period prescribed by the entire 
body of the Limitation Act and ndi merely the period 
prescribed in the Schedule. 

An acknowledgment of a debt made after the 
expiry of the period of limitation prescribed by 
Sch. I of the Limitation Act fora suit to recover the 
debt but made within the extended period of limita- 
tion given by a section of the Act hnd before the 
period for the institution of a suit for recovery of the 
debt has expired, isa valid acknowledgment within 
the meaning of s. 19 of the Limitation Act and 
operates to give a fresh start of limitation. 

Sheo Partub Singh v. Tajammul Husain (1), 


followed. 
Bai Hemkore v. M aSamalli, (2) dissented from. 


Civil revision from an order of the 
Small Cause Court Judge, Jhansi, dated 
the 20th of November, 1926. 

Dr. N. C. Vaish, for the Appellant. 

Mr. U.S. Bajpai, for the Respondents. 


JUDGMENT.—The question of law 
raised by this application in revision is 
whether an acknowledgment ofa debt made 
after the expiration of the three years’ 
period prescribed by Sch, I for a suit 
on a promissory note but made beforea 
=stiton the note was actually barred by 
limitation, was a good acknowledgment. 

It appears that the acknowledgment in 
this case was made while the right of 
institution of suit was still subsisting owing 
to holidays having comein. The limitation 
was toexpire on 17th of October, 1923. on 
the promissory note on which the suit was 
brought, but the suit could be instituted 
on the 23rd asthe period between the 17th 
of October and 2znd of October, 1923, wasa 
holiday. 

The Court below has decided agaist 
the defendant, hence this application in 
revision. 

The answer to the question must depend 
on the correct reading of s, ly ands. 4 of 
the Limitation Act. Section 19says: “Where, 
before the expiration of the period pre- 
Beribed for a suit orapplication in respect 
of any property or right, an acknowledg- 
ment of liability in erespect of such pro- 
perty or right has been made in writing 
signed by the party qgainst whom such 
property or right is claimed, or by some 
person through whom he derives title or 
ljability, a fresh period of limitation shall 
Þe computed from the time when the ac- 
knowledgment was so signed’. The period 
prescribed for a sait is not necessarily the 
period prescribed by Sch.I ofthe Limita- 
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tion Act. “The period pre&cribed” would 
mean in the ordinary sense of the worda, 
the period prescribed by law, that is to 
say, the period prescribed by the entire 
body of the Limitation Aot. The Sch. I 
read with s.4 of the Limitation Act would 
mean that the period prescribed fora suit 
on this particalar promissory note, which 
was executed on 17th October, 1920, was 
between 17th of October, 1920, and 
23rd October, 1923. In my opinion: 
there.is no reason to limit the sense 
of the expression “the period prescribed” 
to the period prescribed in the Schedule 
alone. Wheresuch idea is meant to be ex- 
pressed, adequate words have been used for 
that purpose; for example, ins.3 of the 
Limjtation Act we find the words “by the 
First Schedule” added to the word “‘prescrib- 
ed”. In the case of Sheo Partab Singh 
v. Tajammul Husain (1) a Division Bench 
of this Court considered whether an ac- 
knowledgment made within the period 
prescribed by s.31 of the Indian Limita- 
tion Act was a good acknowledgment. 
Their Lordships held thatit was. This is, 
in my opinion, with respect, good law. I 
do not agree with the view taken in Bai 
Hemkore v. Masamalli (2). 

I hold that the acknowledgment was with- 
in time and did operate to extend the period 
of limitation. 

The application fails and is hereby dis- 
missed with costs. 

Z. K. Application. dismissed. 
(1) 98 Ind. Cas. 1005; 24 A. L. J. 1039; A. I. R, 1927 
All. 114; 49 A. 67 


(2) 26 B. 782; 2 Bom. L. R. 608. 


[189 I. C. 1927] 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DROREE No. 2064 

: or 1924. 

* January 4, 1927. 
Present:—Mr. Justice Duval and 
Mr. Justice Mallik, 

Raja SATI PRASAD GARGA 
' BAHADUR— DEFENDANT 
—APPELLANT 
. versus 
BROJA GOPAL DALAPATI anD 
S OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 60, 111-A, 
Chap. X—Record of Rights, entry in—Correction of 
entry—Procedure—Civil stit for correction—Presump- 
tion as to fixity of rent, whether arises. 

An entry in a finally published Record of Rights 
cannot be interfered with in any other way except as 
provided for in Chap. X and in s. 111-A of the Bengal 
Tenancy Act. Where no proceedings are taken to 
alter an entry either before the Revenue Court or 
before the Special Judge or in any other way pro- 
vided for in Ohap. X and s. 111-À of the Act, an entry 
cannot be interfered with. 

Where in an ordinary civil suit a question arises 
with regard to the correctness of an entry in a finally 
published Record of Rights the presumption laid down 
-In 8.50 of the Bengal Tenancy Act cannot arise. 


Appeal against a decree of the Addi- 
tional District Judge, Midnapur, dated the 
9th of June, 1924, reversing that of the 
Munsif, Third Court, Tamluk, dated the 
15th of December, 1923. 

Mr. Amarendra Nath Bose and Babu Pro- 
bodh Ch. Chatterji, for the Appellant. 

Mr. Sarat Chandra Bose and Babu 
Apurba Charan Mukerji, for the Respond- 


ents. ' f 
JUDGMENT. 

Duval, J.— This appeal arises out of 
a suit brought by the plaintiffs for a 
declaration that the entry in the Record of 
Rights declaring them as occupancy raiyats 
was wrong and that they should be re- 
corded as mokarrari maurasi xaiyats or 
raiyats at fixed rates. The area of the 
holding is 14 bighas.at a rental of Rs. 56-9-0: 
The Record of Rights was finally published 
on the 9th April, 1917, and this suit was 
. brought on the 22nd December, 1922. The 
learned Munsif dismissed the suit holding 
that as there had been a Record of Rights 
finally published, s. 115 of the Bengal 
Tenancy Act applies and that, therefore, 
there was no- presumption under s. 50 
and that as the plaintiffs had failed to 
prove uniform payment of rent back to 
the time of the Permanent Settlement, they 
were not entitled toehave a decree. In 
appeal the learned Digtrict Judge held 
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that the suit was one under s. 111-4 of 


the Bengal Tenancy Act, which could 
correct any entry fn a finally published 


`. Record of Rights and sos. 115 of that Act 


was no bar because the Record of Rights 
was not finally settled until after the suit 
had been determined in respect of this 
entry. He further held that, the presump- 
tion under s. 50, sub-s. (2? could apply 
and decreed the suit. Apart from the 
Bengal Tenancy Act the person aggrieved 
by an entry and who has failed to avail 
himself of the. means given him to correct 
the wrong entry under that Act cannot 
be denied his right to bring an ordinary 
civil suit. But the power to bring an 
ordinary ° civil suit instead of availing 
‘oneself of the remedy given him in Chap. X 
of the Bengal Tenancy Act would result 
in a declaration only. It will not force 
the Revenue Authorities to alter their final- 
ly published Record of Rights. Now s. 111-A 
forbids the bringing of such suits under 
the Bengal Tenancy Act except in the 
case of where there has been a settlement 
of land revenue under s. 101, sub-s. (2), 
There was no settlement of land revenue 
in this case and, therefore, Iam unable to 
agree with the learned District Judge in 
holding that this suit can be treated as 
one under the Bengal Tenaney Act and 
not merely as an ordinary civil suit. The 
Judge has referred to the case of Secretary 
of State for India v. Kajimuddi (1) which 
laid down that the provision contained 
in s. 115 of the Bengal Tenancy Act 
against the presumption as to fixed rent 
under s. 50, sub-s. (2) of the Act has no 
application in a suit brought by a tenant 
for the purpose of contesting the correct- 
ness of the decision of the Revenue. Authori- 
ties in regard to the entry as to thestatus 
of a raiyat in a Record of Righte. This 
decision, however, was passed fn the first 
place before s.111-A had found its place 
in Chap. X and also dealt with khas mahal 
idhanoies where the land revenue is not 
permanently fixed but is settled at each 
Settlement. The case tog has ever since 
the decision of the Full Bench in the case 
of Pirthi Chand Lél Chowdhury v. Sheikh 
Basarat Ali (2) not: been followed. In 
that case the Full Bench stated: as fol- 
lows:—“The case of Secretary. of State Jêr 
India v. Kajimuddi (1) is. à case of a 

(b) 26 O. 617; 13 Ind. Dec. (N. 8.) 997. M 
Ta am Opse 449; 87 O. 30; 13 O, W. N. 1149; 10 O, 
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tenant claiming the benefit of the pre- 
sumption under s. 50 in a suit to contest 
the correctness of an’ entry in a Record 
of Rights and has no direct application to 
the facts of this case except so-far as it 
rests on the view that 's. 115 seems to 
contemplate a case in which a raiyat is 
seeking to get the benefit of the presump- 
tion for a Period subsequent to the timp 
when the Record of Rights was framed.’ 
With this viewI am unable to agree, for, 
in my opinion, it disregards the plain 
terms of the section, which are general in 
expression and eontain nothing to justify 
the lifnited construetion that has been 
placed on them.” Now es. 115 says: "When 
the particulars mentioned in s. 102, el. (b) 
have been recorded under this Chapter 
in respect of any tenancy, the presumption 
under s. 50 shall not thereafter apply to 
that tenancy.” Here there has been a 
finally published. Record of Rights. No pro- 
ceedings were taken to alter the entry 
éither before the Revenue Court or hefore 
the special Judge or in any other way 
provided forin Chap. X and s. 111-A dis- 
tinctly forbids interfering with the Record 
of Rights in any other way except as pro- 
vided fcr in the Chapter and in that 
section. It appears to me, therefore, that 
it cannot be said for a moment that the 
Record of Rights and this entry had not 
been finally and properly determined some 
years before this present suit was brought. 
This suit is merely a civil suit and, 
therefore, the presumption under s. 50 
cannot arise. It is not seriously deniéd 
that if there is no presumption the tenant 
js unable to prove his contention. ° 
.The appeal is, therefore, decreed and 
the suit dismissed with costs in all 
Courts. 

No order is necessary on the application 
as the party has already been added. 

` Mallik, J.—1 agree. 

“LK. 


` ALLAHABAD HIGA COURT. 
of X Beconp Civis APPBAL No. 105 or 1924, 
March 1191927. 
Present:—Mr. Justice Ashworth and 
Mr. Justice Kendall. 
e BHOLA NATH AND ANOTHER—PLAINTIFES 
—-APPELLANTS 
versus 
B.B. 4 C. IL RAILWAY AND ANOTEZR 
—DEFENDa NTS— RESPONDENTS, 
Railways Act (IX of 1800), 9, 76— Carriage of goods 


Suit dismissed, 
. 





BROLA NATH v. 


B; B. & C. I. EAILWAY: [193 1. ©. 1997) 


—Goods consigned to Railway under Risk Note— 
Non-delivery—Suit to recover value of goods—Loss, 
proof of—Burden of proof. * 

Where a person sues a Railway Company to recover 
the value of goods consigned to the Company for 
carriage, on the ground of non-delivery of the goods, 
it is necessary forthe Railway to give some evidence 
of the loss of the goods before it can meet the claim 
by pleading that non-delivery was due toa loss for ` 
which the Railway Company is not responsible under 
the terms of the Risk Note under which me goods were 
consigned to the Company. [p. 115, col. 1 

East Indian Railway Co. v. Firm Kishin Lal- 
Tirkhamal (1), followed, 


Second appeal from the decree of the 
Additional Subordinate Judge, Farrukh- 
abad, dated the 19th of July, 1994. 

Dr. S. N. Sen and, Mr. B. Malik, for the 
Appellants. 

My. Lad 
Spondents. 


JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiffs 
Bhola Nath and Shimbhu Nath trading as 
the firm of Banarsi Das against the East 
Indian Railway Company (and another Rail- 
way Company) for non-delivery of a parcel of 
sandal wood oil of the value of Rs. 997-9-0. 
The defence of the Railway Company was 
that the Company was protected from 
liability under a Risk Note in the form 
known as Risk Note Y and also by the 
provisions of s. 75 of the Railways Act. 

"The trial Court (Munsif of Kanauj) held 
that the question whether the Railway Com- 
pany was protected from the consequence 
of the loss of the consignment by the terms 
of the Risk Note or by the language of s. 75 
of the Railways Act did not arise, because 
the suit was one for non-delivery and the 
Railway Company had failed to prove loss. 
The Court, however, alternatively held that 
if proof of loss be assumed, the Railway 
Company was not protected either by the 
Risk Note or by the terms of s. 75 for certain 
reasonsinto which it is not necessary to 
enter in this appeal. . 

In appeal the Subordinate Judge differ- 
ed from the first Oourton each of the above 
three figdings. As regards the finding 
that the Railway Company had failed to 
prove loss the remark of the Appellate 
Court is that the loss of the consignment 
in transit “is to be undoubtedly inferred 
and is also sufficiently proved.” 

The contention ofthe appellant's Counsel 
is thatthere was no evidence on which the 
lower Appellate. Court could come to a 
finding in favour ef the Railway Company 
that there was loss as distinguished from 


. 


Prasad Zutshi, for the Re- 
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mere non-delivery. The lower Appellate 
Court has not pertieularised the evidence 
on which it relied. Looking at the record 
the only evidence on which it could possi- 
bly be sugested that the Railway relied to 
prove loss appears to be that of the assistant 
parcel clerk at Howrah. His evidence shows 
that the consignment which had come from 
Kanauj via Oawnpore was entered in the 


list of the parcels (or goods) on a particular’ 


train and that it was not on that train when 
it arrived. There is evidence “that the 
consignment safely reached Cawnpore 
` Station from Kanauj. The clerk mentioned 
has admitted that sometimes goods are 
mentioned in the list sent with the train 


and yetare not put on the train at the - 


Btarting or junction station. "The clerk also 
says that he informed the Cawnpore Railway 
people by telegram of the non-arrival of 
the consignment at Howrah. There is, 
however, no evidence to show that any 
search was made at Cawnpore for the goods 
or any checking of other train lists in 
order to exclude the possibility of the con- 
signment having been missent elsewhere, 
a possibility which the clerk above men- 
tioned has affirmed. In these circumstances 
we cannot find any evidence on which the 
lower Appellate Court was justified in 
holding, as against the trial Court that the 
consignment had been lost. We concur 
with the decision ofa Judge of this Court 
. in East Indian Railway Co, v. Firm 
Kishin Lal-Tirkhamal (1) that where a party 
sues the Railway on the ground of non- 
delivery itis necessary for the Railway to 
give some evidence of loss before they can 
meet theclaim by pleading that non-deli- 
very was due to a loss for which the Rail- 
way Company was not responsible. We find 
in this case that the Railway failed to 
sustain this burden. Itis not necessary to 
gowith detailinto the question whether, 
if loss had been proved, the Railway would 
have beenexempt. We may state, however, 
that we were disposed to hold that on the 
facts proved the Railway would have beén 
exempt both under the Risk Not® and under 
the terms of s.75 of the Railways Act.. 
Accordingly we allow this appeal, restore 
the decree of the first Court and allow the 
plaintiffs costs in the lower Appellate Court 
and in this Court. 
Z. K. Appeal allowed. 
(1) 73 Ind. Cas. 986; 21 A. D. J, 438; 9 O, & A, L R, 
p 45 A. 530; A. IR 1924 All, 7; 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No. 80 oF 1926 

| | WITH 
Revision No. 153 oF 1926. 
January 17, 1927. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
FOOL KUMARI DASI— 
APPELLANT 


versus 
KHIROD CHANDRA DAS GUPTA— 
RECEIVER— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 4, 68, 75— 
Insolvency Court, power of, fo decide question of title 
—Appeal—Valuation—Forum. of appeal. " 

Section 4 of the Provincial Insolvency Act enables 
an Insolvency Court to decide questions of title 
affecting third parties when such questions are raised 
before itand when a decision is given under that 
section an appeal lies to the District Judge under 
8. 79 of the Act, irrespective of the valuation of the 
property involved, and a second appeal lies to the 
High Court. [p. 118, col. 1.] 

[Case-law discussed ] 


Appeal against an order of the Second 
Additional Distriet Judge, 24-Pargannas, 
dated the 23rd of December, 1925, reversing 
that of the Subordinate Judge, Fourth 
Oourt, 24-Pargannas, dated the 24th of 
March, 1925. 

Mr, Sarat Chandra Roy Chowdhury and 
Babu Santi Kumar Roy Chowdhury, for the 
Appellant. 

Mr. Syed Nasim Ali, for the Respond. 
ent. 


JUDGMEN T.—The appeal arises from 
and the Rule is directed against the 
appellate order ofthe Second Additional 
District Judge of 24-Pargannas, dated the 
23rd December, 1925. t 

One Dulal Chand Dutt applied on the 
lóth June, 1923, to be adjudicated an in- 
solvent. The Subordinate Judge passed 
the order of adjudication. The creditors 
alleged that the insolvent was tbe owner 
of certain properties which stood in the 
name of his wife, having been transferred 
to her by a deed of gift, dated 1907. The 
Receiver in ejnsolvency made a report, and 
thereafter advertise the properties to sale 
as the propertigs of the insolvent. The 
insolvent’s wife shen applied to the Sub- 
ordinate Judge claiming the properties 
as her own. The Subordinate Judge held 
an enquiry in which evidence was addu@ed 


‘on both sides. He held that the gift was 


bona fide and that the insolvent's wife 
acquired & good title under it and wag 
in possession of the properties since the 


ile 
transfer. The Receiver preferred an appeal 
to the District Judge which was heard by 
the Second Additiona? District Judge and 
he by an order, dated. the:28rd December, 
1925, reversed the decision of the Sub- 
ordinate Judge holding thatthe gift was 
a benami transaction. This order is now 
before us on appeal and in revision at 
the instance œf the insolvent's*wife, The 
value of the properties is said to be more 
than Rs. 10,000. 

The question that we have to consider 
is whether the Subordinate Judge had 
jurisdietion to deal with the question of 
title thet arose, and, if so, whether the 
appeal from his decision lay tothe District 
Judgein view of the value of the'properties 
involved. 

The jurisdiction of Bankruptcy Courts 
under the English Bankruptcy Acts is a 
subject which presents a remarkable 
diversity of judicial opinion. Section 105 
of the English Bankruptcy Act, 1914, is in 
the same words as s. 102 of the Act of 
1883, and leaving aside the proviso to 
sub-s. (1) with which we need not be 
concerned, was also in the same words 


as s. 72 of the Act of 1869. Ina series of- 


cases, upon the contrast between s. 12 of 
the earlier Act of 1849 withs. 72 of the Act 
of 1869, it was held that whereas under 
the former section the Bankruptcy Court 
had only jurisdiction over persons actual- 
ly within the bankruptcy or 
‘or submitting toits jurisdiction, it had, 
under the latter section, complete jurisdic- 
.fion in all-cases to decide everything that 
might be considered necessary to be de- 
cided for the distribution of the bankrupt's 
estate [e. g, Ex parte Anderson (1), In re 
„Johnstone (2), Smith v. Baker (3), Halliday v. 
Harris (4) and Morley v. White (5)]. on 
the other hand, Lord Selborne, L. O,, 
Ellis v. Silber (@) speaking of the Yurisdio- 
tion of the Bankruptcy Courts observes 
thus :—“That which has to be done in 
bankruptcy is the administration sin 
bankruptcy. The debtor and the creditore, 


JD (18:0) 8 Ch. A. 418; 39 i, J. Bk. 32; 22L. T. 
361; 18 W. R. 

(2) ( (1883) 1 Morrell 32; 50 LT. 184. 

NO (1873) 8 C. P. 350; 42 L. J. O. P. 165; 28L. T. 


S (1874) 9 C. P. 668; 43 L. J. C. P. 350; 30 L.I 
680, 22 We R. 75 
@ (1872) 8 Ch. A. 214; 42 L. J. Ble 76; 27 L. T. 736; 


146. 
® 28:2) 6 Ch. A. 83; 42 La J. Ch, 086; 28 L. T, 156; 
, 8 W. R, 946. 
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as the parties to the administration in 
bankruptcy, are subject to that jurisdic- 
tion. The trustees or assignees, as the 
persons entrusted with that administration, 
are subjectto that jurisdiction. The assets 
which cometo their hands andthe mode 
of administering them aresubjeetto that 
jurisdietion; and there may be, and I believe 
are, Some special classes of transactions 
which, under special clauses of the Acts 
of Parliament may be specially dealt 
with as regards third parties But the 
general proposition, that whenever the 
assignees or trustees in bankruptcy or the 
trustees under such deeds as these have a 
demand at law orin equity as against a 
stranger to the bankruptcy, then that 
demand is to be prosecuted in the Court of 
Bankruptcy, appears to me to be a proposi- 
tion entirely without the warrant of any- 
thing in the Acts of Parliament, and wholly 
unsupported by any trace or vestige what- 
ever of authority.” The case was decided 
under the Act of the1869, but all that 
was necessary to be decided appears to 
have been whether the jurisdiction of the 
Court of Bankruptcy was not exclusive; ' 
and it was held that "where a suit would, 
but for the fact of the bankruptcy, be fit 
to be entertained by the Court of Chancery, 
the jurisdiction was not taken away by the 
Bankruptcy Act, 1869. In Ha parte Dicken, 
In re Pollard (7), which was a case of a 
money demand by the trustee of a bank- 
rupt’s property against a third party, Jessel, 

. R., observed thus: “The very serious 
question, therefore, arises, whether the 
Court of Bankruptcy has any jurisdiction 
to make anorder for the payment of such 
a demand. It appears to me, however, 
that itis not necessary for us to decide 
this question now, for, ifthe jurisdiction 
exists, thereis the further question whe- 
ther itis expedient to exercise it in the 
present case.” He gave as one of his 
reasons for limiting the wide words of 
8. 720f the Act of 1869 as being the absence 
of a right of appeal to the Mouse of Lords 
except by leave. In thesame case James, 
L.J., expressed himself thus: ‘The Court 
of Appeal has given a very extended appli- 
cation tos. 72 of the Act. But it appears 
to me thaf the Legislature introduced into 


‘that section the words ‘which the Court 


may think it expedient or necessary to : 
decide’ because they thought they could 
* 


(7) (1878) 8 Ch, D. 377; 38 L. T, 860; 26 W. R. 713, 
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trust the Court of Bankruptcy not to exercise 
the jurisdiction unless it really was ex- 
pedient to withdraw the case from the 
ordinary Trihunals. It is not expedient to do 
that in the caseof a mere money demand.” 
A more guarded expression of opinion than 
that contained in Ellis v. Silber (6) is to 
be found in Maule v. Davis, In re Motion (8), 
the judgment .in which case was also 
delivered by Lord Selborne. The jurisdic- 
tion of Bankruptcy Courts to adjudicate 
on the rigitts of third parties is now fully 
recognised (see theauthorities in Williams 
on Bankruptcy, 12th Edition, pages 377- 
378 and Robson on Bankruptcy, 7th 
Edition page 36, etc.) though it has also 
` been laid down that there is a discretion 
in the Bankruptcy Courts to direct the 
trustee to institute ordefend in the ordinary 
Civil Courts suits concerning the rights 
` of third parties. 

‘Section 7 of the Presidency Towns Insol- 
vency Act of 1909 is in exactly the same 
words as para. 1 ofs.105 of the English 


Bankruptcy Act of 1914. The words are 


these: “Subject to the provisions, of this 
` Act the Court shall have full power to decide 
all questions of priorities, and all other 
questions whatsoever, whether of law or 
fact, which may arise in any case of in- 
solvency coming within the cognizance of 
the Court, or which the Court may deem 
it expedient or necessary to decide for the 


purpose of doing complete justice or- 


making a complete distribution of property 
in any such case.” Under this section also 
there was at one time a conflict of judicial 
opinion as to whether the Legislature in- 
tended that the Insolvency Court should 
have jurisdiction to decide questions of 
title, as between an Official Assignee and 
a stranger with reference to property which 
is claimed by the Official Assignee as the 
insolvent’s and which on the other is 
claimed by the stranger as his [see Nagin- 
lal Chunilal v. Official Assignee (9) and 
In re Rassul Haji Cassum (10)]. The juris- 
diction of Insolvency Oourts under the 
Presidency Towns Insolvency “Act, 1909, 
to deal with and decide questions of title 
in such cases appears now to be well- 
recognised, though the Insolvency Oovrt 
in the exercise of its discretion may in 
any ease decline to deal with the matter 


` (8) (1873) 9 Ch. A. 192 at p. 210; 43 L. J. Bk. 59; 29 
L. T. 757: 22 W, R. 225. 
(9) 12 Ind. Cas. 391; 35 P. 473; 13 Bom. L. R. 900, 
(10) 9 Ind. Cas. 344; 18 Bom. L. R. 13, 
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and relegate the parties to a regùlar suit 
[Kochu Mahomed Asan Tharagan v. San- 
karalinga Mudaliar (11), Oficial Assignee 
of Madras v. Vgdavalli Ammal (12), In re 
Seehase (13) and Rash Behari Ghose v. 
Official Assignee of Calcutta (14Y]. 

Under the Provincial Insolvency Act, 
1907, there was a diversity of judicial 
opinion on ethe question as to’ the jurisdic- 
tion of the Insolvency Court in this respect, 
into the details of which it will serve no 
useful purpose to enter. The words of 
8. 4 of the Provincial Insolvency Act, 
1920, are, if anything, clearer and more 
comprehensive than those of s. 7 of the 
Presidency Towns Insolvency Act of 1909 
and s. 108 sub-s. (1) of the English Bank- 
ruptcy Act of 1914, and appear to have 
been carefully chosen in view of the con- 
flict that at one time existed with regard 
to the meaning of s. 7 of the Presi- 
dency Towns Insolvency Act of 1909. 
The interpretation of that section by the 
Bombay High Court in Naginlal Chunilal 
v. Official Assignee (9) proceeded upon the 
ejusdém generis maxim, and so to do away 
with all such objections the word “title” was 
introduced in sub-s. (1) and subs. (2) 
appears to have been enacted to remove all 
possible disputes as to the nature of the 
claim that may or may not be investigat- 
ed. The words ofthe Statute seem to be 
perfectly plain, and where that is the case, 
it js not permissible to speculate, 

To this interpretation several objections 
have been urged and the consequent diffi- 
culties that will arise have been pointed 
out. To these I now propose to refer, 

It is said that ifit was intended that 
all questions of title may be gone into by 
the Insolvency Court, then s. 53 of the 
Act would be redundant, as s.53 of the 
Transfer of Property Act, which lays down 
the general law, would be sufficient. But, 
as has been explained in Muhammad Habib- 
ullah v. Mushtaq Husain (15), this section 
iz in one sense wider in his scope than 
8. 53 of the, Transfer of Property Act, 
because under thiseection all that is ne- 
cessary to show is that*the transfer was 
made within two'ygars of the adjudication, 
unless it is a transfer made before or in 

(11) 62 Ind. Cas. 495; 44 M, 594; 40 M. Ja J. 219; 
aran M. W. N. 236; 14 L. W. 505. , 5 

qa e Oas. 524; 40 M. 810; 20 M. LT. 311; 4 


13) 46 Ind. Chis. 196; 22 C. W. N: 336, ; 
14) 68 Ind. Cas. 341; 25 0. W. N. 852. 
(15) 37 Ind, as, 684; 39 A. 95; 14 A. L. J. 1183, 
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consideration of marriage and further that 
under this section it is not necessary to 
show that the transfer was made with intent 
to delay or defeat a creditor. ə 


It is also said that whereas if the matter 
had been tried by the Subordinate Judge 
in a regular suit, an appeal to this Court 
would lie in view of the amougt or value 
of the subject-matter, the matter having 
been dealt with by the same officer as a 
Judge of the Insolvency Court, the appeal 
in the present case lay to the District 
Judge by reasón of the provisions of s. 
75 of the Act, and that again isin con- 
flict with s. 3, sub-s. (2); in other words, 
it is urged that if unders. 5, sub-s. (2) 
the High Court has the same power in 
this matter as it has in regard to civil 
suits, then it has direct appellate powers 
over the Subordinate Judge, whereas under 
8. 75 only a second appeal is competent. 
The reservation in sub-s. (2) of s. 5, how- 
ever, is expressly made subject to the pro- 
visions of the Act, and though by reason 
of the provision contained in s. 4, sub-s. 
(1) the final and binding character of the 
decision of the Second Additional District 
Judge is clear, and for that the appellant 
may justly complain, her right of a first 
appeal having been taken away, the matter 


really is not for us but for the Legislature. 


Where the Legislature has expressed itself 
in such clear and unambiguous terms, the 
consequence of the enactment, ignorance 
of which cannot'be attributed to it, and 


any consideration of hardship or supposed, 


hardship can scarcely affect the interpreta- 
tign. It may, however, be pointed out 
that in the present case it was the appel- 
lant herself who submitted to the jurisdic- 
tion of the Insolvency Court by applying 
to that Court under s. 68 of the Aet, 
which she necessarily need not have done, 
but having elected to come in that way, 
she must take the consequences of the 
course she elected to adopt. 


A number of authorities haye been cited 
on behalf of the respondent showing that 
other Oourts havé also held that s. 4 of the 
Provincial [nsolvency A«t, 1920, enables the 
Insolvency Court to decide questions of 
title affecting third parties. The appellant 
has argued the matter as res integra and 
her contention is that these cases were 
wrongly decided. . 

"It is, therefore, not necessary,to refer to 
those authorities here. 
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The contentions urged on behalf of the 
appellant must, therefore, fail, and as the 
appeal is concluded by findings of fact, it 
is dismissed with costs—2 gold mohurs. 

The Rule is also discharged. 

Z.K, . Appeal dismissed: 

Rule discharged, 


— 


MADRAS HIGH COURT. 
Civit MiscgLLANEOvS Petitions Nos. 2681 
TO 2683 or 1926. 

January 3, 1927. 

Present :—Mr. Justice Curgenven. 
SINNI AMMAL-—APPELLANT—PETITIONER 


versus 
R. M. P. S. PALANIAPPA CHETTIAR 
(DECEASED) AND #18 LzaAL REPRESENTATIVES 
—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 68, 
0. XXII, r. $—Execution of decree—Claim pro- 
cecdings—Suit under O. XX1, r. 68—Deoih of party— 
Legal representative brought on record—Impleading of 
party whether enures for second appeal from main 


decree—Pleader—Knowledge of Vakil, whether know- 
ledge of client. , 

A suit arising ont of a claim petition, although it 
may operate in substance as an appeal against the 
order in the petition, is formally speaking, an entirely 
independent proceeding. [p. 119, col. 2.] 

To bring in legal representatives in a suit arising 
out of a claim petition filed in the execution of a 
decree does notamount to bringing them on record 
in the second appeal from that decree. |ibid.| 

Brij Indar Singh v. Kanshi Ram (1) and Phul 
Kumari v. Ghanshyam Misra (2), distinguished. 

Unless some special reason can be shown to the 
contrary, the knowledge of a Pleader must be taken 
to be the knowledge of the client. [ibid.] 


In C. M. P. No. 2681 or 1926. 
Petition praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
excuse the delay in seeking to set aside the 
abatement caused by the death of the re- 
spondent in S. A. No. 1799 of 1923, preferred. 
tothe High Court against the decree of 
the Court of the Additional Subordinate 
Judge, Coimbatore, in A, S. No. 19 of 
1923 (A. S., No. 10 of 1923, District Court, 
Ooimbatore) preferred against the decree of 
the Court of the Additional. District Munsif, 

Coimbatore, in O. S. No. 553 of 1922. 

In C. M. P. No. 2:82 or 1926. 
Petition paying that in the circumstances 
stated in the affidavit filed with C. M. P. 
No. 2681 of 1926, the High Court will be 
pleased to bring on record the legal 
representatives of the* deceased respondent 
in S. A. No. 1799 of 1923; after setting aside 
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the abatement in the S. A. No. 1799 of 1923, 
preferred to the High Court against the 
decree of the Oourt of the Additional 
Subordinate Judge, Coimbatore, in A, 8. 
No. 19 of 1923, preferred against the decreeof 
the Court of the Additional District Munsif, 
Coimbatore, in O. S. No. 553 of 1922. 


In O. M. P. No. 2683 or 1926. 
: Petition praying that in the circum- 
stances stated in the affidavit filed along 
with O. M..P. No. 29681 of 1926, the, High 
Court will be pleased to appoint the Ist 
respondent herein as guardian of the 
minor legal representatives of the deceased 
respondent in S, A. No.,1799 of 1923, prefer- 
red to the High Court against the decree 
of the Court of the Additional Subordinate 
Judge, Coimbatore, in A. S. No. 19 of 1923, 
preferred against the decree of the Court 


ofthe Additional District Munsif, Coimba- . 


tore, in O. S. No. 553 of 1922. 

Mr. S. T. Srinivasa Gopalachari, for the 
Petitioner. 
. Mr. N.Sitarama Krishnier, for the Re- 
spondent. 


ORDER,.—The plaintiff, a Nattukottai 
Chetty, sued the mother of the deceased 
executant of a promissory note and al- 
though the suit was dismissed in the first 
Oourt, it succeeded in appeal. The 
mother has brought now Second Appeal 
No. 1799 of 1923 and seeks to set aside its 
abatement caused by the original plaintiff's 
death after obtaining leave to excuse the 
delay. The plaintiff admittedly died on 29th 
January, 1924, and the allegation in the 
affidavitis that when the second appeal was 
called on 4th August, 1926, the appellant 
learnt for the first time that the respond- 
ent was dead. I heard this case partially 
in November last and it was then acknow- 
ledged by the petitioner’s Vakil that in view 
of certain facts stated in the counter- 
affidavit, his client must be taken to 
have had knowledge of the death by 
virtue of a notice served in certain con- 
nected proceedings. Those proceedings 
arose out of aclaim order which was allowed 
in favour of the defendant and led to a 
- Buit (O. S. No. 1062 of 1924 on the file of the 
Tirupur Munsifs Court and O. 8. No. 247 
of 1926 on the file ofthe District Munsif's 
Court ot Erode). The plaintiff having died 
during the pendency of that suit, an ap- 
plieation was made to bring on his legal 
representatives and motice. was served on 
the defendant's Vaké] on 17th March, 1926, 
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upon which she had no objection. It is 
thus indisputable that the defendant's 
Vakil had notice of the death as early as 
that date, and the only argument which 
could avail the petitioner is that his know- 
ledge was not equivalent to.the knowledge 
of his client. This was not the attitude 
which he took up atthe previous hearing 
of the case and I donot think*that in any 
event I can accept it as valid. Unless 
some special reason can be shown to the 
contrary, the knowledge of a Pleader must 
be taken to be the knowledge of the 
client. T can, therefore, see no sufficient 
reason to exeuse the delayon the ground 
of ignorance that the death had* taken 
place, . 


It is then argued that because in the suits 
in question legal representatives were 
brought on record, that was equivalent 
to bringing them on record in the second 
appeal. In the Privy Council case in Brij 
Indar Singh v. Kanshi Ram (1) it was, 
no doubt, held that when a legal repre- 
sentative was brought on record in a civil 
revision petition arising out of a suit, that 
would avail for all subsequent stages in 
the suit, and, of course, the same would hofd 
good in the case ofan appeal. Reference 
has also been made to Phul Kumari v. 
Ghanshyam Misra (2) for the contention 
that a suit filed upon the allowance ofa 
claim petition is in the nature of an 
appeal from that petition. Putting these 
two decisions together, it is argued that 
to bring in legal representatives in a suit 
arising out of a claim: petition filed in the 
execution of a decree amounts to bringing 
them on record in a second appeal from 
that decree. I cannot assent to this pro- 
position. A suit arising out of a claim 
petition, although it may operate in sub- 
stance as an appeal against the order 
in the petition, is, formally speaking, 
an entirely independent proceeding, and 
bears no analogy from the point of view 
of* procedure to a revision petition, or to 
an appeal preferred against a decree. 

I find no substanoé accordingly in this 
argument, . . 


e 

42 Ind. Cas. 43; (1917) M. W. N. 811; 33 M.L. T. 
mu M. L. T. 362; 6 D. W. 592; 126 P. W. R. 1917; 
15 A. L. J. 717; 19 Bom. L. R 866; 3 P. L. W, 313; 26 
O. L J. 573; 10 P. R. m 2 m N.169; 127 P. Ie 

. 1917; 45 O. 94; 44 L A. mee 

Reo) 35 C. 202 af p. 206; 7 C. L. J. 36; 12 C. W.N 
169: 10 Bom. L. R. 1:5 A. L. J.10: 17M. L. J. 618; * 
M. L. T. 506; 14 Bur. L. J, 41; 35 I. A. 22 (P. C.). 
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Civil Miscellanedus Petitions Nos. 2681- 
9683 are accordingly dismissed with one 
set of costs. 


VN. V. Applications dismissed. 





ALLABABAD HIGH COURT. 
Sxconp CrviL APPEALS Nos. 1722 AND 1723 
oF 1925. 

March 1, 1927. 

. Present:—Mr, Justice Lindsay.and 
Mr. Justice Sulaiman. 

Thakur, DEO. NARAIN SINGH-—PLAINTIFEF 
— APPELLANT 

versus r 
AJODHIYA PRASAD AND oTHERS— 


DnarENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), ss. 19, 20—Pre- 
emption —Vendee acquiring property. from Hindu 
widow, whether becomes co-sharer—‘Indefeasible in- 
terest”. 

Section 19 of the Agra Pre-emption Act con- 
templates.that a vendee cannot acquire the status 
of a co-sharer unless the interest he acquires before 
m date of the decree is "indefeasible". [p. 121, col. 


n transfer by a Hindu widow which is liable to be 
challenged immediately by the reversioners does not 
operate to confer an indefeasible interest within the 
meaning of s. 19 of the Agra Pre-emption Act. [iòid.] 
. A durong Rai v. Ram Sumer Hoi (1), distingu- 
ished. 

Second appeal from a decree of the 
e. Additional Subordinate Judge, Allahabad, 
dated the 24th of July, 1925. s 
Mr. Janaki Prasad, for the Appellant. 
Mr. Haribans Sahai, for the Respondents. 


JUDGMENT. —Theso appeals arise 
oat of two suits for pre-emption brought 
in the following circumstances:—On the 
lst of;May, 1928: Musammat Abharaji 
joined with one Ajudhia, her reversioner, 
in executing a sale-deed in favour of the 
defendants Nos. 2 to 4and.the predecessors 
of the defendants Nos. 3 to 7. The con- 
sideration shown in the sale-deed is à sum 
of Rs. 100. A suit to pre-empt the safe 
was brought by one Deo Naram Singh who 
alleged that the real cohsideration was only 
Rs. 25. He sought pre-emption of the sale 
on payment of this sume 

Aíter this suit had been instituted the 
defendant-vendées obtained from Musam- 
wet Abharsji alone a deed which pur- 
ported te be a deed of gift, the value of 
the property being expressed tb be Rs. 409. 
"The plaintiff Deo Narain Singh instituted 
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another suit to challenge this transaction. 
He alleged in the first place that it was 
a fictitious transaction entered into for the. 
purpose of defeating his right of pre- 
emption in the other suit. He claimed in 
the alternative that, if the transaction was, 
areal transaction, it was a trensaction of. 
sale and not of gift, 

The trial Court found that the transae-' 
tion was a gift and not asale and on this 
finding it dismissed the suit for pre-emp- 
tion ofthe sale, This finding has been, 
confirmed in appeal by the lower Appellate 
Court. The point whichis raised here in 
second appealin both cases is that the plaint- 
iffa right to claim pre-emption had not been 
defeated by reason of the transaction which 
was found by both Courts to be a gift, and. 
the ground taken is that the interest which 
was transferred by the deed of gift was 
not an indefeasible interest, In this con- 
nection s. 20 of the Pre-emption Act is 
referred to. 

The question then is whether by reason 
of this deed of gift, the plaintiff, at the 
date on which the decreein the suit for 
pre-emption came to be passed had a sub- . 
sisting right of preemption (6.19). This 
right to preempt, asat the date of the. 
sale and the date of the suit, was based. 
upon his status asaco-sharer. That right, 
however, would disappear if before the. 
decree was passed the vendees could set 
up an equal staius as co-sharers in virtue 
of the interest acquired by them under the 
gift made in their favour by Musammat. 
Abharaji. 

The argument is that the vendees are. 
not entitled to claim as cc-sharers under 
the gift because the interest they have, 
taken is not indefeasible. It certainly. is, 
not an indefeasible interest in the ordin- 
ary acceptation of that term and we are, 
not prepared to hold that the term as used, 
in s. 20 of the Act has the restricted mean-. 
ing sought to be attributed to it in argu- 
ment, namely, an interest wnich cannot 
be defeated by a suit for, pre-emption. 
There appears to be nothing in the langu- 
age of the Act toindicate that the word 
“indefeasible” is used in this limited sense. 
It is true that this word is not to be found 
in s. 19, but if a subsisting right of pre- 


emption can be defeated before decree by 


a vendee becoming a co-sharer and thus 
raising himself to the same level as the 
pre-emptor there seems to be no reason why, 
the process by whicl the vendee attain 


[102 1. 0. 1927] 


this. position should. be different in the 
cases provided for by ss. 19 and 20 res- 
pactively. If s. 20 is held to apply to 
transactions prior to the date of suit why 
should it be necessary for a vendee to 
acquire under this section an ‘indefeasible’ 
interest, and not under s. 19? It is. the 
acquisition of the indefeasible 
which bars the suit under s. 20, Could the 
acquisition ofa lesser interest before the 


date of the decree prevent the passing of: 


a decree because a subsisting right bf pre- 
emption had been lost thereby ? "There 
seems to be no good reason for such a 
distinction. It would seem, therefore, that 
the. Act contemplates* that a vendee can- 
not acquire the status of a co-sharer unless 
the interest he acquires before the «date 
of the decree is “indefeasible”. 
present case the vendees cannot make 
themselves out to be co-sharers for they 
are claiming under a transaction of gift 
carried out by a Hindu widow, a transac- 
tion which may be defeated by the suit 
of the reversioner Ajudhia who, in the 
course of the present suit, has declared 


his intention not to be bound by fhe widow's, 


act. 

And it is further to be observed that 
even if it be assumed that the question 
as to whether this gift is binding upon the 
reversioner could be tried in the suits 
which, were before the lower Courts, there 


has been no decision that the gift is. 


binding. As matters stand, therefore, the 
vendees haye no indefeasible interest which 
entitles them to say that they are co-sharers 
equally with the plaintiff with as good a 
right to retain the property sold to them 
as the plaintiff has to take it. 


The question is certainly not free from 
difficulty. It may be that the intention of 
the Legislature was that the word “inde- 
feasible" should be used in the narrower 
sense suggested above, but all we can say 
is that if such was the intention it is not 
carried out in the language of the Act 
as it stands. «We may mention that in the 
course of the argument we were referred 
to a ease decided by a Bench of this 
Court under O. XLI, r. 11 of the Code of 
Civil Procedure [Naurang Rai v, Ram Sumer 
Rai (1)] 
widow had made a transfer. A suit for 
pre-emption was brought during her life- 
time and it was held that the interest 
acquired from her wguld, while she re- 


(1) 96 Ind, Cas. 195; A, Y, R. (1926) All. 680, 
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That was a case in which a. 
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mained alive at any rate entitle the trans- 
feree to defeat a claim for pre-emption. 

In the case with which we are dealing 
here the widowedied while the suit for pre- 
emption was pending and the reversioner . 
has succeeded to the estate. 

The result, therefore, is that S. A. No. 1722 
of 1925 must be allowed. It arises out of 
the suit breught to pre-empt (he sale. We 
note here that the Court of first instance 
found that the consideration for the sale 
was a sum of Rs. 100 and not Rs. 25 as 
pleaded by the plaintiff. The lower Appel- 
late Court has not come to any finding on 
this point, but the evidénce is clearly in 
favour of the vendees and moreover the 
plaint is net pressed before us. We, there- 
fore, allow S. A. No. 1722 of 1925 and give 
the plaintiff a decree for pre-emption on 
payment into Court ofa sum of Rs. 100 
within six weeks from the date of this 
Court's decree. If the money is deposited 
within the time limited the plaintiff's 
claim wil be decreed with costs in all 
Courts including in this Court fees on the 
higher scale. If the plaintiff fails to de- 
posit the money within the time allowed 
then his suit will stand dismissed with 
costs in all Courts including in this Court 
fees on the higher scale. 

As to S. A. No. 1723 of 1925 on the find- 
ing of the Court below that the transac- 
tion was a gift, it follows that it wasnot 
pra-emptible, and although we have found 
in the plaintiff's favour that the deed of 
gift does not confer an indefeasible interest 


“upon the donees, nevertheless this appeal 


must stand dismissed, but without an 

order as to costs. . 
Z. K. Appeal No, 1722 allowed: 
Appeal No, 1728 dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szoonp, CIVIL APPEAL No. 540 or 1925. 
March 17, 1927. 
Present:—Mr. Findlay, J. C. 
BABHUȚMAL—DEOREE-HOLDER— 
APPELLANT 
ve M 

. MADHOJI AND ozzERsS—DREFENDANTS — 
RESPONDENTS. 
Transfer of Property Act (IV of 1882) s. 59— 





- Mortgage of future crops—Decree for sale— Executigg 


Court, whether cam question validity of decree. 

An attack on a mortgage-decree, orderífhg sale of 
future crops on the ground that the property ordered 
io *be sold is not legally saleable, is in reality an 
attack upon the*validity ofthe decree and cannot be 
entertained by an executing Court. 
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Appeal against an order of the District 
Judge, Bhandara, dated the lath August, 
1925, in Civil Appeal No. 28 of 1925, 

Mr. M. R. Bobde, for the Apellant, 

Mr. W. B. Pendharkar, for the Re- 
spondents. ; 

JUDGMENT.—The facts of this case 
are somewhat peculiar In Civil Suit 
No. 105 of 1922, the appellant-decree-holder 
(Seth Bhabutmal) obtained against the de- 
fendants final decree for sale in the mort- 
gage suit. The property concerned includ- 
ed four fields and the decree specifically 
ordered that the future crops of these fields 
should "be sold until satisfaction of the 
mortgage debt. On 16th January, 1925, the 
decree-holder applied for sale of the crop 
of the year 1922, The Judge ofthe execut- 
ing Court held that a mortgage of future 
crops was tantamount to an agreement to 
assign the crops when they came into exist- 
ence and he was of opinion that by virtue 
of the mere agreement the decree-holder 
could not proceed against the crops in the 
absence of any personal decree having been 
passed against the judgment-debtors. He 
actordingly rejected the execution applica- 
tion. 

The decree-holder appealed to the Court 
of the District Judge, Bhandara, who was 
of opinion, relying on Raghunath Rao v, 
Moti (1) that a mortgage of future crops 
was only of the nature of an agreement to 
mortgage such crops hereafter when the 
property comes into existence. As the 
decree did not direct the sale of any parti- 
cular-crops then in existence and was, in? 
effect, a mere transcript of the relief claim- 
ed in the plaint, the Judge of the lower 
Appellate Court was' of opinion that the 
deeree was & nullity in this connection. 

On behalf of the present appellant it has 


"been urged that rightly or wrongly the 


decree ordered the sale of future crops, that 
these crops are now in existence and that 
the decree, therefore, must be executed in 
its entirety. In this connection reliance has 
been placed on the degisions efn Parkhit v. 
Chamra (2), Lahose Bank Ltd., v. Ghulam 
Jilani (3), Amrit Lal Seabv. Jagat Chandra 
Thakur (4) and Biharisiigh v. Newalsingh (5). 


(1) 10 C. P. L. R. 87. 
2 15 OeP. L. R. 134 


3) 78 Ind. Oas, 460; 5 Lah. 54; A. E. R. 1924 Lah, 
448. : 
(4) 93 Ind. Cass035; 4 Pat. 696; A. I. R 1926 Pat. 


202; 7 P. L. T. 468 
(5) 78 Ind, Oas. 136; 20 N.L, R, 24; A. I R. 1924 


Nag, 81, 
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For my own part, Iam of opinion that 
the position of the appeMant in this con- 
nection is correct. It is, no doubt, true, 
that a judgment-debtor mays in certain 
cases, offer objection to the effect that certain 
property of his is not saleable in the case 
of a money-decree, and such objection may, 
in certian circumstances, be urged even 
after the confirmation of sale. The case of 
mortgage-decree is, however, in my opinion, 
different. An attack on such a, mertgage- 
decree to the effect that property ordered 
to besold by it is not legally saleable, is, 
in reality, an attack upon the validity of the : 
decree. The executing Court was, in my 
opinion, bound to assume in this connection 
that the decree had been made with juris- 
diction and to allow an executing Court to 
hold that property specifically ordered to be 
sold by it was, in reality, not saleable, would, 
in my opinion, amount to rendering thesaid 
execution decree so far a nullity. 

It is true that the property in question 
was not in existence on the date of the 
decree, but itis in existence now and is 
presumably ascertainable. It may be true 
that, in vieWof equity, a mortgage of future 
crops only amounts to an agreement to 
assign them when they come into existence. 
In the present case, however, this aspect of 
the matter does not arise, because we have 
a definite decree that as soon as these crops 
had come into existence, they.shall be sold 
in pursuance of the decree which founded 
on the terms of the mortgage. In the cir- 
cumstances of the present case, therefore, it 
does not seem to me possible to go behind 
the terms of the decree and it is unneces- 
sary to discuss at length the question of the 
legality or otherwise ofa mortgage of future 
crops. : . 

The order of the Appellate Court, dated 
13th August, 1925, as wellas that of the exe- 
euting Court, dated 28th February, 1925, 
are accordingly reversed and the case is 
remanded to the Court of the Subordinate 
Judge, Second Class, Balaghat, for disposal 
of the appMeation for executfon, dated 16th 
January, 1975, on. the merits in accordance 
with the above remarks. The respondents 
must bear the appellant's costs in this and 
inthelower Appellate Court. Costs in the 
first Court will abide the result. 

G. R. D. Appeal allowed, 


à 


[102 1. O. 1927}. 


ALLAHABAD HIGH COURT. 
Szconp Crvi APPRAL No. 1259 or 1924. 
February 11, 1927. 
Present;—Mr. Justice Iqbal Ahmad. 
WAHIDULLAH—P.aintirF—APPELLANT 


versus 
ABDUL MAJID KHAN —DEFZNDANT 
— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 105— 
Lease, what is—Rent deed, execution of, effect of. 

The mere execution of a rent deed does not entitle 
the person who *xecutes the rent deed to occupy the 
premises to which the deed relates, inasmuch as the 
rent deed does not by itself amount to a lease. A 
lease must be executed by the lessor in favour of the 
lessee and cannot be executed by the latter in favour 
of the former. ; . 

Second appeal from a decree of the 
Second Additional Subordinate Judge, 
Aligarh, dated the 16th of May, 1924. 

Mr. M. A. Aziz, for the Appellant. 

Mr. Panna Lal, for the Respondent. 


JUDGMENT.—This is a plaintiff's 
see and arises out of a suit for ejectment 
of the defendant-respondent from a 
shop and for arrears of rent. 

The defence to the suit was, that, the 
defendant-respondent was holding under a 
kirayanama executed by him with the 
plaintiff's consent, in March, 1923, in favour 
of the plaintiff and was not liable to eject- 
ment till the expiry of the period mentioned 
in the kirayanama. This plea of the de- 
fendant-respondent, and the other pleas 
taken by him, were overruled by the trial 
Court, and the suit was decreed. 

On appeal by the defendant-respondent, 
the lower Appellate Court has modified the 
decree of the trial Court, by dismissing the 
plaintiff's claim for ejectment of the de- 
fendant-respondent. The lower Appellate 
Court has held thatthe kirayanama, relied 
upon by the defendant-respondent, was 
executed by him in the plaintiff's favour, with 
the latter’s consent, and was accepted by the 
plaintiff and as such the defendant-respond- 
ent was not liable to ejectment till the 
expiry of the term fixed by the kirayanama. 
It is common ground that no leasé was ex- 
ecuted by the plaintiff in favour of the de- 
fendant. The mere execution of the kiraya- 
nama by the defendant-respondent could not 
entitle the defendant-respondentto continue 
in possession of the shop vide Kedar Nath v. 
Shankar Lal (1). In this view of the matter 
the defendant was liable to ejeetment from 


(1) 78 Ind. Cas. 934; 22 A, L. J. 185; 46 A. 303; A. I 
R. 1924 All.514; L. R. 5 A. 80 Civ. 
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the shop in dispute and the trial Court was 
right in decreeing the plaintiff's suit, 

The only questjon that has caused some 
difficulty has been the question of costs, 
The findings of the lower Appellate Court 
leave no room for doubt that, notwithstand- 
ing the acceptance of the kirayanama, the 
plaintiff with dishonest motives brought the 
present suit, and if that findilg was not 
based ona grave misapprehension as to the 
actual date of the execution of the kiraya- 
nama by the defendant-respondent, I would 
not have “been inclined to award costs to 
the plaintifi-respondent. But it appears 
to me that the finding of the lower Appel- 
late Court proceeds on the assumption that 
the kirayanama relied upon by the de- 
fendant-respondent was executed by him on 
the 3rd of March, 1923. A perusal of the 
kirayanama, and of the evidence of the 
scribe, shows that the kirayanama was ex- 
ecuted not on the 3rd of March but on the 
9th of March, 1923. Iam not sure that, if 
the lower Appellate Court had been alive to 
this fact, its finding would not have been 
the other way. 

For these reasons, I see no justification 
in the present case for departing from the 
ordinary rule that costs must follow the 
result, Accordingly I allow the appeal, set 
aside the decree of the lower Appellate 
Court and restore the decree of the Oourt 
of first instance with costs in all Courts. 


Z. K, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
e SIONER’S COURT. E 
SzcoNp CIVIL APPEAL No. 203 or 1926. 
March 9, 1927. 
Present :—Mr. Findlay, J.C. 
MUKUNDRAO DESHMUKH —PrarNTIEF 
—APPELLANT 


versus 
RAGHO MALI AND ANOTHER—DEFENDANTS 
° — RESPONDENTS. 

Limitation Act @X of 1908), s. 5—Appeal—Limita- 
tion—Extension of time-- Appellant misled by High 
Court judgment, whether good grouħd for extension. 

The fact that the appellant was misled bya judg- 
ment of the High Court §n computing the period of 
limitation, is a sufficient ground for granting an 
extension of time, under s. of the Limitation Act 
for preferring an appeal. - 

Appeal from a decree of the District 
Judge, Nagpur, dated the Ith January, 
1926, in Civil Appeal No. 190 of 1925. * 

Mr. W. R. Puranik, for the Appellant, 


Mr. R. N. Padhaye, for the Respondents, 
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JUDGMENT.—The appeal of the pre- 
sent plaintiff in the Court of the District 
Judge, Nagpur, againat the judgment and 
decree, dated lath of August, 1925, of the 
Subordinate Judge, Second Class, Saoner, 
dismissing the plaintiff'8E suit for possession 
of an abadi site has been held by the Dis- 
trict Judge to have been time-barred and 
has been dismissed accorditgly. The 
original judgment and decree bore the 
date ofthe 15th of August, 1925, while 
the decree was actually signed on the 19th 
idem. The appeal was filed on the 29th 
of September, 1925, and allowing for'12 days 
spent ip copying, it was thus two days 
over time. The learned District Judge 
was of opinion that the decision of Kin- 
: khede, A. J. Oin Pandu v. Rajeshwar (1) 
was not applicable in the circumstances of 
the present case as the decree had actually 
been signed within the period of limitation. 

The accuracy of the District Judge's 
conclusion in thisconnection was contested 
inthe grounds of appeal in this Court, 
but, on the appeal comingon for hearing, 
the Pleader forthe appellant stated that 
ba did not desire to press this pointin view 
of the fact that meanwhile the decision of 
Kinkhede, A. J. O., has been re-considered 
bya Fall Bench of this Oourt consist- 
ing of ‘Kotval, O. J. C. Prideaux and 
Mitchell, A. J. Cs, in Umda v. Rup 
Chand (2). It is a matter of common 
knowledge that before this Full Benah's 
decision was given, considerable doubt 

revailed as to the exact extent to which 
Kinkhede, A. J. O., proposed tolay down the 
law in Pandu v. Rajeshwar (1). That matter 
ig, however,in my opinion and speaking 
with all deference, properly set at rest 
py the Full Bench decision in question. 

It remains to decide, therefore, whether 
the present isa case where the benefit of 
s. 5 of the Limitation Act should be extend- 
ed to the present appellant. It has been 
urged on his behalf that he or his Pleader 
was under the impression, justifiakly 
enough founded on the decision of .Kin- 
khede, A J.C, quoted above, thatthe date 
of the signing of'the decyee was the date 
from which limitation would begin to run 
and that, in those circumstances, he should 
“be given the benefit of the discretion of the 
&ourtin his favour, particularly having re- 
gard to she explanation tos. 5. 


e (1) 78 Ind. Cas. 996; 20 N. L. R. 181; A. I. R. 1924 
. 971. 
a 98 Ind. Cas. 1057; A. I. R. 1927 Nag. 1. 
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On behalf of the respondents it is urged 
that the plaintiff obviously did not aet with 
due diligence, that copies were not applied 
for until the 12th of September, 19:5, and 
although they were despatched on the 23rd 
idem, the appeal was not filed until six days. 
later. Itis impossible for this Court, how- 
ever, on these facts to hold that the plaintiff 
did not show due diligence. Heis a resi- 
dent of an outside village in the Nagpur 
District and time must inevitably be set 
lost in his communicating with his Pleader, 
whether personally or by letter. The fact 
remains that in this case there is every. 
reason for supposing that the plaintiff was 
misled by the judgment of Kinkhede, 
A.J. O., already referred to and, in these 
circumstances, I think the present is one 
where it was the duty of the District Judge 


. Who does not seem to have considered this, 


aspect of thecase at all to have exercised his 
discretion under s. 5of the Limitation Actin 
favour of the appellant. ` 

I accordingly condone the delay of two 
days which has occurred in the filing of 
this appeal. The result is that the judg- 
mentand decree of the lower Appellate 
Court are reversed and the case is remand- 
ed to that Court for re-trial of Civil Appeal 
No. 190 of 1325 on the merits with advert- 
ence to the above remarks. The costs of 
this appeal will follow the event. 

G. R. D. Case remanded. 

A, N, A, 


ALLAHABAD HIGH COURT. 
MiscELLANEOUS CIvIL Case No. 890 or 1926. 
March 28, 1927. 
Present:—Bir Grimwood Mears, Kr., Chief . 
Justice, and Mr, Justice Dalal, : 
NAWASI BEGAM AND ANOTHER— 
APPLIOANTS 


versus 
Musammat DILAFROZ BEGAM AND ornrrs 
— OPPOSITE- PARTIES. 

Civil Procedure Code (Act V of 1908), ss. 151, 158— 
Mistake in judgment as result of @rror in calculation 
made by  parties—Amendment of judgment—In- 
herent powers. i 

Section 152 of the Civil Procedure Code deals with 
amendment of clerical errors in orders or decrees of 
the Court itself which are drawn up and which do not 
properly represent what the Court decides. Jt has 
no application toa case where a sum of money is 
entered in the judgment itself as being payable by. 
one party to the other and which has been arrived at 
by a calculation between the parties themselves. | 
) er Chander Sarup ve Mazhar Hussain (1), fol- 
owed. . 


[102 1, 0, 1927] 


Where, however, itis discovered that a mistake 
was made in calculation in arriving at the sum 
mentioned in the judgment, the Court has power 
under s. 151 of the Oivil Procedure Codo to correct 
the mistake. . 


Application under s. 152, Oivil Procedure 
Code, in F. A. No. 131 of 1923. 

Mr, M. A, Aziz, for the Applicants. 

Mr. A. M. Khwaja, for the Opposite 
Parties. ` 


JUDGMENT.—This is the application 
of Musammat: Dilafroz Begam. She asks 
` that a sum of Rs, 2,147 which was ordered to 
.be paid by her by a judgment of this Court 
of the Yth June, 1926, may bereduced to the 
-sum of Rs. 717. The pesition was that in a 
suit in which she was plaintiff this Court 
' held that the defendant should be allowed 


ten per cent. on the actual’ collections of 


‘certain rents. It was not the duty of this 
Bench nor the duty of the office to ascertain 
what that amount was, but the statement 
-having been made by this Bench that the 
‘plaintiff would have to pay ten per cent on 
the actual collections the period of the 


luncheon interval was given to the parties. 


to eay what that amount came to. On the 
return of the Court the Court was inform- 
ed that the sum was Rs. 2,147, and this was 
the sum agreed to be the correct calculation 
of ten per cent. on actual collections, We 
have now had a table of figures put before 
us and also a pedigree giving the various 
shares to which certain persons including 
Musammat Dilafroz Begam were entitled, 
.and it has become evident that instead. of 
Re. 2,147, Rs. 717 was the amount which 
should have been paid by the plaintiff. 
This application has been resisted not on the 
ground that Rs. 2,147 was in truth the cor- 
- rect amount, but on the ground that s. 152 
is not applicable to a case of this kind in- 
asmuch as the error said to be committed is 
notan error committed by the Court. In 
support of that contention we have been 
referred to the case of Ram Chander Sarup 
v. Mazhar Hussain (1). In that case un- 
'doubtedly the learned Judges were of 
opinion that s. 152 dealt with amtndments 
‘of clerical errors in orders or decrees of the 
Court itself which are drawn up and which 
do not properly represent what the Court 
decides. Here the very judgment itself 
contained the sum of Rs. 2,147. The error 
by that time had already been committed, 
and was an error possibly of the parties 
themselves, or possibly some mistake in 


(1) 51 Ind, Cas, 55; 1 U.P, L, R, (A) 69, 
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calculation by the legal representatives of 
one side or the other. It so happens that 
the gentleman whó' was representing 
Musammat Dilafroz Begam in the appeal is 
not appearing to-day, and no body can 
explain how Rs, 2, 147 was the sum agreed 
to be ten per cent. on the actual collections. 
Mr. Abdul Aziz having been driven away 
from s. 152 has referred to s. 251, and we 
are strongly of opinion that if there is power 
in this Court to set aside the original sum 
we ought to do it, to prevent what would be 
manifestly unjust, namely, that the lady 
should have to pay a sum of Rs. 1,430 simply 
and solely on account of an admitted error 
by some party. We, therefore, decide that 
this is a case in which the prayer of the peti- 
tioner may be granted, and we, therefore, 
order that for the sum of Rs. 2,147 mention- 
ed at page 11 of the type written judgment 
there shall be substituted the sum of 
Rs.717, andthat theconsequential alteration 
of the figures in the last line at page 11 shall 
also be made, namely, that Rs. 824 shall be 
substituted for the sum of Rs. 2,254, and 
that all consequential alterations in the 
decree shall be made. v 

As this application appears prima facie 
to have been occasioned by the mistake of 
the plaintiffs’ advisers, either by advisers or 
professional, we order that -Masammat 
Dilafroz Begam to pay to Musammat Nawasi 
Begam the costs of this application together 
with fees on the higher scale. 

Z. K. l Order accordingly. 


— 


CALCUTTA HIGH COURT. 
Civint Revision No. 988 or 1926. 

. January 7, 1927. 
Present:—Mr. Justice Mitter. 
BIBHUTI BHUSAN RAI AND ANOTHER 
—PETITIONER 

versus 

GHINIBAS MAKHAL-Orrosrrg Party 

Civil Procedure Code (Act V of 1008) 5.115, O. 
XXI, v. 58—Benjal Tenancy Act (VIII of 1685), 
ss. 148, 170—Revision—Objectioneas to jurisdiction, 
whether can be taken—eLandlord and tenunt—Decree 
for rent against some legal representatives of deceased. 
tenant, whether rent decree. 

Where an objection to jurisdiction depends upon ' 
the disputed facts, the objection cannot bè alloweg, 
to be raised for the first time in revision. 

Semble.—AÀ decree for rent obtaingd agaifist some 
only ofthe legalwepresentatives of a deceased tenant 
of homestead. land cannot be regarded as a rent decreé 
within the mearfing of ss, 143 and 170 of the Pengal 
Tenancy Act, BT 
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Civil revision against the decision of the 
Munsif, First Court, Baruipur, dated the 
99th June, 1926. 

Mr. Gunada  Chhàran . Sen and, Babu 
Syamadas Bhattacharyya, Yor the Petitioner. 

Babus Mohesh Chandra Chatterjee and 
Srish Chandra Chatterjee, for the Opposite 


Party. "e 

J Ü DGMENT.—This Ryle was issued 
atthe instance of the decree-holder ina 
guit which purports to be one for rent. The 
decree was obtained against two judgment- 
debtors who arethe sons ot one Prem Ohand 


whom the decree-holders admit to be the. 


original tenant. He died leaving behind 
him “three sons, namely, the two judgment- 
debtors and another son by ,another wife, 
Ohinibas by name, who was a minor step- 


brother of the two judgment-debtors and. 


who is the opposite party before me. The 
rent suit was brought on the basis of a 
kabuliyat said to have been executed by the 
two step-brothers of the opposite party. 
The opposite party preferred a claim on the 
26th May, 1926, claiming possession of the 
one-third share in the homestead which 
was attached by the decrec-holders in 
*execution of their so-called rent-decree, and 
the claim was allowed by the Munsif to the 
extent of one-third of the : 
Against this order allowing the claim this 
petition for revision has been putin anda 
Rule was issued on the ground that as the 
decree was a rent-decree, O. XXI, r. 58 
of the Code of Civil Procedure was not 
applicable having regard to the provisions 
ofs. 143 read with s. 170 of the Bengal 
Tenancy Act. This objection to the juris- 
diction of the lower Court to entertain the 
claim as the decree wasa rent-decree' was 
not taken before the lower Court. The 
opposite party does not accept the position 
that the decree wasa rent-decree; on the 
other hand from the admitted fact that the 
tenancy originally belonged to the father of 
the judgment-debtors and the opposite party 
and that the decree was obtained against the 
two judgment-debtors alone and in the 
absence of any evidence as%o the relinquish- 
ment by the opposite party of his rights 
in his father's homeStead, it would be 
dificult to hold thatthe decree obtained by 
the petitioner was a rent-decree, The 
e question of jurisdiction depends upon 

disputed facts and if the question had been 

raised in thé lower Court the facts would 
* have been ascertained. Iam not prepared 

jo interfere, therefore, with the order of the 
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homestead, 


[102 I. C. 1937] 
lower Court under revisional jurisdictiolh 
and allow the question of want of jurisdictio? 
of the lower Court to be raised for the first 
time here. 

The Rule is accordingly discharged with 


costs. I assess the hearing-fee at one 
gold mohur. 
Rule.discharged, 


Z. K. 





ALLAHABAD HIGH COURT. 
Finst APPEAL FROM ORDER NQ. 142 or 1926. 
March 28, 1927. 
Present:—Justice Sir Cecil Henry Walsh 
Kr., and Mr. Justice Banerji. 
Lala MOHANLAL—JUDGMENT-DEBTOR— 
APPELLANT 
. versus ` - s 
LasguTrENANT Raja KALI CHARAN— . 

Opposite Parry, AND Pandit NIRANJ AN 

LAL AND ANOTHER—A UCTION- PURCHASERS— 
* — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 90—Execution of decree—Sale proclamation— 
Notice to settle terms of proclamation —J udgment-debtor, 
failure of, to object—Sale—Application to set aside 
sale—Objection to terms of sale proclamation, whether 
can be taken. ] 

A judgnfent-debtor who does not appear in answer 
io a notice issued to him under r. 66 of O. XXI of the 
Civil Procedure Code for settling the terms of the 
sale proclamation, cannot subsequently challenge tha 
details entered in the sale proclamation and cannot 
be allowed to take the objection that certain en- 
cumbrances entered in the sale proclamation as 
affecting the property to be sold should not have been 
Bo entered. ; 

First appeal from an order ofthe Sub- 
ordinate Judge, Budaun, dated the 6th of 
July, 1926. 

“Mr. Panna Lal, for the Appellant. 

Messrs. Harnandan Prasad and S. N. 
Seth, for the Respondents. 

JUDGMENT.—This is a judgment- 
debtor's appeal against an order of the 


3 


‘learned Subordinate Judge of Budaun dis- 


missing his application to set aside a sale. 
The facts of this case are that a decree 
was passedin favour of Lieutenant RajaKali 
Charan against the appellant, Lala Mohan 
Lal. In execution of that decree certain 
property was put up for sale on the 
20th of April, 1926. On the 17th of April, 
1926, an application was presented signed by 
the judgment-debtor and the decree-holder 
praying that the salefixed for the 20th be 
postponed for a month and that it was un- 
necessary to publish a fresh proclamation 
for sale. Upon the application being put 
up, the decree-holder's Pieader stated that 
if fresh proceedings had to be taken, he did 
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‘not consent to the sale being postponed. 
However, the Judge declined to postpone 
‘thesale. At the sale the property was bid 
for by Niranjan Lal, but Niranjan Lal had 
the names of himself and Indar Prasad re- 
corded by the sale officer as the purchasers 
of the property. On the 27th of April, 1926, 
an application was filed under O. XXI, 
r. 90 of the Code of Civil Procedure by the 
appellant, Lala Mohan Lal, and he stated in 
the application the fact of time having been 
given by the decree-holder, and he being a 
resident of Bareilly thought that the sale 
would be postponed and, therefore, he could 
not attend the Court 'at Budaun; that there 
were serious irregulartties in the conduct of 
the sale and that certain encumbrances were 
notified to be on the property, which* were 
contrary, to facts that the property was worth 
Rs. 10,000 andits approximate value was 
Ra. 7,279-11 and the sale having taken place 
forasum of Rs. 2,150, theprice was very low, 
there were various other allegations about 
irregularities in the sale proceeding. The 
auction-purchaser opposed this application 
and the learned Judge of the Court below 
dismissed the application on ,the ground 
that in his application under O. XXI, r. 90, 
the judgment-debtor had impleaded one and 
not both the auction-purchasers. It has been 
urged by the Advocate for the appellant 
that under O. XXI, r. 90, it was unnecessary 
tomentionthenameoftheauction-purchasers. 
Allthat was incumbent on the Court hearing 
the applieation was that it should direet 
notice of the application to be issued to the 
auction- purchasers, and it was no part of 
the duty of the judgment-debtor to name 
in his application allthe auction-purchasers. 
His contention further wasthat the casere- 
ported in Karamat Khan v. Mir Ali Ahmed 
(1) and the case reported in Ali Gauhar 
Khan v. Bansidhar (2) were no longer good 
law in view of the provisions of the Code 
now. It is unnecessary to decide the ques- 
tion, as the matter, in our opinion, must be 
decided on another point.  ' 
The learned, Vakil for the respondent has 
` supported the order ofthe learntd Subordi- 
nate Judge on the ground that it was not 
open to the judgment-debtor to come for- 
ward and challenge the details entered in 
the sale proclamation, as.he upon the notice, 
which was issued to him under r, 66, ought 
.to have appeared before the Court and 


(1) A, W. N.-(1891) 121, 
e 15 A, 407; A. W, N, 41893) 173; 7 Ind. Deo. (N, s.) 
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brought to the notice of the Court that 
there wera incorrect statements in that 
proclamation, P 

The other pojnts raised by the judgment- 
debtor have all been found by the Court 
below to beincorrect, namely, thatthere were 
no irregularities as alleged by the judgment- 
debtor. The Court below had, no doubt, come 


tothe concbusion that the property sold was 


free from encumbrances, but that encumb- 
rances had been notified in the sale procla- 
mation. Hesays “The property put to sale 
was 2 biswas out of 5 biswas4 biswansis and 
odd. Two encumbrances of 30th September 
and 27th October, 1920, were notified. This 
property is of patti Ram Prasad, Khata 
Khewat No.9. The 4 biswansis only of this 
patti are mortgaged in the bond of the 
30th. September and 3 biswansis are mort- 
gaged in the bond of the 28th October, 
They have a burden over 3 biswas 
and 4 biswansis only. After deducting 
2 biswastobe sold in this decree there re- 
main more than 3 biswasand 4 biswansia, 
When property can beassigned to all the 
mortgages without overlapping the share 


. mortgaged in any one of them the property 


mortgaged in one bond cannot be said to'be 
mortgaged in the other.” 

We have come to the conclusion that the 
judgment-debtor cannot raise this question 
inasmuch asit was open to him to point 
out to the Court that the encumbrances as 
mentioned by the decree-holder and certi- 
fied to by the registration office, ought not 
tobe entered in the sale proclamation, asit 
«was possible to assign different portions of 
the property to the different mortgages. In 
the absence of the juagment-debtor it was 
impossible foreither the Court or the decree- 
holderto find out whether the property now 
sold was or was not subjectto the two other 
mortgages. The law has been now made 
clear by the additions to Rnle 90 added by 
the rules framed by this Court under the 
rule making powers, but those rules donot 
govern the facts of the present case but we 
see no reason to hold that the law was any 
different froth what the law has now been 
declared by the rules tobe the law appli- 
cable to sueh cases, 

We are, therefore, of opinion that this ap. 
peal must fail and we dismiss it with costs, 

Z. K. Appeal dismissede, 
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CALCUTTA HIGH COURT. 
Crvint Revision No. 1019 or 1926. 
January*I8, 1927. 
Present:—Mr. Justi&e Mitter. 
SRINATH ROY-—A»PPLICANT 
"versus 
TARAPRASANNA ROY AND OTHERS ' 
—OrrosrrE PARTY. 

Provincial Small Cause Courts Ac? (IX of 1887), 
Sch. IT, Art. 81—Joint property—Co-sharers—Suit by 
one co-sharer to recover his share of price of produce, 
whether cognizable by Small Cause Court. 


A suit bya co-sharer to recover from another co- 
sharer a definite sum of money which represents his 


share ofthe price of the produce of the joint land . 


rightfully realised but wrongfully retained by the 
latter doés not fall within the purview of Art. 31 
of Sch. IL to the Provincial Small Cause Courts Act 
and is, therefore, cognizable by a Smalf Cause Court. 

Damodar Gopal Dikshit v. Chintaman Balkirshna 
Karve (1) and Kesrisang Banesang v. Naransangh 
Manabbai (2), relied on. 

Civil revision against an order of the 
Munsif, First Court, at Barisal, having 
Small Cause Court power, dated the 23rd 
August, 1926. . 

Dr. Radha Binode Pal and Babu Prem 
‘Ranjan Roy Chowdhury, for the Applicant. 

Babu Broja Lal Chakravarti, Mr. Gunada 
Charan Sen and Babu Abinash Chandra 
Ghose, for the Opposite Party. 


JUUGMENT.—This Rule was issued 
on the opposite party to show cause why the 
decree of the Small Cause Court Judge of 
Barisal, dated the 23rd August, 1926, should 
not beset aside, This Rule has beenobtained 
by tha defendant andthe main ground on 
which it is contended that the decree of the 
lower Court should be set aside, is that the 
suit was not cognizable by the Court of 
Small Causes. Thesuit to which this Rule 
relates was commenced by the plaintiffs for 
realizing the profits of homestead land in 
which there were a number of fruit trees 
‘and other trees, which had been taken by 
‘the defendant. The allegation in the 
plaintiffs’ plaint is that there was a previous 
suit between them and the present defendant 
for declaration of title and joint possession, 

. The plaintiffs purchased the interest of an 8- 
anna co-sharer jn the homestead and the 
other 8-annas share belongs to the defendant. 
The Court which tried *he title suit, gave a 
decree in their favour for a declaration of 
title to a half share in the homestead but 
.fefused to give them joint possession in view 
of the pfovisions of s. 44 ofthe Transfer of 
Rroperty Act. In that suit beyond declaring 
the plaintiffs’ title, the Court also awarded 
a certain sum as compensation to the 
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plaintiffs. Ths present suit was instituted 
in the Court of Small Cause for eompensation 
due to the plaintiffs as the price of betel 
nut and other fruits which bad been taken 
by the defendant since the decree in the 
title suit. It is argued on behalfof the 
defendant-petitioner that the Small Cause 
Court has no jurisdiction to entertain such 
a suit, as such a suit is exempted by Art. 
31 cf the Second Schedule to the Provincial ' 
Small,Cause Courts Act from, the cogniz- 
ance of Small Cause Courts. Itis stated 
that the profits of the land belonging to the 
plaintiffs have been wrongfully taken by the 
defendant. It is necessary, therefore, to 
examine the precise allegation in the plaint. 
In para. 4 of the plaint, the allegation 
is that the defendant did not divide the 
Share of the fruits of trees which he himself 
appropriated. The case does not seem 
to me to be one of wrongful receipt of the 
fruits. Itseemsto me to be a case where the 
defendant is said to have rightfully received 
the fruits but wrongfully retained the same. 
Consequently, in my opinion, the provisions 
of Art. 31 sre not applicable to this case, 

There is also another difficulty in plaintiffs’ 
way. The suit as framed is notframedas a 
suit for account; and Art. 31 contemplates 
that asuit in order to be exempted must be 
asuit for account, which will include a suit 
for the profits of immoveable properties 
belonging to the plaintiffs but which have 
been wrongfully received by the defendant. 
Here the suit is not for an account but for 
a specified sum representing the price of 
fruits taken. Consequently tosuch a suit Art. 
31 cannot be held to apply. See Damodar 
Gopal Dikshitv. Chintaman Balkrishna Karve 
(1 and the case of Kesrisang Banesang’ 
v. Naransangh Manabhai (2). In either 
view of the case, even if we read into 
the plaintiffe’ plaint an allegation of wrongful 
receipt by the defendant, I think it would 
not suffice to bring the suit within the 
operation of cl. 31, for the reason that that 
clause requires as a condition precedent'to 
its applicability that the suit be a suit for 
an account and the present suit is not a suit 
for an account. In this view Ithink, the 
Small Cause Court Judge had jurisdiction 
to entertain the suit andthe Rule must be 
discharged with costs. I assess the hearing 
fee at two gold mohurs. 

Z. K. Rule discharged; 

(1) 17 B. 42; 9 Ind. Dec. (N. s.) 28, 

(2) 39 B. 560; 10 Bom. b. R. 133. 
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BOMBAY HIGH COURT. 
ORIGINAL Civi, J gRisptcorion Suit No. 893 
or 1923. 

. July 26, 1926. 
Present:—Mr. Justice Mirza. 
AZIMUNNISA RBEGUM—Puawrirr 
versus 
BIRDAR ALI KHAN AND oTRERS— 


DEFENDANTS. 

Probate and Administration Act (V of 1981), ss. 4, 
90—Muliammadan Law—Will—Probate—Minor, whe- 
ther bound —Guardian ad litem, appointment of— 
Citation, ` service of—Hxecutor, powers of—Heirs, 
remedy of, against executor, nature of—Power of 
executor to sell ‘property Charitable objects, deter- 
mination of ` 

In order that the Probate ef a Will which is against 
the interests of an infant should be binding on the 
infant the citation, ifissued, should be served upon 

a duly. appointed guardian of the infant. The *issue 
of ‘a citation in such a case is discretionary and’ not 
obligatory. Want of citation will not by itself vitiate 
the Probate, but in the absence of a citation duly 
Served upon a properly appointed guardian ad litem 
of the infant it would be open to the infant, on 
attaining majority, within the period allowed by the 
Limitation Act, to instifute proceedings for the re- 
vocation of Probate." {p. 129, col. 2.] 

A Muhammadan testator has not an unlimited 
power of disposal by Will: he can only deal with 
one-third of his property; the remaining two-thirds 
passes to his heirs whatever the terms of the Will may 
be. But the provisions of the Muhammadan Law do not 
inany way divest the executor of the legal ownership 
of two-thirds of the estate over which the testator had 
no power of disposal. The right reserved to a 
Muhammadan heir in sucha case in respect of his 
share in the estate of the testator is a right in 
personam against the executor only and cannot pre- 
vail against a purchaser for value without notice. 
The property of the deceased. is vested in the executor 
and should the executor abuse his power in respect 
of such property while it is veated in him, the remedy 
can only bea personal remedy against the executor 
himself. Outsiders who have to deal with the exe- 
cutor on the faith ofthe property being vested in 
him must be protected. [p 182, col. 1; p. 133, col. 1.] 

Where the power of an: executor to dispose of im- 
moveable property vested in him is subject to any 
restriction imposed by the Will appointing him, the 
Court which grants Probate, is empowered by s. 90 
of the Probate and Administration Act, notwithstand- 
ing the restriction, to permit the executor, by an 
order ` in writing, to dispose of any immoveable pro- 
perty specified’ in the order in the manner permitted 
by thé order. [p. 134, col. 2.] 


Where the paranfount intention of the jestator con- 
tained ina clause of his Will is that a certain sum 
should be expended for charitable purposes but the 
instances mentioned in the clause cannot be regarded 
as charitable the Court would apply the income to 
pores which it may deem to be charitable. [p. 130, 
eol. 2 

Semble.—In matters regarding the validity of ob- 
jects of charity under the Munammadan Law the 
Gourts are not primarily concerned with what may 
be the true tenets and practice of the religion as 
propounded by its founder bwt they have to take into 
ponsideration the tenets end practióe of the religion 
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as understood and practised by the people professing 
the religion in the country where the Oourts are ad- 
ministering the law. Acegrding to that practice the 
anniversary, fateha or urs ceremonies atthe tomb of 
ordinary individuals and specially of saints form an 
integral part of the religious life of the general body 
of Muhammadans in this country. |p. 131, col. 1.] 
[Oase-law referred to.] 


Messrs. Bhandarkar and M. C.Setalvad, 
for the Plaintiff. A 

Sir Chimanlal Sitalvad, Kr,,and Messrs. D. 
J. Desai Engineer and Dalvi, for the Defend- 
ants. 


JUDGMENT.—(His Lordship stated 
the factsand continued as follows :—] The 
plaintiff'scase is that she was a minor at the 
date of her father’s death being his youngest 
child and Wo citation was served on her, nor 
any guardian ad litem appointed, when the 
proceedings for Probate were instituted by 
the executors. It appears from the contents 
of the Will that the youngest child of the 
testator was a girl and had not yet been 
named. There would be force in the plaini- 
iff 8contention if ebe were seeking to setaside 
the Prabate of the Will on the ground that 
it was not the last Will and testament of the 
deceased. In order that the Probate ofa 
Will which is against the interest of the in- 
fant should be binding onthe infant the 
citation if issued should be served upon a 
duly appointed guardian of the infant. The 
issue of a citation in such cases is discretion- 
ary and not obligatory. Want of citation 
will not by itself vitiate the Probate: but 
in the absence of a citation duly served 
uponaproperly appointed guardianad litem 
of the infant it would be open to the infant 
on attaining majority within the period al- 
lowed by the Indian Limitation Act to in* 
stitute proceedings for the revocation of the 
grant of probate. The plaintiff, however, 
does not contend that the Will is not the 
last Will and testament of her:father. She 
complains that the Probate was applied for 
and obtained from the District Judge at 
Thana under cover ofsecrecy. She has not 
led any evidence to substantiate the alle- 
gation that these was anything clandestine 
about the obtaining of the Rrobate or of the 
orders under it from the Thana Court. The 
plaintiffs contention is that the Will isab 
initio void. By this contention she does 
not mean that the Will is void on account 
of its being a forgery orof having beerf 
obtained by fraud, coercion oy undue influ- 
ence, but what'she méans is, that all the proa 
visions of tho Will are invalid under the 
Muhammadan Law, and that being so, the 
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. executor had no power to act in any manner 
80 as to bind the intgrests of the plaintiff 
in the properties of her, father, which 
had descended to her by the right of in- 
heritance. " 


The provisions of the Will to which ex- 
ception is taken are, broadly speaking, 
as follows:-e 


(1) The testator purports to disinherit his 
female issue but gives each of them a life 
annuity of Rs. 500 per month for her main- 
tenance and provides for each of them 
Rs. 50,000 for her marriage expenses. The 
executors were directed not to cell or alie- 
nate any of the immoveable, properties, 
which were all to be divided equally among 
the sons of the deceased, subject to the pay- 
ment of the life annuity to the daughters 
and their marriage expenses. The proper- 
ties were purported to be settled ‘in 
entail’ onthe sons. It is difficult to under- 
stand what the testator meant by this ex- 
pression, but reading the Will as a whole, it 
appears that it was his intention to create 
a family settlement in the nature of awakf- 
alal aulad in favour cf his sonsand their 
male descendants. There is no provision 
madein the Willon failure of the sons and 
their descendants for the property to goto 
charity. In addition to this defect the fami- 
‘ly settlement is purported to be created at 
adate priorto the Wakf Validating Act of 
1913. It must be held, therefore, that’ the 
settlement is governed by the interpretation 
of the Muhammadan Law as laid down under 
‘the decisions of the Privy Council in that 
behalf prior to the Act. The Mussalman 
"Wakf Validating Act of 1913 is not a" re- 
trospective but only a prospective Act and 
the principleof law enunciated by the Privy 
Council applies to all such wakfs created 
"before that Act came into operation. Under 
thatinterpretation of the Muhammadan Law 
the family settlement created by the Will is 
clearly invalid, If the disposal is not to be 
regarded as afamily settlement, but as a 
disposal in favour of the Sons whose life- 
estates automatically become absolute es- 
tates under the Sunni Hanafi Law, the dis- 
posal would then be invalid as being be- 
quests in favour of heirs to whiehthe other 
eheirs did not consent after the testator's 
death.. The plaintiff could not have validly 
consented to*such bequestsip favour of her 
“brothers, as at the dateof her father's death 
she wasan infantand didnot attain her 
majority until long after the properties 
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of her father were all disposed of by de- 
fendant No. 1. . i 

(2) The other provision of the Will to which 

exception is taken is in favour of charity. ` 
The testator directs that one-sixteenths of 
the net income derived from his house- 
hold properties in Bombay should be set 


apart yearly and devoted to charit- 
able and religious purposes, such as 
the performance of anniversary cere- 
monies and Urs of his parents, the 


Mahim Urs, the Bhiwandi Urs and other 
such ceremonies in like manner as the 
testator himself had done in his lifetime 
and for an Urs for the testator himself 
and also in every such charitable purposes 
as his sons may consider deserving, fit 
and proper. The plaintiff contends that 
the bequest in favour of charity is invalid. 
Iam of opinion that the paramount inten- 
tion contained in the clause of the Will is 
that one-sixteenths of the net income should 
be expended for charitable purposes: If the 
instances mentioned are not to be regard- 
ed as charitable the Court would apply the 
income. to purposes which it may deem to 
be charitable. 

In the case of Biba Jan v. Kalab Husain 
(1) the Appeal Court of Allahabad appears 
tohave held that a dedication made by 
aman for the performance of the annual 
Fateha ceremony of himself and the mem- 
bers of his family would be a valid charity. 


The same Court, however, in a later case 


appears to have taken a different view on 
this point. 

In Fakhr-ud-din Shah v. Kifayat-ul lah (2) 
Karamat Husain, J., seems to have held that 
Urs and Fateha ceremonies at tombs are 
not objects of a valid wakf under the 
Muhammadan Law. He says (page 1097*):— 

“The Fateha and Urs ceremonies in their 


‘popular sense are neither religious nor 


charitablein the sense ofa charity for the 
‘benefit of the poor which they may claim 
as a matterofright. It, therefore, follows 
that a wakf for the.Fateja or Urs cere- 
monies if their popular sense cannot be 
a valid wakf.” 

He further says with regard to Urs 
(pages 1104 and 1105*:)— 

“According to Sufis, the death of a saint 
brings about his union with God and they, 
therefore, call the anniversary of his death 


Y 1 Ind. Gas. 763; 31 A. 136; 6 A. L. J. 115. 
(2) 8 Ind. Cas. 578; 7 A L. J. 1095 


*Pagas of 7 A.L. J.—[Hd]. 
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Urs (the union day of the saint with God) 
and by the analogy of the marriage feast, 
make, on the anniversary of his death, 
iluminations at his shrine, prepare food 
and distribute it among the people ir- 
respective of their poverty. Some of the 
food may be given to the poor but they 
cannot claim it asa matter of right. 

“Such being the nature of the Urs 
ceremonies, they form no part ofthe religion 
of Islam ,ncor do they necessarily involve 
any charity to the poor and a wakf for the 
Urs ceremoniesof an ordinary Muhammadan. 
or even a saint cannot be a wakf for a 
religious or charitable purpose." : 

With great respect I am unable to agree 
with ‘the learned Judge. The learned 
Judge admits that the recital.of the Fateha 
prayer isa religious ceremony. Itconfers 
a merit upon the person who recites it 
and bestows the benefit ofthat recital on 
the soul of the deceased. The Fateha 
ceremony also involves the distribution of 
food to the persons assembled primarily 
the poorand incidentally others who may 
be present. It certainly is considered to 
be more meritorious on such? occasions to 
feed the poor than the well-to-do, There 
is nothingin the text writers, so far as 1. 
am aware, to warrant the assertion that 
they regard the Fateha ceremony as 
superstitious or irreligious. On the contrary 
there seems to be abundant proofthat such 


ceremonies are regarded as being both 


religious and charitable. 
The Fateha ceremony on the anniversary 


of the death of a saint is called by the: 


more dignified name of Urs as a much larger 
section of the Mussalman public participates 
in the ceremony and the ceremony itself 
is ona larger scale. In matters. of this 
kind Courts of Law are not primarily 
concerned with what may be the true tenets 
and practice of a religion as propounded 
by its founder; but they have to take into 
consideration the tenets and practice of 
the religion as understood and practised 
by the peoplé professing suchereligion in 
the country, wherethe Courts are administer- 
ing the law. According to that practice 
and belief it would appear that in this 
country at least the anniversary, Fateha 
or Urs ceremonies at the tombs of ordinary 
individuals and specially of saints form, 
an integral part. of the religious life: cf 
the general body of Muhammadans. Indeed 


such ceremonies are Also observed by them: 


once every year for the benefit of all Moslem 
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souls generally on what may be callad au 
‘All Souls Day (shal e-brat) when cemeteries 
are illuminated, Fateha recited and food 
and other alms distributed among the poor 
assembled there. Except for asmall sect 
known asthe  Wahabieswho call them- 
selves puritans or reformers the general 
body of Muhammadans in ,any event in 
India would resent the suggestion that such 
ceremonies are superstitious or forbidden 
to them by their religion as savouring of 
idolatry in respect of tombs, 


In Zooleka Bibi v. Syed Zynul Abedin (3) 


Tyabji, J., had to deal with two, Durgas,. 


known as the Durga of Syed Budruddin Shah 
and the*Durga of Syed Bismilla Shah. 
From the family history, it appeared that 
Budruddin Shah had died when he was 
a young lad and his mother had erected 
the tomb and had dedicated some property 
for his Urs anniversary ceremonies. He 
belonged to the spiritual family of Syeds 


known as the Rafaisand histitleto sainthood. 


evidently was basedon his descent. The 
history cf Bismilla Shah showed that he 
was aservant of the Rafai family, and was 
sent down to Bombay to preach the Muham- 
madan religion among the Kolis whom he 
converted. When he died a tomb was 
erected and honours were paid to him as 
to asaint on the occasion of the anniver- 
sary Fateha or Urs ceremonies. The learned 
Judge held that as neither of them was 
shown to be a learned man or a great 


` teacher and one of them was only a young 
«lad he could not be regarded as a saint. 


With great respect I am unable to agree 
with that definition ofa saint under the 
Muhammadan Law. The matter, in my 
opinion, must rest upon the beliefs of the 
people. According tothose beliefs, it does 
not appear that learning, powers of tea hing 
or even maturity of years is a necessary 
condition for attaining the rank of a saint. 
That decision, however, was confirmed by 
the Appeal Court and is binding on me, 
Taking the view asIdo,that the para- 
mount intention displayed in the Will is 
ene ofcharity, whether the Urs ceremonies 
mentioned in the clauses of the Will 
are to be regarded as valid or invalid can 
only be amatter of academical .interest, 
Should the plaintiff be allowed to impeaeh 
the bequest to charity the Advocate-General 
would be a mecessary party to the suit, , J 


(8) 6 Bom, L, R, 1058, 
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hold that the bequest in the Will in favou 
of charity generally is valid. i 

Inow proceed to examine tho position in 
law of the executor of a Muhummadan Will. 
Under the Muhammadan Law the executor 
is in the position only of a manager of the 
property. The property vests in theheirs 
without any interregnum on the death of 
the testator. The heirs take the property 
subject to the payment of funeral and other 
charges, the payment of the debts of 
the deceased and’ the payment of the 
legacies up to one-third of the estate left 
by the deceased. The remaining two- 
thirds of'the estate left by the deceased 
belong tothe heirsas absolute oyners in 
their own right. ‘They are entitled to it 
although the Will may provide otherwise. 

hat state of things, however, appears to 
have been altered by the provisions of s. 
4 of the Probate and Administration Act 
(1881), which is s. 211 of the Indian 
Succession Act (1925) That section 
provides:— DN 

“The executor or administrator, ss the 

` ease may be, of a deceased person is his 
legál représentative for all purposes, and 
all the property of the deceased person 
vests in him as such." 

Their Lordships of the Privy Council 
liad the position of the executor of a 
Muhammadan ‘Will before them in the case 

*of "Kürraiulóàim Bahadur v. Nuabat ud- 
dowla Abbas Hossein Khan (4). At page 257* 
their Lordships remark as follows :— 

“A Muhammadan testator has not an 
unlimited power of disposition by Will: ' 
he,can ónly deal with one-third of his 
property; the remaining two-thirds pass tò 
his heirs whatever the terms of the Will 
may be. Thus the executor, when he has 
realized the estate,is & bare trustee for the 
heirs às to two-thirds, and an active trustee 
as tO one-third for the purposes of the Will; 
and of these trusts one is created by the 
Act. and the Probate irrespective of 
the Will, the other by the Will established 
by the Probate.” . 


At page 258* their Lordships remark:— 
. "From an early date tee Supreme Courts 
granted Probates of Hinduand Muhammadan 
. Wills...But the Supreme Courts never ap- 
před the English rule as to the necessity for 
Probate to ‘Hipdu or Muhammadan Wills, 
82 I. A.244; 7 Bom. L. R. 876; 990. W. N. 938; 1 


4. 
off, J. 594; 33 O. 116; 15 M. L. J. 
8 Sar. P. C. J. 839 (P. O.). 
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nor did they attribute to such Probates 
when granted the English doctrines as 
tothe operation of Probate. Under that 
system a Hindu or Muhammadan executor 
took no titleto property merely as such 
by virtue of the Probate. In the case of 
Muhammadan exeeutors such a title was 
created for the first time by the Probate 
and Administration Act." 

The same matter came up for considera- 
tion before our Appeal Court in the case of 
Mahomed Yusuf .v. Hargovandas Jivan (5). 
In construing s. 4 of the.Probate and Ad- 
ministration Act (1881) our Appeal Court held 
that the property of the testator vests in 
the executors, and it can be sold and 
conveyed by them under s. 90 of the Act, 
and no grant of Probate is necessary. 
At page 761* in referring to the Privy 
Council case above cited Fawcett J., 
remarks as follows:— 
` CI donot think this view isin any way 
weakened .by the Privy Council decision 
in Kurrutulain Bahadur v. |Nuzbat-ud- 
Dowla Abbas Hossein Khan (4), for in that 
ease their Lordships recognized that an 
executor of 4 Muhammadan testator's Will 
can realise the estate of the deceased 
unders, 90 of the Probate and Admini- 
stration Act, though the testator can only 
deal with one-third.of the property and tbe 
remaining two-thirds passes to his heirs, 
whatever the terms of the Will may be... 
The words ‘when he has realised the estate’ 
clearly show that their Lordships did 
not take a different view as to the power 
of the executor to sellin order to realise 
the estate." . 

A ‘bare trustee’ has been defined "as a, 
irustee to whose office no duties were 
ofiginally attached, or who, although such 
duties were originally attached to his office, 
would, on the requisition of his cestuis 
que trust, be compellable in equity to 
convey the estate to them, or by their 
direction” Christie v. Ovington (6) per 
Hall, V. O., adopting Darts Vendors and 
Purchasers 5th Edition. page 517; In re 
Cunningham and Frayling (7) per Stirling, 
J.). If defendant No. 1 is to beheld to bea 
bare trustee in respect of two-thirds or 
more of the estate left by the testator, 


which descended tohis heirs, it cannot be 

(5) 70 Ind. Cas. 268; 24 Bom. L. R. 753;.A. I. R, 1922 
Bom. 392; 47 B. 231. 

(6) ages 1 Ch. D. 279; 24 W. R. 204. 

(7) (1891) 2 Ch. 567 at p. 572; 60 L. J.’ Oh. 591; 64 L, 
T, 558; 39 W. R. 469. ^ 
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-held that in. respect of such two-thirds or 
more the property did not vest in him as 
executor under “the provisions of s: 4of 
the Probate and Administration Act. The 
words of their’ Lordships of the Privy 
Council “when he has realized the estate" 
make it abundantly clear that,in their 
opinion, the provisions of the Muhammadan 
-Law did not in any manner divest the 
executor of the legal ownership of two- 
thirds of the estate, for which the testator 
had no power of disposal. The trustee, 
under the English Law, is the legal owner 
of the property, whether he be a trustee 
in the full sense of the term or only a 
` bare trustee. In tite view expressed by 
their Lordships of the Privy Oouncil the 
right of the heirs comes into operation 
against ‘the executor as a bare trustee on 
their behalf on-his realising the estate. 
In other words the right now reserved 
to the Muhammadan heir in respect of his 
share in the estate of the testator is a right 
in personam against the executor only 
and cannot prevail against a purchaser for 
value without notice. 

The terms: of s. 4 of the „Probate and 
Administration Act are clear and unambi- 
guous on the point. They vest all the 
property of the deceased person in the 
executor. Should the executor abuse his 
powers in respect of such property while 
itis vested in him, the remedy can only 
bea personal remedy against the executor 
himself,- Outsiders who have to deal with 
the executoron the faith of the property 
being vested in him must be proteced. 
The authorities go to the length of holding 
that while the property is vested in the 
executor, even though it may afterwards 
be found to have been wrongly &o vested, 
e. g., as in the case of a forged Will, all acts 
of the executor in respect of such property 
where bona fide purchasers are concerned 
must beregarded as valid. 


In Hewson v. Shelly (8)the Court of 
Appeal considered the case where Letters of 
Administratien were granted to the widow 
of a man who was erroneously presumed to 
have died intestate. The administratrix, 
as personal representative of the deceased, 
had conveyed toa purchaser a portion of 
the deceased’s real estate. Upon the sub- 
sequent discovery of a Willthe executors 
thereby appointed obtained are-call of the 


` (8) (1914) 2°Ch. 13; 83 Iy. J. Oh. 607; 110 L. T. 785; 
58 S. J. 397; 30 T. L. R. 402. 
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Letters of Administration fand a grant of 
Probate to themselves. The executors 
brought an action to recover possession of 
the real estate sold by the administratrix. 
Probate of a Will when granted dates back 
to the death of the testator and his property 
becomes vested in the executor as from that 
date. The Court of Appeal, however, held. 
that the giàintofadministratign was not void 
ab initio and that the purchaser had aequir- 
eda good title. They held also that even if 
the grant of administration had been void 
for want of jurisdiction, it was an order of 
the Court by virtue of which the pur- 
chaser's title would lave been protected 
‘under s. 70 of the Conveyancing and Law 
of Propesty Act, 1881. 


In Craster v. Thomas (9) Neville, J., had 
to construe, inter alia, sectionsof the Indian 
Succession Act (1865) corresponding with 
ss. 4, 12, 50, 59, 82, 84, and 90 of the Probate 
‘and Administration Act, 1831, 

In 1898 a testator, domiciled in England, 
had died possessed of English and Indian 
assets. The Indian assets comprised shares 
in the Bank of Bengal, and the share certi- 
ficates were in the custody of the testater's, 
agent at Calcutta, The executors in England 
had remained in ignorance of the testator's 
Indian assets until 1903, when they dis- 
covered that in 1902, the testator’s agent had 
by fraud obtained from the Caleutta High 
Court the grantiof Letters of Administration e 
to the testators Indian assets as on an 
intestacy, and acting as such Administrator 
had sold the Bank sharesin the open market 


“at Calcutta and had squandered the pro- 


ceeds. The agent was prosecuted for the 
fraud and convicted, the grant of Letters’ of 
Administration to him was revoked, and 
fresh Letters of Administration with a copy 
of the testator’s Will annexed were granted 
to the Administrator General of Bengal. 
This action was by the executors against 
the bona fide purchaser of the shares from 
the fraudulent agent claiming the shares on 
the ground that the grant of Letters of 
Administratiqn tothe agent was void ab 
initio and no property had passed to the 
purchaser as the agent had committed a 
fraud. The Courteheld that on the ‘true 
construction of the provisions of the Indian 
Succession Act, 1865, the grant of Letters of 
Administration to the agent was not void fb 
initio, but only void as from the date of the 


t9) (1909) 2 Qh. 318; 78 L. J. Oh. 734; 101 LT. 66; 
25 T, L. R. 659; 


134 


order of revocation. The Court further 
held that the sale of the shares by the 
fraudulent agent qua Administrator to the 
purchaser for value without netice was valid 
and conferred on the latter a good title to 
the shares. 

An off-shoot of the same case was tried in 
India which ultimately wentup to the Privy 
Council and ig the case of Deb&mdra Nath 
Dutt v. Administrator-General of Bengal (10). 
A suit was filed by. the Administrator 
General of Bengal against the sureties of the 
fraudulent agent,to whom the Letters of 
Administration were originally issuéd and 
were subsequently revoked. The sureties 


were sued upon their bond conditioned for 


the due administration of the estate. They 
contended that as the Letters of Ad- 
ministration were annulled by the Court 
on the ground of fraud, they must 
be regarded as a nullity from the 
beginning and that the bond was, so far 
as the sureties were concerned, void and of 
no effect. Their Lordships of the Privy 
Council in upholding the judgment of the 
Calcutta High Court held that so long as 
the letters were unrevoked the Administra- 
tor represented the deceased and the sure- 
ties were responsible for his acts and 
defaults. Lord Macnaghten in delivering 
the judgment of their Lordships remarks 
(page 117*),— i 
2 “ So long as the Letters of Administration 
granted to Cowie (the fraudulent agent) 
remained unrevoked, Cowie, although a 
rogue and an impostor, was to all intents 
and purposes administrator, 
alone, represented the deceased in India. 
His receipts were valid discharges for all, 
moneys received by him as administrator. 
As administrator he collected the assets be- 
longing to the deceased in India, and he 
misappropriated the assets which he so 
collected, For his acts and defaults as ad- 
ininistrator the appellant and his co-surety 
became and must remain responsible.” 


It now remains for me to examine whether 
the executor defendant No. 1 had the power. 
to enter into the tyansfer of mortgage under 
the authority conferred wpon him by the 
Thana Court on his apptication (part of Ex. 
'B.) It is contended by Mr. Engineer on 
behalf ofthe defendantsthat the restriction 
offalienation mentioned in the Willin respect 

(10) 35 1.64. 109; 10 Bom L. R. 648; 35 O. 955; 12 C. 
W. N. 802; 8 C. L. J. 94: 18 M. L. J. 36% 4 M. L.T. 91; 
14Bom. L. R. 197 (P. C.j. e 
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ofthe property in suit is a restriction not 
upon the executor as such, but upon the 
-heirs. Reading the Willàs a whole, how- 
ever, it appears to have been the intention 
of the testator that none of his properties, 
mortgaged or not mortgaged, was to be 
alienated or sold. This was how the exe- 
cutor understood the terms of the Will and 
the inference he drew from those terms ap- 
pears to me to have been the legitimate in- 
ference to draw. ‘Therefore, under the 
provisidns of s. 90 of the Probate and Ad- 
ministration Act (1881) corresponding now 
with s. 307 ofthe Indian Succession Act 
(1925), he applied to the Thana Court for 
sanction to enter into the transfer of mort-' 
gage already referred to It is contended 
on behalfof the plaintiff that defendant 
No, 1 failed to carry out the terms of the 
sanction which he had obtained from the 
Court. Where the power of an executor to 
dispose of immoveable property vested in 
him is subject to any restriction imposed by 
the Will appointing him, the Court, which 
grants the Probate, is empowered by s. 90 
of the Probate and Administration Act, not- 
withstanding the restriction, to permit the 
executor by an order in writing to dispose 
of any immoveable property specified in the 


_order in the manner permitted by the order. 


In the application made by defendant No. 1 
he mentioned that the loan was to be for a 
period of ten years, and asked fer permis- 
sion to-charge the property with the re-pay- 
ment of £ 1,10,000. Itis contended on be- 


‘half of the plaintiff that the transfer of 


mortgage entered into was not for a period of - 
ten yearsas sanctioned by the Court, but was 
for a period of a few months only ; and that 
the power of sale conferred by the transferof 
mortgage would come into operation almost 
immediately unless the covenants and terms 
of the mortgage were punctually carried out. 
It appears from the terms of the mortgage 
thatit substantially carries out the condi- 
tion to which reference was made in the 
application to the Court (part of Ex. B), 
viz., that the loan was to be fgr a period of 
ten years. -{t provided that the loan would 
not be re-called if the terms and covenants 
of the mortgage(other than the covenant 
regarding payment of the principal amount 
on due date) were properly and punctually 
observed during the period of ten years. 
This, it appears, isthe usual device adopted 
in conveyancing where the period of re- 
demption is intended to be long. Under- 
hill ir the Encyclopedig of Forms and Pre; 
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cedents, Vol. VIII, refers to this device at 
~ page 472 as follows :— 

“ Consequently, if the mortgage is for a 
term certain, £. g., seven years, an unskilful 
draftsman might inadvertently tie the mort- 
gagee's hands for the whole of the period, 
even although interest were largely in arrear. 
The proper way to obviate this is to make 
the prinelpal re-payable six months after 
date, and then to provide that f interest 
is punctually paid and the mortgagor's 
covenants, “etc., duly observed and per- 
formed (other than the covenant for pay- 

-mentof the principal debt) the mortgagee 
will notcall in the money for the agreed 
period: By this device, if interest is allowed 
to fall into arrear, the principal becomes 
immediately due,and the statutory power 
becomes exercisable when the interest is 
overdue for two months.” 

At page 474 he refers to a case where, as 
in the case here, the principal debt was to 
be re-paid by instalments: . 

“In the same way, where the principal 
debt isto be re-paid by instalments, it is 
wise toframe the covenant so as to make 
it re-payable in one sum at the expirationof 
the usual period of six months, and then to 
add a proviso that if the borrower shall 
punctually pay the interest, together with 
instalments of a stated amount in reduction 
of principal on stated dates, and shallin all 
respects observe and perform the covenants 
andstipulations, etc., the lender will not take 
any steps to enforce the principal debt. A 
similar method is invariably adopted where 


the mortgagée undertakes to allow the debt : 


to remain on thesecurity for a term of years, 
i.e,itis made conditional on the punctual 
payment of interest and the due observance 
and performance of covenants, etc. By this 
means not only is punctuality enforced, but 
if defalut is made in payment of an instal- 
ment the creditor may......at once exercise 
his power of sale.” : 

Form No. 22 at page 506 provides how the 
debt is not to be called in for a term certain. 
The mortgage here appears to be in that 
form. ln substance, therefore, in my opin- 
ion, the order of the Thana Oourt was ad- 
hered to. But defendant's case also stands 
on à footing independent of s. 90 of the Pro- 
bate and Administration Aet. The root of 
theirtitle is not the order of the Court 
(part of Ex. B), but the power of sale con- 
tained in the original mortgage Ex. (1) in 

‘the, lifetime of the testator. They paid 
consideration to the original mortgagee and 
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are entitled to stand in hisshoesin respect 
ofthe rights he could exercise under the 
mortgage. ° 

As the assignées and transferees of that 
mortgage the vendors had the power of 
sale and it is nobody’s case that default had 
not already been made which would entitle 
the original mortgagee to exercise the power 
of sale contained in his mortgage. The sale 
must be regarded, if necessary, as having 
been made in exercise of the power of sale 


.eonferred by the original mortgage of Sep- 


tember 13, 1894, and, therefore, conveying & 
title to the purchaser independently of the 
provisions of s. 90 of the Probate and Admi- 
nistration Act. 

Suit disrhissed with costs, two sets being 


allowed to the defendants appearing. 
Z. K. Suit dismissed. 


ALLAHABAD HIGH COURT., 
Second Civit APPEAL No. 939 or 1924. 
February 14, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
Lala LAKHMI DAS—PLAINTIFF— 
APPELLANT 
versus 
Musammat BADLA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 134 - 
Mortgage—Transfer by mortgagee—Bona fide trans- 
feree for value —Redemption, suit for—Limitation. 

Where a mortgage is for a fixed period a suit for 
redemption cannot be brought within the period for 
which the mortgage is made and in that case an 
alienation ofthe equity of redemption by an un- 
authorized person acting asa de facto guardian of a 
minor mortgagor does not set the time to run 
against the minor, till the date ofthe expiry of the 
period fixed by the mortgage and a suit brought 
within 12 years of that date to question the. aliena- 
tion and for the redemption of the mortgaged pro- 
perty is not‘time-barred. [p. 137, col. 1] | 

A suit for redemption of a mortgage with posses- 
sion is essentially & suit for possession. A decres in 
such suit directs aoe of possession of m mort- 

aged property to the mortgagpr on certain con- 
ditions. The relief that he seeks by such a suit is 
the relief to be put back jp possession of the property 
mortgaged. [p. 138, col. 1.] 

Therefore, a transferee for value from the mort- 
gagae who has taken, that whichis de factoea mort- 
gage, upon a representation made to him and in thee 
full belief that it is not a mortgage but an eabsolute 
title, is entitled tq thejbenefit of Art.:3131 ‘of Sch. I to 
the Limitation Act, though the suit in ¿answer to 
which the bar of limitation is set up is afsuit for 
redemption of the mortgage. [p. 138, cols. 1 & 2.] 
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Second appeal against the decree of the 
Additional Subordinate Judge, Aligarh, 
dated the 29th of Febmary, 1924, 

Mr. K.N. Laghate, for the Appellant. 

Messrs. U. S. Bajpai, Majid Ali and 
Benod Behari Lal, for the Respondents. 

. SUDGMENT.—This is an appeal by 
the unsuccessful plaintiff in a redemption 
suit, The mortgage, sought t$ be redeem- 
ed, was executed by one Imam Bakhsh, 
on the 17th of November, 1861, in favour of 
four personsnamed Bhojraj, Mohan Lal, 
Hukum Ohand and Parmanand, for a sum 
of Rs. 450. The property mortgaged con- 
sisted of four kachcha shopa. Imam Bakhsh, 
the mortgagor, died sometime before the 
year 1867, leaving as his hes, his son 
Khwaja Bux anda daughter (whose name 
is not known). Khwaja Bux died about 2 
years prior to the institution of the suit 
leaving, as his sole heir his son Rahim 


Bakhsh. The plaintiff purchased the equity 


of redemption from Rahim Bux under a 
sale-deed dated the 15th of November, 1921, 
fora sum of Rs. 1,000. On the findings 
of the Courts below, it is abundantly clear, 
that the plaintiff paid no consideration 
for the sale, and obtained a sale-deed only 
with a view to gamblein litigation. How- 
ever, this fact alone would not disentitle 
the plaintiff toa decree, if Rahim Bux had 
a subsisting right to the equity of redemp- 
tion,.on the date of the sale-deed executed 
by him, in the plaintiff’s favour. 

It is admitted on all hands that, on the 
5th of February, 1867, one Karima, purport- 
ing to act as guardian of Khawaja Bux 
sold the equity of redemption in all the 
four shops to the four mortgagees named 
above. It has been found by the lowér 
Appellate Court that, the sale-deéd was ex- 
ecuted by Karima for the benefit of 
Khwaja Bux, and that Khawaja Bux 
acquiesced in the same and never challeng- 
ed the same, though hé lived for a period 
of more than 50 years after the date of 
that sale. Thereafter the mortgagees, ac- 
cording to the finding of the lower Appel- 
late Court, all along régártled themisélved' 
asowners of tite mortgaged property, and 
on the 5th of September, 1892, the property 
was divided by the mortgagees, or their 
heirs, amongst themselves. On the 17th of 
Actober, 1894, twe, out the four shops in dis- 
pute, were transferred by the heirs of one 
of the mortgagees, viz, Hukum Chand to 
dne Musammat Khanu, and the same passed 
by right of inheritance to Mustmmniat Badla 
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defendant No. 1. Musammat Badla transfer- 
red the two shops to her daughtér Musam- 
mat Nanhi defendant No. 9 under a deed 
of gift dated the 8th of Juge, 1920. The 
remaining two shops were sold, by the 
remaining mortgagees or their heirs, to the 
father of defendants Nos. 2 to 5 on the 16th 
of July, 1909. The transferees re-built 
pucca shops in place of the kachcha shops 
originally mortgaged. It has been found’ 
by the lower Appellate Court that, Khwaja 
Bux Was well aware of the tale. of the 
equity of redemption in the year 1867, and 
that the mortgágees thereafter were deal- 
ing with the property as owners, and 
Khwaja Bux never'questioned their right 
to do so. After all these transfers were 
made in favour of the persóns,, who have .. 
been found by the lower Appellate Court: 
to be bona fide transferees for value, the 
present suit has been brought by a specu- 
lator, for possession of the four pucca shops, 
by redemption of the mortgage of 1861, 
on payment of Rs. 450. 'The plaintiff had 
not even the grace to offer to pay to the 
trahsferees, the consideratión paid by them . 
for the sales in their favour ahd the amount 
spent by them in re-constructing the shops. 
The defence to the suit was that, by the 
sale-deed of 1867, the equity of redemp- 
tion passed from Khwaja Bux to the 
mortgagees and, as such Rahim Bux had 
no rightleft in the mortgaged property 
which he could transfer to the plaintiff, 
and that the suit was barred by e. 
41 of the Transfer of Property Act, and 


-by Art. 134 of the Limitation Act. All 


the pleas urged in defence have been 
accepted by both the Courts below, and the 
suit has been dismissed, 

Itis argued that Karima had no right 
to transfer the equity of redemption, as 
guardian of Khwaja Bux and that the sale 
by him was absolutely void. This conten- 
tion is perfectly sound [vide Imambandi v. 
Mutsaddi(1)] It is then argued that the 
sale by Karima being void, the estate of 
the mortgagees was not enlarged, nor did 
their possession become adverse to Khwaja 
Bux, and that the equity of redemption 
allalong remained vested in Khwaja Bux, 
and in support ofthis argument reliance 
has been placed by the learned Counsel 


(1) 47 Ind. Cas. 513; 16 A, L. J. 800; 35 M. L. J. 422; 
24 M. L, T. 330; 28 C. D. J. 409; 23 Ò. W. N. 50: 5 P. 
L. W. 276; 20 Bom. L. R.«1029; 45 C. 878; (1919) M. W, 
N. 91; 9 L. W. 518; 45 L A. 23 (P. O). E 
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for the appellat dit’ the case of Mata Din 
v. Ahmad Ali (2)., I ain unablé to agree 
with this contention. In the éasé relied 
on by thé learned Counsel for the appellant, 
it was found, as a fact, that the sale of the 
equity of redemption, ‘by the de facto 
. guardian of the minor, was not acquiesc- 
ed in by the minor on attaining majority. 
In this case the finding of the lower Appel- 
late Court is the other way. The lower 
Appellate Court has found that “Khwaja 
Bux admitted the said sale-deed (of 1867) 

. to be valid and to be binding on him.” 
Moreover, in the case cited by the learned 
Counsel, the suit for redemption was 
brought within 12 years ofthe date of the 
accrual of the cause of action, and it was 
held, by their Lordships of the Privy Coun- 
cil, that the suit was not barred by Art. 
144 of the First Schedule to the Limitation 
Act. Inthe present case the mortgage was 
not for a fixed period, and as such the 
mortgagor had aright to institute a suit 
for redemption at any time after the date 
of thé execution of the’ mortga'ge-deed, 
and the présent suit was. filéd long after 
the expiry of 12 years from, the date of 
the accrual of thé caudé of action to insti- 
tuts a suit for redemption of the mortgage 
in dispute. If the. mortgage is for à fixed 
period, a suit for redemption cannot be 
brought within the périod for which the 
rYüofigáge is made, and in that case, the 
alienation of the equity of redemption by 
an unauthorised person, acting as a de 
facto’ guardian of a minuér, does not set 
thé timé to run un the "minór, um the 


vili 


A —* 


present case,a much BIS time pe 
after the date of the unauthorised aliena- 
tion, and of thé accrual òf the cause 
of action for à suit for redemption .of thé 
mortgage, before the present suit was filed, 
and as stich the case relied upon by the 
learned Cotnsel for the appellant does 
not help him, 

Further, it appéars to me, that the 
Courts below were right in holding that 
the suit was barred by s. 4l of the 
Transfer of Property Act and by Art. 


(2) 13 Ind. Cas. 976; 34 A. 213; 16 C. W. N. 338; 11 
M. L. T. 145; (1912) M. W. N. 183; 9 A. L. J.215: 15 
Q. L. J. 270; 14 Bom. L. Ry 192; 15 O. O. 49; 23M. D. 
J. 6; 391. A. 49 (P. O 
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134 of the Firat Schedule to the Limitation 
Act. It is clear, from the finding of the 
lower Appellate Court, that the mortgagees, 
after the salesof 1867, were dealing with 
the property as their own property, and 
were the ostensible owners thereof. They 
had paid consideration for the sale-deed 
of 1857, and that sale was never questioned 
by Khwajfa Bux. They diyided the pro- 
perty dmongst themselves ae owners in 
1892, The transfers of 1894 and 1909 
made by them, or their heirs, in favour of the 
predecessórs-in-title of defendants Nos. 1 
to 5, were transfers for consideration, and 
the transferees took those trapsfers in 
good faith. In short all the conditions 
necessary to invite the application of 
8. 41 of the Transfer of Property Act 
were fulfilled in the present case, and the 
defendants were entitled to the benefit of 
that section. Then again the case fulfils 
the requirements of Art. 134 of the 
Limitation Act. The transfers, in favour of 
the predece&sors.in-title of defendants Nos, 
1 to 5, were transfers, for valuable con- 
sideration, of full proprietary rights by 
mortgages, more than 12 years prior. to 
the institution of the suit, and as süch 
the suit was barred by that Article. But 
itis argued that,as in the salé-deeds of 
1894 and 1909, a reference was made to the 
sale-deed ' executed. by Karima in the 
year 1867, the transferees, under the two 
first mentioned deeds, must have known 
that the sale of 1867, being by an un- 
authorised person, was ineffectual to pass 


-the équity of redemption from Khwaja 


Bux to thé mortgagees, and as such, it is 
eid that, the transferees of 1894 and 1409 
must be ‘presumed to have been aware of 
the fact, that what their transferors had 
à right to transfer was only the mortgagee 
right, end not full proprietary right, and 
that being so, Art. 134 of the Limita- 
tion Act has no application. In support 
of this argument reliance is placed cn 
Panna Lal v. Rameshar Sahai (3), Dirgpal 
Singh v. Kallu (4), Abdullah v. Shamsul Haq 
(5), Vishwanath Bhiva Raul v. Tukaram 
Vithu (6) and Taramiya *. Shibelisahib (7). 
The first four ¢ages are an authority for 
the proposition that, a person, who pur- 
(3) 29 Ind. Cas. 403. 

(4) 30 Ind. Cas 956; 13 A. L. J. 945; 37 A. 06900. æ 
(5) 58 Ind. Cas. 833; 18 A. L. J. 969; 2p. PLR. 
(A) 329; 43 A. 197. 

49) 89 Ind. Cis. 169; A. I.R. 1925 Bom. 417; 27 


Bom. L. R. 6 
(7) 57 Ind. y 568; 44 B, 614; 22 Bom. L, R. 802. 
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chases with full knowledge and his 
vendor's title is merely that of a mortgagee, 
is not entitled to the benefit of Art. 
134 of the First Schedule the Limita- 
tion Act. In all those cases the finding 
was that the transferees from the mort- 
gagees had actual knowledge of the fact 
that their vendors’ title was merely that of 
a mortgagee, and they did not believe that 
they were purchasing an absolute interest. 
But, in the case before me, the finding 
is that every one concerned knew and 
had reason to believe, that the mortgagees 
became full owners of the property mort- 
gaged, because of the sale of 1867. It is 
not the case here that predecessors-in- 
title of defendants Nos.1 to 5,took the 
transfers with the knowledge that their 
transferors had only a mortgagee's interest 
in the shops in dispute. Even if it be 
supposed that they could be expected to 
know that Khwaja Bux bad a right to 
ignore the sale-deed by Karima, as being 
a sale by an unauthorised person, they 
were perfectly justified in also assuming 
that Khwaja Bux, not having impeached 
that sale, acquiesced in and accepted the 
same. In the Bombay case referred to 
above, it was held that “a euit to recover 
possession is not the same thing as a suit 
to redeem, and a mortgagor's right to 
redeem, the period of limitation for which is 
60 years under Art. 148, will notbe defeated 
merely because his mortgagee transfers 
the mortgage to another person". If it 
was intended to lay down by that case, 
that notwithstanding the transfer of full 
proprietary interest by 
elgiming as absolute owner; the operation 
of Art.134 of the Limitation Act can be 
avoided by the mortgagor by framing the 
suit as a suit for redemption, I with all 
respect am unable to agree with that 
decision, A suit for redemption of a mort- 
gage with possession is essentially a 
suit for possession. The decree in such 
a suit directs delivery of possession of the 
mortgaged property to the mortgagor on 
certain conditions. The relief that he 
Seeks by such a.suit is the relief to be 
put back in possession ef the property 
mortgaged. It appears “to me, therefore, 
that a transferee for value from a mortgagee, 
who has *taken that, which is de facto a 
mortgage, upon a representation made to 
him, and in the full belief that it is 
not a mortgage, but an absolute title, is 

entitled to the benefit of Art. 134 of ts 
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Limitation Act, though the suit is a suit 
for redemption of the mortgage. 

For the reasons given above, in my 
judgment, the decisions of the Courts below 
are perfeetly correct, and I «dismiss the 
appeal with costs. 


Z. K. Appeal dismissed, 


BOMBAY HIGH COURT, 
ORIGINAL Civi, Jorispiction Stir No. 836 
or 1926. 

July 19, 1926. 

Present:—Mr. Justice Kemp. 
JACOB &.Co.—PrAINTIFFS 
versus 
A. P. VICUMSEY AN» OTHERS 
DEFENDANTS. 

Evidence Act (I of 1872), s. 91—Promissory note, in- 
sufficiently stamped—Suit on original contract, whether 
can be maintained, 

A transaction of loan evidenced by a promissory 
note may be one of three kinds. Hither the con- 
tract may be considered as contained wholly in the 
promissory notę as in ill. (b) tos. 91 of the Evidence 
Act, in which case, if the plaintiff cannot sue on the 
promissory note for want of proper stamp, he cannot 
sue at all; or secondly, the promissory note may be 
regarded asa conditional payment of the amount of 
the loan, in whieh case, if the promissory-note is 
insufficiently stamped, it is only a worthless piece of 
paper and the plaintiff can sue on the loan; or, 
thirdly, the promissory note may be passed as security 
for the loan, in which case, there is no neceasity for 
the plaintiff to sue on the promissory note at all and 
whether it is properly stamped or not he can bring a 
suit on the loan. Judges are supposed to be able to 
discriminate on the evidence which of the three kinds 
of cases has arisen and the general tendency is that if 
the defendant admits that the debt was due by him 
the Court will find some way to defeat the provisions 
ofs.91 of the Evidence Act and hold that the suit 
can be maintained as a suit on the loan for which the 
promissory note was given as a conditional payment. 


Mr. Daphtary, for the Plaintiffs, 


JUDGMENT.—The plaint in this suit 
states that the plaintiffs on April 9, 1923, 
lent and advanced to the defendants Rs. 1,500 
at interest and that the defendant “passed 
a writing in the plaintiffs’ ffvour evidenc- 
ing the said loan and promising to pay 
the said amount three months after sight”. 
The plaint then goes on to aay that the 
plaintiffs presented the said writing to the 
defendantsfor sight about January, 1925, 
and by their attorneys’ letter of March 1, 
1926, called on the defendants to re-pay 
the said sum. The claim is for the Rs. 1,500 
and interest. The defendant Kallianji 
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Vardhman appears in person and he admits 
that Rs.. 1,500 were due but he says on 
certain rice transacfions, and pleads pay- 
ments, so that he admits that there was a 
debt put pleads discharge of it. 


The first point for consideration is whe- : 


ther the suit is based on the document 
Ex. A,and whether the plaintiffs can main- 
tain their suit as on the loan. Various 
authorities have been cited to me. It was 
heldin Krishnaji Narayan v. Rajmal Manik- 
chand (1) that a transaction similar to the 
transaction in suit may be regarded asa 
loan in respect of which the promissory 
note is passed as payment and ifthe pro- 
missory note is insufficiently stamped, asin 
the present case, the plaintiff can proceed 
with the suit on the loan. That decision is 
binding on me. It appears to conflict with 
the provisions ofs. 91, ill. (b), of the Indian 
Evidence Act, which says nothing about 
notes being passed in payment of loans, 
but purely and simply thatif a contract is 
contained in a Billof Exchange, the Bill of 
Exchange itself must be proved. The pur- 
port of the authorities seems to me to es- 
tablish the following propositions and the 
distinctions between the different cases may 
often be almost artificial but they are, in 
my opinion, established by the authorities 
which have been cited. A transaction of 
this sort may be one of three kinds. 
Either the contract may be considered as 
contained wholly in the promissory note or 
Bill of Exchange as in ill. (b) tos. 91 of the 
Indian Evidence Act, in which case I appre- 
hend that if the plaintiff could not sue on 
the promissory note he could not sueat all; 
or, secondly, as in Krishnaji Narayan v. 
Rajmal Manikchand (1) the promissory note 
may be regarded as a conditional payment 
of the amount ofthe loan in which case, 
of course, if the promissory noteis insuffici- 
ently stamped, itis only a worthless piece 
of paper and the plaintiff can sueon the 
loan; or, thirdly, the promissory note may 
be passed assecurity for the loanin which 
case there is no necessity for the plaintiff 
to sue on the promisssoy note ate all and 
whether it is properly stamped or nothe can 
bringasuit on the loan, Judges are supposed 
to be able to discriminate on th» evidence 
which of these three kinds of cases has arisen 
and the general tendency appears to be 
that if the defendant admits that the debt 
was due by him, the Court will find some 


(1) 24 B. 360; 2 Bom. L. R. 25; 12 Ind. Dec. (N. 8 
713. 
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way of defeating the provisions of s. 91 
ill. (b), and holding that the.suit can be 
maintained as a suiton theloan for which 
the promissory pote was given asa con- 
ditional payment. The plaint in this case 
is settled by learned Counsel who evident- 
ly had this point in view. It does not 
appear to commit itself to a suit on the 
writing but te treat the suit as on a loan 
evidenced by a writing which réquired pay- 
ment three months after sight and the 
plaint goeson to narrate that the document 
was presented for sight and payment not 
received. - The only evidence in the case on 
this point is the evidence of the plaintiff, 
for the defendant Kallianji admifs the 
obligation glthough he says he has dis- 
charged it. Under the circumstances I 
hold the case comes within the second 
eategory and the plaintiff can sue on it. 
Z. K. Suit decreed. 


ALLAHABAD HIGH COURT. . 
SECOND CIVIL APPEAL No. 1394 or 1924. 
March 21,1927. - 

Present: —Mr. Justice Iqbal Ahmad. 
BHAGIRAT-—DEFENDANT—AÀPPELLANT 
versus 
KHETPAL AND oTHERS—PLAINTIFF8— 
RESPONDENTS. 

Agra Tenancy Act (II of 1901) s. 165—Suit for 
profits—Sir land, rent of, calculation of --Excess pro- 
fits recovered by one co-sharer, suit for, maintainabil- 
ity of —Decree obtained by one co-sharer for arrears 
of rent, whether can be taken into account —Appeal, 
second—Point not argued in lower Court, whether. can? 
be taken. 

In asuit for profits under s. 165 of the Agra 
Tenancy Act, the profits of sir and khud-kasht lands 
held by a particular co-sharer must be taken into 
account and the rent of sir land held by a co-sharer 
must be assessed ata proper rate and not with 
reference to the farzi rate entered in the revenue 
papers. It may be that a co-sharer is entitled to 
cultivate his sir plots himselfand when he does so 
the profits must be assessed at a proper rate, but 
when the plots are in occupation of sub-tenants and 
there is no other 'material upon the record from 
which the proper rent of the plots ecan be determined, 
the Court is justified ig assuming that the rent paid 
by the sub-tenants is a preper rent for those plots, Lp. 
141, col. 1.] 

Ganga Singh v. Ram Sarup (1) and Genda Lal v. 
Rustum Singh (2), followed. . 

Where the arrangement between co-sharers is that® 
each party is entitled to collect his share ofethe rent 
from thé tenants ip the patti, no parfy is entitled to 
collegt from any tenant rent in excess of his share Ma 
and where collections are made contrary to this 
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l arrangement, a co-sharer is entitled toa decree as 


ethe settlement of accounts the land 


against the other co-sharers for the amount of his 
share of the rent that the defendants have realised 
from the tenants. [p.14lecols. 1 & 2.] 

Where in a suit for profits Æ is found that the 
defendant has obtained a decree for arrears of rent 
against a tenant, the plaintiff is justified in asking 
that in settlement of account, his share of the 
decretal amount should be taken into , account. 
[p. 141, col. 2.] 

A point not argued in the lower a\ppellate ‘Court 
cannot be ent&rtained in second appeal. |p. 141, col. 
1 


Second appeal from a decree of the Dis- 
trict Judge, Cawnpore, dated the 28th of 
July, 1924. A 

Mr. Shambhu Nath Seth, for the Appel- 
lant. e 


JUDGMENT. —This is a.defendant’s 
appeal and arises out of a suit for profits 
(from 1327 to 1329 Faslis) filed in the Re- 
venue Court under s. 165 of the Agra 
Tenancy Act (II of 1901). 

The plaintiffs own a one-third share and 
the defendants a two-thirds share in the 
patti with respect to which profits were 
claimed by the plaintiffs. The plaintiffs’ 
case was that, by a mutual arrangement 
the parties collected rent from every ten- 
‘ant in the patti in proportion to their 
respective shares, and that both the par- 
ties had made collections in excess of 
their shares from certain tenants in the 
years in question. The plaintiffe claimed 
a decree for their share of the rent that 
had béen realised by the defendant from 
certain tenants, after deducting therefrom 
the rent collected by the plaintiffs in 
excess of their share from other tenants, 
The plaintifs further maintained that in 
in 
cultivation of the.parties should be taken 
into account. The suit was resisted by the 
defendant inter alia on the grounds that 
the plaintiffs themselves, having, on their 
own showing, collected rent from certain 
tenants in excess of their one-third share, 
in contravention of the arrangement alleged 
by them, the suitshould have been framed 
as an ordinary suit under s, 165 of the 
Tenancy Act embracing ‘the entire patti, 
and that the suit as framed was not main- 
tainable, and that the” defendant had not 
collected more than his share ofthe pro- 
fits and as such the plaintiffs were not èn- 
titled’ to a decree. The accuracy of the 
accounts appended to the plaint was also 
dénied by the defendant. , 

The trial Court held that “the arrange- 
ment for the collection of the rent, hence 
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is that each party is, to collect rent in 
proportion of its respective shares from 
each tenant”. It also found that the de- 
fendant realised Rs. 174 0-6 of the plaintiffs’ 
share of rent from certain tenants, and 
that the plaintiffs in their turn realised 
Rs. 56-109 of the defendant’s share of 
rent from some other tenants, and thus a 
sum of Rs. 117-5-9 was due to. the plaint- 
iffs. It deducted from that amount the 


sum of Rs. 12-14-0 on account of khud-kasht 


land ‘in possession of the plaintiffs in ex- 
cess of their share in the patti, and also 
a sum of Rs. 36-10 8 on account of plot 
No.1945 that was in the plaintiffs’ pos- 
session and creditéd the plaintiffs with a 
further sum of Rs. 16-15-3 on account of 
a decree for arrears of rent held by the 
defendant against a certain tenant. Thus 
the plaintiffs were, according to the find- 
ings of the trial Court, entitled toa decree 
for a sum of Rs. 84-2-4, but by mistake 
in calculation that Court passed a decree 
in the plaintiffs favour for a sum of 
Ra. 94-2-4. 

The lower Appellate Court has found 
that “the, method of collections in this 
village is that either party is entitled to 
collect his proportion of the rent of each 
tenant" and has further held that the 
method of calculation adopted, and the . 
ealeulations made, by the trial Court were 
correct, and has accordingly affirmed the 
decree of that Court. 

It appears tbat the trial Court, in hold- 
ing that .the defendant had realised a sum 
of Rs. 174 0-6 of the plaintiffs’ share of 
rent from certain tenants, had taken into 
account the rent paid by certain shikmi 
tenants. of the sir land belonging to the 
defendant, and the learned Counsel for 
the appellant argues that.the rent of shikmi 
tenants should not have been taken into 
account, inasmuch as it was not permis- 
sible to presume that the arrangement, 
by whieh the parties were entitled to col- 
lect their respective shares of rent from 
each tenant, also applied, to the case of 
shikmi tenants of sir land, and that even 
if the sir lands exclusively belonging to 
the defendant were to be taken into ac- 
count, the rent of those sir lands should 
have been assessed, not with reference to 
the rent actually paid by the-sub-tenants 
but, with reference to the amount of rent 
noted in the revenue papers as against 
the sir plots of the defendant. It is argu- 
ed by the learned Qounsel that the mode 
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of calculation of the rent of sir land 
adopted by the Ocurts below is highly 
detrimental to his sir rights because it 
practically amounts to holding that he has 
no preferential right over the plaintiffs 
with reference to the plots in which he 
has sir rights. I am unable to agree with 
the contention of the learned Counsel for 
ihe appellant. It bas been rightly pointed 
out by the lower Appellate Court that, in 
the absence of anything to the contrary, 
it should be presumed that the abovemen- 
tioned arrangement with respect to col- 
lection of rent also applied to shikmi 
tenants of str land. In calculating pro- 
fits of a mahal, sir and khud-kasht lands 
held by particular co-sharers have to, be 
taken into account [vide Ganga Singh v. 
Ram Sarup (1)] and the rent of sir land 
held by aco-sharer is to be assessed at a 
proper rate and not with referenes to ths 
farzi rate of rent entered in the revenue 
papers [vide Genda Lal v. Rustum Singh 
(2]. Iam not prepared to hold that inthe 
present case the Courts below were not 
right in assuming that the rent actually 
paid by the sub-tenants of sir ‘plots was 
the proper rent for those plots. It may 
be that the defendant is entitled to him- 
self cultivate his sir plots,and when he 
does so, the plaintiffs will only be entitl- 
ed to have the rent of the sir plots actual- 
ly cultivated by the defendant assessed 
at a proper rate, but - when those. plots 
are in occupation of sub-tenants, and there 
is no other material upon the record from 
which the proper rent of those plots can 
be determined, the Court is justified in 
assuming that the rent paid by the sub- 
tenants is the proper rent for those plots, 


It was further argued by the learned | 


Counsel that the plaintiffs themselves hav- 


ing madecollections contrary to the mutual - 


arrangement referred to above, the suit 
should have been fraraed as an ordinary 
suit for profits embracing the entire. patti, 
and that the suitas framed was not main- 
tainable. This “point does not appear to 
have been argued in the lower Appellate 
Court and this by itself is.a ground for 
not ‘entertaining the point in second appeal. 
Moreover, notwithstanding the fact that 
_the plaintiffs themselves had made collec- 
tions contrary to the mutual arrangement 
referred to above, they were entitled toa 
decree as against the- defendant for the 


(1) 33 Ind. Oas. 119; 14 ALe J. 252; 38 A, 223, 
(2) 1 Ind, Cas. 975; 7 A. L. J, 90, 
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amount of their share of the rent that the 
defendant had realised from certain ten- 
ants, Each parjy being entitled to collect 
his share of the rent from the tenants in 
the patti, no party is entitled to collect 
from any tenant rent in excess of his share. 
The last point argued by the learned 
Counsel is that the sum of Rs 16-5-3 had 
been wrongly allowed to the plaintiffs on 
account ef a decree for arrears of rent 
held by the defendant. Itis argued that 
the defendant was under noobligation to 
realise the decretal amount by executing 
his decree, and as euch the plaintiffs should 
not have been, in the absence of a*find- 
ing to the effect that the defendant had 
realised the decretal amount, eredited with 
that amount. The defendant having obtain- 
ed a decree for arrears of rent against 
a tenant the plaintiffs were justified in 
asking tbat in settlement of accounts their 
Share of the decretal amount should be 
taken into account, As already stated the 
trial Court has, because of a miscalcula- 
tion passed a decree in the plaintiffs’ favour 
for a sum of Rs. 84-2-4 in lieu of a decree 
for Rs. 81-2-4. ‘ 
Accordingly I allow the appeal to this 
extent that I vary the decree of the Courts 
below by granting to the plaintiffs a 


decree for Rs..84-2-4 along with the in- 


terest granted by the decree of the trial 
Court, with proportionate costs of the 
Court below. As the respondents are not 
represented in this Court, I make no order 
asto the costs of this appeal. 

Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
CivinL APPEAL No. 236 or 1923. 
December 21, 1926. 
Pregent:—-Justice Sir Kumaraswami Sastri, 
Kr., and Mr. Justice Curgenven, 
MANIKKA S. VENKATACHALAM IYER 
—PLaINTIFF No. 1—APPELLANT 
versus 
"DORAISWAMI CHETTY AND oTHERS— 
PLAINTIFF No. 2—DsrENDANTS No, lro 6 
— RESPONDENTS. 
Mortgage—Construction of deed—Stipulation for 
payment by instalm*nts—Penal clause for recovery of , 
enhanted and compound interest in default of pay- 
n 2 instalment—Watver—Suit to enforce penal 
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In a morigage-deed which provided for re-payment 
of the mortgage amount in instalments there was a 
penal clause binding thee mortgagor to pay enhanced 
compound interest on the full gmount on default of 
payment of an instalment, whenever mortgagee 
required. After all the instalments had fallen due 
the mortgagee demanded payment of interest at 
enhanced and compound rates on the instalments in 
respect of which default had been committed. Ina 
Suit by the mortgagee to recover the amount with 
enhanced and tompound interest: 
. Held, that since the notice was sent after the in- 
stalments had become due, there was no case of 
"exercise of option to enforce the penal clauses, and 
that the plaintiff was not entitled to compound or 
enhanced interest. n 
: Lachakkammal v. Sokkayya Naik (1), relied on. 
There can be no variance ofthe terms of any re- 
gistered document by oral arrangement. i 
Appeal against a decree of jhe Court of 
the Subordinate Judge, Madura, in O. S. 
No, 184 of 1922, 


JODGMENT.—The only question in- 
this appeal relates to enhanced rate of inter- 
est. The mortgage is dated the 4th of May, 
1917, and the amount is payable by instal- 
ments of Rs. 2,500 the last instalment being 
due on the 5th May, 1921. The penal clause 
in the document runs as follows :—“Should 
in any instalment as aforesaid, there be de- 
fault in paying either the principal sum or 
the interest, we shall whenever you may 
`. require, for the principal sums as may be 
dué till the last instalment and the interest 
as may be due, till then, irrespective of the 
subsequent instalments, pay compound 
interest accruing thereon at li per cent. (li 
per cent.) a month at 12 months rest, from 
the date of default, from out ofthe under- 
mefitioned secured properties, holding our- 
gelves as well personally liable. It appears 
that certain instalments were paid and 
endorsements made-on. the document. On 
the 18th June, 1918,a sum of Rs. 859 was 
paid as compoundinterest but the compound 
interest paid there was with monthly rests 
at I4 annas percent, and not as stipulated in 
the document. Then nothing was paid 
and on the 21st November, 1921, plaintiff 


Pati ALI v. KANTI Fatima hHGAM. 


‘sent-a notice demanding payment but by the. 


time the notice was sent all the instalments 


had become due and there was no question 


of exercising any option. On the. facts 
of the case the Subordinate Judge relying 
upon Lachakkammal v. Sokkayya Naik (1) 
held that he was entitled to simple interest 
“at 14-annas per cent: and not enhanced inter- 
est, or Compound interest, It appears that 
«no demand was made when fhe breach,was 
committed stating that the mortgagee would 


(1) 48 Ind, Cas, 101; (1918) M, W. N. 586, 


y 


(102 1. 6: 1027] 
claim enhanced interest provided for in thè 
document. The decisión in Lachakkammal 
v. Sokkayya Naik (1) covers the facts of thia 
case. The notice was sent after the instal- 
ments had become due and there was no 
case of exercising any option. It may be 
if the plaintiff had properly framed the suit 
he may be entitled to some damages for not 
paying the money after the due date, but 
such a claim is not made in the plaint. The 
fact that he got compound interest in a man- 
ner not provided for by the terms of thé 
doeument would not show that there was 


` any promise to pay compound interest for 


future default at the same rate as was paid on 
the 19th of June, 1918. Such a promise would 
bein variance of the registered document 
and could not be enforced as a contract 
varying the penal clause {provided for iu 
the bond, Therecan be no variance of the 
terms of any registered document by oral 
arrangement and so the plaintiff cannot en: 
force any oral arrangement and get com- 
pound interest at 14-annas percent. We do 
not think the Subordinate Judge was wrong 
in not'allowing compound interest or ens 
hanced interest. f 

The appeal fails and is dismissed with 
costs. ` 


BANA ` Appeal dismissed. 


OUDH CHIEF COURT. 
First OVIL APPBAL No. 67 or 1926, 
March 25, 1927. 


Present:—-Sir Louis Stuart, Kr., Chief , 

Judge,and Mr. Justice Hasan. _ 

Chaudhri TALIB ALI—PLAINTIFE— ' 
APPELLANT 


l - versus 
Musammat KANIZ FATIMA BEGAM 


AND ANOTBER— DEFENDANTS— RESPONDENTS. | 

.Pre-emption—Deed in lieu of dower-debt—Hiba- 
bil-ewaz or sale—Pre-emption. ` 

The fact that a certain deed is styled a "sale-deed'* 
and the fapt that the word empByed for the purpose 
of transfer is “sale” cannot preclude a Court from 
ascertaining the true nature of the transaction and to 
hold on a proper construction of the deed as a whole 
that it does not in essence evidence a transaction of 
sale. [p. 143, col. 2.] 

Where awife has a subsisting claim or a legal 
right to her dower-debt and the husband who is under’ 
a corresponding legal obligation to satisfy it satisfies 
it by executing a deed in her favour releasing him: 
from the obligation, the transaction does not, 
amount to asale so asip be subject to a claim fo 
pre-emption. [p. 144, col. 14 

Bashir Ahmad v. Zobaida Khatun (4), followed — ) 


{102 L 0, 1957) - 
“Appeal against the decree of the Bub- 
ordinate Judge, Bara Banki, dated the 
15th March, 1926. 
` Messrs. A’ P. Sen, Haider Ilusain and 
Niamat Ullah, for the Appellant. 

Messrs. Bisheshur Nath Srivastava and 
Har Dhian Chandra, for the Respondents. 

JUDGMENT .—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Bara Banki, dated the 15th of 
March, 1926. . 

The facts are as follows:— 
, Musammat Kaniz Fatima Begam, defend- 
ant No. 1, is the wife of Sheikh Mohammad 
Yusuf Husain Khan, defendant No. 2, in 
the suit out of which this appeal arises. 
On the 25th of March, 1924, Yusuf Husain 
Khan executed what purports to be a deed 
of sale in favour of his wife Kaniz Fatima 
Begam in respect of four-annss under-pio- 
prietary share in Kasba Kursi in the 
District of Bara Banki. The plaintif Chau- 
dhri Talib Aliis à cc-sharer in the tenure 
in which thé share conveyed by the deed of 
the 25th of March, 1924, is situate. He 
claims to exercise the right of pre-emption 
in respect of the transfer of the 25th of 
March, 1924. ; 


' There were several defences to this suit: 


butfor the purposes of this appeal only 
. óne need be mentioned. This defence 
arises out of the allegations made in paras, 
8 and 9 of the written statement of 
the two defendants. 'The allegations do 
not bring out the point for decision in full 
relief but this led to no diffieulty. The 
substance of the plea in defence is that the 
real nature of the transfer evidenced by the 
deed of the 25th of March, 1924, is a gift of 
‘the 4-annas share by the husband in favour 
of his wife in lieu of Rs. 50,000, a portion of 
- her dower-debt, and consequently the claim 
for pre-emption is not maintainable in 
respect of the transfer. 'The trial Court 
has given effect to this.plea in defence, as 
also to some other pleas and dismissed the 
guit. ^ 
At the hearing of the appeal thb learned 
Counsel for the appellant frankly stated 
that in the event of our upholding the deci- 
Sion of the trial Court on the question just 
now mentioned he did not desire to chal- 
lenge the findings of that  Court'on other 
issues. No arguments were, therefore, heard 
on those issues. | 
The deed ofthe 25th of March, 1924, is 
christened asa sale-deed and the words of 
fransfer used are "the declarant has made 
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an absolute sale of that very 4-annas share 
EM in consideration of Rs. 50,000 
ved Nee a ed to Masammat Kaniz Fatima 
Begam". 

The fact that the deed of the 25th of 
March, 1924 is styled a "sale-deed" and the 
further fact that the word employed for the 
purpose of tfansfer is "sale" gannot, how- 
ever, preclude us from ascertaining the true 
nature of the transaction and to hold on a 
proper construction of the deed as a whole 
that it does not in essence evidence a tran- 
saction óf sale, In deciding the question 
as to whether a certain document which in 
some places styled itself a Will, was of a 
testamentary character or a transfer inter 
vivos, Lord Moulton laid: “But calling a 
document a Wil! dces not make it so, and in 
their Lordships’ opinion it is not of a testa- 
mentary character in any respect,and thatif 
it has any legal effect whatever it is of the 
nature of a transaction inter vivos; Tirug- 
nanapal v. Ponnammai Nadathi (1). The 
question is, therefore, one of pure construc- 
tion. 

The consideration for the transfer of the 
4-annas share is stated to be a sum of 
Rs. 50,000 and this sum is further stated to 
be a portion of the total amount of the 
dower-debt of seven lakhs due from the 
transferor to the transferee. The deed fur- 
ther declares that to the extent of Rs. 50,000, 
forming the consideration of the transfer, 
the dower-debt of seven lakhs is reduced, 
The position, therefore, is this that on the 
date of the transferKaniz Fatima Begam had 
a subsisting claim or a legal right to her 
dower-debt to the extent of seven -lakhs 
against her husband, and the husband was 
under a corresponding legal obligation to 
satisfy it. The effect of the transfer was the 
satisfaction of the wife's claim for dower- 
debt to the extent of Rs. 50,000, and à cor- 
respondimg release of the husband from 
the obligation to pay. This being the true 
najure of the transaction it is nol a sale. 
Sale is defined in s. 54 of the Transfer of 
Property Act ad a transfer of ownership. in 
exchange fora price paid*or promised or 
part paid and pari, promised. Obviously 
"price" in this definition means money only 
for if the thing given in exchange consiste 
of anything other than money the transace 
tion is not one of sale but of an exchange, 
In that sense there is no price'paid or pro- 
mised or part paid and part promised by 

. (1) 58 Ind. Cas. 228; 25 C. W.N. 511; (1920) M. W, 
N. 559; 28 M. L, T. 190; 12 L. W. 660 (P. C)... 
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the transferee in consideration of the trans- 
fer of ownership in the 4-annas share. The 

; consideration is the release o the transferor 
from a part of his liability in respect of 
the dower-debt. The initial contract of 
dower consisted of a bare promise on the 
part of the husband to pay the dower 
agreed upon. , This is nota case in which 
a purchaser buys any property in considera- 
tion of the money which he had advanced 
to the vendor as a loan or otherwise pre- 
vious to the purchase. In the present case 
no money passed nor it will pass. at any 
stage between the husband and the wife. 
The promise of the husband to pay dower 
created only the right in the wife to recover 
"The true nature of the transaction is, 
therefore, a gift for consideration. This 
form of gift is well-understood in Muham- 
madan Law as hiba bil-ewaz and has re- 
peatedly been recognized as such Ly their 
Lordships of the Judicial Committee—Kha- 
jooroonissa v. Rowshan J ehan (2) and Chau- 
ahri Mehdi Hasan v. Muhammad Hasan (3). 

The question as to whether a gift of im- 
moveable property in consideration of a 
part or whole of dower-debt is subject to 
a claim for pre-emption was discussed and 
decided in the negative by a Bench of this 
Court, to which one of us was a party, In the 
ease of Bashir Ahmad v. Zobaida Khutun 
(4). It will serve no useful purpose to 
repeat here the grounds of the decision in, 
that case but we adopt those grounds for 
our-decision in this case. We accordingly 
dismiss this appeal with costs. 


« G. FH. Appeal dismissed. 
(9) 31.A. 291; 2 C. 184; 26 W. R. 36; 1 Ind. Bec. 
y. $) 412 (P. O.). 

ran ay 10 C. W.N. 106; 3 A, L.J. 405; 8 


Bom. L. R. 387; 28 A. 439; 9 O. O. 196; 1 M. L. T. 163; 


. L. J. 295 (P. C). 
: a D Ind. AH 365; 1 Luck 83; 3 O. W. N. 105; A. I. 


n se Oudh 186; 39 O. C. 108. 
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LAHABAD HIGH COURT. 
us CIVIL "APPEAL No, 1294 or 1924. 
March 29, f927. 

Present :—Mr. Justice Boys and 
. Mr. Justice Kendall. 
e Lala NAND KISHORE—DEFENDANT— 
. APPELLANT 
versus . 
Tabu RAM SARUP—PuainTitr— e 
RESPONDENT. 
Transfer of Property Act (IV of 1682), 5, 96—Pur- 


kaNb KISHOLË v. BAM SAKUB. 


m x. 
[108 I, O. 1927) 
chase of agricultural land—Rent, apportionment of, 
method of. " . 
A person who purchases agricultural property is 
entitled to recover rent in respect of it upon the 
principle laid down in s. 36 of the Transfer of Pro- 
perty Act but the calculation must be made with 
reference to the rent for the current harvest and not 


with reference to the rent for the whole year. [p. 
145, col. 1.] 


Second appeal from a decree of the 
Additional Subordinate Judge, Moradabad, . 
dated the 16th May, 1924. 

Mr. N. P, Asthana, for the Appellant. 

Mr. P. L. Barerji, for the Respondent. 


JUDGMENT,.—There was a decree 
against the defendagt, who is appellant 
here, as a result of which the property 
was put up for sale, and on the 20th 
February, 1919, the plaintiff purchased it. 
He did not get possession till sometime 
inJune, 1919. The defendant made certain 
collections on account of the Kabi of 1919. 
The plaintiff, therefore, was antitled to be 
recouped something by the defendant, 
and the only difficulty that has arisen in 
this case has been on what basis he was 
entitled to recover. "de to 

The plaintiff having purchased the pro- 
perty on the 20th February, 1919, and the 
Rabi rent falling due on the Ist May, 1919, 
by s. 36 ofthe Transfer of Property Act 
“all rents......... upon the transfer of the in- 
terest of the person entitled to receive such 
payment be deemed, as between the 
transferor and transferee, to accrue duefrom 
day to day and to be apportionable accord- 
ingly, butto be payable on the days ap- 
pointed for the payment thereof". The 
Kharif and Rabi payments were due in a 
proportion of 10-annas in the rupee on thé 
lst December and 6-annas for the Rabi 
on the Ist May in each year. The amount, 
then, the plaintiff would be entitled to re- 
ceive would vary according as the divisi- 
ble unit be taken to be the whole rent for 
the whole year or the Rabi portion of 
the rent for the Rabi season of the year. 
The case first came beforea Single Judge 
of this Court, who, the point being arguable 
and without authority upon it, referred it 
to a Division Bench, as it wasa case which 
must arise again frequently in the future 
and govern important interests. The ques- 
tion has been argued afresh before us, and 
we are still without the assistance of any 
authority upon the point. We have, 
therefore, merely to determine which, in 
view of s. 36 and the* general circumstances 
of such a case, is tle most appropriate. 


- (108 1. C. 1997 


method ofdividing the rights and liabili- 
ties. 

It is at the outset clear that there is a 
sharp and easily determined demarcation 
between thé proportions of rent paid for 
the various seasons, at any rate in the pre- 
sent case. About this there can by no dis- 
pute. The rent was divisible into 10 annas 
and 6-annas, and no tenant could claim that 
his payment of the 10-annas should be 
postponed until such period as the whole 
16 annas might be due. 

Similarly, the periods of the year into 
the Kharif and Rabi seasons ara sharply 
demarcated by. the fixed dates on which 
payments for these xespective seasons are 
to be made. There is, therefore, no dif- 
culty, whatever, in determining the vights 
and liabilities on the basis of the Rabi sea- 
son and the Rabi rent. 

If, on the 30th of November or the Ist 
of December, a tenant had paid up his 
full 10 annas forthe Kharif, what could 
be the rent which was gradually accumulat- 
ing against him from day to day? It can 
surely only be the daily proportion of the 
Rabi rent. This is exactly the term which 
is used in s. 36 of the Transfer of Property 
Act, which lays down as the basis the rent 
daily accruing. 

That this is the correct view finds 
support if the question is regarded from 
another aspect which we may illustrate by 
an example. If the- rent accruing frori 
day to day is to be held to be the daily 
proportion of the total annual rent, and 
the total annual rent is Rs. 160, the rent 
accruing from day to day is Rs. 160/355. 
The Kharif season (May to November) is 
214 days,and on the annual basis the rent 
accrued during the Kharif period would 
-be R3. 160/365 x 214, approximately Rs. 91, 
but the tenant has a defined liability to 
pay 10-annas of the total, i. e, Rs. 100. 
Similarly, on an annual basis the Rabi 
liability would be approximately Rs. 66, 
while on his contract the Rabi liability 
would be Rs. 60. 

We areof opinion, therefore,* that the 
rights and liabilities between the plaintiff 
and the defendant, the transferee and 
the transferor, should have been determin- 
ed on the basis of the total Rabi rent and 
the number of days in the Rabi season, 
the defendant baing given credit for a 
proportion of the Rabi rant based on the 
number of days which fall within the 
period of his lawful possession, and the 


. 10 
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plaintiff being credited with a share of 
the Rabi rent based on the number of 
days between the date of his purchase 
and the date en which the Rabi rent fell 
due. In order to avoid a remand or 
remitting an issue in thecase, we have 
discussed with Counsel for the appel- 
lant and for the respondent the figures, 
and itis agreed that, on the basis already 
determined by this judgment, the defend- 
ant must be held entitled to Rs. 228 of 
the Rabi rent Rs. 404. The amount of 
the collections which the defendant had 
made èn account of Rabi prior tothe date 
when the Rabi rent really became pay- 
ableis Rs. 371. The plaintiff is, therefore, 
entitled tohave from the defendant a sum 
of Rs. 143, plus interest from the date 
of his purchase to the date of realisation, 
from the defendant. Allowing the appeal 


. and setting aside the decrees of the lower 


Courts we decreeaccordingly. The appel- 
lant will have his costs as already decreed 
in the trial Court and the lower Appellate 
Court, and the defendant-appellant here 
will have his costs of the appeal. 


Z. K. Appeal allowed. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION 
Suit No. 359 or 1226. 

July 15, 1926. 

Present; —Mr. Justice Kemp. 

. HIRABAI GOPALDAS—P.LaINTIFF ° 

versus 
DHANJIBHAI B. KAVARANA AND 
OTHERS— DEFENDANTS. 

Limitation Act (IX of 1908), Sch. I, Art. 00— 
Banker and customer—Deposit, what is—Partnership 
—Aecount opened by pariner with firm in name of 
minor child, nature of—Trust—Burden of proof— 
Admission by depositor, value of—Evidence Aet I of 
1872), s. 82. he i 

here is no distinction between a deposit and a 
loan toa banker because they are both monies lent 
by the customer to the banker, but itis necessary 
for the purpose of copsidering whether Art, 60 of 
Sch. I to the Limitation Act applies to a case or not 
fo see whether the relationship of customer and 
‘banker arose between the parties. It will be suffici- 
ent to bring the case within Art. 60, altheugh the 
defendant is not by tradea banker, ifhe was witlff 
reference to the plaintiff in the position ofe banker, 
[p. 147, coL l] | : 

A partner in a frm opened an account with the 
firm in the name ofhis minor daughter in which 
deposits of small gums were made on many occasiong 
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during along number of years and on one occasion a 
sum of money was withdrawn by the depositor. At 
the end ofeach year interest on the amount of de- 
posit was drawn and the b&lance was carried forward 
to the next year. After the deatlf of the partner his 
daughter, in whose name the account stood, sued to 
recover the amount standing in her name from the 


firm : 
- Held, (1) that the suit was governed by Art. 60 of 
Sch. I to the Limitation Act and that limitation ecm- 
menced to run jrem the date when thè demand was 
made; [p. 147, col.1.] 

(2) that the monies paid into the account were 
meant for the benefit of the plaintiff and there was a 
zesulting trust in favour of her father. [p. 147, col. 


Where a resulting trust is sought to be proved 
acts and declarations made by the settlor long after 
the transaction are inadmissible in favour of the 
person seeking to establish such trust against the 
aii in whose name the property stamds. [p. 148, 
col. 1. 

An admission bya person that certain monies de- 
posited by him in the name of another person 
` belonged to him is inadmissible as against the latter 


in favour of a person claiming through the person. 


who made the deposit inasmuch as itis an admissicn 
made by the depositor in his own favour. [p. 147, 
col. 2; p. 148, col. 1.] 


Mr. Munshi, for the Plaintiff. 

Mr. Engineer, for the Defendants. 

JUDGMENT.—The plaintiff, who is 
twenty years old, sues three of the partners 
of her late father Gopaldas for the amount 
standing to her credit in an account in her 
name in the books of the firm. The three 
defendants and the deceased Gopaldas, who 
died on June 12,1928, were carrying on 
business as silk merchants at Bombay and 
at Canton in China under the name of B. F. 
Kavarana 4 Co. It had been the practice 
apparently of the partners to open occounts 
in the names oftheir wives or children in 
the books ofthe firm and I want to say at 
once that each of these accounts hasto be 


considered separately. Defendant No. 2 says: 


that the moneys in the plaintiff's account be- 
longed toher father, the deceased Gopaldas, 
and that as such they are liable to be taken 
into account between the partners. It 
appears that on the dissolution of the 
partnership Gopaldas and -defendant No, 3 
Jivandas, who were brothers were con- 
siderably indebted to the "firm. Defend- 
ant No, 2 contends, that the vari- 
ous accounts which have been opened 
in the names of the wives and children of 
‘the paxtners should be taken into the 
partnership account as the moneys of the 
respective partners and were never intended, 
when these &ccounts were opened, to be 
treated as the moneysof the persons in 
whose names those accounts were, In short, 
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so feras this suit is concerned, defendant 
No. 2 contends that there was what might 
be called a resulting trust of the moneysin 
the plaintiffs account to her father the 
deceased Goraldas. -A second point is raised 
by defendant No, 2 as to whether the suit is 
barred by limitation. He contends that 
it comes within Art. 59 of the Indian 
Limitation Act, whilst the plaintiff purports 
to save her suit from the bar of limitation 
on the ground thet these were moneys ofa 
customer in the hands of his banker payable 
on demand under Art. 60 of the Indian 
Limitation Act, 

The first point which I have to consider 
is whether tbis suit is barred by. limitation. 
It is pointed outin the case of Bhimanna 
Kumaji Sonar v. Venichand (1) that it 
will be sufficient to bring the case within Art, 
60 although the defendant is not by tradea 
banker, if he was with reference to this 
particular customer in the position of a 
banker. It appears from the account, which 
has been put in and marked as Ex. Bin 
the case, that it begins in the hooks of the 
firm with a balance of Rs. 163 carried over 
from the old firm in 1911. The account has 
been made up every year and interest added 
to it and the balance carried forward to the 
new year, The account further shows pay- 
ments in of small sums of money from time 
to time and one havala entry ofa credit to 


- the account from the account of the deceased 


Gopaldas anda withdrawal of Rs. 100 by 
Gopaldas. It appears to me that if these 
moneys were treated as a loan you would not 
have any withdrawal, nor would you expect 
the account to show for many years small 
sums of money paid in from, time to time. 
No time has been stated as the period for 
re-payment of any loan and the moneys seem 
to have been left in the firm. Interest has 
been drawn every year and the balance 
carried forward and the account has been 
operated on by the withdrawal of Rs. 1U0. 
On these facts coupled with the fact that at 
the time when this account was opened in 
thefirm's books the plaintiff was a minor 
and it would be likely that money paid in 
for her would be intended to accumulate 
with interest which the account shows has 
occurred, 1 have come to the conclusion that 
this was not merely aloan to the firm but 
comes within the definition of a deposit 
under Art. 60 being moneys of a customer 
in the hands of bis banker payable on 


(1) 93 Ind, Cas, 215; 28Bom, L. R. 73; A, I, R. 1926 
Bom. 168, E us 
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demand. Really there is no distinttion 
between a disposit and a loan because they 
are both moneys leht by the customer to the 
Bank, but itis necessary for the purpose of 
considering Whether Art. 60 applies to see 
whether the relationship of customer and 
banker arose between these parties, and for 
that purpose to see whether the moneys were 
left with the defendant firm. I, therefore, 
hold that - Art. 60 applies to the case and 
that the period of limitation commences 
from the time when the demand is made. 
-The suit is, therefore, within time. 
The next point to consideris whether there 
was what Ima” call a resulting trust in 
- favour of the deceased*Gopaldas or whether 
the moneys paid into the plaintiff's account 
were intended to be for the benefit df and 
belonging to the plaintiff. In the first place, 
the account is in the name of the plaintiff. 
In the second place, the sums which 
eventually amounted after many years with 
interest to the small amount claimed by the 
plaintiff in the suit were all small sums paid 
in from time to time. This corroborates the 
plaintifi's testimony that she received small 
presents on ceremonial occasipns and the 
moneys paid into the Bank represent these 
presents. ‘There is also the evidence of 
defendant No. 2 himself who admits that at 
divali money presents were made to the 
wives and children of the partners and there 


are four chits (Ex. D) showing this and the: 


entry Ex. E where Rs.5is shown in the 
plaintiff's name as a present. There is a 
withdrawal of Rs. 100 by Gopaldas from the 
account of which the plaintiff can remember 
nothing, but if any moneys had to be with- 
drawn on account of the plaintiff who was 
then a minororatany rate very young, the 
withdrawal would naturally be made by her 
fatherand the moneys would be paid into 
his hands forher, The point to note is that 
Gopaldas himself never seems to have treated 
the money in this account as his own that 
the account is made up of small sums of 
money paid in from time to time by items of 
Rs. 50 and the like. Nor isit shown that the 
defendants, until the partnershif accounts 
were made up and they found there was a 
large amount owing by Gopaldas and his 
brother Jivandas, ever claimed or treated the 
moneys standing in the plaintiff's account 
as’ belonging to her. deceased father. 
Defendant No. 2 admits that he attended 
the firm daily—for an hour or two every day 
atany rate. He says that he did not look at 


the books of account, but that he relied on 
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- the answer given to him 4s to the progress of 


the business by Jivandas and Gopaldas. I 
find it difficult to beBieve that defendaut No. 
2 was not awsre ofthe existence of this 
khata. Headmits that the Mehta wrote up 
the books correctly and that the books must 
be correct andIfeelcertain that he must 
from time to time have looked into the books 
to see how the business was progressing and 
in the course of doing so must have observed 
this khata. I think the evidence shows that 
the firm accepted this khata as of moneys 
received for the plaintiff. The plaintiff sent a 
notice of demand on January 2, 1926, asking 
for both her 'palia" money and the balance 
due on this khata. To that no written reply 
was sent* by defendant No.2. He says he 
was negotiating as to payment of the "palla" 
and obtaining first the consent of the 
plaintif's father-in-law; and although the 
"palla" was subsequently paid by defendant 
No, 2 he does not appear to have anywheyze 
repudiated in writing the demandtor the 
balance due atthe foot of the khata. There 
is asuggestion in defendant No. 2’s case that 
the deceased Gopaldas and Jivandas were 
putting moneys into these different names 
apparently in orderto remove them from 
the partnership account. However, no 
allegation of fraud is raised and there is no 
issue in that point. It is for this reason that 
I have said that each account must be 
considered separately. If the deceased 
Gopaldas had intended that the moneys in 
this account in suit should really have been 
his own moneys disguised under the name of 
the plaintiff one would not have seen an 
account of the character which is disclosed 
in, this account, viz., small sums of monty 
paid in from time to time throughout so 
many years. I feel sure that the object 
with which the moneys were paid in was 

that they should belong to the plaintiff. 
Defendant No. 2 has given oral evidence 
as to an arrangement between the partners 
that these moneys should be taken into 
the account of the partnership. That 
arrangement ig put forward as occurring at 
any rate some time after April, 1925. It 
is said that Gopaldas admitted these moneys 
belonged to him and thata “havala” was 
propose. with reference to these accounta, 
I admitted that evidence as no abjection 
was taken at the time, buton considering 
the question since lam very dopbtfuP whether 
that evidence is admiesible. In the firgt 
pléce, any admission by Gopaldas made 
so late as April, 1925, would be only admis 
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sible under s. 32 of the Indian Evidence 
Act as a statement against his interest. 
Clearly here the alleged admission that 
the moneys belonged to Wim would not 
be an admission against his interest. In 
the next place, where a resulting trust is 
sought to be proved acts and declarations 
madelong after the transaction are not 
admissible imfavour of the person seeking 
to show sucha trust and I question whe- 
ther, therefore, they would be admissible 
in favour ofthat person's creditor against 
the person in whose name the property 
stands. Nevertheless, I did record the 
evidence butIam of opinion that the oral 
testimony of defendant No. 2 is insufficient 
to prove that  Gopaldas ever did make 
‘such an admission. As I have pointed out 
the facts appear to showthat moneys really 
were the moneys of the plaintiff, the account 
isa smallone, it has extended throughout 
many years, payments in have been small 
and it would not have been worth Gopal- 
das’ while to conceal‘any moneys of his in 
an account of such small dimensions. The 
.faet that thesame interest was allowed on 
plaintifi's account as on the accounts of 
the partners,in my opinion, points to noth- 
ing forit is likely that the best interest 
would be givento the child of a partner. 
I am aware that in deciding this case there 
is no presumption of advancement intended 
as there is in England where property is 
purchased by a. father in the name of his 
child, 
Decree as prayed. 


Z. K. Suit decreed. 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEOREE 
No. 1033 or 1924. 

April 29, 1926. 
Present:—Mr. Justice B. B. Ghose 


and Mr. Justice Graham. : 
SRISH CHANDRA DUT'A AND orBERS 
—PLAINTIPFFS—AÀPPELLANTS - 
versus 


MATHURA NATH DUTTA~ 
DEFENDANT—RESPONDENT. 

Co-shavers—Joint property—J oint possession, decree 
efor, right to obtain, ice 

A co-sharer is ordinarily entitled to a decree for 
joint possession tf joint property without Seeking for 
partition unless it can be held on considerations of 
justice, equity and good conscience that he has lost 


, hat right. 
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Appeal against a decree of the Sub» 
ordinate Judge, Second Court, Tippera' 
dated the 4th of February, 1924, reversing 
that ofthe Munsif, First Court, Kasba, dated 
the 27th of July, 19:3. 

Babu Birendra Kumar Das, for the 
Appellants. : 

Mr. G. C. Sen and Babu Preo Nath Dutta, 
for the Respondent. 

JUBDGMENT,—This appeal arises out 
of a suit for joint possession with regard 
to a 4 annas share of a piece ofland. The 
plaintiffs and the defendant are co sharer 
landlords. The disputed land was in the 
possession of a tenant named Brindaban 
Nath. After his death, his widow Ananda- 
moyee was in possession of it. Then 
Anandamoyee abandoned the holding about 
ll years ago and the defendant who is a 
landlord to the extent of a 4-annas share 
took possession of the entire Jand. The 
plaintiffs, therefore, seek joint possession 
with-the defendant of their 4-annas share 
of the land, to which they say they are 
entitled on the abandonment of the 
holding by the tenant. The first Court 
made a decree in favour of the plaintiffs, 
On appeal, the lower Appellate Court dis- 
missed the suit on what appears to be the 
principalground thatthedefendant had been 
in actual possession of the land for over 11 
years by erecting atin-shed thereon. He 
held that there was no ouster of the plaintiffs 
orany waste of the joint property nor was 
there any injury caused by the defendant's 
possession. The Subordinate Judge on 
these findings dismissed the plaintiffs’ 
suit. The plaintiffs have appealed against 
that decree, 

The first difficulty in understanding 
the judgment of the Subordinate Judge is 
why the question of waste and injury has 
been broughtin. It appears, however, that 
in certain of the reported cases persons. 
in the position of the plaintiffs in this case 
charged waste and injury against their 
opponents and those words have been 
taken fram the reports of those cases, 
But, in the present case, there is no al- 
legation as regards waste and injury. 
The plaintiffs want to enforce their or- 
dinary right asco-sharers to recover joint 
possession and what we have to see is 
whether, the plaintiffs have lost their right 
to joint possession and should not be 
allowed to exeicise that right on the 
ground of justice, equity and good con- 
science, as laid dowit by the Judicial 
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Committee in the well known case of 
Watson & Co v. Rdmehund Dutt (1). In this 
case, there is nothing which can be said 
to bring info play. the rule of justice, 
equity and good conscience against the 
plaintiffs. The only thing upon which the 
learned Advocate for the defendant-respond- 
ent relies is the fact that the Sub- 
ordinate Judge has found that the defend- 
ant has been in occupation of the disput- 
ed land without any objection by erecting 
a tin-shed thereon for over 11 years. From 
this we are asked to infer that the 
defendant took possession with the con- 
sent and acquiescence of the plaintiffs. 
This question of acquiescence was actually 
raised in the issues in the trial Cours, but 
it was not pressed by the defendant. It can 
hardly, therefore, be allowed to beraised 
in second appeal for the first time. The 
matter, therefore, stands thus: The 
plaintiffs had the right to joint possession 
with the defendant on the abandonment of 
the holding by the tenant. They did not 
proceed to exercise that right at once, 
why it does not appear from the judgment. 
‘But we are informed that several of the 
plaintifis were and are still minors and 
that was the reason. why this was not done. 
But the fact of their not rushing into 
Court cannot take away their ordinary 
right which the law allows them and, as 
there is nothing in the circumstances 
which can prevent them from exercising 
their right, thay are entitled to joint 
possession of the property to the extent 
of their 4-annas share with the defendant. 
The cases of Watson & Co. v. Ram- 
chund Dutt (1) and Lachmeswar Singh 
v. Manowar Hossein (2) were distinguished 
in the case of. Dilbar Sardar v. Hosein 
Ali Bepari (3) where it was held thata 
person in the position of the plaintiffs in 
the present case was entitled to joint posses- 
sion without seeking for partition of the 
joint property. That case applies under 
the present circymstances. 

It is  lastly represented to ws by the 
learned Advocate for the respondent that 
the defendant uses the disputed land for 
a charitable purpose by erecting a dis- 
pensary on it; and the result of giviug 
joint possession to the plaintiff would be 


(1) 18 C. 10; 17 I. A. 110; 5 Sar. P. O. J. 535; 9 Ind. 
Dec. (x. 8) 7 (P.O 

(2) 19 I, A. 48; 19 ©. 253; (Sar. P. C. J. 133; 9 Ind. 
Dec. (x. 8.) 614 (P. O.). ê 

(3).26 0. 553; 13 Ind, Dec, (N. &.) 955.. 
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to destroy it. Asa matter of law, we can- 
not take that intoeconsideration. But if 
the land is b@ing used for s charitable 
purpose, certainly the plaintiffs willsee their 
way to enforce their right insuch a manner 
as not to destroy the charitable work of 
the defendant. With these observations, 
we decree the appeal, set aside the decree 
of the Subordinate Judge and restore that 
of the Munsif with costs in this Court 
as well as in the Court of Appeal below. 

Z., K? Decree set aside. 


LTD. v. B. B. Ê O. I. RY. OO. 


, LAHORE HIGH COURT. 
First Civin Appeal No, 1525 or 1924. 
February 25, 1927. 
Present:—Mr. Justice Fford and 

Mr. Justice Campbell. 

Tas HARYANA COTTON MILLS 
Company, Limirep or BHIWANI— 
PLAINTIFFS— A PPELLANTS 
versus 
Tus B. B. anp C. I. RAILWAY 
Company, TunocGu its AGENT, 
BOMBAY—Derexvantr—REsponDEnNT. 

Railways Act (IX of 1890), s. 77—Loss', meaning 
of— Goods not lost to Railway—Suit for damages for 
non-delivery of goods— Notice, necessity of— Conver- 
sion by deiention defined. 

Section 77 of the Railways Act does not apply toa 
case where a Railway Company admittedly in posses- 
sion of a consignee’s goods fails to hand them over 
to the owner. |p. 151, col. 2.] 

In a suit for damages or compensation for non- 
delivery of goods against a Railway, notice under s. 7f 
is not necessary where the Railway does not allege 
loss of goods by misdelivery, disappearance or other- 
wise. [p. 152, col. 1.] 

Hill Sawyers & Co. v. Secretary of State (1), ex- 
plained. . 

Mere detention is not conversion. But where there 
has been a detention coupled with neglect or refusal 
to deliver up the article detained after demand made, 
that refusal or neglect is evidence of conversion. [p. 
153, col. 1.] 

Per Fford, J.—'Loss' in its natural sense means 
any dealing with the goods which dispossesses the 
Railway of them so as to render impossible delivery 
tothe consignee, whethgr that dealing is done with 
or without the consent and knowledge of the Railway 
Administration. [p. 153, col. 1.] 

First appeal from a decree of the 
Senior Subordinate Judge, Hissar, dated. 
the 3rd March, 1924, 7 

Messrs. N.C. Pandit and ‘Anant Ram, 
Khesla, for the Appellants. 

Messrs. Bishan Narainand Gauri Dayal, 
for the Respondent. 


1:0 
f JUDGMENT. 

Fford, J.—The plaintiffs, the Harynana 
Cotton Mills Company -brdught the suit 
out of which this appeal has arisen against 
the B. B. and O.I. Railway Company for 
damages for the wrongful detention of 
certain goods of the plaintiffs which had 
been entrusted to the defendat Company 
for conveyance from Bombay to Bhiwani. 
The measure of damage fixed by the 
plaintiffs is the price which he had to pay 
for those goods and interest upon" that 
price calculated at annas 12 per cent. per 
mensem up tothe date of the institution 
of the suit, and the plaintiffs also 
claim interest from that date tl realisa- 
tion. 

In the first paragraph of the plaintit is 
pleaded that the plaintiffs had placed an 
order with Dunean Stratton and Company 
of Bombay for supply of certain machinery 
for & cloth factory belonging to the plaint- 
iffs then under construction at Bhiwani, 
and that Messrs. Duncan Stratton and 
Company on the 20th of August, 1921, 
made over this.machinery to the defend- 
ant Company at Bombay for despatch to 
Bhiwani and duly obtained a Railway re- 
ceipt on that date. This paragraph of the 
plaint is admitted by the defendants. In 
the second paragraph of their plaint the 
plaintifis have pleaded that the defend- 
ants have “not delivered the said goods 
upto the present moment" and, they have 
suffered a great deal of loss owing to 
delay in setting up the machinery of the 
factory. Inthe fourth paragraph of the plaint 
it is pleaded that the said goods ought 
to have reached Bhiwani within one month 
at the latest from the date of their des- 
patch but that they have not reached their 
destination up to the time of the institu- 
tion ofthe suit. In this paragraph it Is 
also pleaded that the plaintiffs wrote 
several times to the defendants in respect 
of their failure to deliver them their goods 
but that no heed was paid to these letters. 
The plaint concludes by praying that a 
decree for Rs. 5,973-3-3 pyincipal and inter- 
est, with costs of the, suit be passed in 
their favour. 

The defendants in their pleadings have 
stated that they do not deny the first 
paragraph of the plaint, but have traversed 
paras. 2, 3 and 4; and have pleaded in 
addition that the plaintiffs must strictly 
prove the value of the goods, that they 
are not entitled to any iutercet, and that 
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the case is one of loss or deterioration 
within the meaning of s. 77 of the Rail- 
ways Act and that the eonsignment was 
upon Risk Note, Form-H, at owner's risk. 
In their further pleas they have objected, 
(a) that the plaintiffs did not give a valid 
notice under ss. 77 and 140 of the Railways 
Act and thattheir suit for this reason is 
liable to be dismissed, and (b) that “what- 
ever consignment arrived at Bhiwani the 
plaintiffs can take delivery of that subject 
to alllegal and valid charges and costs of 
the defendants. 

The plaintiffs in their replication have 
pleaded that their claim is not with respect 
to any loss or shortage of the goods in 
question but with respect to its non-de- 
livery. They do not admit the execution 
of the Risk Note in question, and say that 
even if any Risk Note be proved it has 
no effect in a case relating'to non-delivery, 
but only to cases relating to loss, shortage 
and deterioration of the goods. They further 
plead that under the circumstances of the 
ease no notice of any kind was required 
in law, and they conclude by saying that 
they are not prepared to take delivery 
of the goods alleged to have reached Bhiwani 
after the institution of the suit as they no 
longer require them. x 

The facts of the case are shortly these:— On 
the 20th of August, 1921, Messrs. Duncan 
Stratton and Company, Bombay, consigned 
certain shafts and couplings ordered by 
the plaintiffs to be used in a cloth factory 
then under construction to the B. B. and 
C. I. Railway for conveyance tothe plaint- 
ifs at Bhiwani. The goods in question 
were duly received by the defendant Com- 
pany on the 20th of August, 1921. Nothing 
was heard of these goods for several months 
and on the 31st of March, 1922, the plaint- 
iffs wrote a letter addressed to the Trafic 
Superintendent, B. B. and O. I. Railway, 
Ajmer, asking what had happened to this 
consignment. To this letter there was no 
reply. On the 25th of April, 1322, the plaint- 
iffs again *wrote, this time addressing their 
letter to the Agent, B. B. and C. 1. Rail- 
way atBombay, once more asking for infor- 


mation as to what had happend to their con- ` 


signment and requesting an urgent enquiry 
into the matter. Again there was uo reply. On 
the 29th April, 1922, Messrs. Duncan Stratton 
and Company wrote to the defendant Com- 
pany,addressing their letter to the Goods 
Agent,B. B and C. I Railway Carnic Bridge, 
Bombay, pointing out that the goods. which 
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had been consigned to the cave of the Rail- 
way were considerably overdue, that they 
were urgently required by their clients, the 
plaintiffs, at” Bhiwani and they would be 
obliged ifthe Goods Agent. would make en- 
quiries into the matter and let them know 
the result. The Railway Company seems to 
have ignored this letteralso. On the 15th of 
May, 1922, the plaintiffs wrote another letter, 
addressed this timeto the Goods Superin- 
tendent, B. B. and C. I. Railway, Bombay 
giving the dates of consignment and other 
necessary particulars and informing him 
that the progressof their Mill was much 
: hampered for want ofthe articles in ques- 
tion and requesting him to be good enough 
to make urgent enquiries into the matter. 
No reply was given to: this letter. On the 
same date Messrs. Duncun Stratton and 
Company, wrote to the Goods Agent of the 
B. B. and C. I ‘Railway, Carnic Bridge, 
Bombay, informing the Goods Agent that 
theplaintiffsbadbeen writing Messrs. Duncan 
Stratton and Company strong letter holding 
them responsible for the loss which they had 
besen put to every day owing to non- 
delivery of the goods, and asking the Goods 
Superintendent to supply them with inform- 
ation as to what had happened to those 
articles. On the same date the plaintiffs 
wrote a second letter, sent under registered 
cover, this time to the Agent of the B. B. and 
C. I. Railway at Bombay, to the same effect as 
the previouscorrespondence pointing out that 
they had not as yet been favoured with any 
reply and asking thatthe matter be taken 
up with the least possible delay. On the 
31st of May the plaintiffs cnee more wrote 
to the Agent of the defendant Company 
referring to previous correspondence, and 
onthe same date wrote a reminder to the 
Goods Superintendentat Bombay. Onthe6th 
of June the plaintiffs once more wrote to the 
Goods Agent at Bombay. Nocommunication 
was made either to Messrs. Duncan Stratton 
` and Company, orto the plaintiffs by any Rail- 
way official until the 9thof June, 1922, when 
a posteard with an illegible signeture but 
purporting to befrom the Traffic Superin- 
tendent, was received by the, plaintiffs. 
“This post card is as follows:—‘“ No claim 
or any letter in connection with the eon- 
Signment in question was received from 
you till 3lst March, 1922, hence your claim 
- was repudiated as time barred. However, 
enquiries are being made as to how the con- 
sigament was disposed tf and I shall advise 
you of the result later’ on.” 
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Then on the 16th of June a letter was sent 
by the Goods Agent, Carnic Bridge, to 
the plaintiffs agknowledging the receipt of 
their letter of the 6th June and stating 
thatthe matter was under enquiry. The 
plaintiffs wrote several more letters, some 
of them to the Goods Agent and some to 
the Traffic Manager of thg defendant 
Company, but received no reply. Ultimately 
on the 28th of August, 1922, the plaintiffs 
brought the present suit. 

Throughout the whole of the correspond- 
ence, and during the course ofthe trialin 
the Court below, the defendant Company 
never once alleged that the goods had been 
lost, misdirected, misdelivered or gone astray 
in any way. 

Tne learned trial Judge disposed of the 
suit on the objection in regard to notice. 
He held that a notice was required in ac- 
cordance with theterms ofs.77 of the Rail- 
ways Act,and as admittedly no such notice 
had been served, the suit was not maintain- 
able. He also found that the Risk Note al- 
leged to have been signed by the plaintiffs 
was invalid. Healso held that the plaintiffs 
had not paid the priceof the goods, that the 
goods being consigned toself the plaintiffs 
had no right of action and that the Rail- 
way receipt did not appear to be endorsed 
in plaintiffs’ favour. 

. The main contention before us has been 
as to the effect of 8.77 ofthe Railways Act. 
A great deal of authority has been cited by 
Mr. Bishan Narain in support of his conten- 
tion thataclaim for damages for non-de- 
liveryisaclaim for compensation for loss and 
iscpvered by the provisions of s. 77. In al? 
those cases, however, the goods in dispute 
were not forthcoming. They had either dis- 


‘ appeared altogether or they had been sent to 


the wrong person. No vase has been cited 
to usin which s. 77 has been held to apply 
where a Railway Company admittedly in 
possession of a consignee's goods has failed 
to hand them over to the owner. That is the 
casehere. A good deal of confusion seems 
to have arisen over the meaning of the word 
‘loss’ in that sectipn. Mr.'Bishan Narain 
has argued that s. 47 covers and claim for 
loss to the claimant and relies upon certain 
dicta of Scott-Smith, J., in Hill Sawyers & 
Co v. Secretary of State (1). In that case the - 
reference to the Full Bench was to determine 
whether loss ins. 80 of the Indian Railways. 


(1) 61 Ind. Cas, 926; 2 Lah. 133; 3 Lab. L J. 297 
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Aet included loss by misdelivery and the 
Court held that misdelvery was loss, with- 
inthe meaning of that sectiean. But I am 
unable to accept Mr. Bishan Narain’s con- 
tention that we are bound by Scott-Smith, 
J.s definition of the term ‘loss’ in Ch. VII 
of the Indian Railways Act in so far as it 
must be deemed to include parting with goods 
by delivering them to the wrong person. 
To that extent we are bound by the deéision 
of the majority of the Full Bench. It is 
perfectly true, as observed by the learned 
Judge, that ‘loss’ includes the “pécuniary 
loss or privation of an article to ths owner," 
but there must be some pecuniary loss 
in every case in which an action for 
damages lies and s.77 does not provide that 
noticeshall be given in every action against 
a Railway Company. The present suit is 
undoubtedly a suit for damages for pecuni- 
ary loss sustained by the plaintiffs, that is 
to say,the plaintiffs sue forthe pecuniary 
loss, or damages, which they have sustain- 
ed by reason of the defendants wrongfully 
detaining their goods, in other words, their 
suit isfor damages for conversion. It is not 
a suit for damages by reason of the defend- 
ant Company having lost the plaintifis’ 
goods owing to the goods having gone 
astray or been destroyed, or become de- 
teriorated, during thetime when they were 
under the control of the defendants. 
no doubt quite possible to hold that if a 
Railway Company loses dominionover the 
goods entrusted to them owing to their 
having been wrongly delivered to a person 
who is not entitled tothem, this is a ‘loss’ 
oé the goods in the sense contemplated by 
s. 77, asthat word may reasonably be held'to 
cover apy misadventure befalling the gocds 
while under -the Oompany's caie which de- 
prives them of the power to effect delivery. 
That is what has been held in Hill Sawyers 
& Co. v. Secretary of State (1) where goods 
` had been misdelivered. Such a suit is one, 
no doubt, for damages for conversion, but 
puch conversion has resulted in the loss 
of the goods in thesense that the Railway 
Company has parted with itsdominion over 
them. In the ease just rtferred to the re- 
ference to the Full Bench was made owing 
to the difference of opinion between Abdul 
Raoof afd Le Rossignol, JJ. On reference 
to the Full Bench, consisting of Seott-Smith, 
Le Rossignol and Abdal Raoof, JJ., the two 
fermer Judges were in agreement, Abéul 
Raoof, J., dissenting. In his judgement in 
the FulliBench LeRossignol, J., expressed the 
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view that the word 'loss' within the mean- 
ing of s. 80 of the Indian Railways Actis not 
used in the sense of loss to the Railway 
Company butloss to the passénger. With 
great respect to the learned Judge there 
seems to me to be a confusion of ideas in 
this reasoning. Loss of a passenger's 
goods ia never loss to the Railway Company" 
in the sense in which it is a loss to the own- 
er ofthe goods, The Railway Company does 
not lose anything pecuniarily by allowing 
the goods to disappear or be destroyed or 
become deteriorated where as the owner 
necessarily loses the article or its value. 
In that case the plaintiff's cause of action 
does not arise merely because he has suffered 
a pecuniary loss but because he has suffered : 
such pecuniary loss by reason of the fact that 
the Railway Company have permitted his 
goods to disappear or deteriorate. It is the 
loss of the goods by the Railway Company 
which entitlesthe plaintiff tosue for damages. 
LeRossignol, J., says: ''Section 80 of the 
Indian Railways Act itself furnishes clear 
evidence that the work ‘loss’ is not used in 
the sense of ‘loss to the Railway Company’ 
for it provides inter alia for a suit for 
compensation for ioss of life of a passenger. 
Can itbe argued that the loss here is the 
loss to the Railway and not to the unfortu- 
nate passenger?" . 

Ofcouise loss in the sense used by the 
learned Judge is loss to the.passenger and 
not to the Railway Company, but the cause 
of action for the loss of the passenger's 
life arises from the negligence of the 
Railway Company. It is the Company 
which has lost the passenger’s life. If 
the passenger's death were due to natural 
causes in no way referable to the Rail- 
way journey he would have lost his life 
butit would not bea case of loss by the Rail- 
way Company. This is a very striking “in- 
stance of the confusion which has arisen 
from the failure to keep separate the two 
meanings of the word ‘loss,’ the word in 
the sense used in Ch. V|l meaning a 
loss by the Company and in the other sense 
the damage or injury sustained by the 
plaintiff by reason of such loss. ln the one 
sense the word denotes the state of fact of - 
being lost, 4. e., gonefrom the control of tbe 
personin charge, and in the other sense it 
means the deprivation or the pecuniary 


. suffering which results to the owner from 


such loss. Itseemstome that LeRossignol,J.'s : 
definition of the term"'loss' in his first judg- 
ment is perfectly sound and one which can 
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be adopted and applied tothe construction 
ofs.77. The learntd Judge at page 138* of 
the report expresses himself as follows:— 

"linterpref ‘loss’ in its natural sense to 
mean any dealing with the goods which dis- 
possesses the Railway of them so asto render 
impossible delivery to the consignee whe- 
ther that dealing is done with orwithout the 
, consent and knowledge of the Railway Ad- 

ministration.” : 
In the present case, however, the Railway 
Company has not lost the goods in that, or 
in any sense, There has been no dealing 
with the goods which dispossessed the 
Railway of them so as to render impos- 
sible delivery to the consignee.” The answer 
of the Railway Company to the present suit 
is brief: We do not deny that we received 
the goods; we do notallege or suggest that 
we ever parted with them; and they are, in 
fact, now available to the plaintifis if they 
choose to accept them. In my judgment 
such a defence does not avail the Railway 
Company. "Their conduct appears to me to 
be a clear case of conversion by detention. 
Mere detention of course is nof in itself a 
conversion, but where there has been, asin 
' the present case, a detention coupled with 
neglector refusalto deliver up the article 
detained after demand made, that refusal 
or neglect is evidence of conversion. This 
is a simple case of a bailee admitting that 
- he has the goods but refusing to deliver 
them within a reasonable time after demand 
made, and refusing to give any information 
as to what has happened to them. The 
cause of action in the present case arose 
when the Railway Company refused after 
reasonable time had elapsed to carry out its 
duty to deliver the goods which had been 
entrusted to their caie. In Leslie's Law of 
Transport by Railway the law is expressed 
as follows :— . 

A mere failure by a carrier to deliver 
goods by reason of the fact that he has lost 
them doesnot amount toconversion [Owan 
v. Lewyn (2) and Ross v. Johnson (3)] even 
though he deniés, that he has loste them or 
asserts that he has delivered them [Anony- 
mous (4) and Severin v. Keppell (5).] If, how- 
ever, he still has the goods a refusal to 
deliver them amounts to a conversion 
[Attersol v. Briant (6).] 

(2) (1672) 1 Vent. 223; 86 E. R. 150. 

(3) (1772) 5 Burr. 2825; 98 E. R. 483. 

(4) (1705) 2 Salk. 655; 91 I. R. 557. 


(5) (1802) 4 Esp. 156; 170 E. R. 674. 
(8) (1808) 1 Camp. 409; 170 E. R. 1002. . 


“Page of 2 Lah.--[Ed.] 
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In East Indian Ry. Co. v. Diana Mal 
Gulab Singh (7), Martineau ana Moti Sagar, 
JJ., held that gelay in delivery was not 
‘loss’ within the meaning of Ch. VII of 
the Railways Act and they declined to ac- 
cept Scott-Smith, J.'s definition of that term 
in Hill Sawyers and Co. v. Secretary of 
State (1). The present case, as I have shown, 
goes beyond delayin delivery’ of the con- 
signment. Itis arefusal to deliver on de- 
mand orto give any information concern- 
ing the goods. * 

As to to the defence that the defendants 
are protected by the terms of the Risk Note, 
I may point out that that Risk Note has not 
been printed in this record. It is not before 
us and we have no means of considering 
whether or not itis in the prescribed form 
and duly executed. I would, therefore, ac- 
ceptthe finding ofthe learned trial Judge 
that the Risk Note is not a valid document. 
As regards the finding of the learned trial 


Judge that the plaintiff has not paid the 


price, that finding is, in my opinion, entire- 
ly opposed to the evidence. Mr. S. N. Lala, 
Secretary of the Bhiwani Trading Company, 
in answer to interrogatories stated that 
Rs. 5,480, the price of the goods, was paid by 
the plaintifison the 22nd of March, 1922. This 
statement has not been contradicted. Mr. 
Frank Harwood, partner of Duncan Strat- 
ton and Company, on being asked, "Has 
this sum of the priceof the said goods, 
namely, Rs. 480 been paid to you by the 
plaintiffs", replied: “The matter is not 
still settled in fell” The plaintiffs, how- 
ever, even though the full price may not 
have been paid by them, are liable to Messrs, 
Duncan Stratton and Company, for what- 
ever balance may be due, and, in my judg- 
ment, they are entitled to the full price of 
the goods as damages, but they are not en- 
titled to the interest claimed on the value 
of the goods prior to the date of institution 
of the suit. 

For the reasons I have given I would ac- 
cept this appeal and enter judgment for 
the plaintiffs for Rs 5,480 with interest at 
the rate of 6 per cent. per annum on that 
sum from the date ef institution of the suit 
till realisation, and? I would award them 
proportionate costs throughout. . 

Campbell, J.—1 agree. It seems to 
me that the case of the relation of s. 77 of the* 
Indian Railways Actto a suit,for damages 


‘for,non-delivery stands thus, A plaintiff 


(7) “86 Ind. Cas, 404; 5 Lah, 523; A. I R. 1925 Lah. 
255. 
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who institutes such asnit without having 
preferred a claim in agcordance with 8 77 
takes a considerable risk.,. In nine cases 
out of ten the Railway comes into Court and 
pleads that the goods have disappeared out 
of the Railway's sight or control, that: they 
are lost, andhence that the suit is barred 
by the provisions ofs.77. Tehisseems to 
have been thé situation in all the cases cited 
before us in which it has been held that 
failure fo give notice of the claim under 
8. 77 bars a suit for compensation for non- 
delivery, and on the authority of these cases 
ihe plaintiff might very well fail in his 
action. ° 

The present, however, is the tenth case, 
where the Railway does not say either that 
the goods are lostor that they ever have 
been lost, even temporarily, where both 
parties are agreeed that the goods have 
never been lost either by the Railway or to 
' the consignee and where neither had al- 
leged any deterioration of the goods. In 
such circumstances I cannot see that the 
terms of s,77 have any bearing upon the 
question whether the suit can lie or not. 

R. L. Appeal allowed. 


MADRAS HIGH COURT. 
APREAL AGAINST OgpER No. 317 oF 1925 
December 17, 1926. 
Present :—Mr. Justice Ramesam and 
Mr. Justice Madhavan Nair. > ° 
PALACHERLA VENKANNA (Minoan) 
By GeanpraN Y. MANIKYAM AND, OTHERS 
— RESPONDENTS Nos. 7 & 6—DEFENDaNTS 
Nos, 8 AND 7—APPELLANTS 
Versus | 
YORMATI VENKANNA AND ANOTHER 
—PLAINTIFFS— RESPONDENTS. 

Hindu Law—Adoption—Widow—A ssent of sapindas 
—Incidental mention to sapindas of, husband's author- 
ity~ Assent, whether effective. 

A sapinda's assent, to be the foundation of an 
adoption by a Hindu widow fhust be obtained un- 
influenced by any statement “of the widow that there 
was also the husband's authority. 

"Where & widow in applying, for the assent of the 
sapindas toa proposed adoption by her merely made 
an incidenfal mention of tho husband's authority and 
did not put it forth before them and the sapindas 
gave their independent consent uninfluenced by any 
representation : 2 b 

Held, that there was an effective assent of the 
sapindas sufficient to validate the adoption. 


_authority from her husband,” 
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Subrahmanyan v. Venkamma (1, Sri Virada 
Pratapa Raghunada Deo v. Sri Brozo Krishoro Patta 
Deo (2) and Ganesa Ratnamaiyar v. Gopala Ratnamai- 
yar (3), distinguished. 

Appeal against an order of'the Court of 
the Subordinate Judge, Rajahmundry, in 
A. S. No. 170 of 1924, dated the 27th 
February. 1925, preferred against that 
of the Court of the Principal District 
ri Rajahmundry, in O. 8 No. 586 of 
1 D À . ih 

Mr. C. Rama Rao, for.the Appellants. 

Mr. G. Lakshmanna, for the Respond- 
ents. 

JUDGMENT.—We regret we are un- 
able to accept the finding of the learned 
Subordinate Judge that the assent of the 
sapindas relied on and proved in this case 
is ‘not enough’. At one part of his judg- 
ment he says “The consent seems to have 
been obtained by ‘the representation that 
the husband had given her authority to 
adopt." If this sentence is the only sen- 
tence in the judgment it may be possible 
to argue that^he meant to give a finding 
that the consent was obtained by such 
representation and no weight is to be 
attached tothe word “seems.” But later 
on he said ‘for aught one knows, they 
might simply have relied on the repre- 
sentation, etc.” This later sentence. shows 
that he had in his mind only the possibi- 
lity that the consent was obtained by such 
representation. Al) that he meant to find 
was that the defendants did not displace 
such possibility. lt seems to us that a 
fiading of this kind is not enough to re- 


. ject the sapinda's assent. 


It is true that a sapindo's. assent, to 
be the foundation of the adoption, must 
be obtained uninfluenced by any state- 
ment of the widow that there was also 
the husband's authority if the evidence 
shows that the widow made such a 
statement. In Subrahmanyan v. Ven- 
kamma (l) -it appears as to the assent 
of the remoter gnatis that the widow “her- 
self in her evidence states that she ob- 
tained the»r oral assent to the adoption by 
representing it to each of them that she 
had her husband's authority”. As to the 
3rd defendant's assent the learned Judges 
say that it ‘would undoubtedly be inefficaci- 
ous ifit could be regarded as having been 
influenced by the widow’s allegations of 
The cases 
in Sri Virada Pratapa Raghunada Deo v. 


(1) 2€ M, 627; 13 M, L. 5.9939. 
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Sri Brozo Krishoyo Patta Deo (2) and 
Ganesa Ratnamaiyarv.Gopala Ratnamaiyar 
(3) are very glear cases against the sapin- 
da's consent. In the former case, the 
"widow representing herself as having the 
written permission of her husband to 
adopt, asked the Rajah ' to give her a son in 
adoption" and not to assent to the adoption. 
B» in Ganesa Ratnamaiyar v. Gopala Rat- 
namatyar (3)the adoption was made “in pur- 
suance of a’ permission given by her hus- 
band" and the application to Sami Iyer 
was “to give his son to be adopted in con- 
formity with the authority which she had 
received from her husband”. These cases 
do not help us. 


Without laying any rule of burden of 
proof as to whether the party relying on 
the consent should show, that it was un- 
influenced by the widow’s statement about 
the husband's authority or the party attack- 
ing should show that it was so influenced, 
we think the record in this case shows 
not only that there is no evidence that 
the assent was given under the influence 
on the representation by the Widow but, 
on the other hand, also that the assent 
was uninfluenced by the representation if 
any. Four witnesses were examined to 
prove the assent, Only two (defendants 
Nos. 2and 5) say that the widow also men- 
tioned her husband's authority. The other 
two make noreference to it. Itis possible 
that defendant witnesses Nos. 2 and 5 were 
only romaneing. But accepting the view 
of the Subordinate Judge (as we are bound 
to in second appeal) that the witnesses 
were giving true evidence we think that the 
evidence amounts to this, viz., that Veerama 
made an incidental mention of the hus- 
bane's authority and not that she put it 
forth to the sapindasin applying for their 
consent. Defendant witness No. 2 says 
“Veeramma also told me that her husband 
had also given her permission. W. also 
gave the permission." Defendant witness 
No. 5 says “Veeramma said here husband 
etc," The earlier statement of defendant 
witness No, 2 “we were always willing 
for it" shows that his assent was given 
independently of the mention of the hus- 
band’s authority. This is how the District 

(2) 1 M. 69 (P, C.); 11 Mad. Jur. 188; 3 1. A. 154; 
25 W. R. 291; 3 Sar. P. O. J. 583; 3 Suth. P. C. J. 263; 
1 Ind. Dec. (N. s.) 45. 

(3) 2 M. 270 (P. O.); 7 I, Ae 173; 4 Sax. P. C, J. 148; 
ine P, C, 9. 740; 1 IndeJur. 360; 1 Ind. Dec. (N. B.) 
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Munsif who heard the witnesses' answers 
and translated them, into his own English 
idiom, understood it. We accept his 
understanding of the evidence. We are 
not weighing the credibility of any evi- 
dence or deciding whether a witness should 
be believed or not but are only construing 
the stateme&t of the witness. , The appeal 
will be allowed and the plaintif's suit 
dismissed with costs throughout. . 
Y. N. Y. Appeal allowed. 


N * -m 


ALLAHABAD HIGH COURT. 
Ssconp Givin APPEaL No. 1778 or 1925, 
March 7, 1927. 

` Present:—Mr. Justice Lindsay and 

: Mr. Justice Sulaiman. 

ABDUL GHAFUR AND OTHERS— 
DEFENDANTS—APPELLANTS 

: versus 
KAMAL UDDIN AND OT8ERS—PLAINTIEFS 

AND AZIZULLAH AND orarrs— 
DzrENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 17, (1)— 
Registration Act (XVI of 1908), s. 00-- Pre-emption, 
suit for—Price, payment of, proof of—Burden of 
proof—Market value, when to be determined — Itegis- 
tration endorsement, whether admissible. 

Sub-section (1) of s 17 of the Agra Pre-emption Act 
does not mean that the Court must come toa definite 
conelusion that the ostensible priee was not the actual 
price, but that some evidence must be given by the 
plaintiff in order to raise the presumption that the 
ostensible price was not the price actually paid. A 
presumption of this kind having been raised in favour 
of the plaintiff the burden of proof then shifts to the 
vendee and he has to satisfy the Court that the price 
shown in the deed was the price actually paid bv 
him. If he fails to satisfy the Court then all thg 
Court can do isto enter into the evidence regarding 
the market value of the property and passa deeree 
for pre-emption on payment of the market value so 
found. [p. 156, cols. 1 & 2.] 

Plaintiffs in pre-emption suits are very apt to 
imagine that they can acquire property at what they 
are pleased to call the market value. The true market 
price of ordinary property is not easy to be ascer- 
tained and ifit is shown that the money set out in 
the sale-deed has actually changed hands the plaintiff 
must pay that sum if he desires to get that property by 
pre-emption. |p. 159, col. 2] ^ | 

A registration endorsement is admissible in evi- 
dence under s. 60 of the Registfation Act for the 
purpose of proving th truth of the statement con- 
tained in it. [p. 157, col.4 ] 

Second appeal from a decree of the Dis- 
trict Judge, Allahabad, dated the 15th 


of July, 1925. Š 


Messrs. K. K., Verma and Sped Majid Ali, 
for he Appellants. : 

Dr K. N Katju, Messra. Zafar Mehdi and 
Haider Mehdi, for the Respondents, 
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JUDGMENT.—The question which is 
raised for decision ingthis second appeal: is 
whether the  plaintiffs.pre-emptors were 
liable to pay Rs. 8,750 for the property 
sought to be pre-empted or only Rs. 5,500 
as found by the Courts below, 

Ordinarily, the question as to the prico 
which was paid for propertids sought to 
be pre-empted is a question of fact, which 
cannot be considered in second appeal. In 
this case, however, it is alleged that the law 
as laid down ins. 17 of the Agra Pre-emp- 
tion Act, has been misapplied and that the 
judgment of the Courts below cannot be 

ed. 2 
o think it advisable, therefore, in the 
first instance to consider the provisions of 
s. 17 above mentioned. It is not to be deni- 
ed that the section is unfortunately word- 
ed and obscure. Sub-section (1) states that 
where in any suiton the basisof the sale, 
the Court finds that the plaintiff has a 
right of pre-emption but that the ostensible 
price was not the actual price, it shall pro- 
ceed to ascertain the actual price and shall 
pass a decree for pre-emption on payment of 

rice. 2 . 

SLE ecu (2) lays down that in such a 
case the burden of proving the actual price 
shall lie on the vendee, and, in.theabsence of 
satisfactory proof, the Court must proceed 
to ascertain the market value of the pro- 
perty and to passa deeree for pre-emption 
on payment of the value so found. | 

If sub-s. (1) of s. 17 is literally inter- 
preted, it is difficult tosee how the pro- 
visions of sub-s, (2) can be given effect to, 
for under sub-s. (1) the Court “ finds that 
the ostensible price was not the ectual price 
and then proceeds to call upon the vendee 
to prove what the actual price was. If the 
Court for example, in a .case where 
the ostensible price was not the price 
mentioned in the sale-deed, namelr, 
Rs. 10,000, finds that this ostensible 
price was not the actual price, how is it 
possible for the vendee then to try and 

rove the case that the price mentioned in 
the sale-deed, i.*e , Rs. 10,000, was the price 
actually paid? We thimk, therefore, that 
the word "finds" as used in sub-s. (1) 
does not mean that the Court must come 
to a delinite conclusion that the ostensible 
price was not the actual price, but that the 
meaning is that some evidence must bs 
given by the plaintiff in order to raise a 
presumption that the ostensible price was 


not the 
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price actually paid, A presump- 
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tion of this kind having been raised il 
favour of the plaintiff, the burden of proof 
then shifts to the vendee and he has to 
satisfy the Court that the priceshown in 
n: deed was the price actually paid by 

im, 

If hefailsto satisfy the Court then all 
the Court can dois to enter into the evi- 
dence regarding the market value of the 
property and pass a decree for pre-emption 
on paymentof the market value so found. 

In the present casethe property which 
was sold consisted of two shares situated 
in a village called Jalalpurwari. Accord- 
ing to what is stated in the plaint, these 
two shares amounted to 3 annas, 7 pies 
and+15 karants, and in the plaint it was 
stated that the revenue payablein respect ' 
of this property was Rs, 82 odd per annum. 


According to the sale-deed which is dated 
the Ist April, 1924, the price which the ven- 
dees paid for these properties was Rs. 8,750, 
According to what is stated in the deed 
and in the endorsement, Rs. 500 had been 
paid as earnest money and it was represent- 
ed that Rs. 8,250 were actually paid to the 
vendors in the presence of the Sub-Regis- 
trar. 

The plaintiffs came into Court and stated 
that this price of Rs. 8,750 was wholly 
fictitious and that,asa matter of fact, the 
money which was paid to the vendors was 
Rs. 4,000 and no more. In para. 3 of the 
plaint it was stated that the market: price 
of the property sought to be pre-empted 
does not exceed Ra. 4.010 and “ as a matter 
of fact the property has been sold for that 
sum", 

Before the trial began the plaintiffs’ 
Pleader was asked to elucidate the mean- 
ing of this plea and his statement was to 
the following effect :—“ Plaintifis Pleader 
states that only Rs. 4,000 were paid before 
the Sub-Registrar. The vendors counted 
the meney before the Sub-Registrar and 
informed him that they had received 
Rs. 8,250. There was a fraud onthe Sub- 
Registrar?' 


We may now mention that no attempt 
was made tosupport the case thus stated 
by the plaintiffs’ Pleader. The case for 
the defendants was that, as a matter of fact, 
the price was Rs. 8,750, namely, Rs. 500 
paid asearnest money before the execution 
of the deed and Rs. 8,250 paid to the ven- 
dors in the presence ‘ofthe Registering Of- 
eer, f 
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The issue raised in the trial Court relat- 
ing to the price was issue No. 5, what is 
the sale consideration? The Subordinate 
Judge thought that the provisions of s. 17, 
sub-s. (2) applied. He was of opinion that 
the burden of proving the actual price was 
shifted to the vendees. We donot think 
that the Subordinate Judge was wrong in 
laying the burden of proof uponthe ven- 
dees, for it is clear from all the evidence 
onthe record that the price alleged to be 
given in this particular instance was a 
very high price indeed. The Subordinate 
Judge refers to the evidence of the patwari, 
who stated that the net profits of this pro- 
perty cameto Rs. 56° a year only. On 
this matter we are inclined to believe that 
these profits which the Patwari appears to 
have abstracted from the village papers, 
are unreasonably low. It was the plaintiffs’ 
ease, (and the Patwari admits it) that the 


land.revenue of the property sold comes. 


to Rs. 52 odd, and it seems to us very 
absurd to think that a property which 
pays this revenue, should bring in a nrofit 
of Rs. 56 only. The patwari in giving 
evidence admitted that he had enot taken 
into consideration the income from certain 
dhak trees. It appears that there are 22 
bighas of these trees in this village and it 
is reasonable to suppose thatthey brought 
in some income, and the patwari admits 
that this income was not included in his 
statement of the profits, While, however, 
we are not prepared to accept this evidence 
as being an accurate representation of the 
profits, weare ofopinion fhateven on the. 
basis thatthe profits were equal to the. 
amount of revenue assessed upon it, the 
price was an exceptionally high one. i 

The Subordinate Judge then having 
shifted the burden of proof on to the 
vendees, proceeds to dispose of their evi- 
dence with the remark that it is of no 
value and no reliance can be placed upon: 
it. He does not examine the evidence ‘in 
any detail, nor criticise it, nor again does 
he make any reference to the fact that 
the statement of the purchasers is corroborat- 
ed by acertificate of the Sub-Registrar in 
the registration endorsement. That endorse- 
ment is admissible under s. 60 of the 
Registration Act for the purpose of prov- 
ing the truth ofthe statement contained 
in it. All that the Subordinate Judge 
says is this: —The defendants have examin- 
ed one Of themselves Abdul Ghafur, 
Khwaja Hasan and others, but the evidence 
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of none ofthem is of any value and no 
reliance can be placed upon it”. 

He then proceed# to discuss certain 
documents whith were produced by the 
parties, sale-deeds which were put forward 
for the purpose of showing what the rates 
of purchase are in this village. He does 
not seem tq have drawn any definite con- 
clusion from these documenis. All he 
remarks is that from the deeds produced it 
appeared to him that the market price 
could not be more than Rs. 100 per pie, i. e., 
about Rs. 4,375 in respect of the share 
in dispute. This, however, is not the 
value which the Subordinate Judge has 
placed upon the property. He relied 
upon the ‘evidence of a witness named 
lbad.Ullah, who was called on behalf of 
the plaintiffs. Ibad-Ullah attested the sale- 
deed'in suit and he made a variety of 
statements when examined as a witness. 
The Subordinate Judge has fastened upon 
one of these statements which apparently 
he was prepared to “accept, This state- 
ment was altogether inconsistent with other 
statements made by Ibad-Ullah,  lbad- 
Ullah at the conclusion of his evidence 
stated that the sale was settled for Rs 5,500. 
This is the statement which the Subordi- 
nate Judge has accepted and consequ- 
ently he came to the conclusion that the 
pre-emptors would have to pay Rs. 5,500. 
it is to be noticed, therefore, that al- 
though the Subordinate Judge was of opin- 
ion that the vendees had not produced 
satisfactory proof of the actual price and 
although it was his duty under those cir- 
cumstances to decide the case on the basis 
of the market value, he has not given hig 
decision on this latter basis, but has ac- 
cepted the evidence of Ibad-Ullah that 
Rs. 5,500 was the price arranged. The case 
came up in appeal before the District 
Judge. He refers in the first instance to | 
the case which was presented to the trial 
Court in thestatement made by the plaint- 
ifs Pleader and observes that no effort 
was made or ipdeed could have been made 
to support this case. The learned District 
Judge states that,the Sub-Registrar's en- 
dorsement is in fesour of the defendants’ 
case and that there was alsoother evidence 
in the defendants’ favour. He then goes 
on to point outthat the first Court had 
found Rs. 5,500 to be the highest price, 
a price which gavean interest of one peg 
cent. per annum on the capital invesied, 
The Judge also referred to certain evi. 


KAMMAL UDDIN. 


158 
ce given -by the defendants themselves 
eee: that property in the neighbour- 
hood sold at from 20 to 100 years’ pur- 
chase of the profits. Hegoes on to say 
that it was contrary to common sense. to 
suppose that property sells at these high 
rates, exceptunder very extraordinary cir- 
cumstances, and being of opinion that the 
defendants pad made no attempt to ex- 
plain what he calls ‘the amazing price’, he 
. upheld the order of the Subordinate Judge. 
We have already discussed the construc- 
tion to be placed on s. 17 of the Act, and 
we think, in the circumstances indicated, 
it is now proper for us to examine the 
evidence for ourselves. We may mention, 
in the first place, that it is very difficult 
‘to understand how the Subordinate Judge 
came to rely on the evidence of the wit- 
ness Ibad-Ullah.  Ibad-Ullah undoubtedly 
was an attesting witness to the sale-deed. 
This is Mies 
en : 
nud plaintiffs" was in Sirathu Tahsil 
when the sale-deed was written. Aziz 
and the others sold the property for 
Rs. 8,750. A rukka for Rs. 200 and Rs. 500 
in cash were given before the sale-deed 
was executed. Rupees 8,250 in cash were 
paid in the presence of the Sub-Registrar. 
He said again, “The rukka was for Re. 2,000. 
The earnest money was Rs 500. Rurees 8,250 
in cash were paid in the Registration 
Office, The money was not counted before 
-Registrar. 
dd Pip the vendors if the money had 
peen paid in full. “Aziz answered, the 
money has been paid .in full. It was 
efter this that [bad-Ullah made the state- 
ment that the sale was settled for Rs. 5,500. 
Tn cross-examination, after admitting that 
he had witnessed the sale-deed, Ibad-Uilah 
stated that he had not gone inside the 
Registration Office, but wasstanding out- 
side at the time when the deed was re- 
gistered. We do not understand on what 
principle the Subordinate Judge picked 
out one solitary statement of Ibad-Ullah's 
in order to support a caseswhich was not 
put forward even by the plaintifis them- 
selves. It is clear frota what has been 
paid above that Ibad-Üllah himself stated 
that Rs. 8,250 were paid in the presence 
of the Registering Officer. He made that 
statement. twice and, of course, it may 
be that both statements are absolutely 
false. We have noted that in cross,ex- 
amination he stated that he was not in- 
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Ibad-Ullah says in his evi- 
he was examined as a witness ` 


The Sub-Registrar en- 
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Side the Registration Office, but stood 
outside. As Ibad-Ullah was making these 
conflicting statements, We think the duty of 
the ‘Subordinate Judge was to reject his 
evidence altogether. We dc not know why 
his statement that thé sale was settled for 
Rs. 5,500 should be preferred to the other 
statement, namely, that the property was 
sold for Rs. 8,750. It was, we think, the 
duty of the Subordinate Judge to explain 
the reasons for his making a selection of 
this particular passage in Ibad-Ullan’s evi- 
dence. The District Judge in appral does 
not discuss the evidence of Ibad-Ullah. All 
he says is that no cross-vbjection has been 
taken to the finding that Rs. 5,500 was the 
actual price. He had nooccasion to inter- 
fere. 

Let us now examine the evidence in ‘de- 
tail, which was put forward by the defend- 
ants. There has been no reasoned dis- 
cussion of itin the judgment of either of the 
Courts below and it is for us to find whe- 
ther any sufficient grounds have been made 
out for rejecting it. One of the purchasers 
was examined at great length. He deposed 
that Rs. 500 had been paid as earnest money 
and that R3. 8,250 had been paid before the 
Sub-Registrar. He swore that no portion 
ofthis money had been returned to him. 
He gave in his examination-in-chief, vari- 
ous reasons why he was prepared to give a 
high price forthe property. He said that 
the land was good land. He referred to 
the fact that the share included some 20 or 
23 bighas of cheol trees, that there was 
canal irrigation in the village and he de- 


'elared his readiness to purchase other lands: 
ïn the village ateven a higher rate. 


His 
cross-examination was lengthy and speak- 


‘ingof what took place in the Registrar's 


Office, he described how the money was 
counted in the presence of the Sub-Regis- 
trar. He said that he had paid Rs. 1,000 .in 
notes and that the rest of the money was 
paid in cash. The money was placed in 
heaps on the floor. He says that the Sub- 
Registrar counted the heaps and then asked 
the venders to count for themselves. He 
says that the vendors did so and then in- 
formed the Sub-Registrar that the money 
had been received in full. He said that the 
rupees had been placed in piles of Rs, 100 
each. He further stated that the Sub- 
Registrar counted some of the money. He 
altered his statement then and said that the 
Sub-Registrar had counted all the money, 
He was pressed to sa why he was sọ anxi» 
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cus to purchase the land in dispute. To 
this question he gave no very satisfactory 
answer, He first °of all said that he 
had no need to buy the property, then he 
stated that hé had need to buy it. Then 
he said that he had bought it because it was 
near to his own property. : 
Another witness called Khwaja, supports 
this evidence. He said that the entire money 
was vaid. He also says that the Süb-Regis- 
trar leoked at the bundle of notes and after- 
wards told the vendors to count the money, 
which they did. The witness in cross-ex- 
amination made a different statement re- 
garding the manner in which the heaps 
vere arranged. He seys that the money 
was piled up in the piles of Rs. 20 
each. The Sub-Registrar, he saye, count- 
ed a few of the piles and made an 
estimate. He also deposes to the fact 
.that the vendors after counting the money 
told the Sub-Registrar that the price had 
beed received in full. 
We have already mentioned that the 
endorsement of the Sub Hegistrar is to 
the'effect that the money was counted in 


the Registration Office and that the vendors: 
stated that they had received the entiresum: 


paid there, namely, Re. 8,250. For what 
reason then are we to hold that this evidence 
isnot reliable. In the first place, there is 
no direct evidence to contradict it, and if 
we were to rely upon the evidence of Ibad- 


Ullah, the witness whose statement the first . 


Court accepted, we should have to hold 
that his statement corroborated the state- 
ments of the defendants’ witnesses, for Ibad- 
Ullah also stated that the sum of Rs. 8,250 


changed hands in the Registration Office. : 


For the reasons we have given, however, we 
thinkthat Ibad-Ullah's evidence ought to 
be ignored altogether. It is said that the 
plaintiffs are in great difficulty: in a case of 
this kind inasmuch as they cannot be 
expected to contradict evidence by the ven- 
dees for the purpose of showing what took 
‘place at the time of registration. That, 
however, is'& difficulty which cannot be 
avoided from the nature of the cage though 
we may remark incidentally that it did not 
present itself as a difficulty to the plaintiffs 
in this case, for, as we have pointed out, 
: the case which their Pleader stated that he 
was going to prove was that,as amatter of 
fact, only Rs. 4,000 was paid in the presence 
ofthe Sub-Registrar, That case has failed 
and there is no support for it whatever. 
The fact that itis difficult for a plaintiff 
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to rebut evidence given by the purchaser, 
must not betreated as sufficient reason for 
holding that, as a matter of fact, the price 
set out'in the sale-deed ‘is fictitious. It is 
quite clear to us that property in this 
village does sell ata high rate, and it is for 
this reason that we are disposed to think 
thatthe profits as stated by the Patwari, 
are not the &ctual profits. It may be re- 
membered that when he was giving his 
evidence, Abdul Ghafurstated that he wag 
willing to offer the plaintiffs even a higher 
rate for the land in their possession. That 
Sort of san offer perhaps may be treated 
merely as a pieceof bravado, but we were 
informed by the learned Advocate for the 
preemptorg at the time of the hearing of 
the case that the plaintiffs would in no 
circumstances sel] their ancestral property, 
that is to say, they would not accept any 
price howscever high. We gather from 
this, that ihe value of property in thia 
vilage must be extremely high and the 
plaintiffe, therefore, cannot complain if they 
have to pay a high price in the present 
suit. Onareview of the whole of the evi- 
dence we are of opinion that there is ro 
sufficient reason shown why the evidence 
put forward by the defendants in this case 
should not be accepted. Plaintiffs in pre- 
emption suits are very apt to imagine that 
they can acquire property at what they are 
pleased to call the market rate. It would 
be à mistake if pre emptors were encouraged 
in the motion that they can compel vendors 
to accept any price they may choose to 
offer for property which is being sold. The 
true market price of ordinary property is 
not easily to be ascertained and we thinke 
that if it is shown, as we think that it was 
shown in the present case, that the money 
set out in the sale-deed has actually chan ged 
hands, the plaintiffs must pay that sum if 


„they desire to get that property by pre- 


emption. We havealready stated that the 
plaintiffs cameinto Court with a case which 
they could not support and itis also shown 
how that they have succeeded on a case 
which was not put forward by them. They 
did not at any time plead that the actual 
price paid for the Property was Rs. 5,500, 
On the contrary they stated thatit was 
Rs. 4,000 only. The result of all this is that 
we are prepared to hold that the plaintiffs 
have faild to sustain the burden of proof 
which was laid upon them, ard we are of 
opinion that the Courts below were wrong" 
in giving a decree either on the basis of 
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‘the market value or, on the basis of 
some actual price which was deposed to by 
a witness whose evidgnce was unworthy of 
belief. We may observe here that a rival 
pre-emption suit was brought by the de- 
fendants No. 7—11. We understand, how- 
ever, that these people have dropped out 
and have failed to take advantage of the 
decree passed in their favour # the Court 
of first instance. 

We allow this appeal, set aside the decree 
of the Court below and order a decree to be 
prepared for pre.emption on payment by 
the plaintiffs of Rs.8.750. That money 
must be paid into Court within three 
months from the date of this Oourt's decree. 
Ifso paid the plaintiffs’ claim will be dec- 
reed with costs in all Courts including fees 
in this Court on the higher scale. In case of 
default, the plaintiffs’ suit will stand dis- 
missed in all Courts. with costs including 
fees in this Court on the higher scale. 

Z. K. 

Appeal allowed. 


OUDH CHIEF COURT. 
Srconp Civin APPEAL No. 332 or 1926. 
April 13, 1927, 

Present:—Mr. Justice Hasan. . 
TATEN MOHAMMAD KHAN-—DEFENDANT 
—APPELLANT 
versus 
RAM DAYAL SINGH AND OTHBRS— 
PLAINTIFFS AND OTHERS—-DEFENDANTS 

—RESPONDENTS. 

Mortgage—Term of 200 years—Clog—Right to men 
edeem before expiry of period stipulated. 

A stipulation ina deed of mortgage that it Shall 
not be redeemed before the expiry of 200 years has 
the effect of practically killing the right to redeem 
and cannot be upheld in equity so as to fetter the 
right to redeem. [p. 160, col. 2.] 

Appeal against a decree of the Subordi-. 
nate Judge, Bultanpur, dated the 4th June, 
1926, in Regular Civil Appeal No. 50 of 
1926, reversing that of the Munsif, Amethi, 
at Sultanpur, dated the 12th of February, 
1926.. 

Messrs. Niamat Ullah and Naim Ullah, 
fer the Appellant. 

Messrs. Bhagwati Math and Bisheshar 
Nath, forthe Respondents. 

JUDGMENT.—This is the defendant's 
appeal, from the decree of the Subordinate 
Judge of Sultanpur, dated the 4th of June, 
*1926, reversing the decree ofthe Munaif of 
Amethi, dated the 12th of February, 1926, 
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The  plaintiffs-respondents brought 
the suit out of which this appeal 
arises to enforcea claim for redemption 
in respect of a mortgage dated the Ist 
of March, 1886. The title "to redeem was 
disputed by the defendants and the further 
plea in defence was that under the terms of 
the mortgage .in suitthe rightto redeem 
did notand could not accrue before the 
expiry of 200 years from the date. a the 
mortgage, ` 

On the quesbion of title theCourt of first 
instance gave a finding against the plaintiffs. 
On the other plea in defence the finding was 
against the defendants. The result was that 
the suit was dismissed. 

. On appeal by the plaintiffs the lower 
Appellate Court held that the plaintiffs’ title 
to redeem was established and it further 
held that the claimto redeem was not 
barred by the stipulation in the mortgage 
as to the term of 200 years. The suit was 
accordingly decreed. ] 

The only point urged.at the hearing: 
of this appeal by the learned Advocate for 
the appellants is as to whether the period of 


- 200 years fixed in the mortgage was a bar 
‘against the 


claim for redemption. In 
agreement with the Courts below on this 
part ofthe case I have come to the conclusion 
that there is no such bar. 

The mortgage of the 1st of March, 1886, is 
a mortgage of the nature ofa conditional 
sale and is mentioned as a bai-bil-wufa in 
the deed of mortgage. The mortgagee 
advanced a sum of Rs. 400 and in considera- 
tion of the moneyso lent the mortgage in 
question was'effected and the mortgagee was 


: put in possession ofthe mortgaged property. 


The covenant in respect of the right to 
redeem is that itshall not be exercised 
within 200 years from the date of the 
mortgage and that it shall be exercised only 
inthe 20186 year in the month of Jaiton 
payment of the principal sum of Rs. 400, 
In the event of default the deed of mortgage 
was to execute itself into a deed of sale. 

: In the arguments of the learned Advocate 
who addtessed the Court on behalf of the 
appellants it was repeatedly insisted that a 
long term by itself could not be construed 
as afetter or & clog on the equity of 
redemption and that in this particular case 
there was nothing else except a long term. 
It is true that incertian cases decided in the 
late Court of the Judicial Commissioner o£ 
Oudh it was stated that long term by itself 
does not constitute aclog on the equity of 
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redemption. This statement is not, however, 
in my opinion, a statement of any proposition 
of law. It must be read in relation to the 
facts of the case in which it was used. There 
may be cases in which a long term by itself 
. may amount toaclog on the equity of 

redemption. On the other hand, there may 
be cases where such a term may not amount 
to a clog on the equity of redemption unless 
there are other circumstances tending to 
establish the clog. The present case, in my 
opinion, is a' case in which the fact that the 
right to redeem has been taken away from 
the mortgagor for so longa period as 200 
years does constitute a, clog on the equity 
of redemption. That the period of 200 
years is wholly unreasonable can admit of 
no doubt and it isagreed that the true 


nature of the transaction evidenced by the : 


deed of the Ist of March, 1886, is that of a 
mortgage and nothing but a mortgage. 
That being soit must remain a mortgage 
and as such must carry with it the 
essential element of the right to redeem. 
Inthe present case this right having been 
postponed, for a period of 200 years is 
practically killed. As observed by Lord 
Macnaghten in the caseof Bradley v. 
Carritt (1), “Equity will not permit any 
device or contrivance designed or calculated 
to prevent or impede redemption”. This 
principle is as old as the hills. The 
principle has also been stated in the follow: 
ing words:— 

“A mortgage isa conveyance of land...... as 
a security for the payment ofa debt....Thisis 
the idea of a mortgage; and the security is 
redeemable onthe payment...... of such debt 
„any provision to the contrary notwith- 
standing. That, in my opinion, is the law. 
Any provision inserted to prevent redemp- 
tion on payment...... of the debt...... for 
which the security was given is what is 
meant by aclog or fetter on the equity of 
redemption, and is, therefore, void". Per 
Lord Halsbury in Noakes & Co. v. Rice (2). 

It follows that the doctrine of equity takes 
effect in spite of the terms of theecontract. 
It is true that to the general rule of equity 
there are some limitations which are upheld 
py the Courts of Equity but the limitation 
inthe present case is ofa nature which 
it is not possible for any Court to uphold, 


(1) (1903) A. O. 253 at p. 261; 72 L. J. K. B. 471; 88 
1 W. R. 636. 


L. T. 633; 51 W. 
(2) (1902) A. C. 24 at H 28; ÎL L. J. Oh, 139; 86 L. T, 
, 147, 


92; 50 W, R. 305, 66 J, 
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I had occasion to consider the same 
question in an earlier decision of mine in 
the case of Balphaddra Prasad v. Dhanpat 
` Dayal (3) and it seems to me that the 
principle of that decision applies to the 
present case. 
The appeal, therefore, fails and is dismiss- 
ed with costs, 


G. H. Appeal dismissed. 
(3) 80 Ind. Cas. 213; 27 O. C. 4; 9 O. & A. L. R. 707; 
10 O. L. J. 417; A. I. R. 1024 Oudh 193, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civin APPEAL No. 59-B or 1925, 
February 21, 1927. 
Present;—Mr. Kinkhede, A. J. C. 
KISANCHANDRA—Derenpant No. L 
—APPELLANT 
versus 

RAMLAL—Puaixtirt—REsPonDENT. 

_Co-owners—Exelusive possession of one, when gives 
rise to title by prescription. 

In the absence of any partition or of a hostile 
assertion of title tothe knowledge of the other co- 
parceners:or co-owners, the exclusive possessicn of 
one co-owner overa portion ofa common property 
cannot set time running against others soas to give 
rise to a title by prescription in favour of the person 
in possession. [p. 163, col. 2.] 


Govindasami Chettiar v. Kothandapani Chettiar (1), 
followed. 


Appeal against a decree of the Addi- 
tional District Judge, Amraoti, dated 
the 17th June, 1925, in Civil Suit No. 14 of 
1924, 

Mr. V. V. Chitale, for the Appellant. 

Sir. B. K. Bose, Messrs. V. Bose, P.N. 
Rudra, M. R. Pathak, and B.S. Bapat, for 
the Respondent. 

JUDGMENT.—Ihis judgment will 
also dispose of First Appeal No. 60.B of 
1925. In order to understand the facts 
correctly itis necessary to give the following 
genealogical tree :— 


ePURANMAL 
pe a es SS E 
e | as 
Ramgopal Haggopal Chimniram 
i | 
Ghanshamdas Ramlal, Nathmal and 
plaintiff others? 
Kisanchand, E 
defendant Murlidhar, . 
No. 1. P. W. No. 6. e 


: 
Puranmel owned the family firm known aa 
“Mahanandram-Puranmal” and ‘‘Puranmal, 
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Prensukhdas" wasthenameofa branch ofthat 
main firm; whereasthe main firm had its busi- 
ness at Hyderabad Descan, this branch firm 
didits business at Amraoti tlfrough its wahi- 
watdar and munim by a neme Shriramdas. 
This branch firm acquired two houses in 
suitat Amraoti bearing Municipal Nos. 3084 
and 30:7 prior to 1872. The aforesaid 
munim in charge of the Amrfoti branch 
sold the two houses to a person doing 
business under thename and style of the 
firm of Ghanshamdas-Chiranjilal owner 
Ghanshamdas of Hyderabad then residing 
at Amraoti, as per saledeed, dated 7th 
February, 1876, of which Ex. 1-D-2 isa 
certified copy. According to the version 
. given by plaintiff the houses were orally 
re-purchesed from the vendee, and were in 
the possession of the family, but that since 
19th March, 1904, as the result of a family 
arrangement, they were allotted in his 
share. As defendant Kisanchand agreed 
to manage this house property at Amraoti 
for plaintiff, the latter assigned to the former 
by way of remuneration l-anna 9-pies share 
therein and thus retained 14-annas 3-pies 
for himselfin each of the two houses. The 
plaintiff's case is that since February, 1924 
defendant No. 1 began to setfup an exclusive 
title to the two houses in suit in collusion 
with defendant No. 2, The two houses 
being in theoccupation of different lessees, 
two separate Suits Nos. 14 and 15 of 1924 
were instituted in the Court ofthe Addi- 
tional District Judge, Amraoti for recovery 
of joint possession to the extent of 14-annas 
3-pies share in each. 

The defence of Eisanchand defendant 
No. 1 was that the above mentioned pur- 
chaser Ghanshamdas was none but his 
father and that he acquired the said houses 
with his own separate money, and con- 
sequently his father and afterhim he him- 
self were in sole and exclusive posses- 
sion as owners of the same for about 50 years. 
He denied tke sc-called family arrangement 
and the assignmentof l.anna 9-pies share by 


plaintiff to him by way of remuneration for 


his management. Inthe altefnative he also 
pleaded that he had acqyired prescriptive 
title by the law of, prescription, and 
that plaintiff's claim was barred by limita- 
tion. | 

While according to plaintiff, Samirmal 
defendant No. 2 was the defendant No. l's 
agent, the deféndant No. 1 urged that he 
ceased tobe hie agent from 12th June, 1921, 
but that he occupied the premises as his 
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tenant, and further that he had instituted 
a Suit No. 110of 1423 against the said Samir- 
malin the Court of Second Class Subordinate 
Judge No. 1, Amraoti, for his ejectment 
andfor recovery of rent of first floor of 
house No. 3087; that similarly one Miss A. 
Kansing was a tenant of the upper stories 
of the two houses Nos. 3084and 3087 and 
was sued by him for ejectment and reco- 
very of rent, and a decree was obtained 
against her; that Samirmalacted as a mukh- 
tyar of Miss A. Kansing in the litigation 
andthat he (Samirmal) did not want to 
vacate the houses and, therefore, collusively 
set upthe present plaintiff to prefer this 
claim. * 

According to the defendant No. 1 Ghan- 
shamdas-Chiranjilal was the name of the 


firm at Amraoti which wasexclusively owned 


and started in 1873 by his father Ghansham- 
das. He, however, admitted that there was 


“no person in the family known as Chiranji- 


Jal, and explained the use of the word. 
"Ohiranjilal" as an affix to indicate that the 
firm may live long. 

According to the plaintiff the purchaser ` 
Ghanshamdas, was not the father of de- 
fendant No. 1, but was the Naib of Akola ` 
Jahagir belonging to the temple of Sitaram - 
Maharaj, which was managed by the eldest 
member of the first of “Mahanandram 
Puranmal”, and that the Naib Ghanshamdas' 
son's name was Chiranjilal. 

As defendant No. 2is nota party to this 
appeal I need not give a summary of his 
defence. Thepartiesto this suit are ad- 
mittedly Agarwals. Several issues were 
framed in the case, After holding the: 
necessary trial of the issues, the Court of 
first instance came to the conclusion that the . 
houses were sold to Ghanshamdas Brahmin 
and not to Ghanshamdas the father of 
defendant No. 1; that they were re. purchased 
from the vendee and thus became the family 
property again. It alsofound that theso-call- 
ed family arrangementallotting the houses , 
to the plaintiff and the assignment by 
him of l-anna 9 pies share tothe defendant 
by way of his remuneration for the manage- 
ment was not proved; further that the pos- 
session of defendant No. 1 was not in any 
way adverse to the plaintiff, and that con- 
sequently the latter was entitled to a decree 
for joint possessicn of the two houses in suit 
to theextent of his one third share therein, 
Aecordingly à decree for joint possession to 
the extent of one-thiyd share of the houses : 
which formed the subject-matter of each , 
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suit, was passed in plaintiff's favour and the 
rest of the claim was dismissed. The dis- 
missalhas become final as the plaintiff has 
not preferred any appeal against it. De- 
fendant No, l alone has appealed against 
the decree passed against him. 

The suits out of which this appeal and 
First Appeal No. 60 B of 1925 arise, were 
instituted on 10th April, 1924. The houses 
in dispute were admittedly sold as far 
back as 1876. Whereas according to plaint- 
iff, the purchaser was one Ghanshamdas 
Brahmin, the defendant's version was that 
it was his own father Ghanshamdas who 
purchased them. Which of these two 
versions is correct must necessarily, be 
determined with referenceto the evidence 

. Which related to the cireumstances surround- 
ing the transaction of sale. 

* * * * * * 

I, therefore, hold that the defendant-appel- 
lant has failed toestablish that the houses 
in suit were purchased by his father 
Ghanshamdas as alleged by him. It, there- 
fore, follows that the property in suit was 
not the self-aequisition of defendant No. 1's 
father but had apparently become the 
property of Ghanshamdas-Chiranjilal 
Brahmin, who was in the service of the 

- family. : 

The next question is whether the ap- 

parent vendee Ghanshamdas-Chiranjilal 


was areal vendee, or the sale in his favour | 


was only bogus and intended to shield the 
property from the creditors. The lower 
Court has.come to the conclusion that the 
sale to Ghanshamdas-Chiranjilal was a 
bogus sale; and that that bogus sale was 
transferred by adjustment of accounts 
between the parties tothe sale. This conclu- 
sion is sufficiently ‘borne out by the evi- 
dence onrecord and the probabilities of 
the case. The fact that Ghanshamdas- 
Chiranjilal never got possession of the 
houses and that the firm of Puranmal- 
Premsukhdas remained in the actual enjoy- 
ment ofthe indbme thereof is thaclearest 
indication of the fact that the transac- 
tion was only a shield. There is ample 
- material on record to show that the houses 
continued to be owned all along by Puran- 
mal-Premsukhdas, and later on, stood in 
the name of 'Kisanchand-Murlidhar' in the 
Municipal registers. This clearly shows 
that the property continued to beowned and 
possessed as joint property as before. There 
isno allegation ofthe parties, that there was 
poy partition by metes and bounds prior, 
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or, even subsequent,, to 1876. The sons 
Ramgopal, Hargopal and Chimniram who 
represented three branches, and, after them 
their respective descendants, thus held a 
third share each in the same. Tney were, 


. therefore, either co-parcenera of co-owners 


or terants-i common and enjoyed the pro- 
perty as such. Plaintiff had thus a title to 
the houses in suit to the extent of one- 
third share. 

-The further question is whether the 
plaintiff's title was a subsisting title at the 
date of the suit, or it had becomé extingu- 
ished by reason of the fact that Kisan- 
chand admittedly held and managed the 


‘houses all along through his agent Samir- 


mal from 19th May, 1906, The evidence on 
record clearly shows that plaintiff had no 
hand in this management. There is noth- 
ing to indicate that Kisanchand's exclu- 
sive management originated in a denial of 
the rights of the other co-ownersincluding 
the plaintiff. In the absence, ofany parti- 
tion, or, of a hostile assertion of title to 
the knowledge of the other co-parceners 
or co-owners, the exclusive possession of 
one co-owner over a portion of a common 
property eannot set time running against 
others so as to give rise to a title by pre- 
scription in favour of the person in posses- 
sion: Govindasami Chettiar v. Kothandapani 
Chettiar (1). There is absolutely nothing 
on record to show that Kisanchand's posses- ' 
sion was adverse to plaintiff. Kisanchand’s 
management must; therefore, be treated as 
management by a member of the family 
for and in the interest of the joint family.. 
The’continuous record of the houses in ques- 
tion in the joint name of defendant and 
the plaintiff's son Murlidhar (as Kisanchand- 
Murlidhar) clearly shows that Kisanchand 
did not treat the property as property 
belonging to himself to the exclusion of 
the plaintiff. There is thus no adverse 
possession and no bar of limitation. 

The decree of the Court below which 
awards joint possession to the extent of 
one-third share cannot under these circum- 
stances be treated ds unjustified. I, there- 


fore, affirm that decite and dismiss both 
the appeals with costs, ae 
G. R. D. Appeals dismissed. 
AN, A. 


(D 99 Ind. Cas. 158; 52 M L.J, 903; 24 Li Wi, 766; 
A. T. R. 1927 Mad, 111, ! 
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CUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 45 or 1927. 
April 6, 192% 

.. Present :—Mr. Justice Misra. 
Sheikh MOHAMMAD RAZA—DEFENDANT 
No. 1—APPELLANT 
versus 
Sheikh RAFIQ HUSAIN alias GHHOTTAN 

' AND ANOTHER— PLAINTIFFS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), ss. 141, 161, 
185— Decree for arrears of rent obtained by superior 
proprietor against wunder-proprietor— Superior pro- 
prietor, whether can sell land. free of encumbrances. 

A superior proprietor who has obtained a decree 
for arrears of rent against an under-proprietor is not 
competerft to sell the land on which arrears are due 
ignoring the previous encumbrances and decrees on 
the said land. He cannot have the samf advantages 
which are conferred by the Legislature on the 
Collector under s. 161 of the U. P. Land Revenue Act. 
[p. 165, cols. 1 & 2.] 

Seth Chitor Mal v. Shib Lal (1), Kinu Ram Das v. 
Muzaffer Hosain Shaha (2), Gopi Nath Bagdi v. 
Ishur Chandra Bagdi (3), Shivrao Narayan v. Pundlik 
Bhaire (4) and Abdul Rahman Khan v, Bhawani Din 
(5), followed. 


Rajah of Vizianagram v. Rajah Setrucherla Somase- 
khararaz (6), dissented from. 
Tho principles laid down in ss. 141, 161 and 185 of 
-the U. P. Land Revenue Act do not apply to the case 
of private sales or to sales in execution of decrees 
obtained by private individuals from the Revenue 
Court in respect of the Government revenue. The 
privileges attached to a sale held by a Collector who 
proceeds to realise the arrears of revenue by selling 
the land in respect of which the arrear is due can- 
not be claimed bya private person who pays the 
Government revenue in respect of land owned by 
another or obtains a decree forthe same and sells 
land in execution of that decree. [p. 165, col. 1.] 


Appeal against a decree of the Addi- 
tional Sub-Judge, Sultanpur, dated 15th 
November, 1926, confirming that of the 
fecond Munsif, Sultanpur, dated the 6th 
February, 1920. 


Mr. Haider Husain, for Appellant. 
Mr, Ali Zaheer, for the Respondents, 


Jd UDGMENT.—This appeal arises out 
of asuit brought by the plaintiffs-respond- 
ents fora declaration that defendant No.1 
had no right to sell in execution of his 
decree against defendant No, 2the sarpat 
produce of certain land Which had been 
purchased by dêfendant No. 3. The plaint- 
iffs alleged that the,fand on which the 
sarpat giew formed part of a 7-annas 6. pies 
share of village Daryapur in which they 
were cosharers to the extent of 6-annas 
8-pies and that, therefore, defendant No.1 
had no right*to sell the entire sarpat grow- 
“ing on that land in execution of his decree 
against defendant No. 2to which they were 
no party. The plaintiffs, therefore, alleged 
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that defendant No.3 did not by his auc- 
tion-purchase acquire amy right to the said 
sarpat so faras their share was concerned 
and hence they claimed a fnoney-decree 
in respect of the value of their share in 
the sarpat from defendant No 1, who had 


appropiiated the entire sale price paid 


by defendant No, 3 at the lime of auction. 

Among other defences one of the pleas 
raised, with which alone we are concerned 
in this appeal, is that the decree in execu- 
tion of which defendant No. 1 put the 
sarpat to sale was a decree for arrears of 
revenue and consequently he was entitled 
tosell the entire produce of the land irres- 
pective of the consideration that the plaint- 
iffs had previously obtained a decree for 
their share in the said plot. The conten- 
tion wasthat the revenue paid by defend- 
ant No. l being in respect of the entire 
7-annas 6-pies share was a charge upon the 
whole plot and the plaintiffs could not 
enforce their decree by ignoring the said 
charge. Both the Courts below have over- 
ruled this plea and granted the plaintiffs 
a decree in respect of the value of their 
share in the sarpat growing on the land in 
dispute. 

In the second appeal the only point which 
was argued before me was whether by 
payment of the Government revenue de- 
fendant No. 1 could create a charge in 
respect of the entire 7-annas 6-pies share, 
which could be enforced against the plaint- 
ifs although they were no party to the 
decree obtained by him. The learned Coun- 
sel for the appellant relied upon the pro- 
visions of ss. 141, 161 and 185 of the 
U. P. Land Revenue Act (Ill of 1901). It 
was argued that inasmuch as under s. 141 
it was laid down that the revenue as- 
sessed on a makal was to be the first 
charge on the entire mahal, and also on the 
rents, profits or produce thereof, the rents, 
profits or produce thereof could not be 
applied-in satisfaction of a decree or order 
of any Civil Court unti] all arrears of 
revenue *due in respect of the mahal had 
been paid, It was urged that defendant 
No. 1 was, therefore, entitled to sell in exe- 
cution of his decree, which was in respect 
of the Government revenue, the whole 
produce of that mahal and was justified in 
ignoring the decree of the Civil Court 
obtained bythe plaintiffs in their favour 
in respect of a portion of the said skare. 
In reply it was poilted out that the decree 
obtaized by defendant No. 1 was merely 
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on account of arrearsof rent in respect of 
. an under-proprietary tenure which could 
not be considered as equivalent to arrears 
of Government revenue and that even if 
they could, the contention raised by de- 
fendant No 1 was not sound. 

In my opinion the contention raised by 
defendant No. 1 in this appeal cannot 
be maintained. -There can be no doubt 
that the Legislature has in enacting s. 
l4lof the United Provinces Land Revenue 
Aet, 1901, làid down that the Government 
revenue assessed on every mahal is the first 
charge on that mahal, and on the rents, 
profits or produce thereof. This principle 
is necessary in order to give security to 
the Government for realization of its re- 
venues. It eannot also be doubted that 
under s. 161 of the said Act lands 
appertaining to a mahal if sold in lieu 
of arrears of the Government revenue, shall 
be deemed to have been sold free from all 
incumbrances, It must, however, be point- 
ed out that the principles laid down in 
these sections of the Act cannot be con- 
sidered as applicable to the case of private 
gales or to sales in execution of decrees 
obtained by private individuals from the 
Revenue Court in respect of the Govern- 
ment revenue. The privileges attached to 
a sale held by a Collector who proceeds 
to realise the arrears of revenue by selling 
the land in respect of which that arrear is 
due, cannot be claimed by a private person 
who pays the Government revenue in res- 
pect of the land owned by another, or 
obtains a decree for the same and sells 
land in execution of that decree. 


The principle laid down in s. 185 of © 


the Act does not lay down any new princi- 
ple but only provides that in case the 
rent of any under-proprietary tenure falls 
due the supérior proprietor may apply in 
writing to the Collector. to realise the same; 
and the Collector may, if he is satisfied 
that the amount claimed is due, shall pro- 
ceed to recover such arrear of rent from 
the defaulter as if it were an arreat of Gov- 
ernment revenue. If the Collector, there- 
fore, proceeds to realise the rent due in 
respect of an under-proprietary holding 
and proceeds to sell the land the provi- 
sions of 8. 161 would, no doubt, be 
applicable in- the case of such a sale. 
The point, however, remains whether a 
superior proprietor, who has obtained a 
decree for arrears of xént is competent to 


gell the land ignoring the previous incum- 
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branees and decrees on the said land, I 
am of ovinion, as imdieated above, thatin 
such a ease th#superior proprietor cannot 
take the same advantages which have been 
conferred by the Legislature on the Collec- 
tor, when he proceeds to sell the land to 
realise the arrears of Government revenue 
whether suo*motu oron an application by 
the superior proprietor. 

I am glad to find that this view of mine 
is supported bya numberof decisions of 
the Allahabad, Calcutta and Bombay High 
Courts, “In Seth Chitor Mal v. Skib Lal (|), 
the learned Judges of the Allahabad High 
Court laid down that the Legislature had 
not givens or recognized in the North 
Western Provinces any right of charge or 
lien in favour of a person paving the Gov- 
ernment revenue on behalf of another, 
nor did it provide any means by which such 
a charge cculd be enforced. This was a 
case in which a co-sharer lambardar had 
obtained a decreein a Court of Revenue 
under s. 93, cl. (g) of the N. W. P. 
Rent Act (Xil of 1881) for recovery of the 
arrears of revenue paid by him and in 
execution of that decree had sold the 
lands in respect of which the arrears had 
been due and the question was whether he 
could ignore a previous mortgage-decres 
and the sale thereunder. Section 146 of 
the N. W. P. Rent Act (XIX of 1873) which 
laid down the same principle as is covered 
by s. 141 of the U. P. Land Revenue 
Act was relied.upon in support of the 
principle stated above. Edge, C.J.,inan 
elaborate and exhaustive judgment. dealt, 
with the contention whether a private 
person who paid the Government revenue 
in respect of the land belonging to another 
person could obtain a lien or charge over 
that land in respect of the amount so paid 
and held that thecontention could not be 
considered to be sound. "This opinion was 
concurred in bv Tyrrell, Knox and Blair, 
JJ., though Mahmood, J., dissented. 

In Kinu Ram Das v. Mozaffer Hosain 
Shah (2) a Full Bench of the Calentta High 
Court had also taken the same view, that 
a co- -sharer, who had paid the whole of 
revenue in respect of a mahal and had 
thus saved the entire estate, could mot by 
reason of such payment acquire a charge 
on the share of his defaulting co-Sharer. 


- . 

(1) 14 A. 273; A. W. N. (1892) 117; 7 Ind. Dec. (x. a.) 
44 (FB), 

(2) 14 O. 809; 7 Ind. Dec. (x. a.) 536. 
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Allahabad case cited above. In Gopi Nath 
‘Bagdi v. Ishur Chandra Bagdi (3) Pigot and 
Stevens, JJ., held that wlfere the plaintiffs 
and defendants were co-tenants in a certain 
jote which was sold by auetion in execu- 
tion ofa decree for rent and the plaintiffs 
paid the decretal amount and got the sale 
set aside, they could not by such payment 
acquire & charge on the shares of their 
defaulting co-tenante. In Shivrao Narayan 
v. Pundlik Bhaire (4), Jenkins, ©. J., and 
Orowe, J., took the same view. Two princi- 
ples are, therefore, clear: firstly, that to ac- 
quire a charge on the lands in respect of 
which the Government revenue has been 
paid there must be an express statutory 
provision of law justifying such a charge; 
secondly, that wherea particular land is 
described by the Statute tobeliabletobesold 
by the Collector free from all incumbrances 
that provision cannot be availed of in the 
case of a private saleor in the case of a sale 
held in execution of a decree obtained by a 
private person in respect of the arrears of 
Government revenue. In Second Civil 
Appeal No. 349 of 1910 (Chandra Bhal v. 
Suraj Prasad), Chamier, J. CO, (now 
Sir Edward Chamier) took the same 
view. This was a casein which the learn- 
ed Judge dealt with s 141 of the U.P. Land 
Revenue Act (IIL of 1901). In the course 
of his judgment he remarked as follows :— 
“ But it is contended that the law has been 
altered by the United Provinces Land 
Revenue Act of 1901,8.141. The decisions 


. of the Full Benches of the Calcutta and 


Allahabad High Courts were before the Le- 
-gislature when the United Provinces Land 
Revenue Act of 1901 was passed. Ifthe 
Legislature had intended to give a person 
in the position ofthe 7th defendant to this 
casea charge on property in circumstances 
such asthose with which, we have to deal 
here it certainly would have used language 
very different from that which is uged in 
s.l4lof the Act. That section provides 
only that in ihe case of a mahal the revenue 
asseseed therecn shall be “the first charge 
on the "entire mahal and on the rents, pro- 
fits or produce thergof; and the rents, 
profits or produce of a mahal, shall not be 
applied in satisfaction ofany decree or 
order of a Civil Court until all the arrears 
of revenue due in respect of the mahal have 
been paid. “This section does not appear to 
(3) 22 O. 800; 11 Ind. Dec. (x. s.) 530, ^ 
(4) 26 B. 437; 4 Bom, L. R, 90, 
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me to give a Lambardar or other person who 
pays revenue for another a charge on the 
share of that other, The meaning of the 
section, I take it, is that revenue is a first 
chargeon the mahal for the benefit of the 
Government.” 

The same principle has been recognised 
by the Board. of Revenue in Abdul 
Rahman Khan v. Bhawani Din (5). In this 
case a judgment-creditor wanted to proceed 
in execution of his decree against the land . 
which belonged to his judgmant-debtor but 
which had previously been sold in execu- 
tion of a Civil Court decree. The decree 
obtained by the judgment-creditor was a 
decree in respect of arrears of rent. The 
learned members observed that it was not 
within the power of the judgment-creditor 
to proceed against the purchaser of the pro- 


.perty though the Government could do so. 


They remarked that the pcsition of the 
Government was different from that of a 
private judgment-creditor and the remedy 
open to the Government could not be avail- 
ed of by him. In Rajah of Vizianagram v. 
Rajah 'Setrucherla Somasekhararaz (6) a 
different view has been taken but with all 
the respect due to the learned Judges of 
the Madras High Court I am unable to 
agree with the view. 

In my opinion, therefore, the defendant- 
appellant had no right to enforce his eale in 
execution of his decree in preference to 
the decree obtained by the plaintiffs-re- 
spondents on the ground that the decree ob- 
tained by him was in respect of arrears of 
rent due on account of an under proprietary 
holding which in law should be placed on 
the same footing as thearrears of Govern- 
ment revenue. The decree granted by 
the Courts below to the plaintiffs-respond- 
ents is, therefore, correct and must be 
maintained. J, therefore, dismiss the appeal 
with costs. 

G. H. Appeal dismissed, ^ 


(5) Sel. Dec. No. 738 of 1883. 
(6) 26 M. 686; 13 M. L. J. 83 F. B.). 
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ALLAHABAD HIGH COURT. 
Frest Crvin Arben No. 211 or 1921. 
March 28, 1927. 
Present:*-Mr, Justice Lindsay and 

^ Mr. Justice Sulaiman. : 
Musammat J AVITRI—DEFESOANT— 
APPELLANT 


versus 
GENDAN SINGH AND oTHERS—PLAINTIPFS 


| — RESPONDENTS. 

Hindu Lay—Succession—Suit by reversioner— 
Relationship —Burden of proof—Quantum of evidence 
-Gift to female—Construction—Nature ‘of estate 
conveyed—Stridhan—Succession by female heir— 
Death of heir without female issue — Reversion to 
original owner — Order of» succession — Daughter's 
son's sons precede daughter's daughter's sons. 

It is incumbent on a plaintiff seeking to succged to 
property as a reversioner, to establish affirmatively 
the particular relationship which he puts forward, 
He is also bound to satisfy the Court that to the best 
ofhis knowledge there are no nearer heirs. He can- 
not beexpected todo anything more. It is for those 
who claim that their kinship is nearer than that of 
iy plaintiff to prove that relationship. [p. 169, col. 


Rama Row v. Kuttiya Gounden (1), followed. 

A deed of gift executed by a Hindu to his wives 
began by reciting that the donor was owner of 
certain properties and that he has mede a gift of 
them with all their inherent and adventitious rights 
to his wives. The deed further provided that the 
donees while in possession and occupation of the 
gifted property shall be ‘regponsible for loss or gain’ 
and that neither the donor nor his heirs shall have 
any Claim whatsoever with regard to the subject- 
matter of the ‘gift, but concluded with a declaration 
that the doneses shall have no right to alienate the 
properties : t 

Held, that, in view of the: concluding declaration, 
ihe donees took under the deed of gift nothing more 
than the limited estate peculiar to Hindu females. [p, 
169, col. 2.] m 

A daughter's daughter inherting to the stridhan 
of her grandmother takes only a limited estate and 
on her death without female issue, if her grand- 
mother has left daughter's son's sons the property 
rea to them in preference to her own sons. [p. 170, 
col. 2. 

Sheo Shankar Lal v. Devi Sahai (3) and Sheo Partab 
Bahadur Singh v. Allahabad Bank (4), followed. 

Daughter's son's sons succeed to the stridhan of a 
aoe in preference to daughter's daughter's sons. 
ibi 

First appeal from a decrees of the Addi- 
tional Subordinate Judge, Aligarh, dated 

the 29th March. 1924. 

' Mr, B. E. O'Conor, Dr. S. N. Sen, Messrs. 
Mushtaq Ahmad and Ram Nama Prasad, for 
the Appellant. 


Dr. Bir Tej Bahadur Sapru, Kr., Messrs. S. 
K. Dar and Panna Lal, for the Respondents. 


JUDGMENT.—The dispute in this 
case is with regard to, certain zemindari 
property in a village. called Nagla Anni. 
Admittedly this: property once belonged 
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toa man named Suchcha Ram who died in 
1870. Ia the plaint*there is exhibited a 
pedigree about which, except in one 
particular, there was no dispute in the 
Court below and from this it appears that 
Sucheha Ram had two wives, Muszmmat 
Nand Kunyar theelder wifeand Musam- 
mat Gias Kunwar the younger 

The plaintiffs in the present suit are the 
daughter’s grandsons and great-grandsons 
of Suchcha Ram through his wife l/usam- 
mat Nand Kunwar. i 

The sole defendant in the suit was 
Musammat Javitri, who claimedeto be 
Sachcha Ram’s grand-daughter, the daughter 
of his datghter Musammat Parbati. In 
other words Javitri was the grand-daughter 
of Suchcha Ram's younger wife Musammat 
Gias Kunwar. i 

In the Court below the plaintiffs denied 
the parentage of Musammat Javitri say- 
ing that she was not the daughter of 
Musammat Parbati. The Court below, 
however, has found in favour of Musammat 
Javitri on this point and that finding is no 
longer in dispute. 

The ease for the plaintiffs was that on 
the death of Musammat Parbati in 1922 
the succession opened and the property 
devolved upon them as the nearest bandhus 
of Suchcha Ram. It was alleged in para. 9 
of the plaint that there were no other 
heirs of Suchcha Ram than the plaintiffs. 

It was admitted in the plaint that on the 
5th of February, 1869, about a year before 
his death, Suchcha Ram had executed a 
deed of gift by which he purported to 
give 5 biswasof Nagla Anni to his wife 
Musammat Nand Kunwar and the remain- 
ing 15 biswas to his second wife Musammat 
Gias Kunwar. The plaintiffs, however, 
maintain that this deed was not given effect 
to and that the two widows succeeded as 
joint heirs of their husband after his 
death in the year 1870. After Suchcha 
Ram's death, by a deed executed on the 
24th May, 1870, the two widows divided 
the property. one third beipg assigued to 
Musammat Nand Kunwar and two-thirds 
to Musammai Gias Kanwar. After this itis 
said that Musammat Nand Kunwar made 
agift of her one-thirdshare to herdaughter’s 
son Narain Singh. The two-third share which 
wasin the possession of Mugammdédt Gias 
Kunwar descended to her daughter. 
Mufammat Parbati and it was stated that 
in the year 1878, by partition arranged 


between Narain Singh on the one side and 
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Parbati on the other, two mahals were con- 
stituted one of Narain Singh and one of 
Musammat Parbati, if accgrdance with the 
shares above specified. It was, however, 
claimed that neither Musammat Gias 
Kunwar nor Musammat Parbati had more 
than the limited estate of Hindu females 
in the shares just mentioned and the 
. plaintiffs, tlterefore, claimed that they were 
entitled to succeed on the death of Musam- 
mat Parbati. Musammat Javitri, it was 
pleaded, had no right to take the property 
after Parbati's death. HE 
The defence in substance was that the 
gift made by Suchcha Ram inthe year 
186) conferred an absolute estate on both 
the widows and consequently it Was pleaded 
that the share which wasgiven toMusammat 
CHas Kunwar was her stridhan property 
which had rightly descended in the first 
instance to Musammat Parbati and after 
the Jatter's death to Musammat Javitri. The 
defendant pleaded that the plaintiffs were 
not the heirs of Suchcha Ram though she 
did notset up any plea of jus tertii. A 
further plea taken in defence was one of 
adverse possession, it being alleged that 
Parbati held adversely since the death of 
Musammat Gias in the year 1875 and so it 
was pleaded that the plaintiffs’ suit was 
barred by limitation. Again in para. 2l 
of the written statement a reference was 
made to the partition which took place in 
1878 between Narain Singh and Musammat 
Parbati and it was pleaded that in view of 
this partition the plaintiffs had no right 
to recover the property in suit. 
The Subordinate Judge decreed the suit. 
‘He found that the deed of gift executed 
by Suchcha Ram on the 5th of February, 
1869, could at most confer only a life- 
interest on Jfusammat Gias. He also found 
that no effect was given to this deed be- 
cause no mutation took place after it had 
been executed. The Subordinate Judge was 
further of opinion that Gias’ interest, 
after the arrangement entered into in 1879 
with herco-widow, Musammat Nand Kunwar, 
was still only ¿a life-interest in the pro- 
perty. He held that Parbati's possession 
was notadverse tothe plaintiffs for she 
succeeded as heir to her father on the death 
of the bast surviving widow, Muammat Nand 
Kunwar, who died in the year 1878. The 
Judge* found that the plaintiffs could only 
bring their suit after ParbaW's death. 
The Judge was of opinion that the plaint- 
ifis were the nearest heirs of Suchcha 
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Ram and that it was not proved that there 
were any nearer heirs ip existence. 

Against this decree Musammat Javitri 
appealed. Sbe died during the pendency 
of the appeal. It appears that Javitri left: 
several sons but no daughter, and the sons 
have been allowed to continue theappeal 
after the deathof their mother. We have 
to note here that objection was taken to 
this substitution of parties on the ground 
that even if the property had,as alleged 
by the defendant, been the stridhan 
property of Musammat Gias, Musammat 
Javitri’s sons could not inherit it and 
the property would revert to the heirs 
of the last full owner. This objection 
was. withdrawn and obviously could 
not be maintained, for the question of the 
son's right to take the property which 
was in Javitri’s possession could only be 
decided after they were made parties to 
the appeal, 


The first ground taken in the petition 
of appealis thatthe plaintiffs have failed 
to prove themselves the nearest heirs of 
Sucheha Ram. Grounds Nos. 2 and 3 relate 


- to the deed of gift executed by Suchcha Ram 


on the 5th of February, 1869. It is pleaded 
that by this transfer Musdmmat  Gias took 
an absolute estate in the property. In 
grounds Nos. 5 and 6 it was pleaded 
that the property being the siridhan of 
Musammat Gias had rightly descended 
to Musammat Javitri. The 4th ground of 
appeal relating to a question of fact has 
not been pressed before us and may be 
ignored. 


To deal with the first ground raised in 
the memorandum of appeal. 

The plaintiffs are admittedly bandhus of 
Suchcha Ram and they are entitled to 
succeed to any property which was Suchcha 
Ram's estate in the absence of agnate 
relations, that is to say, sapindas and 
samanodakas to the l4th degree from 
Suchcha Ram. It is claimed here in appeal 
that the plaintiffs failed t$ discharge the 
burden of proof which lay upon them, 
They alleged in their plaint the absence 
of all other heirs except themselves but 
they produced no evidence. None of the 
plaintiffs went into the witness-box and 
from the record it i8 proved that the 
plaintiffs’ Pleader refused to open the cage 
and to lead evidence. He said he would 
content himself with calling evidence in 
rebuttal. * 
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As regards the burden of proof the 
plaintiffs had in*the first place to prove 
themselves bandhus and this they have 
done. They°had also to satisfy the Court 
that there were nonearer, heirs, and the 
question is whether there is any evidence on 
the record on this point. The Subordinate 
Judge held that the plaintiffs had proved 
all that was necessary for them to prove 
because as he said, it is not proved that 
any collateral of Suchcha Ram deceased 
is alive. While we do not think that the 
view of the Subordinate Judge on this 
point is quite correct we are nevertheless 

_of opinion that the plaintiffs did discharge 
the burden which lay upon them. In this 
connection we may refer to the case report- 
edas Rama Raw v. Kuttiya Goundan (1). 
At page 656* of the judgment dealing with 
the question of burden of proof in a case 
of this kind one of the learned Judges 
observed :— 7 

* Tt is no doubt incumbent on a plaintiff 
Seeking to succeed to property as a rever- 


sioner, to establish affirmatively the parti- 


cular relationship which he puts forward. 
He is also bound to satisfy thé Court that 
to the best of his knowledge there are no 
nearer heirs. He cannot be expected to do 
anything more. It is for those who claim 
that their kinship is nearer than that of 
the plaintiffs to prove that relationship.” 
We think that this, if we may say so, is 
a correct statement of the law relating to 
burden of proof in a case of this nature 
Now while it is true thatthe plaintiffs did 
not lead any evidence for the purpose of 
showing that to the best of their knowledge 
there were no nearer heirs than themselves 
“they are entitled to rely upon any evidence 
to this effect which can be found in the 
statements of any of the witnesses called 
for the defence, and reliance is placed upon 
the statement of a defendant's witness, a 
man named Mihin Lal, a Patwari. His 
deposition is printed at pages 10 and 11 of 
the record, and it is shown that in cross- 
examination Mihin Lal adtuittede that there 
was now no one alivein the family of Su- 
chcha Ram. We think that the plaintiffs 
are entitled to rely upon this statement, and 
that being so, we are of opinioa that the 
burden of proof was discharged and that 
the plaintiffs proved themselves to be the 
nearest heirs of Suchcha Ram. 


(1) 34 Ind. Oas. 294; 40 M. 654; 3 L. W. 331; 19 M. 


L. T. 275; 30 M. L. J. 514. 
Page of 40 M.—[Ed.] 
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The next question we have ‘to deal 
with is the interpretation of the deed of 
gift executed by Suchcha Ram on the 5th of 
February, 1869. After having carefully 
considered this matter in the light of the 
arguments addressed to us we do not feel 
disposed to differ from the opinion come 
to by the ®ourt below, namely, that this 
deed gave nothing more than a life-interest 
in the property to the two widows. 

The deed begins by  reciting that 
Suchcha Ram is the owner of the whole 21 
biswas in Mauza Nagla Anni, and he goes 
on to say that being in asound state of mind 
he has made a gift of the property with all its 
inherent and adventitious rights to his wives 
Musammat Gias Kunwer and Musammat 
Nand Kunwar, inthe proportion of 15-biswas 
to the former and 5 biswas tothe latter. It ig 
also recited that the donor has withdrawn 
his possession and has put the donees in 
possession. Suchcha Ram goes on to say 
that the donees while in possession and 
occupation of the gifted property shall be 
"responsible for loss or gain” (milik nafa 
wa nugsan), The next recital is that neither 
henor his heirs shall have any claim what- 
soever with ragard to the subject-matter of 
the gift, and finally there is a declaration 
that the donees shall have no right to alie- 
nate this property. 

It is true that if the earlier portion of 
this document stood alone it might be very 
difficult to suggest that the gift was not an 
absolute gift. There is, however, the clause 
atthe end in which it is expressly recited 
that the donees are to have no right to alie- 
nate this property, and if effect is to be given 
to'these words it necessarily follows that 
we must hold, in agreement with the Court 
below that the two widows took nothing 
more than the limited estate peculiar to 
Hindu females. We were asked by the re- 
spondents to interpret this document in the 
light of the principles laid down in the 
Privy Council case of Moulvie Moham- 
ed Shamshul Huda v. Shewuk Ram (2) 
Certainly, if*those principles are to be 
adopted here in connection with this 
deed which wag executed in the year 
1869 our finding fhust be in favour of 
the respondents. The only other course 
would be to rule out the clause forbidding 
alienation as being repugnant and of no 
effect. On the whole we certainly think it 
passible to interpret this document as com- 


(2) 14 B. L. R. 226at p. 231; 22 W. R. 409. 
7; 3 Sar. P. C.J, 405; 3 Suth, P. O. J. 43 (P 6) E 
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ferring a limited interest only and we are 
not prepared to say that the judgment of 
the Subordinate Judge om this point is 
wrong. On this finding, therefore, the 
judgment ofthe Court below must be held 
to be correct and the plaintiffs being the 
nearest heirs of Suchcha Ram were entitled 
to succeed on the death of Parbati. 

As regards the plea of adverse possession 
on the part of Parbati which was raised in 
the Court below we are of opinion that no 
such pleacan succeed. There is no ques- 
tion of Musammat Parbati’s possession 
having been adverse to the plaintiffs who 
only bedame entitled to set up their claim 
when succession opened after, Parbati's 
death. ` 
We may further observe here that, as 
matters now stand, we should feel ourselves 
compelled to affirm the lower Court's decree 
even if it were held in favour of the ap- 
pellant that Musammat Gias took an ab- 
solute interest under the deed of -gift 
executed by Suchcha Ram. If Musammat 
Gias took an absolute interest as the ap- 
pellant contends, then the property became 
CHas’s siridhan and would. descend first to 
her.daughter Musammat Parbati for her 
life and afterwardsto her daughter Musam- 
mat Javitri for her life. We have mention- 
ed above that Javitri died pending this 
appeal and left nodaughter but only sons, 
and so thereis now a revertor to the heirs 
of Musammat Gias, namely, Gias's husband 
and his heirs. In this connection we refer 
to the two judgments of their Lordships of 
the Privy Conncil reported as Sheo Shan- 
kar Lal v. Devi Sahai (3) and Sheo Partab 
Bahadur Singh v. Allahabad Bank (4) res- 
pectively. We also refer tothe interpreta- 
tion which was put on these judgments in 
the Full Banch of the Madras High Oourt 
reported as Subramanian Chetti v. Aruna- 
chellum Chetti (5). This latter interpreta- 
tion has been’ accepted in two cases in this 
.Court, namely, Sham Behari Lal v. Ram 
Kali (6) and Itam Kali v. Gopal Dei (T). 
Since the decree was passedein the Court 
below execution ehas been taken out and 

e 


5 A. 468; T C. W.N.881; 5 Bom. L. R. 828; 13 

MOLS $30; 30 L A 202; 8 Sar P. O. J. 465 (P. C3. 

(4) 25 A, 476; 7 C. W. N, 840; 13 M. L, J. 336; 5 
“Bom. L. È., 883;20 T. A. 209; 8Sar. P. C. J.535 
dn M1 : 

4i. 74 Ind. Cas. 495; 21A. L. J. 656; A L R, 1924 
Ail 15; 45 A. 715. 

(7) 98 Ind. Cas. 757; 24 A, L. J. 742; A.L R. 1926 
All, 557; 48 A. 648. 
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possession has been delivered to the plaint- 
iffs and now that Musammat Javitri is 
dead and her sons cannot take this property 
(on the assumption that it wasthe stridhan 
property of Musammat Gias) it would not 
be proper to hand back the property to 
Javitri's sons and thus to invite the parties 
to embark upon another litigation. In any 
view the plaintiffs are nearer heirs than 
the sons of Javitri for the former aie 
daughter's son's sons while .the Jatter 
are daughter's’ daughter's sons. ` There 
remains for consideration only one other 
argument which was pressed upon us 
in appeal. 
the defendant-appellant that there had been 
a famjly settlement which bound the parties 
and which constituted a bar to the present 


claim. There is in reality before us no case. 


of family settlement nor was any such ease 
set up in the Court below. Dr. Sen forthe 
appellant has relied upon what is stated in 
para. 21 of the written statement by 
way of reply to what was set out in paras. 
7 and 38 of the plaint. 

All we know in this connection is that in 
1878 Narait Singh the daughter's son of 
Musammat Nand Kunwar seems to havé 
applied for partition as against Musammat 
Parbati with the result that a half share was 
allotted to the mahal formed in the name of 
Narain Singh anda two-thirds share allotted 
to the mahal formed in the name of Musam- 
mat Parbati following the arrangement 
come to between the two widows under 
the deed of 24th May, 1870- As we have 
said no case of family settlement was raised 
in the Court below, and as regards this 
partition of the year 1878 the only evidence 
before us is the document Ex-D which is 
described as copy of the lot awarded to 
Mussammat Perbati. An exmination of this 
document shows that a number of fields 
were assigned to the mahal erected in the 
name of Alusammat Parbati. The list con- 
tains the numbers of the fields with the 


-names of the tenants in cases where the 


fields werescultivated. This Ts the solitary 
piece of evidence upon which we are asked 
tosay that there was some arrangement 
between Narain Singh and Musammat 
Parbati in the year 1878 which bais the 
present claim. From what we have said it 
will be apparent that even if this plea ofa 
femily settlement could be raised at the 
present stage there is no evidence whatever 
to support it. The pfoduetion of this list 
of lots allotted to Musdmmat Parbati is no 


¢ 


It-was contended on behalf of. 


[102 I. C. 1927] 


evidence whatever of title. It simply sug- 
- gests that, asa matter of convenience, the 
two parties, thati8 to say, Narain Singh and 

Musammat Parbati, continued an arrange- 
ment for exclusive possession of the property 
intheshares ofone-third and two-thirds in 
aecordance with the arrangement which had 
been previously enteréd into between the two 
widows under the document of the 24th of 

' May, 1870, There was no family settlement 
which would bar the present suit. 

. There is only one matter left for con- 
Bideration, and that is the question of costs. 
Neither party has addressed us on this 
question but itis apparent to us after an 
examination of the record that the case set 
up by the plaintiffs that Musammat Javitri 
was now the daughter of Musammat Parbati 
was a false case and we have no doubt that 
it was a false case to the knowledge ofthe 

' plaintiffs. Practically all the evidence 
which Javitri called in the Court below 
was evidence to prove her parentage, In 
these circumstances we consider that the 
plaintiffs ought to bs deprived of their costs 
inthe Court below. Similarly in appeal 
we are of opinion that the respondents 
ought to pay their own costs of the appeal. 
, It is only an accident that Musammat 
.Javitri died while the appeal was still 
pending. | 
- The appeal, therefore, fails but we modify 
the decree of the Court below by directing 
that the parties do bear their own costs in 
‘the Court below. In this Court also they 
will bear their own costs. 


ALN. A. Decree modified. ` 


OUDH CHIEF COURT. 
Sgcoup Civit APPEAL No. 212 of 1926. 
March 7, 1927. 

Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Raza. 

RAM SURH DUBE AND aneraze— 
DEFENDANTS—APPBLLANTS 

versus x 
RAMPAT TEWARI AND ANOTHER— 
, PLAIMTIFFS— RESPONDENTS. 

Res judicata—Rival suits for pre-emption—Omission 
to appeal from one decree, when operates as res 
judicata and bars appeal from the other decree. 

Where it appears to an Appellate Court that there 
are two decrees arising out of two suits heard 
together or raising the same question between the 
same parties or arisinge out of two appeals to.a 


e 


RAM BÜKB DUBH 9. RAMPAT TEWARI, - 


17ł 


subordinate Appellate Gourt, and only one of such 
decrees is brought before it in appeal, and there is 
nothing prejudicial to the appellant in the decree 
from which no appeal has been brought which is not 
raised and cannot be sat right if the appeal which 
he has brought succeeds, the right of appeal is not 
barred either by the rule of res judicata, or at all, 


. by reason of his failure to appeal from the decree 


which does not prejudice him. [p. 172, cols. 1 & 2.) 
Where, therefore, two rival suits for pre-emption 
are brought Sin respect of two properties situate in 
two different mahals and the suit of one of the 
claimants is decreed in respect of one and of the other 
ia respect of the other property, and the vendees 
acquiesce in the finding of the trial Court in favour 


‘ofrone of the pre-emptors, filing no appeal against 


him, but appeal against the decree in favour of the 
rival pre-emptor, the appeal filed is not barred by 
res judicata by reason of the omission to filé an appeal 
in the other suit. [ibid] . 

Ghansham Singh v. Bhola Singh (2), followed. 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 9th March, 1926, in Civil-Appeal No. 58 
of 1925, confirming that of the Munsif, 
Havali, Fyzabad, dated the 30th October, 
1925. 


Messrs. Niamat Ullah and Naim Ullah, 
for the Appellants. 
Mr. L. S. Misra, for the Respondents. 


JUDGMENT.—The facts which have 
given rise to this appeal are as follows, 
A person called Chauharja transferred by 
sale to Ram Sukh Dubey and Hardin Ram 
Dubey two properties which may be called 
the Mahal Ranapur property and the Mahal 
Ahran’ Subans property and a third pro- 
perty with which we are not concerned. 
Rampat sued the vendor and the vendees 
to exercise a right of pre-emption over 
the Mahal Ranapur and the Mahal Ahran 
Sybans properties. Gajodhar instituted ‘a 
similar suit in respect of the same pro- 
perties. Asa result it was decided in the 
first suit that Rampat had a preferential 
right of pre-emption in respect of the Mahal 
Ranapur property, but not in respect of the 
Mahal Ahran Subans property and it was 
decided in the second suit that Gajodhar 
had a preferential right of pre-emption in 
respect of the Mahal Ahran Subans pro- 


` perty and not in respecj of the Mahal 


Ranapur property, The vendees Ram Sukh 
Dubey and Hardim Ram Dubey, acquiesc- 
ing in the finding of the Court to the 
effect that Gajodhar had a right. of pre- 
emption preferential to the right of any- 
body else whieh entitled him. to* acquire 
the Mahal Ahran Subans property did not 
appear against the decree in his favour; 
but as they did not accept the conten- 


a 
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tion that Rampat had a right to pre- 
empt the Mahal Rangpur property they 
filed an appeal against the decree in his 
favour. The lower Appellate Court has 
dismissed this appeal on a preliminary 
ground that it is bad because Ram Sukh 
Dubey and Hardin Ram Dubey have not 
appealed against the decree im favour of 
Gajodhar. The learned Subordinate Judge 
appears to have considered that there is 
necessarily a conflict between the decisions 
of the Allahabad High Court in Zaharia.v. 
Debia (1) and Ghansham Singh v. Bhola Singh 
(2) and that the decisions of the Judicial 
Commissioners Court in Waliullah v. 
Ejaz Ali (3) and Thakurain Lachmi Kuer v. 
Umrao Singh (4) confliet with the decision 
in Ghansham Singh v. Bhola Singh (2). We 
do not, however, consider that there is any 
conflict in the matter at all Mr. Piggott's 
decision in Waliullah v. Ejaz Ali (3) that 


- where there have been two decrees passed 


by the lower Appellate Court and both of 
them require to be set aside in order to 
give the dissatisfied party the relief which 
he seeks and a second appeal is filed against 
one decree only, the decision which has 
been allowed to become final operates as 
res judicata in respect of the second appeal, 
states the law correctly upon that point. 
But here the circumstances are as follows. 
There is nothing in the decree in Gajodhar’s 
favour which prevents the appellants from 
obtaining the relief that they desire against 
the. decree in Rampat's favour. The re- 
marks of Sir Grimwood Mears at page 510* 
in Ghansham Singh v. Bhola Singh (2) are 
very much in point: "Where it appears to 
&n Appellate Court that there are two 
decrees arising out of two suits heard toge- 
ther or raising the same question between 
the same parties, or.arising out of two 
appeals to & subordinate Appellate Court, 
and only one ofsuch decrees is brought 
before it in appeal, and there is nothing 
prejudicial to the appellant in the decree 
from which no appeal has been brought 
which is not raised and cannot be set right 
if the appeal which he has brought sncceeds, 
the right of appealis not *barred either by 
the rule of res judicata, br at all, by reason 


ft (1) 7 Ind? Cas. 156; 33 A. 51; 7 A. L. J. 861 (F. B.). 

- (2) 74 Ind. Cas. 411; 45 A. 506; 21 A. L. J. 465; A. I. 
R. 1923 All*490 (F. B.). 
1 (3) 13 Ind, Cas. 984; 15 O: C. 22. 

14) 81 Ind. Cas. 333; 11 O. L. J. 22; 90. & A.L. &. 
1096; A. I. R. 1924 Oudh 311. 
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ofhis failure to appeal from the decree 
which does not prejudice diim. It would be 
indeed wrong for an appellant to appeal 
against a decree which did net prejudice 
him and to which he did not object, or to 
appeal against two duplicate decrees where 
an appeal against one.of them would be suffi- 
cient, and he is certainly under no obliga- 
tion to do 80". We accordingly find that 
this appeal was not barred by res judicata; 
and setting aside the decision of the lower 
Appellate Court upon the preliminary 
point of law return the appeal in order that 
the Judge who decided it or his successor 
may restore it to ils original number and 
determine it upon the merits. The only 
question which will be determined by the 
lower'Appellate Court will be as to whether 
Rampat has any right of pre-emption in 
respect ofthe property in Mahal Ranapur, . 
Costs will abide the result. 

G. H, Appeal allowed: 

AN, A, Case remanded. 


. 
ALLAHABAD HIGH COURT. 
Second Civiu APPEAL No. 1400 or 1924, 
March 16, 1927. 

Present :—Mr. Justice Iqbal Ahmad. 
FAUJDAR SINGH AND orHERS— 
DEFENDANTS— ÀPPELLANTS 

] versus 
BALDEO SINGH AND oTHERS—PLAINTiFFS 
RESPONDENTS. S 

Declaratory suit-—Adverse entry in khewat—Suit 
for declaration within 6 years, whether compulsory- 
Subsequent denial of title, whether gives fresh cause 
of action—Limitation Act (IX of 1908), Sch. T 
Art. 120. | 

An adverse entry in a khewat does not render it 
obligatory on the owner who is in possession of 
property to filea suit for a declaration of his title 
unless and untilhis title tothe property is denied 
by the defendants and the denial has the effect of 
disturbing his possession or doing him some other 
injury. [p. 173, col 2.] 

A cause of action for a declaratory suit acciues 
when his right is subsequently denied on the basis 
of the incorrect entry and a suit fifed within 6 years 
of such denial is not barred by limitation although 
it is filed after the expiry of six years from the date 
of knowledge of the adverse entry. [1bid,] 

Kali Prasad Misir v. Harbans Misir (1) and Par- 
meshwar Din v. Ramnath (2), followed. 

Second appeal against a decree of the 
Additicnal Subordinate Judge, Basti, dated 
the 31st of July, 1924 

Dr. K. N. Katju and Mr. M. N. Raina, for 


the Appellants, " 
Dr, N. C. Vaish, for the Respondents, 


’ 
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‘ JUDGMENT.—The sole question for 
' decision in the present appeal is, as to 
whether or not the suit, giving rise to the 
present appeal, was barred by limitation. 

There is no controversy about the facts. 
In 1888 a &-pies zemindari share was pur- 
chased at an auction-sale by the ancestors 
of the parties to the present suit. Out of 
the share purchased by them a 4i-pies 
share was subject to a usufructuary mort- 
gage held-by one Ramphal Singh. After 
the auction-purchase referred to above the 
name of one Shamser Singh who was the 
ancestor of the plaintiffs was alone entered 
asa mortgagor in respect of the 44-pies 
share. This led to an application by some 
of the defendants’ ancestors for correction 
of the khewat and for an entry of their 
names along with the name of Shamser 

Singh as owners of the equity of redemp- 
tion. This dispute between the parties was 
compromised, and the names of the parties 
or oftheir ancestors were entered in the 
khewat with respect to the 44-pies share 
in 1906. It appears that, some time after, 
the name of one Bundan Singh was entered 
in the khewat as owner of the equity of 
redemption in the above mentioned 4i-pies 
Share. How and when the nameof Bundan 
Singh was entered nobody is in & position 
to say. Ramphal continued in possession 
as a mortgagee til the year 1938, when 
one of thé plaintiffs-respondents redeemed 
the mortgage from him. Thereupon the 
father of defendants Nos. 6 to 8 deposited 
the whole of the mortgage money in Court 
to the credit of the plaintiff, who had re- 
deemed the mortgage, under s, 83 of 
the Transfer of Property Act, and wanted 
redemption of the mortgage. This appli- 
cation of the father of defendants Nos. 6 
to 8 was resisted on the ground that he had 
only aright to redeem half of the mort- 
gaged property as the remaining half of 
the mortgaged property belonged to the 
plaintiffs. On this objection being raised 
the father of defendants Nos, 6 to 8 with- 
drew half of the mortgage-money from the 
Court, and was allowed to redeem half of 
the mortgaged property. In 1922 defend- 
ant No. 1 applied in the Revenue Court 
that his name be entered in the khewat in 
place of Bundan Singh’s name. This appli- 
cation was opposed by the plaintiffs who 
claimed to be entitled to have their names 
entered with respect to half of the 44 pies 
share, viz., 24-pies, Share, The Revenue 
Court referred the plaintiffs to the Civil 
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Court with a viéw to have their title de- 
clared from that Cowrt with respect to the 
l-pies share. € This led to the institution 
of the present suit by the plaintiffs-re- 
pondents for a declaration of their title 
to, and in the alternative for recovery of 
possession of, the 21-pies share. One of 
the pleas 1hised in defence ,was that the 
suit was time-barred. The learned Munsif 
was of opinion that the plaintiffs had 
knowledge of the incorrect entry in the 
khewat more than 6 years prior to the in- 
stitution of thesuit, and that the proceed- 
ings in the Revenue Court in the year 1922 
did not furnish the plaintiffs a néw cause 
of action, and as such the suit was time- 
barred, and accordingly the learned Munsif 
dismissed the suit, 

On appeal by the plaintiffs the lower 
Appellate Court has held that the suit was 
within time.and has passed a declaratory 
decree in the plaintiffs favour. In my 
judgment the decision of the lower Appel- 
late Court is perfectly correct and ought 
to be affirmed. The case is covered. by 
the decision of this Court reported as 
Kali Prasad Misir v. Harbans lasir 
(1). It cannot be denied that upto 
the year 1918 the entire 4! pies share, 
out of which the plaintiffs claimed a half 
share, was in possession ofa usufructuary 
mortgagee. It did not then matter as to 
whose name was entered in thekhewat. It ° 
also cannot be denied that after 1918 when 
the mortgage was redeemed the plaintiffs 
have been in possession of the half share 
to which they were entitled. That being 
80, the cause of action for a declaratory 
suit accrued to the plaintiffs in 1922 when 
their right to a 24-pies share was, because 
of the incorrect entry in the khewat, de- 
nied by the defendants. The plaintiffs 
being in possession of the property it was 
not obligatory on them to file a suit fora 
declaration of their title unless and until 
their title to the property was denied by 
the defendants, and the denial had the 
effect of distürbing their possession or do- 
ing them some other infury that was not 
capable of being! remedied otherwise than 
by a suit fora declaration vide the case of 
Parmeshwar Din v. Rammath (2). 

Forthe reasons given above, Í dismiss 
the appeal with costs. s 

4. N. A. Arptal dismissed, 
*1) 50 Ind. Cas. 767; 17 A. L. J, 588, 

(2) 53 Ind, Cas. 1005, 
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OUDH CHIEF COURT. 
Srconp Civin Apps No. 36 or 1927, 
April 2u, 1927. 6 
Present:—Mr. Justice King. 

: RAM BHAROSE MISIR alias MUTHAN 
| MISIR—APPELLANT 
versus 
THAKURDBIN PANDE AND ofaers— 
RESPONDENTS. 

Hindu Law—Joint family—Separation cf one 
member—Presumption as to status of other members— 
Special agreement to remain united, whether necessary 
to constitute co-parcenary among the latter, 

The mere fact that a Hindu brother has séparated 

, from his other brothers raises no presumption of sepa- 
ration between the latter. . The others may continue to 
remain as co-parceners without any special agree- 
ment among them to remain united. (p. 175, col. 1.] 

Second appeal against the-judgment and 
deeree of the Subordinate Judge, Sultan- 
pore, dated the 19th October, 1926, uphold- 
ing that of the Munsif, Musafirkhana, at 
Sultanpur, dated the 15th July, 1926. 

Mr. K. P. Misra, for the Appellant. 

Mr. R. N, Shukla, for the Respondents. 

JUDGMENT.—This was a suit for 
possession of certain groves. For the 
purpose of understanding the questions 
raised in second appealit is necessary to 
refer to the pedigree set forth in the trial 
Court's judgment. One Nirhoo had three 
sons Incha, Puran and Ram Sahai. Plaint- 
iff is the grandson and representative of 

e Puran's branch. Itis admitted that Incha 
separated from his two brcthers and got 
a one-third share in the family property 
including the property in suit. The 
plaintiff's claim was that he is at least 
the owner of the remaining two-thirds of 
the property in suit, namely, one-third 
which belonged to his grandfather Puran 
and the other third which belonged to 
Ram Sahai, and which devolved upon the 
plaintiff by survivorship. He alleged that 
although Incha had separated from his 
other two brothers the two latter had re- 
mained joint as co-parceners. Both the 
Courts below have found that Puran and 
Ram Sahai remained joint and that Ram 

' Sahai’s interests passed to the plaintiff by 
survivorship. They have accordingly given 
the plaintiff a decree fore two-thirds of the 
property in suit. 

The defendant in second appeal does 
not dispute the plaintiff's right to one- 
third of*the property in suit inherited 
from his grandfather Puran, but denies 
that Puran and Ram Sahai remained joiit 
or that Ram Sahai’s interests passed to the 
plaintif by survivorship, 
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Prima facie the finding. of the Court 
below that Puran and Ram Gahai remained 
joint isa finding of fact which cannot be 
challenged in second appeal. But the 
appellant contends that when Incha ad- 
mittedly separated from his two brothers 
it must be presumed that the two latter 
also separated inier se and there is no 
evidence on which the Court could find 
that. Puran and Ram Sahai remained joint 
or re-united. f NL : 

The appellant relies strongly on the 
ruling of their Lordships of the Privy 
Council in the case of Balabux Ladhuram . 
v. Rukhmabai (1) ‘In that case three 
brothers owned a shop which had belonged 
to their father. One of the brothers se- 
parated and took his. separate share. Tha 
question then arose whether the two re- 
maining brothers continued to remain 
joint. f 

Their Lordships observed :— 

“It appears to their Lordships that there 
is no presumption when one co-parcener 
separates from the others, that the latter 
remain united...... their Lordships think 
that an agreement amongst the remaining ' 
members of a joint family to remain united 
or to re-unite must be proved like any 
other fact," 

It is urged that in this case there is no 
proof of any agreement to remain united 
nor of any re-union and, therefore, the Court 
below was wrong in holding that Puran 
and Ram Sahai remained united or that 
they re-united. 

This ruling has, however, been explain- 
ed and somewhat modified by `a more 
recent ruling of the Privy Council in the 
ease of Palani Ammal v. Muthuvenkata- 
chala Moniagav (2). ; 

Their Lordships observed:— 

"It is also now beyond doubt that & 
member of such a joint family can separate 
himself from the other members of the 
joint family and is on separation entitled 
to have his share in the preperty of the 
joint family ascertained and partitioned 
off for him, and that the remaining co- 
parceners, without amy special agreement 
amongst themselves, may continue to be co- 
parceners and to enjoy as members of a 

(1) 30 L A. 130; 300. 725 at p. 730; 7. C. W. N. 642; 
5 Bom..L. R. 469; 8 Sar P. C. J. 470 P. O.). 

(2) 87 Ind. Cas. 333; 521. A. 83; 48 M. 254 at p. 257; 
A. I. R. 1925 P. C. 49; 48M. L. J. 83; 6 P.L. LT. 130; 
21 L. W. 439; (1925) M. WEN. 320; 3 Pat. L. R 126; 
27 Bom. L., R. 735; 29 C. W., N. 846; 23 A. L, J. 740; 
L. B. 6 A, (P, C) 113 (P. O.) 
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joint family what. remained after such a 
partition of the family property. That 
the remaining members continued to be 
joint may, if disputed, be inferred from 
the way in which their family business 
was ‘carried on after their previous co- 
parcener had separated from them.” 

Their Lordships also go on to say that 
where a joint Hindu family separates 
then the family or any member of it may 
agree to re-uniteas a joint Hindu family 
but such re-union must be strictly proved 
and the case of Balabüx Ladhuram v. 
Rukhmabai (1) is the leading authority for 
that proposition. 

In the light of tltis latest ruling of 
their Lordships I think the mere fact 
that Incha separated from his two’ bro- 
thers raises no presumption of any se- 
paration between the two latter. It is not 
necessary to prove any special agreement 
between Puran and Ram Sahai ‘to remain 
united, It is only^if it is proved that 
Puran and Ram Sahai had in fact sepa- 
rated, then necessary to prove re-union, 

The separation of Incha from his two 
brothers occurred about 40 years ago and 
there is not much evidence as to whether 
Puran and Ram Sahai remained united 
or separated, but such evidence as there 
is goes to show that they remained united. 
The shares of the three brothers must 
have been defined in the sensethat when 
Incha was given a one-third share, then 
it must have been agreed that the other 
two brothers also had a one-third share 
each. But thereis no evidence that Puran 
and, Ram Sahai defined their respective 
shares with any intention of terminating 
their status as co-parceners, The mere 
recognition of the fact that Puran and 
Ram Sahai were each entitled to a one- 
third share would not be effective as 
constituting a partition between them un- 
less the definition of shares were made 
with the intention of separation and there 
is no evidence of such intention. The 
definition of éhe shares of the three 
brothers was only made, so far as the evi- 
dence shows, with the intention of separat- 
ing the share of Incha, and not with the 
intention of separating the shares of Puran 
and Ram Sahaiinter se. There is evidence 
which has been believed by the Court 
below that Puran and Ram Sahai con- 
tinued to reside -in one house with a 
common exit and that {hey owned bullocks 
jointly and that they had no separate 
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cultivation. As there is no presumption 
that Puran and Ram Sahai were separate 
I think it cannot We held that the Court 
below was wrong in finding on the evi- 
dence before it that they continued to 
remain joint. 
I, therefore, 
costs. 3 
G. H. 
A. N.A. 


dismiss the appeal with 


Appedl dismissed, 


ALLAHABAD HIGH COURT, 
Seconp €iviL APPEAL No 1883 os 1924. 

: Mareh 11, 1927. 
Present:—Mr. Justice Ashworth and 
Mr. Justice Kendall, 
RIKHDEO TEWARI—PLAINTIFE 
—APPELLANT 
versus 
SUKHDEO TEWARI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Widow obtaining possession of pro 
perty —Adverse possession—Estate of widow, nature 
Q 


Where a Hindu widow eniers into possession of 
property to which she is not entitled as a Hindu 
widow her possession may be deemed to be adverse 
to the persons who are entitled to such property and 
on the expiry of the period of prescription the widow 
acquires an absolute interest in such property and 
not merely the interest of a Hindu widow. 

Lajwanti v. Safa Chand (1), distinguished. 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Ghazipur, dated 
the 5thof September, 1924. 

Mr. U.S. Bajpai, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of asuit brought by one Rikh- 
deo Tewari to have adjudged void a gale- 
deed dated the 27th May, 1912, executed 
by his grandmother Musammat Naulesi 
along with his elder brother Sukhdeo, who 
purported to execute it both on behalf of 
himself and of the plaintiff, a minor at 
ihe time. The. suit was brought on the 
allegation that Musammas Naulasi's hus- 
band was Sita Ram, a son of Sheo Tewari 
and that the propert? came down to Musam- 
mat Naulasi from Sheo Tewari through 
Sita Ram. Both the Courts below’ found 
that, as a matter of fact, Sheo Tewari was 
not the father of Sita Ram but the uncle, 
and that Sita Ram predecaased Sheo’ 
Tewari. They consequently found that 
when Sheo Tewari died, Musammat Naulasi . 
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had no title to the property left by him 
and that her possession of the same 
must be held to be adverse to the 
reversioners of Sheo Tewari. There is 
no direct evidence to show how Sukh- 
deo came to be associated in the sale- 
deed impugned, but it is suggested that he 
was merely joined at the instayce of the 
transferee in order to preclude any possible 
claim, such 88 the present one either by 
Sukhdeo himself or by Rikhdeo. ‘Both the 
lower Courts found that at the date of 
execution of the sale-deed which ,is im- 
pugned, Musammat Naulasi had acquired 
' absolute? title in the property sold by 
twelve years’ adverse possession. The first 
Court found that there was full legal 
necessity while the lower Appellate Court 
found that there was legal necessity up 
to the extent of Rs. 150. 


In this second appeal we are asked to 
hold that the lowér Courts were wrong in 
deciding in favour of accretion of title to 
Musammat Naulasi by reason of 12 years 
adverse possession. We are referred to 
the Privy Council decision in Lajwanti v. 
Safa Chand (1) as authority for the view 
that a widow getting possession of pro- 
perty which could have come to her hus- 
band lawfully in his lifetime as reversioner 
or heir must be deemed to limit her claim 
to that of a Hindu widow. We would dis- 
tinguish this decision, as it has previous- 
ly been distinguished, on the ground that 
in the Privy Council case, at the time 
when the widow entered finto possession; 
she was entitled to the property as widow 
and: it was only subsequently that the 
birth of a posthumous son made her liable 
to dispossession. In the present cage 
Musammat Naulasi was not entitled under 
any view toa Hindu widow's possession at 
the time when she obtained entry. _ The 
Privy Council decision has been distingu- 
ished in the same way in other cases, 
We would refer to Varada Pillai v. Jeeva- 
rathnammal (2) and Kali Charan v. Peare 


(1) 80 Ind. Cas. 788; 22 A. : 

P. O. 121; 5 Lah. 192; (1924) a. W. N. 442; 20 L. W. 
10; 2 Pat. L. R. 245; 28 C W. N. 960; 26 Bom. L. R. 
1117; 47 M. L. J. 935; 6 P. L. T. 1; 51 I, A. 171; L. 
R.5 A. (P. 0) 94 (P. C.). 

2) 53 Ind. Cas. 901; 43 M. 244; (19019) M. W. N. 
4124; 10 L° W. 679; 24 O. W: N. 346; 38 M. L. J, 313; 
18 A.L. J. 274; 46 L A. 285; 2 U.P. L. R. (P. C) 
64; 22 Bom. L. R. 444 (P. O.). : e 
* (8) 83 Ind. Cas. 754; 22 A.L. J. 725; A, I, R, 1924 
pu 740; 46 A, 709; L, R, 5 A, 077 Civ, 


Te. J. 301; A. I. R. 1924 
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It has been urged that, as a matter of 
fact, there is evidence which will justify it 
being held that the widow limited her claim 
toa widow's estate. The evidence relied 
upon is an entry in the khewat showing 
that her name was associated with that of 
her daughter and her daughters sons 
(exclusive of the present plaintiff). The 
lower Appellate Court found that this 
evidence did not apply to the property in 
suit or property left by Sheo Tewari. It 
is quite conceivable that this éntry was 
with reference to property left by her hus- 
band Sita Ram. We are told that he left 
some such property. i 

For the above reasons we hold that the 
lower Courts were right in holding that 
Musammat Naulasi acquired an absolute 
title in the property by adverse posses- 
sionand that this absolute title was acquir- 
ed not only against the reversioners of 
Sheo Tewari’s estate but as against any 
reversioner to her husband Sita Ram's 
estate, : 

We dismiss this appeal with costs. 

a, K. Appeal dismissed, 


SIND JUDICIAL COMMIS- 

. SIONER'S COURT. 
MiscgLLANEOUS CIVIL APPEAL No. 57 oF 1925. 
January 22, 1927, 
Present:—Mr. Percival, J. O., and 
Mr. Tyabji, A. J. C. 

TEOOMAL alias VISHANDAS 
— APPELLANT 
versus 
GIYANOMAL AND OTHEARS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XL, r. 1, 
0. XLIII, r. 1, cl (5)—Order for appoiniment of 


Duce o Receiver named—Order, whether appeal- 
able. 

An order that there is a fit case for the appoint- 
ment of a Receiver without appointing anybody 
by name as Receiver is not appealable. [p. 177, 

. 


cols. 1 & 2.] 


Narbadashankar Mugatram Vyas 
Raghwnathdas (1), relied upon, 

Palaniappa Chetty v. Palaniappa Chetty (2) and 
Gobind Ram v. Ganesh Ram (4), dissented from, 


Appeal against an order of the Firat 
Class Sub-Judge, Sukkur. 

Mr. T. G. Elphinston, for the Appellant. 

Mr. Dipchand Chandwmal, for ihe Re- 


spondents. 
JUDGMENT, 
Percival, J. ,—Thisis a miscellane- : 


. 


v. Kevaldas 
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ous appeal against the order. of the First 


Class Sub-Judge? Sukkur, appointing a. 


. Receiver of the suit property. 

In the edurse of the arguments the 
question was raised whether an appeal lies 
or not, as no particular individual has been 
&ppointed as Receiver. The orderof the 
learned Sub-Judge is "I consider this is a fit 
ease for the appointment of a Receiver, 
parties should nominate on -30th’ January. 

It appears that the Caleutta, Bombay 


and Allahabad High Courts hold that no. 


appeallies at this stage, while Madras and 
Patna High Courts hold that an appeal does 
lie, at this stage. I*have looked at the 
judgments of the five High Courts in ques- 
tion and I decidedly prefer the view taken 
by the Caleutta, Bombay and Allahabad 
High Courts to that taken by the Madras 
and Patna High Courts. It may be noted 


that the Madras decision though it wasa 


Full Bench ruling, was only a majority 
decision of two Judges to one. 


As to the reasons for the decision they 


are given by the Bombay High Court in’ 


Nurbadashankar Mugatram Vyasw. Kewaldas 
Raghunathdas (1) and as I agree entirely 
with the reasons there set out, I need not 
add thereto. The remarks of the Sub-Judge 
in this case “I consider this is a fitcase for the 
appointment of a Receiver" may be regarded 
merely as an opinion or reason why in due 
course he should pass an order appointing a 
Receiver. But this appeal was filed and pro- 
ceedings were stayed before he had time to 
appoint any particular person as Receiver. 
The appeal is accordingly dismissed with 
costs. 


Tyabji, A. J. C.—I agree. The 
question is whether the order of the 
learned Subordinate Judge stating as 


follows: “This is a fit case for the ap-. 


pointment of a Receiver: parties should 
intimate on 30th November” is an appealable 
order. It is appealable if itis an order 
under 1.1 orr,4 of O. XL so as to fall 
within the termsof O. XLIII, r 1, cl. (s). 
Only cl.(a) of r. 1 (1) of O. XL is relevant 
to the present case. Speaking with refer- 
ence to it,in my opinion, no appeal lies, 
because there lies an appeal only when the 
Court makes an order finally and completely 
exercising the jurisdiction under that rule 
by appointing or refusing to appointa 
Receiver. Atthe present stage no Receiver 


(1) 22.Ind, Cae, 505; 17 Bora, L, B, 510, 
12 
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has been appointed, though the Judge has 
declared his intentiom of doing s0. " 

The argumerft before usis thatthe Civil 
Procedure Code, s. 2, cl. (14) detines an order 
as meaning: ‘The formal expression of any 
decision ofa Civil Court which is nota 
decree”, that the learned Judge could give 
such a decidion as he has giveneunder O. XL, 
r. 1, andonly under that rule; that, therefore, 
the formal expression of his decision is an 
order made under O. XL, r. 1. This argu- 
ment seems to me to prove too much. For, 
in accordance withit, any orderin the course 
of an application for the appointment of a 
Receiver—for instance an order for the 
postponement of the hearing of the applica- 
tion would be subject to an appeal under 
O. XLUI, r. 1. If this reasoning were 
applicable to thevarious clauses of O XLIII, 
r. 1, that rule would be reduced to absurdity. 
The object of that rule isto restrict and 
define the orders from which appeals are 
allowed: Sees. 104 of the Code of Civil 
Procedure the order referred to in O. XLIII 
must, therefore, be understood in the sense 
I have stated. 

Another aspect of the argument with 
which I have dealt has been accepted in 
the judgment of Srinivasa Ayyangar, 
J., in Palaniappa Chetty v. Palaniappa 
Chetty (2). He says that an order refus- 
ing the appointment of a Receiver has 
been held to be subject to appeal, 
and that an order of refusal does not 
expressly fall, within the terms ofr. 1 orr. 
4 of O. XL. This he says emphasizes the 
fact that the right of appeal is not restricted 
to any particular kind of order, His inference 
is that an appeal lies against all orders 
under the rule. But with all respect for the 
carefuland well thought out judgment the 
basis of the decision that an order refusing 
the appointment of a Receiver is subject to 
appealis inapplieable to the order in the 
present case. That basis is that when r, 1 
of O. XL empowers the Oourt by order to 
appoint a Receiver, it is implied that the 
Court may also refuse to appoint a Receiver, 


.&nd that whether jhe Court exercises the 


power by appointinger refusing to appoint 
in either case, there isa final order under 
r.l: Reasut Hussain v. Hadjee Abdoollah 


'The decision of the present case, hewever, 


(2)e40 Ind. Cas, 185; 40 M. 18; 32 M. L. J. 301; (1917)° 
M. W. N. 393;.5 L. W. 776. 
(3) 3I. A. 221 at p.226; 20.131 atp. 127; 26 W, 

R, 50; 1 Ind, Dec. (x. s.) 380 (P, C.), 


e 


178 

depends upon. whether there is any such 
order under O. XL, r. Is as is contemplated 
under O. XLUI, r. 1. It must be taken as I 
have already said, that O. X LIII, r. 1 refers 
to the final and effective orders of the kind 
enumerated and not to every interlocutory 
or incidental order made inthe course of 
the proceedings. Srinivasa Ayyabgar starts 
with the premise that an appeal lies from 
both forms that the final order may take 
(vie., granting the application for Receiver or 
rejecting it) and from this premise con- 
cludes that an appeal lies from all 
orders under the rule (irrespective of their 
being final or not). To this, with great 
‘respect I cannot accede. The expression 
of the opinion that a Receiver ought to be 
. appointed is no doubt an important stage 
in the course of the proceedings but the 
expression ofsuch an opinion is not, it 
seems tome such an order as is contem- 
plated by O XL,r.l. It is only a step to- 
wards the order contemplated. i 

One or two other considerations alluded 
to in Palaniappa  Chetty's case (2) are 
also, it seems to me more subtle forms 
‘of the argument, which I have found 
myself unable to. accept. It is relied 
upon that in England a receiving order 
is first made and the question as regards 
the personality of the Receiver is decided 
in Ohambers ; and that, as soon as a receiv- 
ing order is made,an appeal is allowed 
from that order. Ispeak with great hesi- 
tation as regards the practice in England. 
But from this consideration and the fact. 

‘that "from the forms printed in it is seen 
that an ‘order’ appointing a Receiver ip- 
cludes an order that a proper person be 
appointed a Receiver as well as an order 
appointing a named person (e. g., forms Nos. 
13 and 19 with Nos. 16, 2U and 21, s. 1, Chap. 
XXXID," Palaniappa Chetty v. Palaniappa 
Chetty (2)—it might be inferred that so far 
as the Court is concérned the order is con- 
sidered in England to be complete when 
the receiving order is made, notwithstand- 
ing that the Receiver is not nominated : 
and the nomination of the Receiver is con- 
sidered a ministerial function On the 
- other hand so far as our Courts are concern- 
ed there is no such division in the course 
of the proceedings ; the whole jurisdiction 
js vested inand exercised by the Court, 
The question of the person to be nominated 
may take: a very different form, in Infia 
where we have joint families thanin Eng- 
jad where individuals alone have to be 
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generally considered. Though the learned 
Judge may for conveniertce divide up the 
proceedings into two stages, there is no 
recognition by the Legislature ‘of the two 
stages. In my opinion it would be ex- 
tremely inconvenient to allow an appeal at 
each of these stages. 

The fact, ifit be the fact, that “in the 
majority of cases the appeal will be direct- 
ed against the determination that it is neces- 
sary to appointa Receiver, rather than 
against the particular person, as the 
person to be appointed is very often a 
matter of agreement between the  par- 
ties" does not appear to me to affect the 
question. For, first I do not see what griev- 
ance is caused to a person who contends 
that no Receiver ought to be appointed at 
all, until some person is actually appointed. 
He might want to appeal till he has a 
grievance. Nor do Isee any difficulty in 
the way of a party contending that no Re- 
ceiver should be appointed, and yet con- 
ceding that if any hasto be appointed, then 
one person is less objectionable than an- 
other. If the person so indicated is appoint- 
ed, itis possible that he may not consider 
an appeal necessary but if he desires to 
appeal he may certainly do so under O. 
XLII, andin the appeal he will only be 
bound by his previous attitude to the extent 
of his concession that the person he men- 
tioned was better qualifed than others. 
Assuming thatthe question whether any 
person at all should be appointed a Receiv- 
er can be considered in a detached manner 
irrespective of the circumstances of the par- 
ticular case,and ofthe qualifications of the 
various persons available for acting as Re- 
ceiver—with this aspect of thematter I shall 
deal alittle later, and assuming that the 
most important matter for determination 
by the Appellate Court is whether it is 
necessary to appoint any Receiver at all, 
I do not see why its determination should 
not await the decision by the Court of 
first instance ofthe questiqgn who should 
be appointtd Receiver, nordo I see why, 
what are alleged to be the more important. 
and the less important matters should not 
be considered together and for once, by the 
Appellate Court. 

Certain other points referred to in Pala- 
niappa Chetty v. Palaniappa Chetty (2).are 
concerned with the question, when the 
order appointing or refusing to appoint a 
Receiver must be deemed to be complete, 


„Xt is obvioug that the order need not be 
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given effect toin order that it should be 
complete. The question whether furnishing 
` security isa necessary part of the order 
appointing.a Receiver has been alluded to 
at pages 25 and 29. The question of security 
may omoccasions have some bearing on the 
correctness or at least the effectiveness of 
. the order appointing a Receiver, as, e. g, if 
it is alleged that, the person nominated Re- 
ceiver would be unable to givesecurity. It 
may for the present case be conceded that 
it i& not clear whether-the order appoint- 
ing a Receiver should be considered com- 
plete before security is furnished or only 
after it, but there can be no doubt that it 
cannot be considered to be complete at the 
stage with which we have to deal. 

In Gobind Ram v. Ganesh Ram (4) ' Buck- 
nill, J., in preferring to follow the Madras 
decision rather than those of the Bombay 
and Oaleutta High Courts, says that there 
is a marked distinction between two matters; 
(1) “ the fact of a necessity for the appoint- 
ment of a Receiver " and (2) “the circum- 
stances relating to the qualifications and 
the conditions upon which the Receiver is 
appointed”. From this distinction it is 
inferred that an appeal lies from the deci- 
sion on each of those matters. With great 
respect it seems to me that exception may 
be taken to this reasoning from two direc- 
tions. In the first place the fact firstly 
mentioned is not disconnected from the 
circumstances secondly mentioned. The 
one is, in asense a condition precedent to 
the other. It is only ifthe fact is establish- 
ed that itis necessary, perhaps possible, to 
consider the circumstances. The two are 
on occasions indistinguishable, e. g., the 
person in possession may be the only person 
whose possession can be contemplated, and 
then the question whether the appointment 
of a Receiver is just and convenient may 
become transformed into the question whe- 
ther the person in possession has to be 
clothed with the responsibilities, duties and 
powers of a Receiver. 

Sacondly Butknill, J., omits tọ consider 
whether, assuming the two matters to 
be as distinct and disconnected as he 
considers them to be, that is any reason 
why there should be an appeal from a deci- 
Bion on each of them (1) whether there 
isan appealornotdepends upon the terms 
of the rules. The gist ofthe decisions op- 

(4) 69 Ind. Cas. 929; 1 Pat. 625; (1922) Pat. 250; 4 
U.P. L. R. (Pat) 68; A. I R. 1922 Pat, 577; 4 P. L, T. 
R10; 1 Pat, L OIL" 
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‘posed to Bucknill, J.'s opinion is that the 
Code does not provide for an appeal from 
a decision that "the necessity for the ap- 
pointment of a Receiver " has been proved, 
and that an appeal lies only where an order 
is made on the basis ofthat fact, where 
there is“an order under r. tor r. 4of O. 
XI,” viz., (speaking with referenca to the 
present case) where .“the Court does by 
order appoint a Receiver" under cl. (a) 
ofr. l. Neorder is contemplated by O. 
XL, r.lor r. 4 merely deciding that the 
necessity has been proved for appointing 
8 Receiver. If the Court for its convenience 
peuses midway, and expresses ane opinion 
ona preliminary point (however necessary 
and important that point may be and, how- 
ever, convenient it may be so to pause) be- 
fore taking the final step which is provided 
for by the rule that, expression of opinion 
does not become an order under the rule 
within the terms of O. XLIII, r. 1 (a). 

I have now dealt with the most important 
arguments against the view that I hold— 
many of these argumants tend to eneroach 
on the question how the rules ought to be 
framed. The question really depends on 
the interpretation of the rules as they 
stand, 

I agree that this appeal should be dismiss 
ed with costs, ` 


P. B. A. Appeal dismissed, 


— — — 


ALLAHABAD HIGH COURT.. 

* | ExszourioN Firsr APezaL No. 522 

oF 1925. 
April 12, 1927, 

"Present:—J ustice Sir Oecil Henry 
Walsh, Kr, and Mr. Justice Banerji. 
Fis4 AJODHIA PRASAD RAM LAL — 
OPPOSITE Party —ÀPPZLLANT 
versus 
MAHADEO PRASAD AND orHers— 
OBJECT ;R3 —RESPONDENTS. 

Civil Procedure Code (Act Ve of 10)8), s. 47, O. 
XXI, v. 02—Execution of decree-—Attachment —Dis- 
pute between judgment-debtors as to ownership of pro- 
perty—J urisdiclion of executing Court to decide 
objection. 

A decree-holder obtained a decreas az&inst four 
judgment-debtors, ail of whom were jointly and 
sevorally liable for a portion of the decree, while one 
of them was responsible in his individual capacity 
forethe balance of the decres. In execution of this 
decree it was alleged by the decree-holder that cor- 
tain property belonged to the judgment-debtor hg 
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was individually liable for the balance of the decree, 
while the other judgment-debtors claimed that the 
property attached belonged to gthem and that it was 
only liable for that portion of the degree for which 
all the judgment-debtors were jointly and severally 
liable. A suit was pending in a Civil Court between 
the judgment-debtors with regard to the ownership 
of the property and a Receiver was appointed who 
sold the property. The decree-holder applied for 
the attachment of the sale-proceeds of the property 
to which the three judgment-debtors who were 
jointly and severally liable under the decree filed an 
objection. The executing Court held that it had no 
jurisdiction to decide the question inasmuch as a 
suit was pending with regard to the property be- 
tween the judgment-debtors in which the question 
of their title would be determined: : 

Held, that the matter fell within the purview of 
8.47 of the Civil Procedure Code and must be de- 
cided by the executing Court. [p. 181, col. 1.] 

The provisions of O. XXI, r. 52 of the Givil Pro- 
cedure Code cannot revoke or override s. 47 of the 
Code. [p. 180, col. 2.] 


Execution first appeal froma decree of 
the Second Additional Subordinate Judge, 
o poe dated the 29th of September, 

3295. 
Mr. U. S. Bajpai, for the Appellant. 
Dr. K. N. Katju, for the Respondents, 


JUDGMENT.—This is an appeal from 
&n order by the execution Court in Cawn- 
pore which appears to us in substance to 
have denied the jurisdiction of the Court, 
The’ decree-holders obtained a decree 
against four persons who were in partner- 
ship but in respect of whose liabilities 
epecial rights were established by such 
a decree. All four judgment-debtors were 
jointly and severally liable for Rs. 18,000 
odd, while Chhote Lal, one of the four, was 
responsible, in his individual capacity, for 
the balance of Ks 30,000 odd, the total 
decree being for Rs. 48,000 odd. The judg» 
ment-debtors either jointly as a whole, or 
severally in different shares, and that is the 
substantial matter which has to be decided, 
had a large quantity, amounting to nearly 
500 bags of a valuable substance called 
catechu in Bahraich. One of the decree- 
holders Ram Lal was appointed Receiver 
under an order of attachment of these bags 
and a large number of the bags that is to 
say all except 27 were sold and the proceeds 
amounting to Rs. 43,000 odd are in the 
custody of the Bahraich Court together with 
the balance of unsold bags. The decree- 
holders allege that the bags belong to 
Ohbote Lal. The other judgment-debtors 
allege that they belong to them, so that only 
Rs, 18,000 of the decretal amount for which 
they are liable is realisable out of the pro- 
geeds of the bags, A suit is said to be going 


AJODHIA PRASAD-RAM LAL 0, MAHADEO PRASAD. 
-on between 
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the judgment-debtors in the 
Bahraich Court about this matter to which, 
of course, the decree-holders are no parties. 
The decree-holders made an application in 
the execution Court at Cawnpore under s. 47 
for the attachment of the proceeds of the 
bags. The other judgment-debtors object- 
ed and the procedure is thus described by 
the Subordinate Judge. “This is an objec- 
tion purporting to be under s. 46 to an ex- 
ecution case. The facts as alleged in the 
application for execution and admitted be- 
fore me are that the decree-helder holds the 
decree under execution against four judg- 
ment-debtors but their liability under the 
decree was specified for various items, i.e., 
for one item all the four judgment-debtors 
were jointly and severally liable and for the 
other item one judgment-debtor only was 
liable.” The other judgment-debtors con- 
tend that as a suit between these very 
judgment-debtors was going on in the 
Bahraich Court and that it; would be de- 
cided in that Court who was the owner of 
the bags and the money, the execution 
Court ought to stay its hand. It seems to 
us that the question thus stated is clearly a 
question arising under the very section of 
the Code to which the learned Judge refers. 
Section 47 directs that all questions arising 
between the parties to the suit, until the 
decree was passed, shall be determined by 
the Court executing the decree, The ob- 
jectors whose objection appears to have 
been accepted by the learned Judge rely 
upon the provisions of O. XXI, r. 52 which 
runs "Provided that, where such property is 
in the custody of a Court, any question of 
title or priority arising between the decree- 
holder and any other person, not a judg- 
ment-debtor, claiming to be interested in 
Such property by virtue of any assignment, 
attachment or otherwise, shall be determin- 
ed by such Court." It is clear that this 
rule cannot revoke or override s. 47, but 
we see no difficulty in working the two 
together. No question arises by virtue of 
any assignment, attachment er otherwise, ' 
and no person is making any claim to the - 
money in Bahraich who is not à judgment- 
debtor. The learned Judge says that so far 
as the judgment-debtors, who claim to be 
interested in the money representing the 
difference between the Hs. 18,000 and the 
Rs. 48,000 is concerned, they must be treated 
as third persons for the purposes of the 
present objection. We.do not understand . 


.Why, because they are mot, or what legal » 
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justification there is for adopting this view. 
Such a. view would clearly lead to serious 
embarrassment to the decree-holder and pos- 
sibly grave injustice. The suit which is 
going on between these judgment-debtors 
in Bahraich may last for a long time and 
may be further delayed by appeals. Further 
it might under this order be deliberately 
: and collusively delayed. Yet the decision 
when arrived at would not bind the decree- 
holder, who would be no party to it, and 
who would have no opportunity of being 
heard.. We can find nothing to justify the 
refusal of the learned Judge to decide the 
merits of the dearee-holder’s application 
which was properly made under s.47. We 


must, therefore, allow the appeal with costs,- 


including fees in this Court ón the higher 


scale, and remit the case to the execution’ 
Court to decide the merits according to: 


law. 
Z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Sgconp Orvin APPzAL No. 1913 or 1924, 
: March 29, 1927. : 
Present:—Mr. Justice Boys and 
' Mr. Justice Kendall. 
PHUL SiNGH—Deranpant— 
APPELLANT 
. versus 
BHOJRAJ AND oTREsS—PLAINTIFFS AND 


JANG BAHADUR SINGH—DREFENDANT— 


: RESPONDENTS. 


Limitation Act (IX of 1908), s. 19—Mortgage—Arbi- ° 


-PAUL SINGH V. BHOJRAJ, 
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tration, reference to—Award—Acknowledgment of 
mortgage in reference and award, validity of. |, A 

A dispute arose athong the members of a join 
Hindu family 4s to their respective liabilities m 
respect of a mortgage affecting certain joint fami y 
property. .The dispute was referred to arbitration 
and the arbitrators made an award specifying the 
extent of the liability of each member under the 
mortgage: . 

Held. that the reference to grbitration together 
with the award amounted to an _acknowledgment of 
the mortgage within the meaning of 3. 18 of the 
Limitation Acbso as to give a fresh start to limita- 
tion for a suit to.enforce the mortgage. [p. 182, col. 
2; p. 183, col. 1. 

Maniram seth v. Seth Rupehand (1), followed. 

Second appeal from a decree of the 
Subordinate Judge, Farrukhabad, dated 


the 20th October, 1924. 
Messrs. U. S. Bajpaá 
Lal, for the Appellant. 
Dr. K. N. Katju, for the Respondents. 
JUDGMENT.—This second appeal 
arises from a suit which was based on & 
simple mortgage-deed executed by one 
Sadho Singh in 1902. The plaintiffs are 


and Benod Behari 


. the descendants of the original mortgagee 


and according to them the property 
mortgaged was joint family property and 
the mortgage was executed by the manager 
of the family for legal necessity. The fol- 
lowing genealogical table will show how 
the various members of the family are 
affected ;— . . 











HEMANOBAL SINGH 
| \ 
Bachan Singh Gurdut Singh=Deo Kuar Daulat Singh 
f | | D 
Mahabal ——— Madho. >` Sadho— -Udhan. Bhure. 
. Phul Koer, s 
ai No. 1 : 
( | | \ Va 
Defendant Defendant Defendant Defendant 
No. 2, No. 3 No. 4 No. 5, 
à : S * 
f | | | [A | \ 
Kamal < Defendant Defendant Defendant Defendant Defendant Defendant 
| No. No. 18, No. 8. '  No.89. No. 10» No. 11, 
Defendant (Phul Singh). A . . 


0. 7 . 
(Jang Bahadur), , 
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In 1910 there was a dispute in the family 
about theliability ofthe various members 
for this and other debts, and the question 
was referred to arbitration, apparently on 
March 1, 1910, and the arbitrators gave an 
award on December 3, 1910, apportioning 
the liability. Phul Singh and Jang Bahabur 
Singh alone fajled to pay the amounts for 
which the arbitrators had found them 
to be liable. The plaintiffs, therefore, 
filed this suit on Ist March, 1922, against 
Phul Singhand Jang Bahadur Singh, but 
they also impleaded the other members of 
the family and the subsequent mortgagees, 
as a decree was desired for sale of the 
entire property mortgaged. Phul Singh 
alone contested the suit, and itis he who 
has filed the present appeal. The mortgage- 
deed of 1902 was found by both the Courts 
below to be genuine and for consideration, 
and it appears that in the arbitration 
proceedings of 1910 it was found to have 
been executed for legal necessity. These 


points have not been argued before us. - 


The trial Court gave the plaintifis a decree 
for sale of one-third of the property 
mortgaged on the ground thar one-third of 
the joint family property was the share 
of Gurdat Singb, the father of the two 
defaulters, This decree was upheld in the 
Court of first appeal. . 


The only ground of appeal has been 
seriously argued before us is theone of 
limitation. ‘The mortgage-deed having 
been executed in 1902 and the suit having 
been filed in 1922, it would clearly be 
barred, unless there were some special 
circumstances to save it. It has been held 
by the Courts below that the agreement to 
refer this dispute with others to arbitration 
in March, 1919, together with the award, 
amounted to an "acknowledgment" which 
would start a fresh period of limitation under 
8.19 ofthe Limitation Act. This finding is 
disputed. The dead of reference to arbitra- 
tion is not in evidence, having been lest; but 
the Courts below have admitted secondary 
evidence which proves that the appellant 
and the other members f his family had 
executed the agreemeft of reference and 
had asked the arbitrators to determine 


suit and for other debts. The original 
award of.the arbitrators, which is regis- 
tered, had also been lost; but a copy of 
this was admitted in evidence, and 
shows that the appellant as well as the 


PHUL SINGH 9, BHOJRAJ, 
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others were liable, and apportioned the 
amount among them. . 

It has been argued in the first place-that 
this was not an acknowledgment, because 
it was not made to the mortgagee or anyone 
representing him, but was merely a mutual 
arrangement among the representatives of 
the mortgagor. The final sentence of expla- 
nation I to s 19 of the Limitation Act, how- 
ever, is sufficient to dispose of this objection. 
It has further been argued that the words 
which have been proved to constitute the 
material part of the agreement do not in 
themselves amount to an acknowledgment. . 
It is urged that an, acknowledgment to 
save limitation must be unconditional and . 
that it must amount to an admission of an 
existing liability and not merely a con- 
tingent liability. We have to consider 
the circumstances in which the agreement 
was made, There wasa mortgage of what 
is now raid to be joint family property, 
and the members of the joint family were 
disputing among themselves as to iké 
liability. All of them were ready to 
undertake to discharge the liability, if it 
were found by the arbitrators to be existing. 
The case is not entirely similar to the one 
decided by their Lordships of the privy 
Council in Maniram Seth v. Seth Rugchand 
(1) but we think that the authority con- 
tained therein is sufficient to cover the 
facts. “The question is whether a given 
state of circumstances falls within the 
natural meaning of a word, which is nota 
word ofart, but an ordinary word, of the 
English language...In a case of very great 
weight, the authority of which has never 
been called in question, Lord Justice 
Mellish laid it down that an acknowlcdg- 
ment totake the case out of the Statute 
of Limitations, must be either one. frcm 
which an absolute promise to pay ean be 
inferred, or, secondly, an  unconditional 
promise to pay the specific debt, or, thirdly, 
there must be aconditional promice to pay 
the debt, and evidence that the condition 
has been. performed.” We thirk that, in 
the present case, there was aconditional 
promise to pay the debt, and that there 


. was in the award evidence that the condi- 


t . tidm’had been performed. We think, there- 
whether they were liable for the debt in -` 


fore, that the lower Courls were justified 


-in concluding that there had been an 


(1) 33 ©. 1017; 4 O. L.J. 94; 8 Bom. L. R. 501; 10 
O. W. N. 874; 1 M. L. T 199; 3 A. L. J. 525; 16 M. 
L.J, 300; 2 N. L. R. 130; 33 I. A. 165 (P. C). 
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acknowledgment by which the mortgage- 
deed of 1902 was kept alive. 

It has also been argued that the decision 
to give a decree for sale of one-third of 
the mortgaged properly was wrong, 
inasmuch as the share of the two default- 
ers in the joint family property, ss the 
genealogical table above will show, must 
be 2/12 and not 1/3. There does not appear 
to us to be any force in this argument 
either, 'The whole of the mortgaged pro- 
perty was liable under the mortgage-deed, 
including the one-third which is said to 
have been the share of Gurdat Singh. 
The contesting defendants were found to 
be the descendants* of Gurdat Singh and 
are presumably still in possession of that 
share. The evidence is not sufficient to 


show whether the defaulter's shares have 


been separated, or what their separated 
shares would amount to. The result is that 
the appeal is dismissed with costa. 

Z, K. Appeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OivIL Revision APPLIOaTION No. 59 or 1925. 
March y, 1927. 

Present:—Mr. Rupchand Bilaram, A. J. ©., 
and Mr. Lobo, A. J. C. 
PARSRAM GANGANDAS AND OTHERS — 

APPLICANTS . 
$ yersus 
TOPANDAS DHOLANDAS AND OTHER8— 
OPPONENTS, ' 

Civil Procedure Code (Act V of 1908) Sch. IT, 
para, ló—Coniract Act (IX of 1872) s. 28—Arbi- 
tration through Court—Award in excess of reference 
—Clause in submission not to object to” award, 
validity of. . 

An underteking given by the parties toa reference 
that they shall not object to any award the arbitra- 
tors misht make, with’ or without enquiry, on the 
issues or beyond the issues, by a lump award or in 
any other way they please is void under s. 28 of the 
Contract Act as being one not to enforce rights in 
respect of a contract to refer and is even otherwise 
inoperative as.restricting the discretion vested in the 
Court by Statute to set aside anaward when it is sought 
to be filed and made arule of Court, especially in the 
case of a reference through Oourt ina pending suit, 
in which case the arbitrators derive their authority 
from the Court and their award must be confined to 
the matters in dispute in the suit. [p. 184, col. 1.] 

Naraindas v. Kewalram (2) and Ram Protap 
Chamria v. Durga Prosad Chamria (3), relied upon. 

Ramchand y. Gobindsam (1), dissented from, 
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Revision against the judgment and decrée 
ofthe Extra Joint Sub-Judge, Shikarpur, 
dated the 25th Webruary, 1925 in Suit 
No. 382 of 1942, 

Mr. Dipehand Chandumal, for the Appli- 
cants. 

Mr. Thawerds Issardas, 
nents. 

JUDGMENT.—The only question 
raised in this revision application is whe- 
ther the award passed by the arbitrators 
should be set aside as being in excess of 
the reference andit must be answered in 
the affirmative. 

The plaintiffs came to Couyt with a 
specific prdyer that they were the sole 
owners oftwo open pieces of land referred 
to in the plaint as the courtyard in front 
of the piaintiffs’ house and the goshwaro 
ora piece of land at the corner of two 
plots adjoining the courtyard and the de- 
fendants' house. 

In their pleading the defendants claim- 
ed both these pieces to be the joint pro- 
perly of the parties and in their joint 
occupation and stated further that the 
goshwaro was used by them and their ances- 
tors for storing their fuel, 

On areference made through the Court 
the arbitrators have awarded the courtyard 
to theplaintiffs as exclusive owners thereof 
subject, however, to the right of user by 
the defendants on occasions of marriages 
aud death, and have awarded the goshwaro 
to the defendants as exclusive owners 
thereof reserving no right whatsoever in 
favour of the plaintiffs lt is the last 
part of the award relating to the goshwaro 
which is inleralia attacked by the plaint- 
iffs as being in excess of the reference. 

It is not seriously contested that the 
award is bad on the face of it. The de- 
defendants never claimed to be exclusive 
ewners of the goshwaro. It may have been 
an equitable arrangement to limit the 
rights of user of the defendants over the 
courtyard in consideration of the defend- 
ants being, declared exclusive owners 
of the geshwaro which was but a small 
strip and of nq present use to the plaint- 
iffs, Butthe arbjtrators were clothed with 
authority to decide the actual questions 
and matters referred to them gnd could 
notin lieu thereof award what they had 
thought was equitable. . 

In disallowing the objections the learned 
Judge below has referred to the under- 
taking given by the parties in the reference 


for the Oppo- 
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that they shall not object to any award the 
arbitrators might make “with or without 
enquiry on the issues er beyond the issues 
uko bilmukto (i. e., bya lum award) or in 
any way they please.” He has relied on 
the observations of Fawcett, A. J. O., in 
Ramchand v. Gobindram (1) in support of 
the view that an agreement to recognise 
an award beyond thescope of the disputes 
mentioned in the reference was binding 
on the parties to the reference. This was 
a SingleJudge judgment delivered on the 
Original Side of this Court aud related 
to a case in which a reference ‘and an 
award made without the intervention of 
ihe Court were in dispute. This judg- 
ment was set aside on appealom another 
point and the Appeal Court had, therefore, 
: no occasion to deal with the observations 
relied upon by the learned Judge below. 
A similar point, however, came up a year 
later before Crouch, A. J. ©., in Narain- 
- das v. Kewalram (2) where a contrary 


- view was taken and it was held that such 


an agreement was void under s. 28, Indian 
Contract Act, as being one not to en- 
force rigbts conferred by the Arbitration 
Act in respect of the contract to refer 
and was even otherwise inoperative as 
restricting the discretion vested in the 
Court by Statute to set aside an award 
when it was sought to be filed and made 
a rule of the Court. With these observa- 
tions we agree and we accordingly hold 
that the view taken by Fawcett, A.J. O., 
on that point was incorrect. The observa- 
tions of Crouch, A.J. O., apply with greater 
force to an award passed on a reference 
made through the Court, in a pending 
suit, as in that case the arbitrators derive 
their authority from the Court and their 


award must be confined to the matters in. 


dispute in the suit. See Ram  Protap 
Chamria v. Durga Prasad Chamria (3). 

We accordingly set aside the award and 
direct the learned Judge to take the 
case back on his file and deal with it 
according to law, Costs to be costs in the 
cause, ° 

P. B. A, 


. 


Application allowed: 
e Award set aside. 


(1) 53 Ind. Cas. 337; 13 8 L. R. 75 at p.79. 

(3) 43 Ted. Cas. 706; 11 S. L. R. 43. 

(3) 92 Ind. Oas 833: 53 I. A. 1: 8 O. W. N. 127; A. 
Y. R. 1925,P. C 293; 49 M. L. J. 812; 43 . L. J. 14; 21 
A.L. 35.13; (1926) M. W. N 96; 3 Pat. LIR 330; 28 
: Bom. L. R. 217; 53 O. 258; 27 P. L. R. 85 (P. C). 
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ALLAHABAD HIGH COURT. 
Szcoxp CIVIL APPEAL No. 783 or 1924, 
November 127 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
MOHAMMAD SHABBIR aND'ANOTAER— 
PLAINTIFFS—À PPELLANTS 
- versus 
Sheikh ZAIN-UL-ABDIN AND OTHER8-— 


DEFENDANTS —RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 57, 177—-Eject- 
ment suit—Question of proprietary title—Jurisdiction, 
objection to, withdrawn, effect of—Appeal, forum of. 

It is not in every case included in” group B- of 
the Fourth Schedule to the Agra Tenancy Act that an 
appeal against the decision of an Assistant Collector of 
the First Class lies to the District Judge. Only those 
decrees of Assistant Oollectors of the First Class in 
suits included in group B are appealable to the 
District Judge which come within els. (a), (b), (c), 
(e) or &) of s. 177 of the Act. It does not, therefore, 
follow that in a suit for the ejectment ofa tenant 
under s. 57 (b) of the Act an appeal would lie from 
the decision of the Assistant Collector of the First' 
Grade to the District Judge merely because such a 
suit falls within group B of the Fourth Schedule of 
the Act. [p. 185, col. 2.] 

Dina v Harkishen Das (1), distinguished. 

In a suit for sjectment of an occupancy tenant on 
the ground that the tenant had permitted a third 
person to build a house on a portion of his tenancy 
land it was pleaded by the defendants that the house 
was not built 5n the tenancy land but was built on 
a plot with which the plaintiff had no concern. It 
was also pleaded by one of the defendants that the 
suit was not cognizable by a Revenue Court but this 
plea was subsequently withdrawn.- The suit was 
tried by an Assistant Collector of the First Class: 

Held, (1) that the mere fact that the defendants 
asserted that the house in dispute was situated on 
a plot with which the plaintiff had no concern 
did not raise a question of proprietary title with 
respect to the particular plot from which the eject- 
mentof the defendants was sought by the plaintiff 
and that, therefore, an appeal from the decision of 
the Assistant Collector did not necessarily lie to the 
District Judge; ([p. 186 , col. 1.] 

(2) that the objection to the jurisdietion of the 
trial Court having been subsequently withdrawn the 
case did not fall within the purview of cl. (f) of s. 177 
ofthe Agra Tenancy Act. [ibid.] : | 

Second appeal from a decree of the Dis- 
triet Judge, Ghazipur. 

Mr. K. Verma, for the Appellants. 

Mr. Akhtar Husain Khan, for the Re- 
spondents. a! 2t 

JUDGMENT.—This is a plaintiffs’ 
appeal and arises out of asuit for ejectment 
of the defendants from plot No. 18/1 on the 
allegation that the defendants first party, 
who were the occupancy tenants of the said 
plot had without any right permitted the 
defendants second party to build a house 
on that plot, and the defendants second party 
had actually built a house and this action 
of the defendants was detrimental to the 


land and was inconsigtent with the purpose 
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. defendants were liable to ejectment under 
el. (b), 8. 57 of the Tenancy Aet. 

The main defence to the suit was that 
the house in Question was situate, not on 
' plot No. 18/1 but on plot No. 18/2 and as 
the plaintiffs had no concern with ‘plot 18/2 
they had noright to maintain the suit. It 
was also contended by one of the defendants 
that the relation of zemindar and tenant 
did not exist between the plaintiffs and that 
particular -defendant, and as such the 


suit was not cognizable by the Revenue: 


Court. 

During the course of the trial it was ad- 
mitted by the defendant who had challeng- 
ed the jurisdiction of the Revenue Court to 
entertain the suit, that he, in fact, was the 
tenant of the plaintiffs of plot No. 18/1, 
and’ after this admission the main con- 


troversy between the parties centred round - 


' the question whether the house in question 
` was situate on plot No. 18/1 orupon plot No. 


' 18/2. If the house existed on plot No. 18/2: 


“ the plaintiffs obviously were not entitled to 
:'& decree. On the contrary, if the house was 
" found to exist on plot No. 18/], the claim 
: of the plaintiffs was unanswerable. The 
' trial Court came to the conclusion that the 
` house was situate on plot No. 18/1 and that 
the plaintiffs had brought the suit within 
- g year of the accrualof the cause of action 
and that the plaintiffs were entitled to a 
: decree. Against the decree of the trial 
Court an appeal was filed before the Dis- 
` trices Judge. At the timeof the hearing of 
“the appeal a preliminary objection was 
‘raised on behalf of the plaintiffs to the effect 
that no appeal lay to the District Judge 
‘against the decree of the Assistant Collector 
decreeing the plaintiffs’ suit. The learned 
District Judge was of opinion that a ques- 
tion of proprietary title was in issue in the 
> Court of first instance and was a matter in 
' issue in appeal before himand as such he 
overruled the preliminary objection and 
decided the appeal on the merits. 

The learned, District Judge as a result of 
tha findings arrived at by him di$missed the 
plaintifis’ suit. . 

In appeal before me it is argued that no 
appeal lay to the District Judge against the 
decreeof the Assistant Collector. I am of 
opinion that this contention is well-founded, 
True itis that à suit for theejectment of a 
tenant under 8. 57, cl. (b) of the Tenancy Act 
is one ofthe suits included in group B of 
ai Fourth schedule to the Tenancy Act, 
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But it is to be noted, that it is not in every 
ease included in group B that an appeal 
against the decision? of the Assistant Col- 
lector of the First Class lies to the District 
Judge. Only those decrees of Assistant Col- 
lectors of the First Class in suits included in 
group B of the Fourth Schedule are appeal- 
able to the District Judge which come with- 
in ele. (a), (b), (c), (e) or (f) o£ s. 177 of the 
Tenancy Act. Obviously cl. (a) of s. 177 has 
no application to the present case inas- 
much asthe value of the subject matter 
of the suit was not in excess of Rs. 100. 
The learned Counsel for the respondents 
had placed raliance ón the case of Dima v. 
Harkishen Das(1) as an authority for the 
proposition that an appeal does lie to the 
District Judge from every decree of an 
Assistant Collector of the First Class in any 
of the suits included in group B of the 
Fourth Schedule to the Tenancy Act. Iam 
unable to agree with this contention. True 
it is that it was observed in that case 
that “a suit for ejectmant on one of 
the grounds specified in cl. (b) of s. 57 
is one of the suits mentioned in group B 
of the Fourth Schedule to the Tenancy Act 
and an appealfrom the decree in sucha 


'suitlies to the District Judge"; but in view 


of the clear provisions of cl. (a) ofs. 177, I 
must presume that the observations of the 
learned Judge quoted above had reference to 
the facts of the particular case. I have sent 
for the record of the case of Dina v. Har- 
kishen Das (1) and I find that the value of 
the subject-matter of the suit in that case 
was Rs. 180 and as such obviously an appeal 
did lie to the District Judge in that par- 
ticular case, The very fact that in the 
heading of group B the words “if any” 
showsthat an appeal to the Civil Court 
does not lie against every decree of the 
Assistant Collector of the F'rst Class in suits 
included in group B. For these reasons, 
in my opinion, an appeal did not lie to the 
District Jadge against the decision of 
the Assistant Collector in this particular 
case. 

Then itis argued by the learned Coun- 
sel for the respopdents that a question of 
proprietary title was in issue in the Court 
of first instance and’ was in issue in appeal 
and as sach the learned Distrigt Judge 
was competent to entertain the appeal 
against the decrees of the Assistant Collector, 
In my opinion there is no stbstance in this 

e 


(1) 28 Ind. Cas, 293; 13 A, L. J. 302, 
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contention. As stated above the sole con- - 


troversy between the parties was as to 
whether the house inedispute was on plot 
No. 18/1. It was admittéd on all hands 
that the defendants of plot No. 18/1 and a 
proprietary title with respect to that plot 
was not claimed by any of the defendants. 
The mere fact that the defendants asserted 
that the house was not situate on that plot 
but was situate on a plot with which the 
plaintiffs has no concern did not raise a 
question of proprietary title with respect 
to the particular plot from which the eject- 
ment of the defendants was sought by the 
plaintiffs. Itis further contended by the 
learnefl Counsel for the respondents that the 
case didcome withia the purview of cl. (f) 
of s.177 and as such anappeal did lie to 
the District Judge. There is no force in 
this contention. True it is, that in the 
written statement filed by one of the de- 
fendants' the jurisdiction of the Revenue 
Court to entertain the suit was challenged 
but this challenge was withdrawn when the 
suit proceeded to trial with the result that 
there was no issue framed by the Assistant 
Collector on the question of jurisdiction 
and no such question was decided and as 
such cl. (f) has no application. 

The result is thatin my view no appeal 
lay to the District Judge against the decree 
of the Assistant Collector in this particular 
ease, and as such I setaside the decree of 
the lower Appellate Court and restore the 
decree of the Assistant Collector with costs 
inall Courts. 


Z. K. Decree set aside. 


ALLAHABAD HIGH COURT. 

SxcoND Civit APPgAL No. 1645 or 1926. 

February 8, 1927. 
Present:—Mr. Justice Ashworth. 
Musammat BILASI anp ANOTHER— 
i DEFENDANTS—APPELLANTS 
versus 
BIJAI NARAIN AND oTHERS— 
PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Customary ‘right, whether 
can be dequired by tenant—Right to sell fuel at burn- 
ing ghat—Land leased, whether can be transferred. 

No customary, right to use a piece of land for a 
certain purpose is consistent with the fact of the 
` Tand being leased from another party. e 
Where a person takes 8 piece of land on lease 


BILASI V, BIJAI NARAIN, 


[102 1, O. 1427] 
from its owner for the purpose of stacking and salle 
ing fuel near a burning ghat, he can acquire nO 
customary right to sell fue) at that place and is not 
entitled to transferthe plot cf land taken by him 
on lease to athird person. Any such transfer would 
not be binding upon the owner. *° 

Second appeal against a decree of the 
Additional Subordinate Judge, Benares, 
dated the 26th of July, 1926. 

Mr. K. Verma, for the Appellants. 

JUDGMENT.—This second appeal 
arises out of a suit by the plaintiffs-respond- 
ents for a declaration that a certain sale- 
deed executed by one Musammat Bilasi in 
favour of the defendants-appellants by 
which she purported to sell her interest 
in certain land used for the stacking of 


‘fuel supplied ata burning ghatwas null 


and void. The possession of the land and 
mesne profits were also claimed. 

It has been found by thelower Courta 
that the plaintiffs owned the land and 
that Musammat Bilasi had been their 
tenant on an annua) rent but that she had 
made a denial of their title by transferring 
the land and the good-will of her business 
to the defendants. Both the lower Courts 
decreed the suit. In second appeal it has 
been argded that Musammat  Bilssi was 
possessed ofa right to sell fuel at the place 
in question and that she could transfer 
this right. Referenceis made by Counsel 
of the appellants to the case of Sukh Lal v. 
Bishambhar (1) where it was held that there 
was nothing in thelaw to preventa Maha 
Brahmin mortgaging his right to offerings 
receivable by him in his professional capa- 
city. But in that suit there was no attempt 
to transfer any interest in land. What was 
transferred was merely what may be called . 
the good-will of the business. In the pre- 
sent suit so far as the deed of transfer 
which is impugned purports to transfer the 
good-will of Musammat Bilasi’s business in 
selling fuel, it does no harm to the plaint- 
iffa, but so far as it purports to transfer a 
tight to use the land of the plaintiffs, the 
plaintiffs have a cause of action. No ecus- 
tomary right to use land for a certain pur- 
pose is oonsistent with the fact of the land 
being leased from another party. In 
Ramu Ghatia v. Hemanta Kunwari Debi (2) 
it was held that the mere fact that per- 
sons dcting on a license for use of a bath- 
ing ghat administered to the wants of the 
publie on that ghat could not give the 


(1) 37 Ind. Oas. 661; 39 A. 196; 15 A. L. J. 41. 
(2) 63 Ind. Cas, 498; 19 A. L. J. 4833; 3U. P. L.R 
(A) 102, ; 
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licensees 
against the owner of the ghat.' The present 
case is even stronger. Musammaz Bilasi was 
a tenant and not a licensee. 

For the abdve reasons I think that the 
suit was rightly decided and dismiss the 
appeal. i 

2x Appeal dismissed, 


—À 


MADRAS HIGH COURT. 
APPEAL Soir No. 189 or 1925, 
December *14, 1926, 
Present:—Justice Sir Kumaraswami 
Sastri, Kt., and Mr. Justice Ourgenven. 
N. M. SIVASUBRAMANIA PILLAI— 
DzrENDANT No. l—AÀPPELLANT 


versus 
C. NAGAPPA PILLAI—PrAINTIFF— 


: RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II, r. £— 
Mortgage—Provision for payment of principal on 
default of payment of interest—Suit for interest after 
default —Subsequent suit for principal, whether barred 
—Option of mortgagee—Waiver—Cause of action to 
sue for principal, when arises. 

Where, in & mortgage-deed, it is stipulated that in 
default of payment of interest due on the principal, 
the interest accruing and the principal will, when 
required by the mortgagee, be paid by the mortgagor 
irrespective ofthe due date,the principal will not 
become payable until demand has been made by the 
mortgagee and he has clearly indicated his intention 
to take advantage of the default and to advance the 
date of payment originally fixed upon. The default 
clause being for the benefit of the mortgagee he is 
not bound to enforce it but can waive it. [p, 188, col. 
1 S 


"Lachakkammal v. Sokkayya Naick (1, Ramudh 
Bibi Ammal v, Kandasami Pillai(2), Sawmy Rao v. 


Official Assignee of Madras (3), Badi Bibi Sahibal v. 


Sami Pillai (4, Narna v. Ammani Amma (5), 
Kalippa Nadar v. Sami Iyer (6) and Muthia Chettiar 
v. Venkatasnbbarayulu Naidu (7), relied on. 

A suit, therefore, for interest alone after default in 
payment of the same had been committed would not 
bar a subsequent suit for the principal due uuder the 
mortgage, where no demand had been made by the 
mortgagee for the principal and there was also an 
express reservation in the suit of the right to sue for 
it in a later suit. , [p. 188, col. 2.) 

Appeal. against a decree of the Court of 
the Additional Subordinate Judge, Co- 
imbatore, in O. 8. No. 82 of 1924 (O. S. No. 
150 of 1924 on the file of the Court of 
the Principal Subordinate Judge of Co- 
imbatore). | 

Mr. S. Muthiah Mudaliar, for the Appel- 
lant. 

Mr. T. M. Krishnaswami Iyer, for the 
Respondent. f "n f 


" 
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JUDGMENT. 

Kumaraswami Sastri, J.—This 
appeal arises out of g suit filed Ly the re- 
spondent agains# the appellant and others 
to recover Hs. 11,680 together with costs 
and further intezest alleged to be due under 
a deed of mortgage, datedthe 24th of April, 
1922, executed by the first defendant in 
favour of one Tirumalai Kondasyami Naick- 
en for Rs. 10,000 and assigned by the mort- 
gagee to the plaintiff. The deed of mort- 
gage provides that the principal sum should 
be paid-in two years and thereisa default 
clause. ‘The material portion ofthe decu- 
ment runs as follows:—“ As I have to pay to 
you in cash the said mortgage ambunt of 
Rs. 10,000 (which is) the balance of the sale 
amount due to you in thematter of the pur- 
chase by me, of the said properties from you 
on this date, I shall pay the interest accru- 
ing thereon at the rate of one per cent. per 
mensem from this date, on the 12th Chiirai 
of each year and shall pay the principal 
amountin cash on the 24th April, 1924, on 
which the stipulated period of two years 
expires. Even if there be default on any one 
of the due dates in respect of the payment 
of principal or interest, compound interest 
will be added on the principal and interest 
onceinl2monthsattherateof Rs 1-4 percent, 
per mensem from the date of default, irres- 
pective of other due dates and the interest 
aceruing and the principal will, when re- 
quired by you, be paid (by me) in cash, 
Till the entire payment of the principal 
(which is) this mortgage amount and the 
interest, the under-mentioned properties are 
to remain as hypotheca.” Interest was not 
paid for the first year as stipulated in the 
bond and the respondent filed O. S. No. 495 
of 1923 onthe file of the District Munsif's 
Court of Udumalpet to recover Rs, 1,226-4 
which was the interest due for the first year, 
The plaint in that suit is Ex. Iand after 
setting out the mortgage it states that the 
amount due is Rs. 1,200in respect of inter- 
est at 12 per cent.from the 24th April, 1922 
to the 24th April, 1923, whichis the due 
date for payntent of interest. He claims 
interest on this sum from the :4th of April, 
1923, till the daté of the plaint at 15 per 
cent. evidently undér the default clause, and 
gays that the total sum is Rs. 1,276-4, Then 
follows the statement “As there “is time 
for the principal, I shall collect the same 
afterwards." The plaint prayed for the usual 
mertgage-decree. The defendant was ex 
parte and when the case came on for trial 
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the plaintiff's Vakil stated that he wanted 


only a personal decree for the amount 
and only a personal Yecrae was passed. 

The , defendant raised various pleas 
in this suit for the recovery of the 
principal sum, one of them being that the 
present suit is barred under O. II, r. 2 as the 
whole amount became payable on default 
of payment of interest at the expiry ofthe 
first year and that as the plaintiff sued for 
the recovery of interest alone when the prin- 
cipal also was due, the present suit is barred. 
The Subordinate Judge overruled this con- 
tention and passed a decree for the amount. 
Hence this appeal. 

The only question argued before usis 
whether the present suit is Barred under 
O.II, r. 2 andin order to determine this 
question we have to see whether on the 
date of the first suit to recover the interest 

` the principal sum had fallen due, and was 
capable of being enforced by a suit. I think 
the terms of the document show clearly that 
there has to be a demand to enable the 
mortgagee to claim payment irrespective of 
the period of two years fixed inthe docu- 
ment, The document expressly states that 
after default and irrespective ofthe due 
date the principal sum when required by 
the mortgages be paid by the mortgagor 
in cash. The document winds up by saying 
that till the entire payment of the princi- 
pal (which is) this mortgage amount and the 
interest, the properties described therein 
will stand as hypotheca. It seems to me that 
in cases where there is power given to claim 
the paymentdue on the mortgage-deed and 
where demand is necessary, the money will 
*not become payable until the demand. bas 
been madeand the mortgagee has clearly 
indicated his intention to take advantage 
of the default and advance the date of pay- 
ment originally fixed upon. It is also clear 
that the default clause being for the bene- 
fit of the mortgagee he is not bound to en- 
force the clause but can waive it. I need 
only refer to Lachakkammal v. Sokkayya 
Naik (1), Ramadh Bibi Ammal v. Kandasami 
Pillai (2), Sawmy Rao v. Official Assignee of 
Madras (3), Badi Bibi Sajibal v. Sami Pillai 
(4), Narna v. AmmanieAmms (5), Kalippa 


(1) 48 Ind. Cas. 191; (1918) M. W. N. 586. 

(2) Send. Cas. 724; (1919) M. W.N. 82; 0L. W. 
479; 25 M. L. T. 154. 

(3) 91 ind. Cas. 403; 48 M. 703; 22 L. W. 17; 49 M. 
L. J. 474: A. I. R. 1995 Mad. 1120. 
e (4) 18 M. 258; 6 Ind. Dec. (N. s.) 529. ; 

(5) 35 Ind. Cas. 418; 39 M. 981; 4 L. W. 77; 20 M. L. 
T. 174; (1916) 2 M, W. N. 125; 31 M. L. T. 865, 
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Nadar v. Sami Iyer (6) and Muthia Chettiar 


Venkatasubbarayula Naidu (7). In thepre« ` 


sent case not only itisadmitted thatno de- 
mand was made for the prineipal sum but it 
is also clear from the plaint, Ex I, that when 
the suit for interest was filed the mort- 
gagee expressly stated that the principal 
sum had not then become due, thus showing 
in unequivocal terms that he did not want 
to enforce the penal clausein the document. 
Under these circumstances itseems to me 
to be clear that O. 1L, r. 2 “has no appli- 
cation. . 

The appellant's Vakil relied on’ Muham- 
mad Hafiz v. Muhammad Zakariya (8) and 
Kishen Narain v. Palmal (9) which do not 
help the appellant as inthe viewltakeofthe 
facts of this case and the terms of the mort- 
gage-deed the principal amount had not 
become due because there was no demand 
made for the principal as required by the 
document. I may point out that in the 
two cases the first suit was filed after 
the period within which the debt was pay- 
able had expired. 

It is unnecessary to consider whether the 
fact that» the mortgagee when he claimed 
interest gave up at the trial his prayer for 
relief in respect of the mortgaged property 
would convert the suit into one for pay- 
ment of interest on the personal covenant 
and would exclude the operation of O. IT, 
r. 2. 

I amof opinion that the Subordinate 
Judge was right in holding that O. II, r. 2 
had no application. 

The appeal fails and is dismissed with 
costs. 

Curgenven, J.—I agree. Order. II, 
r. 2 of the Civil Procedure Oode would only 
interpose a bar toa suit for the principal 
due under the mortgage ifthe cause of 
action for making that claim had arisen 
at the time when the respondent filed 
O. S. No. 495 of 1923 for the interest due 
for the first year. I do not thick that it 
had so arisen. The mortgage-bond pro- 

e 


(8) 62 Intl. Cas. 762; (1921) M. W. N. 384. 

(T) 90 Ind. Cas. 1033; 49 M. 403; 22 L. W. 67; 49 
ML J. 394; A.L R. 1926 Mad. 160; 51M. L.J, 

(8) 65 Ind. Cas. 79; 44 A 121; 20A. b. J, 17; 260, 
W. N. 297; (1922) M. W. N. 89: 350, L J. 190. 43 
M. L. J. 248; 15 L. W. 377; 21 Bom. L. R 341; 30 M. 
L. T. 224; 3 P. L. T.279; 1 P. W. R. 1922; A LR 
1922 P. O. 23; 491. A. 9 (P. C. | 

(9) 72 Ind. Cas. 187; 4 Lah. 39; A. I. R. 1922 P. 0, 
419; 44 M L. J. 123; 25 Bom. L. R. 220; 32 M. L T 
41; 37 O. W. N. 802; 18 L. W. 341: 500. 126; 6 P. W, 
R- 1923; 9 O. & A. L. R. 488; 501, A. 115 (P, O). 
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vides that, upon default in the payment of 
interest occurring “the interest accruing 
and the principal will, when required by 
you, be paid by me in cash.” 1 take the 
words ‘‘when required by you” to create 
an option in favour of the mortgagee to 
enforce or not to enforce the provision; so 
that the cause of action to recover the 
principal and the enhanced interest within 
the two years’ period would not arise 
automatically upon default in payment of 
interest being made, but only upon intima- 
tion tothe mortgagor that the option so 
to recover would be availed of, in other 
words, upon makinga demand. Whether 
or not in the absence of euch demand 
the Court was right in giving a decree in 
O. S, No. 495 of 1923 for the first year’s in- 
terest asthe enhanced rate is not now in 
question, and cannot affect the point under 
consideration. The fact remains that not 
only was there no demand for the principal 
but the respondent showed clearly in his 
plaint to that earlier suit that it was his 
intention not to demand itat that time. 
Unless and untilsuch demand was made, 
or the two years’ period after which the 
principal was to fall] due had expired, the 
eause of action to recover it, would not 
arise. The case is thus distinguishable 
from that dealt with by the Judicial Com- 
mittee in Muhammad Hafiz v. Muhammad 
Zakariya (8) inasmuch as, in the first place, 
the bondin that case does not appear to 
have provided for the exercise of an option 
go that the cause of action to recover the 
mortgage-debt arose upon default and in 
the second, the period within which the 
debt was payable had expired. "In either 
case" their Lordships observe, the mort- 
gagees could have sued for realisation 
to provide for the whole amount secured 
by the deed." Mortgage-bonds construed 
to create an option have been acted upon 
in à number of cases before this Court 
(they are to be found cited in Muthia 
Chettiar v. Venkatasubbarayulu Naidu (7) 
.....and the prineiple has been consjstently 
affirmed that, where such an option exiats 
the cause of action does not arise, until, 
within the term after which payment is to 
þe made, it is exercised. 
v. N, V. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
MiscELLANEOUS Civit Case No. 62 or 1927. 
Febréary 18, 1927. 
Present:—Justice Sir Cicil Henry Walsh, 
Kr., and Mr. Justice Banerji. 

In the matter of Firm NEHAL CHAND- 
KISHORI LAL or CAWNPORE--A:SEsSEE. 

Income Tax Act (XI of 1922), ss. 2 (9) (L), 44— 
Joint Hindu family carrying on busiless—Conver- 
Sion into registered firm— Liability to assessment of 


income-taz—Rate of assessment, how to be deter- 
mined, 

The conversion of a joint Hindu family carrying 
on a business into a registered firm does not in 
any way affect the profits made by the firm before 
the conversion or the legal liability to pay ipcome 
tax which already existed before the conversion. 
[p. 191, col. 1. 


] 
Fu the matter 8f Begg Sutherland & Co, (1), follow- 
ed. 


In such a case the assessment should be made on 
the firm as constituted at the time of making the 
assessment. The rate to be assessed upon the in- 
come, profits and gains of the accounting period, 
however, must be determined by the fact as to who 
was infact carrying on the business or making such 
income, profits and gains during the accounting 
period. ln other words, it must, in such a case, be 
assessed on such income, profits and gains of the 
joint Hindu family, the liability for payment thereof 
falling on the assessee, the registered firm, which is 
the successor to the joint family which has ceased 
to carry on the business. [ibid.] 


Reference under s. 63 (Z) of the Indian 
Income Tax, 1922. 

Mr. G. W. Dillon (Government Advocate), 
for the Crown. 

Dr. K. N. Katju, for the Assessee, 

JUDGMENT.—This is a case stated by 
the Commissioner of Income Tax. Shortly 
stated the matter arises in this way. A 
certain firm Nehal Ohand-Kishori Lal of 
Cawnpore carried on business as a joint 
Hindu family, and were doing so between 
June, 1924, and June, 1925, the relevant 
period on which their profits had to be 
based for the assessment under discussion, 
their practice being to keep their accounts 
from June to June. They purport to 
have effected partition on the 10th April, 
1926, by means of a deed in respect of 
which they ceased to carry on business 
as a joint Hindu family and constituted 
themselves a partnership with specified 
shares. Whatever legal effect that parti- 
tion might have in ofher respects, it had 
no effect under the Income Tax Act until 
the 13th June, 1926, when the deed was 
registered. From that date they myst be 
treated as a registered firm under the Act. 
The ,esult of that transaction was that 
they ceased to carry on business as an 
undivided Hindu family and began to 
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carry on the same business asa register- 
ed firm. These two ferma are dealt with 
in two separate definition’ in subs. (9) 
and sub-s. (14) respectively of s, 2 of the 
Income Tax Act. Although Dr. Katju, 
their Counsel, protested against the view, 
we have no doubt that, as a matter of law, 
and for the purpose of this Act, the re- 
gistered firm on the 12th June, 1926, be- 
came the successor of the Hindu undivid- 
ed family in the carrying on of the busi- 
ness. The business may have been the 
same. lt was undoubtedly carriéd on by 
a totally different legal person. From 
that moment the assessee was the register- 
ed firm. It could not be the Hindu undivid- 
ed family because the undivided family ceas- 
ed to exist as a person carrying on the busi- 
ness, so that the registered firm had the 
duty of making the return and had the 
obligation of making the payment due as 
assessee, This, however, does not dispose 
of the question. As was said in In the 
matter of Begg Sutherland and Co, (1): 
“The conversion of a firm into a com- 
pany—the principle applies equally to the 
conversion of a joint Hindu family into 
a registered firm does not in any way 
affect the profits made by the firm before 
the conversion or the legal liability to in- 
come-tax which already existed before the 
conversion. The liability to assessment is 
not conclusive as to the ehargeability in res- 
pect to the period for which such assess- 
ment is made.” Possibly that language 
is not so clear and comprehensive as it 
might be, but the Court there was deal- 
'ing with a negative case, that is to gay, 
it was rejecting the suggestion that the 
new assessee, who would have been liable 
to supertax if he had carried on the 
business during the period under consider- 
ation, was liable to pay super-tax for 
such period although his predecessor-in- 
business would not have been liable if he 
had continued the business as before and 
had been the assessee. A 

We think that this is made even clearer 
by the machinery proyided by the Act 
upon which the Cowrt in that case did 
not dwell. Having discovered your assessee, 
it is then necessary to see what it is he 
js liable for by the Act. By s.10 the tax 
shall be payable by the assessee, under 
.ihe head of ‘business’ in respect of the 
profits or gains of any business carrietl on 

(1) 88 Ind, Cas. 239; 47 A. 715; D, R. 6 A, 333 Civ.; 
fo AL 685; A, 1. R, 1925 All, 535, 
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by him. What profits and gains those 
are, are prescribed by s. 3, which pro- 
vides that the tax should be charged 
at the rate or rates applicable to the total 
income, profits and gains of the previous 
year, and every individual company, firm 
and Hindu undivided family. You, there- 
fore, have to look at the profits of the busi- 
ness in the previous year, by whomsoever 
it was carried-on, and if the rate chargeable 
depends upon the constitution ef the firm or 
company which carried it on, you must look 
to see what was the firm or individualwhich 
carried it on. Ifsuch individual or firm is 
not by law chargeable for super-tax, then 
the rate to be charged on the profits of that 


-prewious year must not include super-tax, 


If on the other hand, the individual or firm 
the business in that pre- 
vious yearis chargeable with super tax, the 
rate charged upon the assessee must in- 
clude that super-tax, for, asin the ease of 
In the matter of Begg Sutherland and Co, 
(1) which is really the converse-of this 
case, the assessee is not necessarily the ` 
person who was carrying on the business 
and making the profits of the previous 
years upon which the assessment made 
upon him has to be based. In our view 
8. 44 makes this abundantly clear, It deals 
with liability in the case of a business which 
has been carried on by a firm and been dis- 
continued. Discontinuance may consist of 
various forms, It may mean total abandon- 
mentor extinction, it may mean self-extinc- 
tion for the purpose of re-construction under 
another form. In this case, the business as 
carried on bythe undivided Hindu family 
was discontinued in theeyes of the law and 


-in accordance with the provisions of thig 


Act, on the 12th June, 1926, when the deed 
was registered. It was recommenced by the 
registe ed firm from that date, and s. 44 
preseri?s the existing liability at the time 
of such ‘discontinuance and makes every 
member of the firm which has been discon- 
tinued, jointly and severally liable for the 
amount ef the tax payable fn respect ofthe 
income, profits and gainsofthe firmupto the 
date of such discontinuance, that is to say, 
the profits and the rate chargeable thereupon 
as provided by s 3. Itappears to us that 
8. 44 could not have been designed for any 
other purpose, and applies without any 
straining of thelanguage. Section 26 isequal- 
lyclear, but in our view it applies toa differ- 
ent consideration, namely, the ascertain- 
ment of the assessee within the meaning of 
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ofs.2atthetime when the assessment is 
made, and it does nbt affect the rate or the 
period in respect of which the profits 
have to be computed. When any change 
occurs in the constitution of a firm or when 
any person has succeeded to any business,— 
and we find that the registerad firmsucceed- 
ed to the. business of thisundivided family,— 
the assessment shall be made on the firm as 
constituted at the time of making the assess- 
ment, that is to say, in this case, on the re- 
gistered ‘firm. 

The machinery of the Act seems to be 
consistent and carefully designed for 
dealing with every pessible contingency 
which may arise in business, We agree 
with the principle laid down in I» the 
matter of Begg Sutherland and Co. (1) and 
are of opinion that the decision in this case 
follows from it as a necessary corollary. Our 
answer to the question stated in para. 9 of 
the Commissioner's ease is that the rate to 
ba assessed upon the income, profits and 
gains of the accounting period, is to be de- 
termined by the fact as to who was in fact 
carrying on the business and making such 
income, profits and gains during the ac- 
counting period. In other words, they must 
be assessed on such'income, profits and gains 
ofa Hindu undivided family, the liability 
for payment thereof falling on the assessee, 
the registered firm, which is the successor 
to the joint family which has ceased to carry 
on the business. The assessee must pay 
the costs of this reference. We might 
mention thatthe question of the company 
in In the matter of Begg Sutherland and Co's 
case (1) having become the successor of the 
firm as assessee within thé meaning of s, 26 
of the Income Tax Act was not disputed by 
the late Mr. L. M. Banerji, who argued on 
behalf of the company. We assess ‘the fee 
of the Government Advocate as Rs. 100. 

Z. K. i 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No, 208 or 1925, 
November 30, 1926. 
Present:—Sir Cecil Henry Walsh, Acting 
Ohief Justica, and Mr. Justice Banerji. 
NARAYAN DXS—DEEFENDANT—AÀ PPSLLANT 
versus 
CHIMMAN LAL AND ANOTHER—PLAINTIFFS 
— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s. 6 (g)— 
Suspended payment of his debts”, meaning of— Notice 
TEHTE 
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of suspension of payment, what amounts to—Adjudi- 
cation, setting aside of-—(osts, order as to—Official 
Receiver, loss occasigned by— Remedy. 

The words “suspended payment of his debts" in 

sub-s. (g) of s. 6 of the Provincial Insolvency Act 
mean entire suspension of his whole indebtedness 
or asis colloquially said of a Bank, uotice to stop 
payment, which means notice of a general intention 
to stop payment to everybody. Tp. 192, col. 1.] 
, Such a notice may be oral but it must be a notice 
in an unambiguous decisive form made ina definite 
form of words to a particular creditor at a definite 
time when the debtor suspended payment of his 
debts. [ibid.] 

Where a creditor obtains an order of adjudication 
against his: debtor on an untenable ground and the 
order is subsequently set aside on appeal, the Official 
Receiver is entitled to receive any costs, refisonably 
incurred by him in the discharge of his duties be- 
tween the date of his appointment and the date of 
the order of the Appellate Court setting aside the 
adjudication, from the petitioning creditor. [p. 192 
cols. 1 & 2.] i 

Where an order of adjudication is set aside and 
the title of the Official Receiver to the properties of 
the insolvent terminates, the Insolvency Court has 
no jurisdiction to make an enquiry into the conduct 
of the Official Receiver with regard to his adminis- 
tration of the properties of the insolvent. The in- 
solvent, in such a case, if he has suffered any 
pecuniary loss as the result of some act of the 
Official Receiver, can seek his ordinary remedy against 
the latter as a private individual in the ordinary 
my m "ues aed peton can recover compensa- 
ion for loss suffered as the result of a leg: Y 
(p. 192, col. 2.] ee 

First appeal from an orderof the District 
Judge, Agra. 

Messrs. B. Malik and Baleshwari Prasad, 
for the Appellant. 

Dr. Sir Tej Bahadar Sapru, Messrs. Shiam 


Krishna Dar and Gopi Nath K wneru, for the 
Respondents, 


JUDGMENT.—This appeal must be? 
allowedso far as the order adjudicating 
the appellant an insolvent is concerned. 
The learned Judge has got himself into 
somewhat of atanglein his endeavour to 
apply the provisions of s. 6, Only two 
alleged acts of insolvency are concerned, 
First, the third in sub-s,(d), where the in- 
solvent with any intent to defeat or delay 
his creditors secludes himself so as to 
deprive his creditors of the, means of com- 
municating with him. That was the only 
ground alleged in ,the original petition, 
That ground was found by the Judge 
in favour of the insolvent, and, sthere- 
fore, no order could be made on 
that. Atthe hearing the learned* Judge 
framed an issue, which itself suggested, 
theother ground mentioned in sub-s, (g) 
namely, “If the insolvent gives notice to any 
of his creditors that he has suspended pay- 
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ment of his debts”. Tt is difficult to re- 
cognise in the form ofthe isgue any relation 
between it and the provisions of the Act 
which we have just quoted. Counsel for the 
petitioning creditors, who are respondents, 
says that the petition waseitherin fact or 
by implication amended so as to include 
this ground. «He also contends that an oral 
notice under sub:s. (g) is sufficient. We do 
not say that it cannot be sufficient, but it 
must be a notice in an unambiguous, deci- 
sive form, made in an definite form of words 
to a particular creditor ata definite time, 
that the debtor has suspended payment of 
his debts. “Suspended payment of his 
debts” in this connection means entire sus- 
pension of his whole indebtedness, or as 
is colloquially said of a Bank, notice to 
stop payment, which of course means notice 
ofa general intention to stop payment to 
everybody. The learned Judge appears to 
have investigated under this issue, No. 4, 
an allegation that the insolvent was indebt- 
edin three hundis. Two of them are said 
not to have been due at this stage. We 


have not troubled to investigate that ques-. 


tion. They are admittedly unpaid and are 
admittedly disputed. In order to show his 
bona fides, the insolvent gave security for 
the amount of these debts in this Court, but 
everybody has a perfect right to dispute 
his liability for a debt at his own risk, 
and to say that because he refused to pay a 
debt, whether he owes it or he does not, 
he has suspended payment of his debts 
within the meaning of this provision, is so 
-novel and startling a proposition that we 
find it difficult to deal with it. The logical 
result would be that a perfectly honest and 
respectable man, who refused to pay an ex- 
tortionate claim against him, might on that 
account be made an insolvent. It seems 
clear that the learned Judge misunderstood 
the Act, and that the provision has no 
application to the facts as they have been 
dealt with in the proceedings in the Court 
below. We must, therefore, set aside the 
act of adjudication and discharge the Official 
Receiver, and direct him „to return to the 
debtor such property as he holds and the 
proceeds of any property which he has 
legitimajely realisedin the exercise of his 
powers during his appointment, We agree 
with Counsel for the appellant and for the 
Receiver that dhy costs reasonably incurred 
in the discharge of his duty between the date 
of his appointment and to-day, the Official 
Receiver is entitled to recover from the 
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petitioning creditor, on the ground that 
people who insist upon ánabsurd claim o 
this kind, and allow the Jud ge to amend an 
application out of existence “and pass an 
order without jurisdiction, do so at their 
own risk. 

There remains the question of a complaint 
made by the appellant, or an application, 
it is difficult to describe it precisely, to this 
Court that an enquiry be made into the 
conduct of the Official Receiver. This 
Court has no jurisdiction to do anything of 
the kind, though no doubt in an existing 
insolvency it might as aspecial case tender 
advice or give directions to the Insolvency 
Judge; but now that the insolvency has 
come*to an end, and the title of the Official 
Receiver is terminated, the insolveney Court 
has no jurisdiction which it can exercise 
in this insolvency at all. The Official 
Receiver from to-day becomes a private 
person. He will, of course, carry out the 
order of this Court as directed above, 
and if he fails to carry out the order, he 
will be liable no doubt to disciplinary 
measures by this Court, butso far as any 
areeni pecuniary loss suffered by the 

is concerned, although we do not 
sit here to advise the parties, presumably 
the appellant must seek his ordinàry remedy 
against the Official Receiver as a private in- 
dividual in the ordinary way in which any 
other person ean recover compensation for 
loss suffered as the result of a legal wrong. 

As regards the costs of the Official Receiv- . 
er appearing here to resist this application, 
we think that here the applicant has put 
himself wholly in the wrong, andalthough 
we have no jurisdiction to make such an 
order as he asks for, wedirect him to pay 
the Official Receiver's costs of resisting this 
application, Ofcourse the appellant is 
entitled to the return of his security which 
he filed as a condition of being allowed to 
appeal. This order is without prejudice 
to any question as to whether he is liable 
or not on the alleged hund$. The hundis 
must be réturned as soon as possible to 
the creditors, The appealis allowed with 
costs. 


Z, K. Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Orvin Borr No. 925 or 1926. 

i February 8, 1927, 
Present:—Mr. Lobo, A. J.C. , 
Miss HIRABAI BURJORJI COWASJI— 
PLAINTIFF . ; 


veraus 
FAKIR MAHOMED VALI MAHOMED 
KHOJA—DEFENDANT. 

Court-fee—Hacess paid by bona fide 
Court's power to refund—Certificate to 
Authorities, form of. 

The Court has jurisdiction to issue a certificate to 
enable a plaintiff to apply to Revenue Authorities for 
refund of Oourt-fee paid ona plaint in excess by a 


bona fide mistake. - 
Hari Har Guru v. Ananda Mahanty (1) and 


Chandra Hari Singh v. Tipan Prosad Singh (2), relied 
upon. 


Application for certificate to enable an 
application being made to the Revenue 
Authorities for a refund of Court-fees paid 
jn excess. 

Mr. Rewachand 
Plaintiff. 

ORDER.—I think this application must 
be granted. There is clearly an over pay- 
ment of Court-fees to the extent of 


mistake— 
Revenue 


Vissanmal, for the 


Rs. 168-12-0. I have examined the record, 


andconsidered theapplicationof thelearned 
Pleader of the plaintiff and I am of opin- 
ion that the over payment is the result 
of a bona fide mistake. On the authority 
of the cases reported as Hart Har Guru 
v. Ananda Mahanty (1) and Chandra Hari 
Singh v. Tipan Prosad Singh (2), Icon- 
sider that I have jurisdiction to order the 
issue of a certificate to enable the plaint- 
iff to apply to the Revenue Authorities 
to obtain a refund of the excess Court-fee. 

Let a certificate issue to the plaintiff 
more or less in the form shownin Hari Har 
Guru v. Ananda Mahanty (1). 

P. B. A. Application granted. 


(1) 20 Ind. Cas. 498; 40 C. 365. 
(2) 46 Ind, Cas.271; 3P. L. J.452; (1918) Pat. 
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ALLAHABAD HIGH COURT. 
EXECUTION Sroonp Civit Appsat No, 629 oF 


areh 16, 1927. 
Present:-4Mr. Justice Iqbal Ahmad. 
AMOLAKCHAND—J opaMENT-DEBTOR 
—APPELLANT 
versus 
BHAGWAN DAS-—Dszoczn2E- HoLpER 


— RESPONDENT. 

Decree—Liability of joint  judgment-debtors—In- 
solvency of some — Composition with creditors — 
Decree-holder accepting dividend—Decree-holder's 
right to proceed against others for balance—HRelease 
of joint debtor, effect of. 

The eholder of a joint decree against several 
persons is entitled to realise the entire decretal 
amount from any one of the judgment-debtors and 
arelease of any one of them by the decree-holder 
does not absolve the remaining judgment-debtors from 
their liability under the decree. [p.194, col. l.: 

The fact that such a deeree-holder entered into a 
composition with some ofthe judgment-debtors who 
became insolvents does not, therefore, debar him 
from procesding for the balance of the decretal 
amount against the other judgment-debtors. ([ibid.j 

Execution second appeal from a decree 
ofthe Subordinate Judge, Agra, dated the 
2nd of January, 1926. . 


Mr. G. L. Agarwala, for the Appellant. 
Mr. S. N. Seth, for Mr, S. K. Dar, for the 
Respondent. 


JUDGMENT.—This 
debtor’s appeal and arises under the 
following circumstances. A suit was 
brought by the decree-holder-respondent 
for recovery of a certain amount of money 
against Munna Lal and his three sons 
Radhe Lal, Brij Mohan and Amolak Chand. 
Amolak Chand is the appellant in the 
present appeal. Munna Lal, Radhe Lal 
and Brij Mohan were adjudicated insqlv- 
énts during the pendency of the suit, 
and the Official Receiver, in whom the 
estate of the above-mentioned insolvents 
had vested, was made a party to the suit. 
It appears that an objection based on 
s. 29 of the Provincial Insolvency Act 
was taken before the Oourt trying the 
suit, but the objection was overruled 
and the Court observed in the course of 
its judgment that “ofcourse the plaintiff 
will take his decree “to the Insolvency 
Court and get'rateable distribution from 
the assets of the insolvents along with 
other creditors’. A decree for a certain 
amount was passed against* all the 
defendants. After being armed, with the 
decree the decree-holder applied in the 
insolveney Court to be included in the 


is a judgment- 


EN 
tn VÀ 


} 


* 

194. . ; 
schedule of creditors with respect to the 
fulldecretal amount and bis application 
was allowed. Thereafter the insolvents 
made a composition with some, if not all, 
of the echeduled creditors including the 
decree-holder. By that composition the 
decree-holder agreed to accept from the 
insolvents a sum of Rs. 355-14-0 in lieu of 
the decretal amount due from them. 
Notwithstanding the composition referred 
to above, the decree-holder applied for 
the execution of the decree against Amolak 
Chand appellant, and prayed for the 
recovery of the whele of the decretal 
amount due from him. Amolak Uhand 
objeeted to the application for execution 
on the ground that, in view of the 
composition, referred to above, the decree 
must be deemed to have been satisfied in 
its entirety, and was not capable of execu- 
tion. This objection was given effect 
to by the learned Munsif but was over- 
ruled by the lower Appellate Court, 

It appears that at the time that the decree- 
holder filed his application for execution 
he had: not realised any amount in 
pursuance of the composition referred to 
above. 
the lower Appellate Court is perfectly 
correct and ought to be affirmed. The 
decree held by the decree-holder was a 
joint decree against Munna Lal and his 
sons. The decree-holder was entitled to 
realise the entire decretal amount from 
any one of the judgment-debtors. The 


‘release of any one of the judgment-debtors 


by the decree holder could not absolve the 
remaining judgment-debtors from their 
liability under the decree. 
resition is, in view of the provisions af 
S. 89 of the Provincial Insolvency Act, 
undoubtedly binding cn the decree- 
holder, but the benefit of that composi- 
tioncan only be taken by the insolvents 


-and not Ly persons who were no party to 


that ccmposition, The insolvents have by 
the composition been relieved of their 


liability under the decree, but Amolak : 


Chand, not being a party tQ the compo- 
sition still remajns liable tothe decree- 
holder for euch portion cf the decretal 
amount as has not already been realised 
by the -decree-Lolderin pursuance of the 
composition referred to above. The view 
I take is in ccnscnance with the view 
taken im the case of Kirtee Chunder 
Mitter v, Struthers (1), It isto be noted 

(1) 40. 826; 3 C. L, R. 546; 2 Ind, Dee, (s 8) 219? 


. LADO RANI GUSTU v, SIBHAG BANI. 


In my judgment the decision of . 


The com-. 


[102 I. O. 1827) 
that by the composition the decree holder 
never undertook to exonerate Amolak 
Chand frem his liability under the 
decree, i : 

For the reasons given above, while dis- 
missing the appeal, I must point out to 
the execution Court that Amolak Chand is 
liable only for such portion of the decretal 
amount as has not already been realised 
by the decree-holder in pursuance of the 
above mentioned composition. The re- 
spondent is entitled to his costs ‘of the 
appeal, : 


A, N.A. Appeal dismissed. 


LAHORE HIGH COURT. 

MiscELLANEOUS Ürvin APPEAL No. 2106 

or 1926. 

* March 1, 1927. 
Present:—Mr. Justice Skemp. 
Shrimati LADO RANI GUSTU— 
APPLICANT-—À PPELLANT 
versus 
Musammat SIBHAG RANIalias KANWAR 

PATI—Osirorog—RESPONDENT. 

Will—Construction—Ezecutor by — implication— 
Appointment as executor, what constitutes—Amend- 
ment of application for Probate into one for Letters 
of Administration. 

A testator executed a Will leaving the bulk of his 
property to his minor daughter and appointed his 
mother as her guardian and stated that she should 
have full right to spend the income but not the 
principal, No other specific duties were laid upon the 
testator’s mother but there were directions that he 
did not wish certain after-death ceremonies to be 
performed but merely that his mother should feast 
the poor on his death anniversaries : i 

Held, that the mother had not been appointed 
executor by the terms of the Will. 

An application for Probate may be allowed to be 
amended even in appeal into one for Letters of 
Administration, when it is found shat no one has 
been appointed as an executor under the Will, in 
view of the fact that the law relating to Wills is im- 
perfectly urderstcod in India, especially in the 
Mufassil. 

Miscellaneous appeal from a deoree of 
the District Judge, Ambala, dated the let 
July, 1976. : | 
i Mr. Mehar Chand Mahajan, for the Appel- 
ant. : 


Mr. Shamatr Chand, for the Respcndent, 


(103 L ©. 1997] - 


JUDGMENT.—In this case one Pandit 
Manmohan Nath Gurtu executed. a Will 
leaving the bulk of his property to his 
minor daughter and appointing his mother 
as her guardian. He left a piece of land 
to his mother and disinherited his wife for 
misconduct, - 

The mother Musammat Lado Rani applied 
for Probate and was opposed by the wife 
Musammat Sibhag Rani who urged that the 
document was nota ‘Will, that it was in- 
valid because it was attested by only 
one witness, and that asno executor had 
been appointed no application for Probate 
lay. The learned District Judge found that 
the document was a Will and that the 
attestation by only ome witness was imma- 
terial; but he dismissed the application on 
the ground. that there was no executor. 

The petitioner has appealed on two 
grounds (1) that shehad been appointed as 
executor by implication and (2) that in any 
case the District Judge should have treated 
the application as one for grant of Letters 
of Administration with the Will annexed. 

Counsel for theappellant, Mr. Mehar Chand 
Mahajan, contended that the Will appoint- 
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the application would have to beamend- 
ed. Under the peculiar circumstances I 
think it just.to give leave to amend. In 
this country, espegially in the Mufassil 
the law as ioAVill is imperfectly known, 
otherwise Pandit Manmohan Nath who 


' left an elaborate Will would undoubtedly 


have appointed an executor. It does not 
appear just to deféatthis Will because of 
technical errors made by the petitioner in 
the form of her application’ I, therefore, 
accept the appeal and grant leave to the 
appellant to make a fresh application for 
Letters of Administration in the Court of 
the learned Distriet Judge, but as it is 
the petitioner's error which is responsible 
for this appeal she is to pay the sregpond- 
ent'scostsin this Court. 


R. L, Appeal accepted, 


ed Musammat Lado Rani „executor by . l 


implication. The relevant points are that 
the Will appointed the petitioner guardian 
of the testator's minor daughter Musam- 
mat Uma Wati and stated that she should 
have full right to spend the income al- 
though it would not be proper to spend the 
principal. No other specific duties were 
laid upon the testator's mother but there 
were directions that he did not wish 
certain after-death ceremonies to be pər- 
formed but merely that his mother should 
feast the poor on death anniversaries, 
These facts are quite insufficient to make 
the appellant executor by implication, see 
the notes on s. 222 (2) of the Indian 
Succession Act in any annotated Edi- 
. tion. Monohur Mookerjee, in the matter of (1) 
which was cited for the appellant does not 
really help her, thefacts being much stronger 
than in the present case. I, therefore, 
find that Musammat Lado Rani was not 
appointed executor by implication. 

, On the second point it seems pretty 
clear that the District Judge was not 
` asked to grant Letters of Administration 
and that the possibility of doing so is 
raised here for the first time. Admittedly 


(50. 556 O.L. Rm; 2 Ind, Deo (s.s) 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
‘Szconp Civi, APPEAL No. 174-B oF 1920. 
March 28, 1927. 
Present:—Mr. Kinkhede, A. J. O. 
GOVIND JAGESHWAR— PLAINTIFF 
—APPELLANT 
versus 
KASHIRAO AND oTHERS—DEFRNDANTS— 
RESPONDENTS. 
` Co-owner—Right to sue—Suit against trespasser— 
All co-owners not necessary parties. . 
A co-owner or a tenant in common is entitled to 
Bue a trespasser in ejectment without joining the 
other co-owners as parties to the suit. [p. 196, col. 


2; p. 197, cols. 1 & z] f 
Ahmed Sahib Shutari v. Magnesite Syndicate 


Limited (1), followed. 

Second appeal from a decree of the 
District Judge, East Berar, Amraoti, in 
Civil Appeal No. 121 of 1926, dated the 6th 
February, 1926. 

Messrs. R. R. Jaiwant, R. B. and V. R. 
Dhoke, for the Appellant. 

Messrs. P. C. Dust and M. R. Pathak, for 
the Respondents. 


JUDGMENT. —This judgmént will 
also dispose of Second Appeal No, 186-B of 
1926. One Goma mortgaged his two fielda 
Nos. 25 and 15/2 to one Jageshwar in 1905, 
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Jageshwar filed Suit No. 153 of 1913 but 
he died before obtaining a final decree 
for foreclosure. He left behind him the 
present plaintiff, Govfnd, Whom he had 
adopted as a son to himself. He was 
brought on record and the final decree 
was passed in his name on 28th November, 
1919, Ex P-10. Plaintiff was then minor 
and his natural father, Diwaker Nagorao, 
acted as his guardian and managed his 
affairs. Consequently for the purposes of 
that suit the said Diwaker Nagorao figured 
as Govind's next friend. Jageshwar had 
left a Will, dated the llth October, 1915, 
(Ex. P-1) whereby he bequeathed an 
8-annas ghare in the estate to his adopted 
son and the remainder was distributed by 
him amongst several persons of whom 
Diwaker Nagorao got 2-annas share. Thus 
although the final decree stood in the 
plaintiffs name alone, other persons were 
interested in the same as co-legatees with 
him, his individual share therein being 
only 8-annas. Diwaker Nagorao purport- 
ing to act as guardian of Govind and for 
self-executed two sale-deeds, one dated 
29th April, 1918, (Ex. P-11) and the other 
dated 22nd June, 1918, (Ex. P-12) in favour 


of Bhagwanji Thakare for Rs. 1,350 and. 


Rs. 400 in respect of Survey Nos, 15/2 
and 25 respectively. These sale-deeds 
recite that the consideration was required 
to satisfy an antecedent debt due by Jagesh- 
war to one Krishnaji Tarar's legal repre- 
sentative one Lahnu. The purchaser was 
put in possession of the property pur- 
chased by him. The plaintiff alleging 
.that the sales were without legal necessity 
instituted the present suiton 3rd May, 
1924, for setting aside the alienations and 
recovering possession as owner thereof. 

The defence was that the sales were 
supported by legal necessity inasmuch as 
property was sold to pay off debt due to 
one Krishnaji. Defendants also pleaded 
bona fide enquiry. Theirfurther plea was 
that Diwaker Nagorao was appointed a 
guardian and manager of plaintiff's estate 
by the terms of Jageshway's Will and, 
therefore. his acts were binding on the 
latter. It was also pleaded that under 
the terms of the Will Jageshwar had 
bequeathed 2-annas share in the money. 
lending business and fields acquired by 
that business after the date ofthe Will 
and that as the fields in suit were the 
after acquisitidns, Diwaker hada 2-annas 
share therein and plaintiff could not queg- 
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tion the sale in respect of that 2-annas 
share belonging to Diwekar. 

The Court of first ingtance held that 
the sales were not binding on the plaintiff, 
that Diwaker had Z-annas share in the 
property, and that the claim was within 
time and accordingly passed a decree in 
plaintiffs favour for joint possession of two 
fields to the extent of 14-annas share 
therein and dismissed the claim in respect 
of the remaining 2.annas share. The de-: 
fendants appealed to the District Judge 
urging as many as 8 grounds bf appeal 
and also raised an additional ground of 
limitation at the hearing. The plaintiff 
filed a cross-objection in respect of 2-annas 
Share for which his claim was disallowed 
by the first Court, but withdrew that cross- 
objection; this meant that he accepted the 
deposition made by his adopted father in 
favour of Diwaker Nagorao. The District 
Judge while agreeing with the Court of 
first instance that the sales were not bind- 
ing on the plaintiff and that the claim 
was within time held further that under 
the terms of the Will plaintiff was entitled 
to only 8annas share, and that conse- ` 
quently he oould not attack the sale in 
suit in respect of anything more than 
8-annas share. The District Judge accord- 
ingly allowed the appeal in respect of 
6-annas share on the ground that the 
6-annas did not belong to plaintiff. Plaint- 
iff Has, therefore, filled this appeal, and 
the defendants have filed Second Appeal 
No. 186-B of 1926: 

So far as the defendants’ appeal is con- 
cerned I think there is absolutely no room: 
for any interference with the decision ap- 
pealed against. The Courts below have 
concurrently found that the sales were not: 
for legal necessity and that there wasno bona 
fide enquiry, and that the recital in the 
sale-deeds that money was required to pay 
off an antecedent debt was only a formal 
recital to give the transaction the appear- 
ance of legal necessity. In short, the 
Courts have drawn the conclusion and I 
think rightly, that the sales were made 
under circumstances which could not con- 
stitute legal necessity so as to bind the 
plaintiff. The defendants’ appeal so far as 
it relates to 8-annas share in the fields in. ` 
suit must, therefore, stand dismissed with. 
costs. ? 

With regard to plaintiff's appeal re- 
lating to 6-annas share it is conceded, 
as it has to be, by the defendants-respond. 
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ents, that there *is neither pleading nor 
issue about the existence of any interest 
in that 6-arfnas share in favour of other 
persons, on the lines on which a specific 
plea was raised as regards the 2-annas 
share of Diwaker Nagorao. It is also signi- 
ficant to note that amongst the nine 
grounds of appeal taken up by the de- 
fendants in their own appeal to the Dis- 
trict Judge, there is not asingle ground 
contending tbat plaintiff could not get a 
decree in respect of anything in excess 
of his 8-annas share, Under these cir- 
cumstances  plaintiffappellant contends 
that the lower appellate Court was not 
justified in taking up the grounds of its 
own motion and allowing the defendants’ 
appeal on a point not urged by them. It 
is also pointed out that if this Court were 
to look into evidence the appellant would 
be in a position to point out some material 
on the record which would go to show 
that the claims of the other legatees were 
gatiefied, and that, therefore, plaintiff was 
entitled to obtain a decree to the extent 
to which his claim was decreed by the 
Court of firstinstance. But,in my opinion, 
ihe District Judge clearly went wrong in 
alowing the defendants to succeed even 
to the partial extent of the 6-annas share 
upon a point not really arising on the 
defence urged by them. The plaintiff as 
& co-owner or a tenant-in- common was 
entitled to sue a trespasser in ejectment, 
even though he may not be interested in 
the entire property. It has been held in 
Ahmed Sahib Shutart v. Magnesite Syndi- 
cate Limited (1) that one of several co-owners 
can maintain an action in ejectment against 
a trespasser without joining the other 
co-owners as parties ta the action. It 
was primarily the duty of the defendants 
. to specifically raise the necessary defence 
to enable the Court to refuse the full 
relief to a plaintiff, even though he could 
make outa title to only 8-annas share in 
the property In suit. Of course if the 
point had been raised and put in issue 
and decided against the plaintiff, then 
only, he could have been deprived of 
the excess decreed in his favour, upona 
proper objection being taken against a 
decree for such excess. If the necessary 
facts had been pleaded at the stage of the 
trial, the plaintiff would have had full 


(1) 29 Ind. Cas. 60: 39 M, 501; 2 L. W. 460; 17 M. L. 
'T. 387; 28 M, L. J. 598, 
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opportunity of showing that by reason of 
an arrangemefit between himself and co- 
legatees, he had acquired a title to the 
entire property in suit. I cannot, in the 
present state of the record, maintain the dis- 
missal of the plaintiff's claim to the ex- 
tent of 6-annas share in the property in 
suit. 

The decree of the lower Appellate Court 
thus needs modification in this respect. 
But the next question which arises for 
consideration is whether the defendants 
should be given an opportunity to plead 
now what they omitted to plead’ at the 
proper time. I wasfor atime inclined to 
the view that I should give them now 
an opportunity to raise this new defence 
and send the case down for investigation 
thereof. But after further consideration I 
have come to the conclusion that the defect, 
ifany, due to the omission to bring the other 
beneficiaries under the Will, either as co- 
plaintiffs, or co-defendants in this suit. 
before the Court, was not such a defect 
as could not be cured at all, and that if 
the defendants were to be shown any con- 
cession, plaintiff was also entitled to the 
concession of being permitted to either 
join the other beneficiaries as parties to 
the suit, or allege the necessary facts 
which would entitle him alone to sue for 
the entire relief, by amending his plaint 
wherever necessary. Whether the plaintiff 
followed the first or the second course, 
the position of the defendants was not in 
any way improved, or likely to be better- 
ed, for the simple reason that, as against 
those beneficiaries, or even plaintiff as re- 
presenting their interest, the findings that 
Krishnaji Tarar's debt was entered in the 
sale-deed under circumstances which show- 
ed that it was only a nominal and formal 
recital, and that Diwaker did not manage 
the estate well, and further, that the 
purchaser did not make proper enquiries 
in taking the sales nor was there any 
benefit derived by the estate from the 
sales, would still stand in'the way. Treat- 
ing the act of Diwaker Nagorao as an 
act of management in his capacity of an 
executor under the terms of the Will there 
was need for proof to justify that! act as 
a piece of prudent management. , In the 
absence of any such proof tke sales could 
no be supported, even as regards 6-anna&s 
share of the remaining beneficiaries. In 
this view ofthe case I see no justification 
for sending the case down for trial of 
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any new defence relevant tg the plaintiff's 
claim for 6-annas share., 4 

The plaintiff's appeal is, therefore, allow- 
ed with costs. The decree of the lower 
Appellate Court will be reversed and that 
of the first Court restored, except as to 
mesne profits. The plaintiff-appellant shall 
get his costs in all Courts from the de- 
fendants in proportion.to his success in the 
litigation. 

G. R. D. 

A. N. A, 


Appeal allowed, 


LAHORE HIGH COURT. 
BECOND Orvin APPEAL No. 2130 or 1926. 
February 1, 1927. 

. Present; —Mr. Justice Dalip Singh. 
MOLAR-—PLAINTIFF—APPELLANT 

l Tersus 
RAM PARSHAD anp-oTHERS—DEFENDANIS 
— RESPONDENTS. 

Practice—Admission of party, use of—Procedure. 

An admission made by a party in a previous pro- 
ceeding must be putto that party before it is used 
against him in a subsequent case. 

Sawan Singh v. Emperor (1), followed. 

Second appeal against the decree of the 
Senior Sub-Judge, Rohtak, dated the 9th 
August, 1926, reversing that of the Fourth 
Class, Sub-Judge, Sonepat, dated the lith 
May, 1926. 

Mr, Shamair Chand for the Appellant, 

Mr. Brij Lal, for the Respondents. 

JUDGMENT.—The plaintiffs sued for 
demolition of a house or part thereof on 
the allegation that it was a fresh construc- 
tion which had obstructed the passage of 
carts on shamilat deh. The trial Court 
held that the plaintiffs’ oral evidence 
proved their case and. decreed the suit. On 
appeal the learned Senior Sub Judge relied 
on an order of the Sub-Divisional Offieer 
in which one of the plaintiffs Sudhan 
was alleged to have admitted that the pre- 
sent defendants, were not guilty of any 
encroachments. He, therefore, accepted 
the appeal and dismissed the plaintiffs’ 
suit with costs throughout as barred by 
time. In second appeal Counsel for the 
appellants urges that no copy of thestate- 
ment was put on the record in the trial 
Court nor was any reference made to the 
statement in the groundsof appeal, nor was 
the admission, if any, put to Sudhan for his 
explanation nor could his statement bind 
Melar the other plaintiff, I do not think 
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there is any question of the statement 
binding Molar, the other plaintiff. It is a 
question of the weight to be attached to the 
present evidence having regard to the pre- 
vious admission, if any, of one of the 
plaintiffs. Counsel relies on Sawan Singh 
v. Emperor (1) as authority for the proposi- 
tion that the admission should have been 
put to Sudhan. Counsel for the respond- 
ents does not contest that the statement of 
Sudhan was not proved. He states, however, 
that by mistake of Counsel evidently only 
the order of the Sub-Divisional Officer em- 
bodying the statement, was put in. In these 
circumstances I must accept the appeal 
and semand the case to the Senior Sub- 
Judge fordecision. He will also decide, 
if necessary, whether the copy of Sudhan's 
statement should be allowed to be put in 
now. The costs will abide the event. 

R. L. eal accepted. 

(1) 90 Ind. Cas. 657; A. I. R. 1925 Lah. 499; 7 L, L 
J, 339; 26 Cr, L. J. 1585. 


PRIVY COUNCIL. 
APPEAL FROM TAE GaLcoTTa Hies Covert, 
March 21, 1927. 
Present:—Lord Phillimore, Lord Darling, 
Mr. Ameer Ali and Sir Lancelot 
Sanderson. 
NARAYAN DAS KHETTRY, stNcE 
DECEASED NOW REPRESENTED BY Musammat} 
PANNO BIBI—APPELLANT 


versus 
JATINDRA NATH ROY CHOWDHURY 
AND OTBERS—RESPONDEN18. 

Bengal Land Revenue Sales Act (XI of 1859), ss. 8, 
10, 11—Revenue sale—Sale of estate containing build- 
ings—Buildings, whether pass to purchaser—'Hstate’, 
whether includes buildings—Mazxim ‘quicquid planta- 
tur solo, solo cedit’, how jar applicable to India —Land 
acquisition—Acquisition of land containing building 
—Apportionment of compensation between owner of 
building andeowner of land. * 

On the failure of an owner to pay the Government 
assessment, his estate or interest in the land is 
forfeited or rather determined, and by a sale 
held under Act XI of 1859, what is sold is not 
the interest of the defaulting owner, but the interest 
ofthe Crown, subject to the payment of the Govern- 
ment assessment. [p. 200, col. 2.] 

Surja Kanta Acharjya Bahadur v. Sarai Chandra 
Roy (1), followed. 

The rule of law that whatever is affixed or built 
on the soil becomes a part ofit and is subjected to 
the same rights of property asthe soil itself has at 
the most only a limited application in India, [p. 200, 
col. 2; p. 201, col. 1.] 
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The word ‘estate’ in the Bengal Land Revenue Sales 
Act XI of 1859, must be taken to have a more 
limited meaning than it would have in English Law 
and the Government's power ofsale for arrears of 
revenue prima facie is limited to the land, which is 
subject to the payment to the Government of the 
annual revenue, in respect of which the proprietor 
is entered in tha General Register of Revenue-pay- 
ing estates; the ownership of buildings standing 
on the land does not, therefore, pass to a purchaser 
of an estate at a sale for arrears of revenue. [p. 201, 
cols. 1 & 2.] ' 

Where dn estate consisting of land and building 
is acquired under the Land Acquisition Act and the 
ownership of the land and the building vests in 
different persons, in apportioning the amount of 
compensation between the owner of the house and 
the owner of the building the Court should take into 
consideration the fact that the ownerof the land has 
a right to call for removal of the house in which case 
the owner of the building will get only the cost of 
the materials. The Court should also consider the 
possibility that but for the acquisition the owner of 
the house would bea possible purchaser who might 
be willing to pay more than the demolition value. [p. 
201, col. 2; p. 202, col. 1.] 

Appeal from the decree and judgment of 
the Calcutta High Court (Sir Hugh Walms- 
ley and Mukerji, JJ.), in Appeal from 
Original Decree No. 44 of 1923, dated the 
12th March, 1925, and repcrted as 90 Ind. 
Cas. 901, reversing thatof the Subordinate 
Judge, First Court, 24-Parganas, dated 


the 24th August, 1922. 


Sir George Lowndes and Mr, K. Brown, for 
the Appellant. 

Messrs. A. M. Dunne and B. Dube, for 
the Respondents, 


JUDGMENT. 

Sir Lancelot Sanderson.—This is 
the plaintiff's appeal against the decision 
of a Division Bench of the High Court of 
Judicature at Fort William in Bengal, 
given on the 12th March, 1925, which re- 
versed a judgment and decree, dated the 
24th August, 1922, of the learned Subordi- 
nate Judge of the 24-Perganas. 

The material facts are as followa:— 

Satyendra Nath Roy, who was the pre- 
decessor of the defendants, was the pro- 
prietor of the holding in question. 

The holding was sold in Dacember, 1919, 
under the provisions of Act XI of 1859 for 

arrears of the Government revenue of 
Rs. 2-8-1. 

The plaintiff purchased the holding at 
the sale for the sum of Rs. 2,900. Applica- 
tion was male to the Divisional Commis- 
sioner by the defendants or their prede- 
cesssor to hava the sale set aside, but the 
application was refused. 

Oa the 5th July, 1920, a sale cartificate 
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was issued to the p]aintiff by the Collector 
of the 9í.Pefganas, certifying that the 
plaintiff had purchased, under Act XI of 
1859, the mahal, which was specified in 
the certificate and which was situate in 
the Touzi of the District of the 24-Per. 
ganas. 

It appears from the copy of the certificate 
which is before their Lordships that it was 
therein stated that the purchase took effect 
on the lst day of May, 1919. 

At the hearing of the appeal by their 
Lordships there was a disputeas to the cor- 
rectness of the last-mentioned date, 

Walmsley, J. in his judgment referred 
to this date as the Ist May, 1920, while 
Mukerji, J., referred toit asthe Ist May, 
1919. 

If it becomes necessary to ascertain the 
correct date, a reference will be necessary 
for that purpose. 

On the 2nd August, 1920, a declaration 
was made under the provisions of the Land 
Acquisition Act, viz., Act I of 1894, in res- 
pect of the holding, aud on the llth 
March, 1921, the Daputy Collector made his 
‘award, The total amount of the award was 
Rs. 14,569 (omitting annas and pies). 

The sum awarded in respect of the land 
and trees, and the additional compensation 
under s. 23 (2), was Rs. 2,181, and the 
amount in respect of "structures" and 
the additional compensation was Rs. 12,388. 

The "structures" consisted of a resi- 
dential house which had been erected by 
Satyendra Nath Roy,and it was standing 
on the land at the time of the plaintiff's 
purchase, 

The plaintiff's name had been registered 
under Act VII of 1876 (B. O.), and he 
olaimed the whole amount of the compen- 
sation money, viz., Rs. 14,569. The Collect- 
or decided that it was necessary for the 
plaintiff to produce an order of a com- 
petent Court before the money could ba 
paid to him. 

Accordingly, the plaintiff instituted the 
present suit, in which he.claímed that his 
right, title and interest to the holding in 
question and to the whole of ths compen- 
sation money should be established and 
declared. Ha prayed for a further devlaration 
that he was entitled to withdraw the com. 
pensation money deposited jn thè Alipore 
Qpllectorate. > . 

It was urged on bahalf of the defendants 
in the trial Court that the sale was not 
valid or biadiag on tham. Tas learg44 
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Subordinate Judge found against the de- 
fendants on this issue, -and tiNs finding was 
not disputed- in the High Court or on the 
appeal to this Board. 

Assuming the sale to be valid, it was 
not disputed that the plaintiff was entitled 
to the compensation money awarded in 
respect of the land and trees. 

It was, however, urged on behalf of th 
defendants that the plaintiff had not acquir- 
ed any title to- the building on the land by 
his purchase at the above-mentioned sale, 
and consequently that he was not entitled 
to any of the compensation money awarded 
in respect thereof. . 

The learned Subordinate Judge held 
that the building on the land passed with 
the holding to the auction-purchaser: (i.e., 
the plaintiff) by the revenue sale, and that 
the plafntiff was entitled to recover the 
entire compensation money. 


On appeal to the High Court, the learned 
Judges held that the ownership of the 
building did not pass to the plaintiff on 
ihe above-mentioned sale, but that the 


defendants remained the proprietors there- 
of 


The learned Judges then proceeded to : 


the consideration of the question whether 
the defendants were entitled to the whole 
of the compensation money awarded in 
respect of the building, and for the reasons 
set out in the judgments of the learned 
Judges they decided that the defendants 
were entitled to the whole amount awarded 
for the building, less a sum of Rs, 2,300. 
The sum of Rs. 2,300 was awarded by the 
learned Judges aS compensation to the 
plaintiff at the rate of Rs. 100 per month 
in respect of 23 months, which period was 
calculated from the lst May, 1919, to the 
llth March, 1921, when the Collector took 
-possession of the premises. 


From this decision the plaintiff has 
appealed. The first question is whether 
the learned Judges of the High Court were 
right in holdimg that the title to the 
building did not pass tô the plaintiff by 
reason of his purchase $t the revenue auc- 
tion sale. 

It was not disputed that if the plaintifi's 
case wag based upon a conveyance by the 

. late proprietox of the land, the house would 
pass with the land tothe purchaser; but 
it was argued on behalf of the defendants 
that as the sale in question was under 
the Act XI of 1859 it was merely a sale 
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by the Collector of the Government'? 
interest. 

'This part of the defendants' *eontention ' 
is, in their Lordships’ opinion, correct ; for 
in Surja Kanta Acharjya Bahadur v. Sarat 
Chandra Roy (1), the Judicial Committee 
held that- on the failure of an owner to 
pay the Government assessment, his estate 


‘or interest in the land, is forfeited or 


rather determined,and that by a,sale held 
under Act XI of 1859, what wassold was 
not the interest of the defaulting owner, 
but the interest of the Crown, subject 
to the payment of the Government assess- 
ment. 

It ig, therefore, necessary to ascertain 
what was the interest of the Crown which 
was subject to the Government assessment. 

The preamble to Act XI of 1859 recites 
that it is desirable, among other things, to: 
improve the law relating to sales of land 
for arrears of revenue in the Provinces of 
Bengal, Bihar and Orissa. 

Section 3 provides for the sale of the 
"estates in arrear" in the payment of 


‘revenue at public auction to the highest 


bidder. 

There is no definition of ‘the word 
“estates”? in the 1859 Act, but in the 
Bengal Act VII of 1868, which is to be 
read with and taken as part of thesaid Act 
of 1859, provision is made thatin that Act 
and the Act XI of 1859 the word "estate" 
means any land orshare in land subject to 
the payment to the Government of an 
annual sum in respect of which the name 
of a proprietor is entered on the Register 
known as the General Register of all Re- 
venue. paying estates, or in respect of 
which a separate account may, in pur- 
suance of s. l0ors. 11 of the said Act XI of 
1889, have been opened. 

It was argued on behalf of the defend- 
ants that it was the land so entered on the 
register, and not the building on the land, 
which was subject to the payment of the 
Government revenue and which passed to 
the purchaser at the auction sale held under 
the provisions of Act XI of 1859. 

The property in question lies in the 
24-Perganas, outside the boundaries of 
Calcutta, and it was conceded that the 
maxim, which is.found in English: Law, viz., 
“quicquid plantatur solo, solo cedit," has 


(1) 25 Ind. Oas. 309; 18 O. W: N. 1281 at p. 1285; 16 
M. L. T. 290; 27 M. L. J. 365; L L. W. 807; (1914) M 
(P. o3. 757; 16 Bom. L. 'R. 925;20 C. L. J. 588. 
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at the most only a ‘limited application in 
India. 

The case of Thakoor Chunder Pramanick 

v. Ramdhone Bhuttacharjee (2) to which 

‘reference was made in the High Court's 
‘judgment, differs materially from the pre- 
sent case in its facts, and the decision itself 
is not applicable. 

The following statement, however, is to 
be found in the judgment of the Full 
Bench which was delivered in 1866 :-—" We 
have not been able to find in the Laws or 
Customs of this country any traces of the 

- existence of an absolute rule of law that 
whatever is affixed or built on the soil be- 
comes a part of it, and is subjected tos the 
same rights of property as the soil itself.” 

Their Lordships, therefore, are of opinion 
that in construing the provisions of the 
above-montioned Acts it is necessary to 

. bear in mind the statement made by Sir 
Barnes Peacock in the above-mentioned 

: case, which seems to have been accepted 


for many years as a correct pronounce- 
ment. z 


This being so, the word “estate” 
“must be taken to have a more limited 
meaning than it would have in English 
Law and the Governments power of 
. sale for arrears of revenue prima facie is 
limited to the land, which is subject to 
the payment to the Government of the 
annual revenue, and in respect of which 
the proprietor is entered in the General 
. Register of Revenue-paying estates, and 
having special regard to the view held in 
India respecting the separation of the 
. ownership of buildings from the ownership 
of the land, and to the recognition by the 
Courts in India that there is no rule of law 
that whatever is affixed or built on the soil 
becomes & part of it, and is subjected to 
the same rights of property as the soil 
itself, their Lordships are of opinion that 
in order to makea house erected upon the 
land, as well asthe land itself, subject to 
the Government power of sale for arrears of 
revenue, special words indicating the in- 
tention of the Legislature to make the 
building subject to sale would be necessary. 
No sueh special words are to be found, 
and their Lordships are of opinion that the 
conclusion at which the learned Judges of 
the High Court arrived, viz., that the owner- 
shipof the building did not pass to the 
plaintiff by reason of the revenue sale, was 


(2) 6 W, R. 228, 
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correct, althouglythey are not prepared to 
adopt allthe reasons which were advanced 
for that conclusion. 

The question then arises whether the 
defendants are entitled to the compensation 
money which was awarded in respect of the 
building, or to what, if any, portion of such 
money. 

Their Lordships are not prepared to 
adopt the basis on which the learned Judges 
ofthe High Court acted in this respect. 
Their Lordships are of opinion that, in 
order to arrive at a decision on this,part of 
the case, itis necessary to consider what. 
would have been the position and the 
respective rights ofthe parties, after the 
sale, if no acquisition had taken place under 
the Land Acquisition Act. 

In such a case it would be reasonable 
that the parties should arrive at an 
arrangement as to what should be done, 
and their Lordships, therefore, suggested 
that learned Oounsel appearing for the 
appellant and respondents should enquire 
whether any arrangement could be 
made. 

Their Lordships have been informed that 


-it has not been found possible to arrive at 


any arrangement or to agree upon a sum to 
be paid to the defendants, and their Lord- 
ships have,therefore, to deal with this part 
of the case. . 

It is difficult to lay down any principle 
upon which -the compensation money 
awarded in respect of the house should be 
apportioned, but the position seems to 
their Lordships to involve certain matters’ 
which should be taken into consideration 
by the Court which makes the apportion- 
ment. 

After’ the sale the plaintiff would 
have been the owner of the land and the 
defendants would have been the owners of 
the house. 

The plaintiff would have had the right to 
call upon the „defendants to remove the 
house. Ifthe defendants did remove the 
house, the value tq them would be small, 
andin the ordinary course would be no 
more than what has been called “demolition 
value," viz., the value of the materials tess the 
cost of removal; and if the defendants 
did not remove the house, they” would 
lose it. ý 

There is, however, the possibility that (if 
the land had not been acquired under the 
Land Acquisition Act) the owner of the 
land would not have desired or required 
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the removal of the ehousg, and he might 
have been willing to bar Mo the defendants, 
the owners of the house, more than the mere 
demolition value of the house. 

In other words, the owner of the land 

would be a possible purchaser, who might 
be willing ,to givé more for the house 
than any one else, as he was the owner 
of the land. 
_ Itisalso to be remembered and taken 
into consideration thatif the defendants 
were called upon to remove the house they 
would be entitled to a reasonable time for 
such removal, and that during such time the 
plaintiff would be kept out of enjoyment of 
the land. 


All the above-mentioned matters will have ` 


to be taken into consideration in assessing 
what portion of the compensation money 


‘awarded in respect of the house should he 


_ Sum of Rs. 12,388-0.4, 


paid to the defendants. 

Their Lordships are notina position to 
make theapportionment, and as the parties 
have not been able to agree upon an amount, 
if is necessary to remand the case to the 
learned Subordinate Judge in order that he 
may decide to what portion of the Rs, 19,388 
the defendants are entitled, having regard 
to the matters which are mentioned in this 
judgment. 

Their Lordships have been informed 
that the balance of the compensation 
money, ordered by the High Court's 
decree to be refunded, has not yet been 
refunded, 

Their Lordships, therefore, will humbly 
advise His Majesy that the appeal should be 
allowed, that the case should be remanded 
to the learned Subordinate Judge’ for the 
above-mentioned purpose, and that the 
decree of the High Court should be varied 
as follows:—That it be declared that out of 
the total compensation money, i. e, 
Rs. 14,569-9-6, the plaintiff is entitled to 
Rs. 2,181-9.2, and such further sum as the 


' learned Subordinate Judge on remand may 


find due to him in respect of hisshare of the 
] &warded by the 
Collector in respect ofthe house, and that 
the plaintiff do refund tothe defendants 
the gum which the learned Subordinate 
Judge may find due to the defendants as 
their share of the said sum of Rs. 12,388-0-4. 

In their Itordship3’ opinion, the plaintilf 
was compelled to bring.the suit, and though 
he claimed more than he should have done 
he was entitled to a substantial amount of 
thecompensation money, and their Lordships 
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think that the defendants should pay the 
plaintiff the costs incurred by him in respect 
of the trial in the learnetl Subordinate 
Judge's Court. With respect to the sub- 
sequent appeals to the High Court and to 
His Majesty in Council, the claims of both 
parties were in excess of their rights, and 
such claims were persisted in to the end. 
Their Lordships, therefore, are of opinion 
that the plaintiff and the defendants 
should bear their own costs. in respect 
of the appeals to the High Court and to 
this Board. 

The costs of the hearing on remand will 
bein the discretion of the learned Subordi- 


nabe Judge. 

Their Lordships wil! advise His Majesty 
accordingly. 

A. N. A. Appeal allowed: 


Case remanded. 
Solicitors for the  Appellant:—Messrs, 
Watkins & Hunter. ] 
Solicitors for the Respondent:—The India, 
Office. 


ALLAHABAD HIGH COURT. 
Suconp Civin Apparat No. 114 or 1925. 
April 6, 1927. 

Present; —Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Dalal. 
HARDAYAL LAL AND oTHERS—-DEFENDANTS 
—ÅPPELLANTS 

versus . 
GANGA KOERI AND ANOTHER—PLAINTIFFS 
— RESPONDENTS. 

Mortgage—Possessory mortgage—Further loan— 
Stipulation for re-puyment on redemption—Redemp- 
tion—Mortgagor's duty to pay amount of further 
loan also. 

A mortgagor took a further loan from the mort- 
gagee in possession and executed to him a bond 
which provided as follows :-—‘When on any Jeth Sudi 
Puranmashi I pay the amount of this bond, then 
I can redeem the land mortgagSd and take the land 
and the document back’: ; 

Held, that the effect of the clause was to create a 
further mortgage of the kind known as mashrut-ul- 
rahn, and the mortgagor was entitled to redeem the 
properties mortgaged only on payment of the amount 
due under the bond along with that due under the 
original mortgage. 

Har Prasad v. Ram Ghandar (1), followed. 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Ghazipur, 
dated the 11th of October, 1924. . 

Dr. M.L. Agarwala and Mr, U.S, Bajpai, 
for the Appellants. : 
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Mr. Baleshwari Prasad, for the Respond- 
ents. ] 
JUDGMENT.—In this appeal we are 
of opinion that the decision of the Munsif 
&ud of the Additional Subordinate Judge 
must be setaside. The very short history 
of the case is that Niranjan and Sheo Datt 
were occupancy tenants and in 1876 mort- 
gaged a field for Rs. 156 to Jawahar Lal. 
Niranjanand Sheo Datt are to-day represent- 
ed by defendants Nos. 7to 14, Jawahar Lalis 
represented by defendants Nos. 1 to 6. The 
plaintiffs are heirsofthe mortgagors and sue 
tor redemption. They,claim to be entitled 
to redeem on payment of Rs. 156 that being 
the amount of money lent on this usufruc- 
tuary mortgage of the occupancy land, The 
defendants set up three other loans, of a 
sum of Rs. 360 advanced on the 6th August, 
1883, asum of Rs. 49-15-0 advanced on the 
30th October, 1890, and a sum of Rs. 47 also 
advanced on the same date, together with 
interest, and they claimed that by virtue of 
the terms upon which these loans were 
made the property could not be redeemed 
unless and until the Rs..156 and*the three 
sums together with the agreed interest were 
tendered simultaneously. In each of the 
documents the borrowers agreed as fol- 
lows :— 

“When on any Jeth Sudi Puranmashi I 
or we pay the amount of this bond, then I 
or we can redeem the land mortgaged and 
take the land and the document back”. 

The learned Munsif and the Subordinate 
Judge came to the conclusion that these 


three documents, could be, and ought to be, . 


dissevered from the original usufructuary 
mortgage. The Subordinate Judge took 
them to be of the nature of simple mort- 
gages. He having come to that conclusion 
quite rightly and properly held that a 
simple mortgage of an occupancy tenancy 
being void redemption was to be allowed 
upon payment of the original amount of 
Rs. 156 plus a small amount of interest. 
Our attention has been drawn to the case 
of Har Prasad v. Ram Chandar (1). The 
- three documents which are in question in 
this case are of a kind known as “mashrut- 
ul-rahn", and it was document of a similar 

- character which had to be construed in the 
case just mentioned. In fact an examina- 
tion of the stipulation in the document in 
the case of Har Prasad v. Ram Chandar 
(1) shows that it approaches as nearly as 
(1) 63 Ind: Oas. 750; A. 37; 19 A. L. J. 807; 3 U. P. 

,R.(A.139; A. LR. — AIL 174. 
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possible to the shorter,form of words used 
in the three doc#ments in the present case. 
The stipulation in Har Prasad v. Ram 
Chandra (|) was, “When I shall redeem 
the land mortgaged I shall also pay the 
said amount, with interest at the stipulated 
rate, and then the mortgaged property shall 
be redeemed; without paymént of the 
said sum the property shall not be 
redeemed,” At the conclusion of the 
deed it was described as being by way 
of "masbrut-ul-rahn". We have to ask 
ourselves whether there is any distinction 
that can be drawn between these two'cases. 
Sir Pramada Charan Banerji went into the 
authorities “exhaustively, and he came to 
the conclusion that the effect of the clause 
which we have just read was to create a 
further mortgage upon the share of one of 
the mortgagors who alone had borrowed 
the second sum of money. The important 
decision is of course that it created a fur- 


-ther mortgage. Mr. Justice Banerji says at 


page 41*; “In my opinion a document of 
this description should be deemed to be a 
document which creates a further encum- 
brance on the property and adds to the 
amount of the original usufructuary mort- 
gage, and is a mortgage for the amount 
secured by it". Mr. Justice Stuart took the 
same view, and in answer to the objection 
that the document by which the loan of 
Rs. 50 was secured failed to transfer any 
interest in specific immoveable property, 
stated that that was in itself no objection 
to the document being a mortgage, because 


there might bean implied transfer of an , 


interest, and that in law would be equally 
efficacious. We are of opinion that this 
case now under consideration is governed 
by the principles laid down in Har Prasad 
v. Ram Chandar (1), and that what the 
parties had in view was perfectly manifest 
and plain. The lenders were in usufructu- 
ary possession of a piece of land. They 
were bound to giveitup at any Jeth Sudi 
Puranmashi at which Rs. 156 was tendered. 
That was the position between 1876 and 
1823. Thenon the 6th of Augut, 1883, the 
owners of the field wafted a further Re. 360, 
There can be no doubt that the bargain upon 
which the lenders consented to advancé that 
Rs. 360 was that a certain rate of interest 
should be attached to that loan and that the 
land (covered by the usufructuary mortgage 
should not be redeemed until that Rs, 360, 
and interest was liquidated. The same set 
*Page of 44 A.—[Ed.] 





204 MIR WAJID ALI V, 
of circumstances preraileqin October, 1890, 


. and there is no reason in justice why this 


bargain entered into by the borrowers 


-should not be construed according to its 
‘ordinary meaning and redemption post- 


poned until they pay the amounts of the 
three bondg with interest and the amount of 


the mortgage. We are, therefore, of opinion 
‘that redemption can be had only upon the 


terms that the sum of Rs, 156, the sum of 
Rs. 360 with interest, the sum of Rs, 49-15-0 
with interest, and the sum of Rs. 47 with 
interest be paid to the appellants in this 
matter, Let an ordinary redemption decree 


‘be drawn up embodying thesq terms. At 


page 13 of the printed-book the appellants 
have set out a calculation, and if this calcu- 


‘lation proves upon examination to be 


correct, it is drawn up according to the 
principle of this judgment. 
We, therefore, allow this appeal with costs 
and fees in this Court on the higher scale. 
A N. A, Appeal allowed, 


:QUDEH CHIEF COURT. 
Seconp Civin APPEAL No. 55 or 1927. 
March 29, 1927. t. 
Present :— Mr. Justice Raza. 
MIR WAJID ALI—DEFENDANT 
— APPELLANT 
versus 
MOHAMMAD IBRAHIM AND OTHERS— 
PraAiNTIFFS—lUESPONDENTS. 

U. P. Land Revenue Act (III of 1901),s. 238 (k)— 
Partition—Patti or mahal jointly recorded in the names 
of plaintiff and defendant—No question of title raised 
in partition proceedings—Suit “for declaration that 
plaintiff is owners whether barred. 

Where in the partition proceedings no question of 
title as between the partigs is raised and in his suit 
the plaintiff does not seek to alter the constitution of 
ihe mahalas found by the Revenue Authorities, the 
object*of the suit being not to take out of the mahal 
any land which has been allotted to that mahal or 
to intetfere with the share of Government revenue 
which has betn declared to be payable by each 
mahal but simply to seek a declaration that the 
plaintiff is the owner of the patti or the mahal jointly 
recorded inthe name of the parties, the suit is not 
barred by s. 233 (k) of the U. P. Land Revenue Aet. 
[p. 205, cols. 1 & 2.] 
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Second appeal agaimst a decree of the 
Sub-Judge, Rae Bareli, dated the 9th 
December, 1926, reversing “(bab -of the 
i Rae Bareli, dated the 7th October 

Mr. Ali Muhammad, for the Appellant. 

Mr. Mohammad Ayub, for the Respond- 
ents. 3 

JUDGMENT. —This isan appeal from 
a decree of the Subordinate , Judge, Rae 
Bareli, dated the 9th December, 1926, setting 
aside a decree of the Munsif, Rae Bareli, 
dated the 7th October, 1926. 

The appeal arises out of à redemption 
suit. The plaintiffs, who are the sons of 
one Mohammad Yakub sued to redeem cer- 
tain plotsin village Chak Bahadurpur in 
the District of Rae Bareli. Mohammad 
Yakub had mortgaged the plots in suit (Nos. 
58, 77 and one-fourth of 72) to one Kallu 
for Rs. 500n the 3rd July, 1894, It was a, 
possessory mortgage. One Sankata sold 
certain plots, including No. 72, in execu- 
tion of his decree against Mohammad 
Yakub. The property was purchased by 
-the defendant No 1 (Mir Wajid Ali) at the 
auction sale in December, 1896. He got 
possession of the property as auction-pur- 
chaser in April, 1897. Thus he became the 
owner of plot No. 72, one-fourth of which 
had been held by Kallu mortgagee along 
with Nos. 58 and 77 in suit. He redeemed 
the mortgage of 1894 from Kallu in 
December, 1897, and got possersion of 
the entire property comprised in the 
mortgage. The village Chak Bahadurpur 
was partitioned in 1900 and the plots which 
had been purchased by the defendant 
No. lat the auction sale (along with Nos. 58 
and 77) were entered in his name in a 
chitthi which was described as the chitthi 
appertaining to the four-annas share of 
Mohammad Yakub. The words “bazariye 
Trehan" were noted against Nos. 58 and 77 
in the eolumn of remarks in the said 
chitihi, In the chitthi which was prepared 
in the name of Mohammbd Yakub it was 
expressly stated thatit was the chitihi of 
Mohammad Yakub's fourannas share ex- 
cluding the land which had been sold 
away at the auction sale— i 

The plaintiffs brought the present suit 


-for redemption of Nos. 58 and 77 compris- 


ed in the mortgage of 1894 alleging that 

the mortgage was satisfied as the defend- 

ant No. 1 had cut down certain trees and 

a a the entire produce of grove 
9, 
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The claim was resisted by the defendant 
No. 1 on various grounds. 

The first Court edismissed the suit on 
the ground that the defendant No, 1’stitle 
had become .perfect by partition. The 
plaintiffs' appeal was, however, allowed by 
the learned Subordinate Judge of Rae 
Bareli. ‘Thedefendant No.1 has now come 
to this Court in second appeal. 

I think there is no substance in this 
appeal. I have carefully examined the 
` ‘tarz tagsim’ (Ex. A-6) and the partition 
‘chitthis. (Exs, A-3 to A-5), These docu- 
ments show that Mohammad Yakub was 
owner of all the plots relating to the four 
annas share whether , mentioned in his 
chittht (Ex. 4-A) or in Mir Wajid Ali's 
chittht (Ex. A-3) with the exception of the 
land sold at auction sale and that Nos. 58 
and 77 which had not been purchased hy 
Mir Wajid Ali at auction sale were held 
by him simply as a mortgagee and not 
as a proprietor. ‘The chitthi of Mir Wajid 
‘Ali (defendant No. 1) comprises the plots 
possessed by him partly as an auction- 
purehaser and partly as a mortgagee. I 
agree with the findings of the learned 
Subordinate Judge on these pofnts. Mir 
Wajid Ali defendant No.1 was not a re- 
corded co-sharer. He had purchased cer- 
tain plots at auction sale and no separate 
chitthi should have been prepared in his 
name, but it appears that the chitthi was 
prepared according to the special provi- 
sions in the tarz taqsim by which it was 
provided that a separate chittht would be 
prepared in the name of Mir Wajid Ali 
for the land in his possession. There is 
nothing to show that’ Mir Wajid Ali was 
any party to the partition case, There was 
no partition between Mohammad Yakub 
and Mir Wajid Ali inter se. In my opin- 
ion the learhed Subordinate Judge was 
perfectly right in holding that the parti- 
tion of 1900 does not confer proprietary 
title upon Mir Wajid Ali in respect of 
Nos. 68 and 77 and that Mir Wajid Ali was 
holding the said plots comprised in the 
mortgage of 1894° as a mortgagee in place 
of Kallu from whom he had redeemed 
the mortgage, Section 233 (k) of the Land 
Revenue Act does not bar the present 
suit. As pointed out in the case of 
Phuljhari v. Har Pratad (1): “Where in 
the partition proceedingsno question of title 


(1) 93 Ind. Cas. 378; 3:0. W. N. 181; A. IR. 1996 
Oudh 338; 13 O, Lid, 01871 Luck 318, 
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as between the parties is raised and in 
his suit the plaintiff does not seek to alter 
the constitution of the mahal as found by 
the Revenue Authorities, the object of the 
suit being not to take out of a mahal 
any land which has been allotted to that 
mahal or to interfere with the share of 
Government revenue which has been de- 
clared to be payable by each mahal but 
simply to seek a declaration that the 
plaintiff is the owner of the patti or mahals 
jointly recorded in the name of the parties, 
the suit is not barred by the provisions 
of s. 233 (le) of the Land Revenue Act”. 
The principle of that decision applies to 
the present suit. The representatives of 
Mohammad ,Yakub do not want to disturb 
the partition of 1900. The learned Sub- 
ordinate Judge was perfectly right in 
holding that the mortgage of 1894 is still 
redeemable, so far as Nos. 58 and 77 are 
concerned. 

The onus lay upon the appellant to 
show affirmatively that the decision of the 
lower Appellate Court was wrong. So far 
as I see no case has been made out to 
disturb the judgment of the learned Sub- 
ordinate Judge. Hence I dismiss the 
appeal with costs. The decree of the lower 
Appellate Court is confirmed in all respects, 
so far as Nos. 58 and 77 are concerned. 


G. H, Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Second Oivin APPRAL No. 67 or 1925. 
April 6, 1927. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Ashworth. 
BHAWAN TI AND, OTHERS— PLAINTIFFg—- 

APPELLANTS à 


veneus 
CHAUDHARI MANGALI SINGH— 
: DgFENDANT— RESPONDENT. 

Agra Tenancy Act (II of 1901), se. 90, 21, 24, €5—. 
Grant of occupancy for fixed term for discharge of 
debis, whether mortgage or sub-lease—Transaetion, 
whether void—'Sub-lease', meaning of-- Wsufructuary 
mortgage, essentials of—Transfer of Property Act 
(IV of 2382), s. 68. 

The sub-lease contemplated by ss, 24 and 28 of the 


306 
Agra Tenancy Act “must mean a contract under 
which the person given the right of occupation is 
bound, after entering int occugation, to pay some- 
nae in cash or kind to the Miser granting that 
right 
is to be paid in cash or kind to the person trans- 
torring the right of occupation. [p. 206, col. 2; p. 207, 
col. 1. 


A grant of occupancy land ‘for a fixed term free of 
rent in consideration of a promise to pay certain 
debts already due and to pay the rent as it became 
dueyearly to the zemindars is a transfer and nota 
mere sub-lease within the meaning of ss. 24 and 25 
of the Agra Tenancy Act and is, therefore, void 
under ss. 20 and 21 of the Act. [p. 207, col. 1.] 

Per Mukerji, J.—Such a transaction falls entirely 
within the four corners of s, 58 of the Transfer of 
Property Act and is one of a pure usufructuary 
mortgage. [ibid.] 

Second appeal from the decree,of the Sub- 
ordinate Judge, Muradabad, dated the27th of 
September, 1924, P s 

Dr. N. C. Vaish, for the Appellants. 

Mr. Nehal Chand, for the Respondent. 


JUDGMENT. 

Ashworth, J.—This second appeal 
arises out of a suit for damages brought 
by the plaintiffs appellants in the following 
circumstances. The plaintiffs on the 6th 
of July, 1921, were in debt to their land- 
holder in respect of the rent due for a 
certain occupancy holding. They also owed 
certain other debts. In order to meet 
these liabilities they executed a document 
granting to the defendant a right to hold 
their occupancy holding for a period of 
five years in consideration of the defendant 
promising to meet the arrears of rent and 
the outstanding debts calculated at a sum 
of Rs. 600 and also in consideration of the 
defendant paying the annual rent due to 
the land-holder of the plaintiffs. The de- 
fendant failed to pay the arrears of rent 
and in consequence of this the land- 
holder sued the plaintiffs for arrears 
of rent. The plaintiffs were unable 
to satisfy the decree for arrears in full 
and consequently they were ejected by 
their land-holder in execution of the decree 
for arrears. The present claim is for 
Rs. 1,006 damages whichis the estimated 
value of the occupancy holding. 

The first Court dismissed the suit on 
the ground that thtre was some collusion 
or negligence on the part of the plaintiffs 
which would not justify their being award- 
ed any damages. The lower Appellate 
Court upheld the dismissal of the suit 
on thetwo following grounds. It held that 
there was contributory negligence on the 
part ofthe plaintiffs because they could 
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have satisfied the decree for arrears of rent 
and in that case would not have lost the 
holding. It also held that the contract on 
which the plaintiffs sued was one forbidden 
by the Tenancy Act and void, 

As to the lower Appellate Court's first 
reason for dismissal of the suit, namely, 
contributory negligence we find it difficult 
to accept, but in view of our decision on 
the other question that arises in appeal it 
is unnecessary to affirm or diseffirm this 
finding. i 

The real question in this appealis whe- 
ther the grant, transfer or agreement 
whichever we may call it on which the 
suit is based is void under ss, 20 and 21 
of the Tenancy Act (II of 1901). Those 
sections read with ss. 24 and 25 of the Act 
in effect provide that the interest of an 
occupancy tenancy is not transferable other- 
wise than under a sub-lease for a term not 
exceeding five years. The document in 
suit provided for the transferees having 
a right of occupation for five years of the 
holding. On the expiry of that date there 
should be no accounting, but the plaint- 
iffs were ‘entitled to resume the holding. 
In view of the Privy Council decision 
Nidha Sah v. Murli Dhar (1) we find it 
difficult to hold that the transaction 
amounted toamortgage. The transaction 
appears to have been a grant of land for 
a fixed term free of rent in consideration 
of a promise to pay certain debts already 
due and to pay the rent as it became due 
yearly to the zemindars.. We have been 
shown several decisions which seem to 
depend on the question whether a transac- 
tion was a mortgage ora lease. The ques- 
tion in this case, however, is whether the 
transaction was a sub-lease within the term 
of ss. 24 and 25 of the Tenancy Act. 
It is clear that these sections contemplate 
the creation of a sub-tenant. A tenant is 
defined as the person by whom rent is 
payable. Rent is defined as whatever is 
in cash or kind to be paid or delivered by 
a tenant for land held by him. In view 
of these definitions and also of the pro- 
visions generally of the Tenancy Act it 
seems to us that the sub-lease contemplat- 
ed by ss. 24 and 25of the Tenancy Act 


.must mean a contract under which the 


person given the right of occupation is 
bound, after entering into occupation to pay 


(1) 25 A. 115; 30 1. A. 54: 5 Bom. L. R, 111; ? C, W. 
N, 289; 8 Ser, P, O. J, 435 (P, O). 
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something in cash or kind to the person 
granting that right and will not apply 
where as in this case nothing atallis to 
be paid in cash or kind to the person 
transferring the right of occupation. 

The transaction in question was clear- 
ly a transfer and for the reasons stated 
: we hold that it was not sub-lease within 
the meaning of ss. 24 and 25. It follows 
that it was void and the lower Appellate 
Court was, in our opinion, right in holding 
that the plaintiffs could not sue on it. For 
these reason we dismiss the appeal with 
costs. 

Mukerji, J.—I agree with my learned 
brother that the transagtion before us is 
not one of pure sub-lease which alone is 
permitted by ss. 24 and 25 ofthe Tenancy 
Act, 

The facts of the case are. given in my 
brothers judgment. The defendant ad- 
vanced a sum of Rs, 600 and it was agreed 
that he was to recoup himself with what 
he got out of the tenancy, after payment 
of the zemindar’s rent, in the course of 
five years of occupancy. On the one hand, 
it is said that the defendant was to pay 
himself Rs. 120 a year, the rent which was 
' payable to the principal tenant. On the 
other hand, it is said that the sum of Rs.600 
advanced was recoverable with interest 
though none was in terms stipulated for. 
On one side itis urged that it is a case 
of sub-lease, pure and simple. On the 
other, hand itis said that itis acase ofa 
: pure usufructuary mortgage limited for a 
time. : 

There can be no doubt that the 
transaction falls entirely within four cor- 
nera of s. 58 ofthe Transfer of Property 
Act and the transaction is one of a pure 
usufructuary mortgage, It cannot be doubt- 
ed that in a purely usufructuary mort- 
gage the only security that the mortgagee 
. gets is his possession over the property. 
He is not entitled to sell the property and 
if heis disposed he can only claim back 
possession. If that sort of security be good 
enough to make % mortgage, a transaction 
jn which 'security' is essential, the present 
iransaction is equally a transaction in 
which security was furnished in the shape 
ofa tenancy holding. It was argued 
that the dictum oftheir Lordships of the 
Privy Council in Nidha Sah v. Murli Dhar 
(1) established that a transaction like the 
present one was not one ofmortgage. Their 
Lordships, however, did not decide any- 
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thing like that. Their Lordships only 
indicated what were certain considerations 
against the trangaction before them being 
heldto be a mortgage. The question never 
specifically arose and was never specifical- 
ly decided. Their Lordships for the pur- 
pose of the decision of the case, called 
the promisee in the case a mortgagee and 
decided the suit on the terms einto which 
the parties had entered. In the present 
case, it is impossible to believe that the 
defendant was foregoing his interest on 
the sum of Rs. 600 he had lent and was 
simply re-paying himself, in small portions, 
viz, Rs. 120 a year only the principal 
amount. As a matter of fact, the yield of 
the occupancy tenancy must have been 
enough to cover a proper interest on the 
sum of Rs. 600 for the first year and pro- 
portionately smaller amounts in later years, 
Whatever, however, may be the precise 
nature of the transaction I am satisfied, as 
is my learned brother, that itis nota case 
of sub-letting within the meaning of ss. 24 
and 25 of the Tenancy Aot. 

By the Court.—The appeal is dismiss- 
ed with costs. 


A, N. A. Appeal dismissed. 


OUDH CHIEF COURT, 
SECOND Civin APPRAL No. 411 or 1994. 
. March 30, 1997. 
Present :—Mr, Justice Raza. 
IMDAD HUSAIN KHAN alias FETAN 
MIYAN-—DEFENDANT— APPELLANT 
: veraus 
Babuain Sahiba Bibi HAIDARI 
KHANAM AND ANOTHER—PLAINTIFFE— 
RESPONDENTS, 

Adverse possession-- Abadi land— 
to possession—Duty of defendant te prore dv 
possession— Essentials of adverse possession Loud 
tion Act (IX of 1908), Sch. I, Arts. 142, 111. 

To prove title to land bY adverse possession, for 
the statutory period, it is not sufficient to show that 
some acts of possession have been done; the pésses- 
sion required must be adequate, in continuity in 
publicity and in extent to show that it is possf:sion 
adverse to the competitor; in othe? words, the 
possession must be actual, visible, exclusive hostile 
and cor&inued during the time necessary ta ‘create 
bar under the Statute of Limitation, " 


Presumption ag 
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The zemindar ofa village will be presumed to be 
in possession of the abadi, the ordinary presumption 
being that possession goes with title. Where a 
zemindar sues for possession abadi land in his 
village the proper Article applRable is Art. 144 and 
not Art. 142 and it isfor the defendants to prove 
adverse possession. 

Appeal from a decree of the Subordi- 
nate Judge, Sultanpur, in Regular Civil Ap- 
peal No. 27 of 1926, dated the 16th August, 
1926, upholding that of the Munsif, Sultan- 
pur, dated the 17th April, 1926. i 

Mr, H. D. Chandra, for Mr. M, Wasim, for 
the Appellant. 

Mr. Niamat Ullah, for the Respondents. 

JUDGMENT. —Thbis is an appeal from 
a.decree of the Subordinate Judge, Sultan- 
pur, dated the 16th August, 1926, affirming 
a decree of the Munsif, Sultanpur, dated the 
17th April, 1926. 

The dispute in this case relates to the 
abadi called Maniari in village Daudpur in 
the District of Sultanpur. The plaintiffs 
sued for possession of a portion of the abadi 
land by demolition of two houses. They 
prayed for some other reliefs also. 

The claim was resisted by the defendants 
on various grounds. 

The first Court gave the plaintifis a decree 
for possession of one of the two houses in 
dispute. They were also given a declaratory 
decree to the effect that the abadi Maniari 
No. 289 in village Daudpur is owned and 
possessed by them in which the defendants 
are living merely as their ryots and have 
got no higher rights than that of a ryot; nor 
have they got any rights to the trees situat- 
ed within the said abadi. 

The defendant No. 2 (Imdad Husain) 
appealed but his appeal was dismissed by 
the learned Subordinate Judge who agreed 
with thé findings of the learned Munsif on 
almost allthe important points involved in 
the case. ‘He has now come to this Court 
in second appeal. 

So far as, I see, there is no substance in 
this appeal, I think this appeal is concluded 
by findings of facts. It has been found 
that the area in dispute forms part of the 
plaintiffs’ village Daudpur. Ithas also been 
found that the defendants have failed to 
establish the adverse«possession alleged by 
them. These findings are based upon ad- 
missible evidence which has been duly con- 
sidéred by both the Courts below. It is 
satisfactorily established that the area in 
dispute belongs to the plaintiffs’ village 
Daudpur and that they are entitled to it as 
against the defendants. The pldintiffe' 
fitle is satisfactorily made out, I have 
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carefully examined the plaint.in this case‘ 
In my opinion the suit is governed by 
Art. 144 and not by Axt. 142 of the Limita- 
tion Act. It was for the defendants to 
establish their adverse possession, but they 
have failed to do so. The evidence which 
was produced by the defendants to prove 
their adverse possession, appears to have . 
been manufactured and was rightly reject- 
ed by the lower Courts. To prove title to 
land by adverse possession, for the statutory 
period, it is not sufficient to show that some 
acts of possession have been done; the pos- 
session required must be adequate, in con- 
tinuity, in publicity and in extent to show 
that itis possession adverse to the com- 
petitor; in other words, the possession must 
be, actual, visible, exclusive, hostile and 
continued during the time necessary to 
create a bar under the Statute of Limitation. 
See Jogendra Nath Rai v. Baldeo Das (1). 


"The evidence produced by the defendants 


in this case is insufficient and unreliable 
and does not establish the essential elementa 
of adverse possession. The plaintiffs being 
the zemindars of the village, the presump- 
tion of title was naturally in their favour 
and the ordinary presumption is that pos- 
session goes with the title, 
I find that the learned Munsif and also 


“the learned Subordinate Judge have care- 


fully considered the whole evidence on 
record. They have given good reasons for 
their findings which must be accepted in 
second appeal. In my opinion no case has 
been made out to disturb the judgment of - 
the learned Subordinate Judge. Hence I 
dismiss the appeal with costs. The decree 
of the lower Appellate Court is confirmed 
in all respect. 

G. H. Appeal dismissed. 
LANA. 


(1) 35 O. 961; 12 0, W. N. 127; 60, L. J. 735. 


021. 0, 1927) MRS, PETER 
LAHORE HIGH COURT. 
CriminaL Revision Oase No. 1679 or 1926. 

. . March 25, 1927. 
Present:—Mr Justice Harrison. 
Mas, PETER alias SHOSHILA DEVE 
AND ANOTRER—ACCUNED—PETITIONERS 

. versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 861—Removal by 
Christian mother of children from father's house, 
whether amounts to kidnapping. i 

There is no law under which among Christians a 
father has a preferential right to the custody of his 
children to the mother and, therefore, the removal 
of her children by the mother from the house occu- 
pied by their father dogs not amount to an offence 


Herbert Charles 


: under s. 361, Penal Code. 


Anne Elizabeth Barthwick v. Mr. 
Barthwick (1), followed. 


Case reported by the Sessions Judge, 
Ta with his No. 479-G of 4th November 
1926. . 

REPORT.—fFacrs—Applieants Mrs. 
Peter and Brahma Sarup have been charg- 
ed by Munshi Gulnawaz Khan, Magistrate, 
First Olass, Karnal, on the 24th August, 
1926, under ss. 363 and 380 andabetment of 
those offences respectively and they have 
filed an application for revision of the 
charge. 

It appears that Mrs. Peter who was for- 
merly a Christian changed her religion. 
. and became a convert to Hinduism in 

March, 1926. She left the house in which 
she was living during the absence of her 
husband who had gone to Delhi. When 
the latter came back he demanded his 
children but they were not handed over 
to him. Hence this prosecution. | 


Groonps.—The chief contention of 
the applicants’ Counsel before me is that 
there is no law under which among 
Christians a father has a preferential right 
to the custody of his children than the 
mother and that, therefore, the removal 
of her children by Mrs. Peter to another 
; house does notamount to an offence under 
8. 361 of the Indian Penal Code. ` This 
contention appears to be right. Section 
4l of the Indian Divoree Act of 1869 lays 
down that in a suit for obtaining a judicial 
separation the Court may make such order | 
about custody of the children asit thinks 
fil. Clause (4) of s. 17 of the Guardians 
and Wards Act lays down that as between 

arents who are European British subjects 
adversely claiming the guardianship of 
the person, neither parent is entitled to 


H 


it as of right, see also para, 3660 of Gour's 


14 " 


v. Euphnok. - . 209 
Penal Law, 3rd Edition, Volume 2nd aud 


"Anne Elizabeth Bgrthwick v. Mr. Herbert 


Charles BartMivick (1). The last was a case 


"where the Court had awarded custody of 


a child. to the husband who had obtained 
a decree nist for divorce. The wife had 
removed the child whereupon she was 
prosecuted for kidnapping under s, 361, 
The High Court quashed the proceedings 
holding that the wife had committed no 
offence so long as the decree nisi against 
her had not been made absolute. The 
learned Public Prosecutor has been able 
to cite no authority to the contrary except 
B. 60 of the Indian Succession fct, 1925 
which lays down that a father may by a 
Will appoint a guardian of his child dur- 
ing minority. That does not mean that 
he has got a preferential right to the 
mother. All that.that section lays down 
is that he may appoint a guardian by a 
Will. The provisions of s. 17 ofthe Guardians 
and Wards Act referred to above are much 
more clear on the point which is in dis- 
pute, Apart, therefore, from the question 
whether the children were really under 
the guardianship of the father or the mother 
which seems to be doubtful, on the evi- 
dence on the record, I think a charge 
"under s. 363 or its abetment should not 
have been framed against the applicants 
in this case. The record is, therefore, sub- 
mitted to the High Court with a recom- 
mendation thatthe charge under ss, 363 and 
363/109 be quashed. < 
Dr. G. C. Narang, for the Petitioners. 
ORDER.—The facts of this case are 
explained in his order of reference by the 
learned Sessions Judge. It has been laid 
down in Anne Elizabeth Barthwick v. Mr. 
Herbert Charles Barthwick (1) that; on these 
facts there is no question of an offence 
under s, 363 and the law has been clearly 
explained in that ruling. The charge under 
8.380 is I think clearly unwarranted. I 
quash both the charges. This has the 
effect of an acquittal of Mrs. Peter and 
Brahma Sarup and I order accordingly. 
Reference accepted. 


R. L. 
(1) 22 Ind. Cas. 434; 41 O. 714; 180. W., N. 484 
15 Cr. L.J. 72, . 
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ALLAHABAD HIGH COURT. 
OriminaL ltzvistoN Nog25 or 1927, 
March 10, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 

JIWAN SINGH AND ANOTHER— 

APPLICANTS 
bed versus 
'"SHEODAN SINGH AND ANOTHER— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 360, 
$37—Deposition not read over—Irregularity—Trial, 
validity vf, whether affected—Court, duty of. . 

The failure ofa Courtto comply with the provi- 
sions of g. 360 of the Criminal Procedure Code in the 
matter of reading out depositions to the witnesses 
amounts only toan irregularity within jhe meaniag 
of 8.537 of the Code and does not affect the legality 
of the trial unless itis proved that it has led to a 
failure of justice. : . 

Lower Courts should. be very careful in complying 
strictly with the provisions of s. 360 of the Criminal 
Procedure Code. 

Abdul Rahman v. Emperor (1), followed. 


Criminal revision from an order of the 
- Sessions Judge, Aligarh, dated the 13th 
of December, 1926. 

Mr. S. N. Mukerji, for the Applicants, 

Messrs. K. O. Carleion and S. N. Chaube 
for the Opposite Parties. 

JUDGMENT. —This is an application 
in revision raising a point of some import- 
ance bearing on the practice of the lower 
Oourts. Certain persons appealed from 
their convietion by a Magistrate and one 
of the grounds urged was that the Magis- 
. trate had not read over or caused to be 
read over the evidence of the witnesses on 
the completion of each deposition, but had 
considered it sufficient that the Reader 
Should repeat aloud each sentence as.he 
wrote it. Tnelearned Sessions Judge has 
held this to be more than an irregularity 
within the meaning ofs. 537 and that the 
omission vitiated the whole trial. The 


learned Judge had not before him the. 


view of the Privy Council expressed in 
Abdul Rahman v. Emperor (1). The decision 
in that case reached this country sub- 
sequent to the judgment .of the learned 
Sessions Judge It has not yet been 
reported in the authorized Law Reports. 
Tn our view, even befere their Lordships’ 
decision, there could have been no real 
doubt that the omission complained of 


(1) 100*Ind. Cas. 227; 25 A.L. J. 117; A. I. R. 1927 
P. 0.44; 31 C. W. N. 271; (1927) M. W. N. 103; 38 
M. L.T. 64; 8 P.L. T. 155; 4 Ô. W.N., 283; 28e Cr. 
L. J.259, 6 Bur. L. J. 65; 5 R. 3; 52 M. L. J. 585 


(P. 0). 
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in this case was nothing more than an 
irregularity. It is, however, unnecessary 
in view of their Lordships’ decision to 
discuss the matter further. Jn the parti- 
cular case before us it is an accused person 
who complains of this departure from the 
procedure required by s. 360. It is possible 
that there is some distinction to be 
drawn where it is a witness who complains 
of a similar omission where he has been 
charged with having committed: perjury 
and his previous deposition is: put in as 
evidence; but prima facie it would eertainly 
appear that even in such a case there is 
nothing more than an irregularity, and 
the omission tocomply with the terms of 
s. 360 would only affect, and might affect 
heavily, the weight to be attached to the 
record of the witness’ deposition as evi- 
dence against him on the charge of perjury. 
In the present case it is clear that there 
was initially nothing more than an 
irregularity and no attempt of any sort 
has been made by the accused persons to 
show that in fact a failure of justice has 
been occasioned, in other words the accused 
has not attempted to show that this 
departure from procedure, which is an 
irregularity, was accompanied by a failure 
of justice so as to make it necessary to 
hold that the trial was vitiated thereby,. 
It might, of course, in some. cases, be 
possible to show that there had been’ 
such a failure of justice. 

Before passing our final order in this . 
case we draw the attention of Magistrates 
to the necessity for following procedure 
strictly. The fact that such an omission 
as the present to comply with the terms 
of s. 360 only amounts to an irregularity 
which, if a failure of justice has not been 
caused, will not necessitate the setting 
aside of the proceedings, should not lead 
Magistrates into being careless in regard 
to the procedure, Such carelessness, though . 
it may not lead to the setting aside of 
the whole proceedings, will always give an 
opening for much waste of public time and 
money. It gives the accused, if convicted, 
an opportunity of raising the objection in 
the Appellate Court, and even if the 
Appellate Court overrules the objection, 
time will have been wasted while the 
question is argued as to whether there has 
or has not been a failure of justice. It is, . 
therefore, desirable in this, as in all other 
cases, thatthe prescribed procedure should 
be carefully followed, ; 


4 
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Allowing this application in revision we 
set aside the order of the learned Sessions 
Judge, ande restoring the order of the 
Magistrate, direct the learned Sessions 


Judge to re-admit the appeal and to hear 


it in accordance with law.. 


Z. K. Application allowed, 


MADRAS HIGH COURT. 
ORIMINAL APPBAL No. 507 or 1926. 
January 7, 1927. 
Present:—Mr. Justice Jackson. 

Tue PUBLIO PROSECUTOR— 
APPELLANT 
versus 
K. SAIDALI KUTTI Anp Sons—Accuszp. 

Madras Local Boards Act (XIV of 1920), ss. 193, 
207, Sch. VII (e)—Forwarding agent for consigning 
fish —Keeping fish in rented shed before consignment, 
whether amounts to "storing" or “dealing with"— 
License, whether necessary. ; 

A forwarding agent who collects packages of fish 
and before consigning them elsewhere keeps them 
for aday or twoin a rented shed must be held to 
"store or deal with" fish within the meaning of 
Sch. VII (c) of the Madras Local Boards Act and is 
bound totake out a license therefor under s. 193 of 
the Act and default to do so amounts toan offence 
under s. 207. 


When goods are kept in & shed or godown witha 
view to their subsequent consignment, itis the best 
illustration of storage proper. The shortness of the 
period does not affect the question. In a business 
like the above one package may only be stored a 
couple of nights, but itis succeeded by other pack- 
nges, and the storing is practically continuous. 

Criminal appeal against an order of the 
Sa ae Tirur, in C. O. No. 163 of 

Mr. P. Govinda Menon, for the Accused. 

JUDGMENT.—Appeal by Government 
against acquittal of accused in O. OC. 
No. 163 of 1926 on the file of the Court 
of the Sub-Magistrate, Tirur. Accused was 
prosecuted bythe Ponani Taluk Board for 
failure to take out license under Sch. VII 
(c, Madras Act XIV of 1920, for a shed in 
which he stored or otherwise dealt with 
fish. Accused is admittedly a forwarding 
agent who collects packages of fish and 
consigns them elsewhere. A day or two 
may elapse before consignment when 
accused keeps the fish in a rented shed. 
Is this storing or otherwise dealing with? 
The Sub-Magistrate answers the question 
in the negative without any argument, The 
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case is not payallelewith thatin Emperor 
v. Wallace F'lottr Mill Co. (1) where it was 
held that oil stored for the lubrication 
of a machine on the premises was not stor- 


.ed within the miscbief of s. 394, City of 


Bombay Municipal Act. When goods are 
kept in ashed or godown with a view to 
their subsequent consignment it is the 
best illustration of storage proper. Nor 
does the shortness of the period affect the 
question. In a business like accused’s one 
package may only be stored à couple of 
nights, but itis succeeded by other pack- 


_ages,and the storing is practically con- 


tinuous. . 

The phrase "dealing with" which must 
not be confounded with 'dealingin' makes 
the clause even wider. A man whohandles 
goodsin any way is dealing with them, 
and storing for private purposes apart 
from trade is dealing with. See North 
Eastern Railway v. Kingston-upon-Hull (2) 
quoted in Stroud’s Judicial Dictionary; 
coalsi for the owner's own use were "dealt 
with.” : 

In these circumstances the order of 
acquittal is set aside and accused is found 
guilty under ss. 193 and 207 of Madras Act 
XIV of 19:0 and sentenced to a fine of 
Rs. 5, in default, one week's rigorous im- 
prisonment. 

V.N. V. Order set aside. 


(1) 29 B. 193; 6 Bom. L. R. 735; 1 Cr. L, J. 835, 
(2) (1891) 55 J. P. 518. 


ALLAHABAD HIGH COURT. 
CriminaL Revision No. 52 or 1927. 
March 25, 1927. 

Present: —Mr. Justice Iqbal Ahmad. 
LACHMAN—AccusEp—APPLICANT 
versus 


EMPEROR-Or»csug Parry. 
Criminal Procedure Code (Act V of 1898, ss, 110, 
112, 118~Initiation of security proceedings scun 
after discharge or eacquittal—Court's duty to 
scrutinise evidence—Order for security, legality of —~ 
Revision from order—Interference—Powers pof High 
Court—E'vidence of substantive offence, admissiviliy 


In cases where proceedings under s. 110, * Cri inal 
Procedure Code, follow scen after a discharge «i ty 
acqwittal the Court, before passing an order binairg 
over the person proceeded against, must ke satisfied 
that the proceeding under s. 110, Criminal Proecéuie 
Code, was not instituted with a view to get a men 
punished when the Police had failed to secure Lig 
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conviction for a substantive eoffence and, as such, in 
such cases the Courts are called bpon to scrutinize 
the evidence with the greatest care. But if, notwith- 


standing such a scrutiny of evidence, the Court 
comes to the conclusion that there is sufficient 


evidence to warrant an order demanding security, , 


the Court is bound to pass such an order though 
the proceeding under s. 110, Oriminal Procedure 
Code was start@l soon after the discharge or ac- 
quittal of the person proceeded against from a charge 
for a substantive offence. [p. 213, col. 1.] 


The High Court is nota Court of Appeal in cases 
under 8.110 of the Code of Criminal Procedure and if 
it is satisfied that the Courts below have approached 
the consideration of the evidence in a fair way having 
regard tq the interests not only of the prosecution 
but also of the accused, it is not called upon in 
revisions against orders passed under s. 110 of the 
Code of Criminal Procedure to weigh the evidence given 
on behalfof one side or the other. But at the same 
time, before affirming an order demanding security 
the Courbis to be satisfied that the evidence in the 
case was of a character which made it imperative in 
the interests of publie security to pass an order under 
s. 118 of the Code of Criminal Procedure. [ibid] 


Evidence going to show that a substantive offence 
had been committed, or, which might form the basis 
of a charge ofa substantive offence is not inadmis- 
sible in proceedings under s.110 of the Criminal 
Procedure Code and can form the basis of an order 
under s. 112 anda finding under s. 118 of the Code of 
Oriminal Procedure. [p. 213, col. 2.] 

Budhan v. Emperor (5), followed. 


Criminal revision from an order of the 
Additional Sessions Judge, Mirzapur, dated 
the 13th of September, 1226. 

Mr. A. P. Dube, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


SUDGMENT.—Thisis an application 
in revision by one Lachman who, on failure 
eto furnish security under s. 110, Criminal 
Procedure Code, was originally ordeted 
by a Sub-Divisional Magistrate to be de- 
tained in prison for a period of three 
years under e. 123 (1) of the Code. On a 
reference under s. 123 (2), Criminal Pro- 
celure Code, the order ofthe Magistrate 
was afürmed by the learned Sessions 
‘Judge with this modification that he re- 
duced the period to two years from three 

ears. 

x Lachman wås challaned in two dacoity 
cases by the Police hut was discharged in 
one case on the 6th of July, 1926, and in 
the ojher on the loth of July, 1926. On 
the latler date, viz., the 15th of July, 1926, 
on a complaint being made by the Police 
against theapplicant to the effect that he 
“was by habit a rubber and a thief, and 
that his being at large without giving 
security was hazardous to the community, 
pn order WAS passed by the yery Magis- 
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trate who had discharged him in the 
daeoity case on the same day under s: 112, 
Criminal Procedure Code. «As already 
stated that order was confirmed and the 
applicant was ordered to give security as 
detailed in the initial order orto be de- 
tained in Jail. 

The evidence against the applicant con- 
sisted of the statements of witnesses, who 
were examined in the dacoity cases re- 
ferred to above in Court, and of certain 
other witnesses who were examined by the 
Police during the investigation of those 
cases and of four witnesses named Mangal, 
Mahabir, Bhuar and Chhedi, all residents . 
of different villages, who were at different 
dates robbed when passing through cer- 
tain jungles and who identified Lachman 
as being one of the dacoits, Further there 
was the evidence of the mukhia and of 
the chaukidar of the village in which the 
applicant resides, and of certain other per- 
sons of the neighbouring villages who 
stated that the applicant was by habit a 
thief and a robber. There was also the 
evidence of a boy named Jagdhar who 
was engaged by one Ram Narain to supply 
water to way-farers at a well situated in 
a jungle. This boy used to reside ina 
hut: near the well inthe day time, and he 
stated that the applicant accompanied by 
certain other persons used to come there 
to take food and to sleepin the hut, and 
that the applicant and his associates asked 
him not to let any body know their where- 
abouts. Ram Narain corroborated the tes- 
timony of Jagdhar. 

The learned Sessions Judge has discard- 
ed the testimony of the witnesses examined 
in the dacoity cases but has held that, 
even after eliminating that evidence, there 
was enough material on the record to 
justify the order of the learned Magis- 
trate. ; 

In revision before me itis argued that, 
the prosecution of the applicant under 
s. 110, Criminal Procedure Code having 
been started soon after his discharge in 
the dacoity cases, it must be presumed 
that the prosecution was not a bona fide 
one, and that the evidence for the prose- 
cution is hearsay and vague and partly 
inadmissible and partly inconclusive and 
as such the order passed against the appli- 
cant must be set aside. In support of 
the first contention reliance has been 
placed by the learned Counsel for the 
applicant on the case of Bhagwat Pracad - 


[102 L 0, 1887] 


v. Emperor (l) It is undoubtedly true 
thatin cases wherg proceedings under s. 110, 
Criminal Procedure Code, follow soon after 
a discharge,or an acquittal the Court, be- 
fore passing an order binding over the 
person proceeded against, must be satisfied 
that the proceeding under s. 110, Criminal 
Procedure Oode, was not instituted with a 
view to get a man punished when the 
Police had failed to secure his conviction 
for a substantive offence and, as such, in 
such cases the Courts are called upon to 
' scrutinise the evidence with the greatest 
care. Butif, notwithstanding such a seru- 
tiny of evidence, the Court comes to the 
conclusion that ther& is sufficient evidence 
to warrant an order demanding security, 
the Court is bound to pass such an’ order 
though the proceeding under s. 110, Cri- 
minal Procedure Code, was started soon 
after the discharge or acquittal of the 
person proceeded against from a charge 
for a substantive offence, vide Shiam Lal v. 
Emperor (2). 

Ib remains to consider the second point 
urged by the learned Counsel for the 
applicant, viz, whether or not there was 


ample material upon the record to justify 


the order passed by the Courts below. 
In this connection it may be pointed out 
that the High Court is not a Court of 
Appeal in cases under 8, 110 of the Code 
of Criminal Procedure and if it is satis- 
fied that the Courts below have approached 
the consideration of the evidence in a fair 
way having regard to the interest not 
only of the prosecution but also of the 
accused, it is not called upon in revisions 
against orders passed under s. 110 of the 
Oode of Criminal Procedure to weigh the 
.evidence given on behalf of one sideor 
the other, vide Miharban Singh v. Emperor 
(3), But at the same time before affirming 
an order demanding security this Court 
is to be satisfied that the evidence in the 
case was of a character which made it 
imperative in the interests of public secur- 
ity to pass am order under s. 118 of the 
Code of Oriminal Procedure, vide Alim ud- 
din alias Allia v. ‘Emperor (4). The 
learned Counsel for the applicant has 
argued that the evidence of the four wit- 
(1) 65 Ind. Cas. 551; 24 O. O. 317; 9 O. L. J. 57; 23 
Or. L. J. 119; A. I. R. 1922 Oudh 26. 


(2) 2 Ind. Cas. 225; 6 A. L. J. 487; 9 Cr. L. J. 528. 
(3) 31 Ind. Cas. 821; 13 A. L. J. 1046; 16 Or. L. J. 


805. 
. (4) 82Ind. Cas. 36; 22 A. L. J.678; A.I R. 1924 
All. 569; 25 Cr. L. J. 1172; L. R. 5 A. 97 Cr. 
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nesses mentioned above, who deposed that 
they ware robbed of certain articles by the 
applicant, being eviflence of the commission 
of & substantive offence was inadmissible 
in proceedings under s. 110 of the Criminal 
Procedure Code. He argues that if the 
evidence of those witnesses was true the 
applicant could be prosecuted on the basis 
of their evidence for a substantive offence, 
but such evidence could not be taken 
into consideration in the present case. 
In view of the recent decision of this 
Court reported as Budhan v. Emperor (5) 
I cannot accept this contention of the 
learned Counsel. It has been ,held in 
that case that “it is impossible to accept 
the propesition that the evidence going 
to show that a substantive offence had 
been committed, or which might form the 
basis of a charge ofa substantive offence, 
is necessarily to be excluded in proceed- 
ings under s. 110, and cannot form the 
basis of an order unders. 112 and a find- 
ing unders. 118 of the Code of Criminal 
Procedure.” I have gone through the 
entire evidence of all the witnesses ex- 
amined by the prosecution and have 
eome to the conclusion that, even after 
eliminating the evidence of the wit- 
nesses who were examined against the 
applicant in the dacoity cases in which he 
was discharged, there remains a formid- 
able body of evidence showing that the e 
applicant is a habitual offender. The 
reasons assigned by the Courts below for 
rejecting the evidence of the defence wit- 
nesses appear convincing to me. Iam 
satisfied that the Courts below have judi- 
cially considered the evidence and I must 
not, in the exercise of the revisional 
jurisdiction of this Court, interfere with the 
order of the learned Sessions Judge. 

Accordingly I reject this application. 

A. N. A. Application rejected. 

(5) 88 Ind. Cas. 362; 23 A. L J. 507; L.R. 6 A. 
rax 26 Or. L. J. 1130; A. I. R. 1925 AIL 694; 47 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OgiMtNAL ReviseoN No 54-B or 1927, 
March 29, 1927, 
Present :—Mr. Kinkhede, A. J*C. 
KARNACHANDRA AND OTHE&S— 
AccusED—ArPLIOANTS ° 
. versus s 
EMPEROR—Non-A peitoanr. 
Criminal Procedure Code (Act V of 1803), s, 323— 


` District Magistrate, Akola, 
‘February, 1927, in Criminal Case No. 32 
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Application fon transfer—Notice to opposite party, 
whether necessary—Application made late—Transfer 
without notice, propriety of. 

Although s. 528 of the Criminal \Procedure Code 
does not provide for the giving of a notice to the 
opposite party, still on general principles notice 
should be given to the party to be affected before an 
order for transfer is made. 

Ajodhaya Lal v. Paryag Narain ( 1), Rao Ramsingh 
v. Hussain Ali (2 and Im re Hawaji Sakharam 
Mhalaskar (6), followed. 

The question of a -notice is one of propriety rather 
than of legality, to be decided on the facts of each 
particular case. District Magistrates have to be 
careful whenever they are called upon by one party 
only toa criminal case to exercise the power of trans- 
ferring it and should not transfer it without notice 
to the other side, when the application has been 
made at a lete stage of the case. 

Oriminal revision against an order of the 


dated “the 16th 


of 1926. 
Messrs. W. R. Purantk and D. W. Pingle, 


- for the Applicants. 


Mr. G. P. Dick, for the Non-Applicant. 
ORDER. —However reluctant I may be 
to interfere with the exercise of the dis- 


. cretion which the law gives to a District 


Magistrate in the matter of ordering trans- 
fers or withdrawal of criminal cases from 
the file of one Subordinate Court to another 
Court and vice versa, I am bound to say 
that the District Magistrates have to be 
very careful whenever they are called 
upon by one party only to exercise such 
power. Although s. 528 of the Criminal 
Procedure Code does not provide for the 
giving of & notice to the opposite party, 
still on general principles notice should 
be given to the party affected before an order 
for transfer is made: compare Ajodhaya 
Eal v. Prayag Narain (1) The Distriet 
Magistrate states in his explanation that 


-no notice is required under s. 528, Orimi- 


nal Procedure Code. This is so, no doubt, 
under the Statute. But sofar back as in 
1901 this Coürt has pointed out in Rao 
Ramsingh v. Hussain Ali (2) that before a 
District Magistrate can transfer a case 
from one Subordinate Court to another 
Subordinate Court, notice of such intend- 
ed transfer stould be served upon the 
parties eo as to enable either of the par- 
tices to come forward aad show cause why 
such transfer should not be made. 
learned» Judicial Commissioner placed 
reliance for this view on the cases of 
Teacotté Shekdar v. Ameer Majee 9 Im- 
* (D 10. W. N. 11. : 
(2) 14C. P. L.R 
8) 8 C. 395 10 C. P 239; 4 Ind. Dec. (N. s.) 251. 


PURENDAR JHA V, NONULAL JHA, 


The — 
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peratrix v. Sadashiv Narayan Joshi (4) and 
Umrao Singh v. Fakirchand (5). ‘In a case 
of arecent date decided "by the Bombay 
High Court and reported as In re Hawaji 
Sakharam Mhalaskar (6), Heaton and Pratt, 
JJ., pointed out that though the trend of the 
decisions of that Court, ever since the 
case of Imperatrix v. Sadashiv Narayan 
Joshi (4) was to treat an order made under 
s. 528, Criminal Prccedure Code, without 
notice as illegal, the recent practice wes 
to treat want of notice as not amounting 
to illegality and that the question of notice 
was one of propriety-rather than of legality 
and as such, it was one tobe decided on 
the facts of each particular case. In that 
case, as in the present case, the trial had 
occupied several hearings before the Magis- 
trate inthe course of which whole of the 
prosecution evidence was led, charges were 
framed against the accused, and cross- 
examination of some of the prosecution 
witnesses was furnished and the case had 
stood adjourned for recording the evidence 
of defenee witnesses. Such & stage was 
regarded as avery late stage of the case 
and order af transfer was at the instance 
of the complaint set aside as improper 
on the ground that it was passed on the 
application of one party (i. e., the accused) 
without giving the. other pariy, the ccm- 
plainant an opportunity of being heard, and 
the Magistrate ordering the transfer yas 
directed to hear the matter after issue of 
notice to both the parties. The principle 
of this case very fittingly applies to this 
case aleo, 

I, therefore, set aside the order of trans- » 
fer and direct the District Magistrate 10 
rehear the application for transfer and 
dispose of it in accordance with law. 

G. R. D. Order set aside. 


(4) 22 B. 549; 11 Ind. Dec. (x. s 
(5) 3 A. 749; A. W N. (1881) A ri Ind. Dec. (x. 8) 
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No 50 Ind. Cas. 496; 21 Bom. L, R. 276; 20 Cr. L. J. 





PATNA HIGH COURT. 
GriminaL Revision- No. 324 oF 1926. 
July 16, 1926. 
Present: —Mr. Justice Ross and 
Mr. Justice Foster. 
` PURENDAR J HA-—Accussp—PETITIONER 
versus 
NUNULAL JHA— OPPOSITE PARTY. ý 
Penal Code (Act XLV of 1800 ss.51, 191, 198—~ 
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Civil Procedure Code (Act V of 1908), O. XXII, v. 4 
—Substitution of legal representatives, application for 
—Verification, whether necessary—lulse statement in 
application—0 ffence, 

A petition for substitution of the logal representa- 
tives of a deceased party does not under the law 
require to bs verified and a false statement in sucha 
petition, therefore, even though the petition is verified 
does not amount toan ofienes under s.193 of the 
Penal Oode, inasmuch as the solemn declaration 
embodied in such a verification is not a declaration 
within the meaning of s. 191 or of s. 51 of the Penal 
Code. (p.218, col. 2.] 

Queen v..Kartick Chunder Holdar (1), In re Haran 
Mandal (2, Juggut Chunder Mozumdur v. Kasi 
Chunder Mozumdar (3) and Emperor v. Ganeshi (4), 
relied on. 

Criminal revision from a decision of the 
Sessions Judge, Pusnea, dated the 22nd 
April, 1328, affirming that-of the Munsif, 
Araria, dated the 28rd of December, 1925. 


Mr. K. B, Dutt (with him Mr. L. K, 
Jha), for the Petitioner. : 
JUDGMENT. 
Foster, J.—' This application in re- 


vision arises out of a decision of the District 
Judge of Purnea, refusing to withdraw a 
complaint lodged by the Munsif of Araria 
on the 21st of December, 1925, 

The said learned Munsif had-been moved 
to take action under s. 476 of the Code of 
Criminal Procedure in respect of a false 
statement in an application for substitution 
of one Munu Lal Jha asthe legal represen- 
tative of Musammat Ratnabati. The peti- 
tion was presented by the present peti- 
tioner in the following circumstances: 

The petitioner Purendar Jha brought a 
suit for arrears of rent (Suit No. 1892 of 
1924) against a tenant Musammat Ratna- 
bati in the Munsif's Court at Araria, The 
defendant entered appearance and, in her 
written statement, denied the relationship 
of landlord and tenant. This written state- 
ment was filed on-the llth of September, 
1924. On the 18th of November, 1924, the 
patitioner, as plaintiff in that suit, filed a 
petition to amend the plaint in the Munsif's 
Oourt on the ground that Musammat Rat- 
nabati had died on-the 2nd of Kartick, 
1332, Mulki, and prayed that one Nunu Lal 
Jha should be substituted ag her legal re- 
presentative. This was done; and, subse- 
quently, Purendar Jha succeeded in obtain- 
ing an ex parte decree against Nunu Lal. 
Subsequently Nunu Lal moved tho Court to 
get aside the ex parte decree. In the course 
of that proceeding it was brought to light 
ihat'the.petition of Purendar Jha filed on 
the 18th of November, 1924, contained an 
incorrect statement. It may now be assum- 
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ed as a fact beyond question that Musam- 
mat Ratnabati was not dead at the time of 
the ex parte dgeree. The petition filed on 
the 18:h of November, 1924, was, therefore, 
made the subject: matter of an application 
by Nunu Lil Jha to the Munsif's Court, 
asking the Court to take action under s, 
195 (1) (b) of the Code of Criminal Pro- 
cedure. Subsequently the Complaint was 
drawn up and dealt with in the manner 
indicated in s. 476 of the Code and an appeal 
was carried to the Court of the District 
Judge under 8,476 B. That appeal was, as 
I have already stated, decided in December, 
1925, and the present petition in revision to 
this Court questions the legality of the 
proceedirfgs. 

The case first came before Mr. Justice 
Macpherson alone and, as the question jn- 
volved was one which has not been dealt 
with as yet in this Court, he thought it ad- 
visable to remit the case for decision by a 
Division Bench. 

The question can be succinctly stated on 
the facts. A party to a civil suit put in a 
petition for substitution of a named person 
in the place of a defendant falsely alleging 
the latter to be dead. The petition for 
substitution was verified or, at any rate, 
purported to be verified. There was some 
question raised, but ithas not been neces- 
sary to enquire whether the verification in 
fact conformed to the requirements of the 
law. For the purposes of the case before 
us we may assume that the verification, 
quantum valeat, was in order. The ques- 
tion is whether a person presenting a verifi- 
ed petition for substitution, containing 4 
false statement of the death of a defendant, 
can be considered to fall within the mis- 
chief of s. 193 of the Indian Penal Code. 
The argument is that where no veri- 
fication is required by law, a voluntary 
and unnecessary verification is not such a 
sworn statement as is contemplated in the 
definition of false evidence ins. 191 of the 
Indian Penal Code. 

So far ag the requirement of a verification 
for an application for substitution of a 
defendant is coneerned, I have not been 
able to find any provision of law which 
makes it necessary. Certainly, for a plaint 
a verification is required; but it does not 
follow that a verification is required for a 
petition for substitution of parties by 
amendment of the plaint; nor does one finds 
in the law as to substitution any mention of 
the requirement ofa verification, Neither 
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to find any requirement of a verification in 
respect of such a petition. ; 

. Taking it then that the verification is 
not required by law, it remains that the 
act of the petitioner in verifying his 
application for substitution of Nunu Lal 
in place of Musammat Ratanabati was 
unnecessary and purely voluntary. Now 
looking into ss. 191 and 193 of the 


Indian Penal Oode,it will be seen that & 


person who has to be punished must 
be legally bound by an oath or by 
an express provision of law: to state the 
truth or bound by law to make a dec- 
laration upon any subject; and s. 193 adds 
.to this that the false-evidence to be given 
by this person subject to punishment must 
be evidence given at any stage of a judicial 
proceeding or fabricated for the purposes 
of being used at any stage ofa judicial 
proceeding. The first part of this defini- 
tion is the most important ; the question 
being whether the petitioner, when he 
lodged his application for substitution, was 
legally bound by an oath or express pro- 
vision of law to state thetruth, or bound by 
law to make a declaration upon any subject, 
The suggestion is that he was legally bound 
by an oath because of his verification; and 
ing. 51 the word “oath” is described as 
including “a solemn affirmation substituted 


by law for an oath, and any declaration re- - 


quired or authorised by law to be made 


before a public servant, or to be used for 


the purpose of proof, whether in a Court 
of Justice or not". So the declaration must 
bes required <r authorised by law.to be 
made. Now as I have found before, there 
is no requirement or even authorization in 
thelaw of any such declaration as is em- 
bodied in the verification of the application 
for substitution : nor is there any express 


provision of law requiring the applicant for . 


substitution to state the truth or to make 
a declaration upon any subject. 

The fact is that the Court has madea 
mistake in finding the section of the Penal 


Oode which is applicable to the peculiar. 


circumstances ofthiscasee Certainly s. 193 
cannot beapplied to a case of; this nature. 
The autherities are almost entirely on the 
side of the petitioner. He has quoted with 
considerable effect the cases of Queen v. 
Kartick Chunder Holder (1), In re Haran 


(1) 9 W. R. Cr. 58; 


: l ABDUL KARIM v, EMPEROR. 
in O. VI, norin O. XXII have I been able ` 
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Mundal (2), Juggut Chunder Mozumdar v. 
Kasi Chunder Mazumdar @) and Emperor. 
v. Ganeshi (4). There are other cares which 
appear to be pertinent and also*in favour 
of the petitioner’s argument, quoted 
in notes (5) and (6) at page 1007 of 
Gour's Penal Law of India, Third Edition. 
` I, therefore, am of opinion that ss. 191 and 
193 do not apply toa false statement in a 
petition for’ substitution, even though it 
be verified by the petitioner, for the reason 
that the verification is not required, and 
that the solemn declaration embodied in 
such an unnecessary verification is not a 
declaration within thee meaning of these 
sections or of s. 51 of the Indian Penal Code; 
I would, therefore, set aside the orders of 
the Courts below and direct withdrawal of 
the complaint by the District Judge of 
Purnea. . 

Ross, J.—1 agree. 

Z. K. Order set aside. 

(2) 10 W. R. Cr. 31; 2 B. L. R, Cr. 1; 1 Ind. Dec 
N. 8.) 879 


< 8.) 879. 
(3) 6 C. 440; 7 O. L. R. 330; 3 Ind. Dec. (N. 5) 286. 
NS A. W. N. (1905) 52; 2. A.L. J. 203; 9 Cr. L. J. 


OUDH CHIEF COURT. . 
CRIMINAL APPEAL No. 145 or 1927, 
April 7, 1927. 
Present:—Mr. Justice King. 
ABDUL KARIM—AcctsEs—AFPELLAMT 
versus 
EMPEROR-— Cou PLAINANT— RESPONDENT, 
Penal Code (Act XLV of 1860), ss, $95, 897—- 
Dacoity—Accused not proved to have used deadly - 
weapon or caused grievous hurt~-Conviction under 
s. 897, whether illegal. : 
Section 397, Indian Penal Code only applies toa 
person who himself uses a deadly weapon or causes 
grievous hurt. An accused who is not proved to 
‘have used any deadly weapon or caused grievous hurt, 
cannot, therefore, be convicted under s 397, Indian 
Penal Code. ` 


Criminal appeal against sn order of iLe . 
Additional Sessions Judge, Barakarki,’ 
dated the 7th February, 1927. : 
i Mr. Roop Nath Wanchoo, for the Appel- 
ant. : 

Mr. H. K. Ghosh, Government Pleader, .' 
for the Crown. ne 

JUDGMENT.—The appellant Abdul 
Karim has been convicted under.ss. 395 and. 
397, Indian Penal Code of taking partin a 
dacoity onthe llth of September, 1926, in 


[102 1 O.1997] ^ 


the house of oneSheo Bakhsh of Rudauli. 
It is very clearly preved and not disputed 
thata gang of dacoits entered the house 
of Sheo Bakhsh and in the commission of 
the dacoity Sheo Bakhsh himself was wound- 
ed byaguu-shot and Suphal and Pandohi, 
two of his servants, were beaten with lathis. 
The only question is whether Abdul Karim 
has been proved to have taken part in this 
dacoity, 
The evidence against the appellant is the 
fact that he has received a gun-shot wound 
` in the back and that he has been identified 
by Behari, Suphal and Pandohi, who were 
undoubtedly inside tha house when the 
dacoity was being committed. These 
witnesses had an opportunity of seeing.the 
dacoits by the light of lanterns and Suphal 
and Pandohi actually received lathi injuries, 
so there isno reason to suppose that they 
were not in a position to identify one or 
more of their assailants. 
In the investigation the Sub-Inspector 
. Game to know that one at least of the 
. dacoits had been injured by a gun-shot 
fired by the dacoits themselves. It is in 
evidence that they fired at least three gun- 
shots and that one of the dacoits was hit. 
On this clue the appellant came to be 
arrested since the Police were on the look- 
out for a man injured by a gun-shot. 
Counsel for the appellant has severely 
criticised the manner in which the appel- 
lant was arrested by Muhammad Islam, 
Head Constable. It appears that this Head 
Oonstable went tolook up a bad character 
called Madar Bakhsh and asked him for 
some meat. The latter said he had no meat 
but Abdul Karim might have some. When 
the Head Constable went to the house of 
the appellant, he himself was not there 
but there was aman sitting at the house 
with a bandage round his head. Next day 
the Head Constable heard that adacoity had 
been committed at Rudauli and the Police 
were required to keep their eyes open for 
any one showing marks of injury by gun- 
shot. Muhammad Islam .spoke to Madar 
Bikhsh again on the 19th of September 
and received information from him which 
led him to suspect the appellant, He 
arrested the appellant on finding that he 
had marks ofa gun-shot on his shoulder. 
Counsel for the appellant criticises the 
conduct ofthe prosecution in not produc- 
ing Madar Bakhsh as a witness, saying that 
he was a most important witness. I do not 
agree with this view. Whatever Madar 
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Bakhsh said, so as to throw suspicion upon 
the appellant, is of no great importance. 
The fact remaing that the Head Constable 
was led by Madar Bakhsh to suspect the 
appellant and on arresting him on this 
suspicion the appellant was found to have 
a gun-shot wound and subsequently the 
appellant was identified in Jail, as one of 
the dacoits by three of the persons who 
were inside the house during the dacoity. 

The appellant makes a strong point of 
the fact that the three identifying witnesses 
were inside the house and profess to have 
identified the appellant, as one of the da- 
eoits who was inside the house, whereas the 
only dacoit,who was injured by gun-shot 
appears to have been shot while he was out- 
side the house; Itis argued that the wit- 
nesses could not possibly have identified 
the dacoit who was shot outside the house, 
and, therefore, they could not genuinely 
identify the appellant. It isnot very clear 
at what time and by what shot the dacoit 
got hit. At least three gun-shots were 
fired. Two shots were fired at the complain- 
ant himself and one shot was fired, ap- 
parently the last shot, when the villagers 
were beginning to collect in order to keep 
them at a distance. I think it is quite 
possible that one of the dacoits, who had 
been inside the house at the beginning, 
and who had taken part in beating the 
witnesses inside the house, had gone out- 
side by the time when the last shot was 
fired. In fact this last shot seems to have 
been fired at the time when the dacoits 
were about to leave finding that the villagers 
were assembling in some force to oppose 
thefn. ` There is certainly no evidence that 
those particular dacoits who first entered the 
house remained in the house from begin- 
ning to end, that is even up to the time that 
the last shot was fired. I think there ig 
no impossibility, therefore, in the view that 
the witnesses may have identified a dacoit 
inside the house who was subsequently 
shot by accident when leaving the house. 
The fact that the appellant was shot in the 
back tallies with the view that he may 
have beenshot whileleaving the house, 

There is no suspicion of any previous 
enmity between the witnesses and the 
accused since they were total strangers to 
each other, and the identification pyoceed- 
ings appear to have been conducted with 
all proper precautions. The witnesses made* 
no mistakes. : 

Itis very significant that the appellant 
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was unable to give any satisfactory ex- 
planation of the gun-shot wound in his 
‘shoulder. The Doctor is clearly of opinion 
. that the wound was caused, by a gun-shot 
and the injury which was examined by 
him onthe 21st of September was found 
to be 8or 10 daysold, This period of time, 
therefore, corresponds approximately with 
the date of thedacoity. £ see no reason, 
therefore, fof disagreeing with the learned 
Sessions Judge and all the assessors in 
their finding that the appellant was guilty 
of taking part in the dacoity. f 

Lastly, Counsel for the appellant has 
raised technical plea that the accused has 
been wrongly convicted under s. 397, Indian 
Penal Code, because there is no proof that 
he personally used any deadly Weapon or 
caused any grievous hurt, It is a fact that 
thereis no such evidence and I think 
the argument is sound. As Iread s. 397,I 
think it only applies to a person whohimself 
` usesa deadly weapon or causes grievous hurt. 
This view has been taken by the Allahabad 
High Court in the case of Emperor v. 
Nageshwar (1) which refers the case of Queen- 
Empress v. Santa (2) which overrules the 
contrary view in Queen-Empress v. Mahabir 
Tewari (3). The appellant should, there- 
fore, be convicted under s. 395 only and 
not under s. 397. The question is of no im- 
portance since this dacoity in which fire-arms 
were-used and several people injured was a 
serious one and the sentence of 7 years’ 
rigorous imprisonment is by no means ex- 
cessive. T, therefore, maintain the conviction 
under s. 395 and maintain the sentence. 
The conviction under s. 397 is formally set 
aside, but in other respects the appeal is 


dismissed. f 
Appeal dismissed. 


G. H. 
A. N. A, . 
(1) 28 A. 404; A. W.'N. (1908) 61; 3 Cr. L. J. 822. 
9) A. W. N. (1899) 186; 58 A. 404 note. 
e 21 A. 263; A. W. N. (1899) 76; 9 Ind. Dec. (x. s.) 
876. 
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materials without license—Offence, whether comes 
under s. 283 —Essence of 'offence--Limitation for proi 
secution. 4 

The essence of an offence Wander ss. 233 and 357 of 
the Madras City Municipal Act, IV of 1919, is the act 
of constructing or re-constructing with inflammable 
materials without the license of the Government and 
not merely that of maintaining an already construct- 
ed building in existence. ` 

By virtue of s. 392 of the Acta conviction for a 
Municipal offence under ss. 233 and 357 on a pro- 
secution initiated more than 12 months after the date 
of the offence cannot be sustained. 

Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 

-the High Court to revise an order of the 
Court of the Third Presidency Magistrate, 
Madras, dated the 27th May, 126, and pass- 
ed in C. C. No. 10143*of 1926. : 

Messrs. K.S. Jayarama Iyer and S. Naga- 
raja -lyer, for the Petiticner. 

Mr. P. Govinda Menon, for the Orown. 

ORDER.—This isa Criminal Revision 
Petition against the conviction by the Third 
Presidency Magistrate, Madras of the peti- 

-tioner for an offence under s. 357 of the 
Madras City Municipal Act IV of 1919; 
The complaint made against him was that ` 
on or about the 10th July, 1926, he had a 
shed of inflammable materiuls in Moore 
Market compound without license from the . 
Commissioner, contrary to s. 233. The 
learned Magistrate has recorded the plea 
of the accused as guilty and states that 
he explained at the same time that he 
had the shed of inflammable materials for 
the last 8 years without paying any fee to 
the Corporation. In view of this explana- 
tion itis impossible to conclude that the 
accused can have pleaded guilty to an ` 
offence which contained the factors -re- 
quired by s. 233. According to that pro- 
vision no inflammable structure is to be 
eonstrueted or re-constructed except with 
the pérmission of the Commissioner. The 
word used in the previous Act in lieu of 
‘constructed’ was ‘made’ and itis quite 
clear that that word led to a difference of 
opinion as to whether its meaning was in 


- fact ‘constructed, or merely ‘composed of. ` 


MADRAS HIGH COURT. 
ORIMINAL REVISION PET: TION No. 735 or 1926. 
(ORIMINAL Revision PérITION No. 616 

' or 1926). 
January 26, 1927. 
Present:—Mr. Justice Curgenven. 
In ye M. A. RAZAOK —ACCUSED — 
e PETITIONER. 5 
*Madras City Municipal Act (IV of 1919), ss. £88, 
357, $92—Maintaining shed with inflammable 


In the Emperor v. Audikesavgloo Naidu (1), 
Sundara Iyer and Spencer, JJ., held that 
it meant the former, whereas in the. Cor- 
poration of Madras v. Varadachariar (2), 
Napier and Sadasiva Iyer, JJ., put the latter 
construction on the term. It has, however, 
now been made unambiguous and it is 


(1) 13 Ind. Cas. 832; (1912) M.W. N. 84; -13 Cr. L. 
J. 144 


(2) 47 Ind. Cas. 672; 42 M. 7; 24 M. L, T. 180; 8 L, 
W, 581; 19 Cr. L. J. 948, 
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clear that the essence of the offence is the 
act of constructing or re-constructing and 
not merely that of*maintaining an already 
constructed building in existence. With 
this section is to be read s. 392, which 
imposes a general period of limitation of 
6 months in respect of acts which con- 
stitute an offence ond a particular period 
of 12 months in respect of an omission 
to take out alicense. But it is evident 
from the facts, which do not seem to be 
disputed, that this period had long ex- 
pired and, therefore, the conviction under 
8. 233 cannot be sustained and I must ac- 
cordingly set it aside. 

From the minutes of a meeting of, the 
Corporation dated the 16th January, 1923, 
not putin evidence before the lower Court 
but produced by the petitioner, it would 
appear that the petitioner with others was 
allowed to maintain a tea-shop without 
license, and from another notice of the 
Corporation dated 30th August, 1923, that 
he was permitted to continue occupation 
until further orders. It is stated that sub- 
sequently the Corporation has required him 
to take out a license in respect,of his tea- 
shop structure and that he has refused to 
do so and that it was this that gave oc- 
casion to the prosecution. If that be so, 
the nature of the prosecution seems to 
have been misconceived, though it may 
be true that the Oorporation has the means 
of enforcing the taking out of a license. 
As to this [ express no opinion but if 
80, these proceedings will not prevent them 
from taking the proper steps. The 
Criminal Revision Petition is allowed and 
the fine and license fee, if paid, will be 
refunded. 


v. N, V. Conviction set aside. 


NAGPUR JUDICIAL COMMIS-. 
SIONER’S COURT. 
ORIMINAL Revision No, 22-B or 1924, 
August 30, 1924. 
Present:—Mr Kinkhede, A. J. C. 
SHERKEHAN-—CoMPLAINANT—A PPLIOANT 
f versus 
ANWARKHAN-—AccUusEp—Nos- 
APPLICANT. 
Criminal Procedure Code (Act V of 1898), s: 499--- 
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Revision against acquittal—Application by private 
prosecutor—Interference. 

- Although the High Cougt has jurisdiction under 
8. 439 of the Criminal Procedure Code to set aside an 
order of acquittal it is a settled practice ihat it 
will not ordinarily interfere in revision at the 
instance of a private prosecutor unless there has 
been a miscarriage of justice or that interference is 
called for either in the interests of law and order or in 
the interests of public justice or unless the trial 
has been illegal or so radically and  incurably 
irregular as infact to have occasioned a failure of 
justice. The Court will refuse to interfere if the 
complainant is not anxious so much to secure due 
administration of justice as to serve his personal 
grudge or end by attempting to set aside the ac- 
quittal. [pr 222, col. 1] 

As a matter of practice the Court of the Judicial 
Commissioner of Nagpur will not go into evidence as 
a rule in revision. lt will ordinarily confine its 
interference to cases of exceptional circumstances 
or where there is an error of law and not where the 
question is merely as to the appreciation of doubtful 
evidence. [p. 224, col. 1.) 


Application for revision against ar order 
of the Sessions Judge, Akola, in Criminal 
Appeal No. 179 of 1928, dated the 24th 
October, 1923. 

Mr. M. R. Bobde, for the Applicant. 

Sir B. K. Bose, and Mr. P. N, Rudra, for 
the Non-Applicant ~. 

Mr. P. Lobo, for the Crown. 


ORDER.—The facts which have given 
rise to this criminal revision are briefly 
these. 

The non-applicant Anwarkhan instituted 
a suit in the Court of Small Causes at 
Akola by filing a verified plaint dated 
Ist July, 1921, against the applicant Sher- 
khan for the recovery of a certain amount 
of money said to be due by the latter to 
the former in respect of a transaction 
dated Ist April, 1918, which, however, 
the plaintiff chose to describe in his plaint 
as being one dated the lst July, 1918. In 
the course of the same suit on 25th Octo- 
ber, 1921, he made an oral statement affirm- 
ing the correctness of the date Ist 
July, 1918, and characterised the date Ist 
April, 1918, given in his books of account 
as written through mistake. At the ad- 
journed hearing of the case 13th Decem- 
ber, 1921, the plaintiff in a penitent mood 
applied as per his application (Ex. P-9), for 
permission to withdraw the suit, and the 
same was dismissed as withdrawn on that 
day. The defendant Sherkhan applied for 
sanaetion to prosecute the non-applicant 
for perjury in respect of the contents of 
the verified plaint dated 18t July, 1921, 
(Ex. P-2) and “also of the oral statement 
made on affirmation dated 25th Octo- 


990 
ber, 1921, (Ex. P-20), so far as they falsely 


stated that the date of the transaction sued . 


upon was Ist July, 1918, and not Ist April, 
1918. The Judge of the Small Causes 
Court who had tried the case refused to 
grant sanction but the District Judge 
thought that this was a fit case for order- 
ing prosecution for perjury, and granted 
it. The order of the District Judge dated 
15th December, 1922, was confirmed in 
due course by this Court. 

A prosecution was accordingly started 
by Sherkhan by filing a complaint on 
16th, January 1923. He was examined by 
the Magistrate on 18th J anuary, 1923; after 
a protracted trial the trial Magistrate con- 
victed the non-applicant for the offences 
of perjury under s. 193, Indian Penal Code, 
and sentenced him to two concurrent terms 
of six months’ rigorous imprisonment and 
imposed a fine of Rs. 500 for the false 
verification ofthe plaint. This judgment 
which is- dated 4th August, 1923, was 
appealed against by the accused Anwar- 
khan and the Sessions Judge, Akola, has 
‘reversed it in. his judgment dated 
94th October, 1923. The convictions and 


sentences were thus set aside and the ac-. 


cused acquitted. For facility of reference 
it may be useful to summarise here the 
findings given by the Sessions Judge on 
the points formulated by him as material 
for the prosecution to establish in order to 
sustain a conviction under s. 193, Indian 


Penal Code. . , 


As regards the first two points which 
dealt with the question whetber the ac- 
‘cused made the statement dated the 25th 
- October, 1921, Ex. P-20, and also the de- 
claration in the plaint (Ex. P 2) concern- 
ing the date Ist July, 1918, and whe- 
ther such statemeni and declaration were 
made in a stage of judicial proceeding, 
the Sessions Judge held that they were 
so made. On the third point whether the 
. statement and the declaration "were false, 
agreed with the trial Magistrate in conclud- 
ing that the statement and declaration in 
question were false and: incorrect. On the 
fourth point whether, “when the aforesaid 
statement and declaration were made, the 
gccusetl knew them to be false, or believ- 
ed them to be false, or did not believe 


them to be true, and made them inten-. 


tionally, the learned Sessions Judge came 
to the conclusion that thé first declaration 
in the verified plaint was not shown to 
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have been made with the knowledge that ' 
the same was false, or was believed to be . 
false, or vss m was not be- 
lieved to be true, or was made intentional- 
ly. He also found that the verification of 
the plaint (Ex. P-2) was not in strict ac- 
cordance with the requirements of law in 
that behalf, and the accused could not be 
said to have declared the contents so far 
as they gave let July, 1918, as the date of 
the trdnsaction sued upon, as true accord- 


“ing to his own personal knowledge, With 


regard to the statement dated 25th 
October, 1921, (Ex. P-20) it was observed 
that it was made after filing of the notices 
by Sherkhan in the Court of Small Causes, 
and that the said notices which contained 
the appellant's admission thatthe transac-- 
tion was dated Ist April, 1918, were 
conclusive proof of the fact that the date 
of the transaction was Ist April 1918, but 
that the accused in all probability did not : 
realisa, just then, the importance of ad- 
mitting the correctness of the date given 
by the defendant, and withdrawing the 
suit at once that very day. But the fact 
that he struck to the statement in regard 
to the date lends support. to the conclu- 
sion that he still continued to believe in. 
the correctness of tbe date Ist July, 
1918, given in the rough memorandum - 
(kacha Tipan Ex. P-11), The Judge also 
thought that this belief may be due to 
dull understanding and want of keen 
perception on the part of the accused, or 
may be due to recklessness on his part, but 
that did not necessarily import lack of 
bona fides. It was found that the mere 
fact that the appellant made the state- 
ment dated 25th October, 1921, could 
be no proof per se of his mala fides and 
his knowledge of, or beliefin,the falsity 
of the statement. Lastly, he concluded 
that as mere suspicion of the bona fides of 
the accused was no legal or affirmative 
proof of lack of good faith and of the 
requisite knowledge or belief which are 
necessary to justify the inference of guilt, 
and as the inculpatory facts must be in- 
compatible with the innocence of the 
accused, and incapable of explanation upon 


-any other reasonable hypothesis than that 


of his guilt, and as they did not stand 
this test in the present case, and there 
was dcubt as to the guilt of the accused, 
and as, the doubt was not unreasonable 
in the circumstances of the case, the ac- 
cused was entitled to the benefit of doubt 
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and ultimately acquitted him of the two 
offences under s. 193, Indian Penal Code. 

` In arriving at these findings the Sessions 
Judge has taken great pains in keeping 
before his mind's eye the requirements 
of the law as to the kind of proof necessary 
to prove the guilt of the accused in a 
charge of perjury, and has given due 
weight tothe various subtle and nice 
distinctions relied on in the course ofthe 
arguments by the Counsel who argued the 
ease, either on the side of the accused, 
er of the Crown, or of the complainant 
Sherkhan. Mr. Cama Public Prosecutor 
who appeared for tht Crown, appears to 
have very hotly contested the appeal 
before the Sessions Judge. It was “after 
duly considering the various aspects of 
the case, that the explanation given by 
the accused was accepted by the Sessions 
Judge and the possibility of the  in- 
accuracy of date given in the aforesaid 
declaration and statement being capable 
of being explained away has, it appears, 
led him to give the benefit of doubt to the 
accused, . 


It will be seen that it is against this 
acquittal dated 24th October, 1923, that the 
complainant, after the lapse of nearly 
three and a half months, lodged this peti- 
tion for revision on 7th February, 1924, 
without due regard to the practice which 
is declared to be the practice of this 
Court in Binda Prashad v. Ripusudan (1) 
by Stanyon, A. J. O., and in Sunderabai v, 
Kishore Singh (2)-by Drake-Brockman, J. 
C., of not ordinarily interferiog in revision, 
at the instance of a private prosecutor, 
with an acquittal after trial by a com- 
petent Tribunal. Six grounds which deal 
entirely with the merits of the case and 
seek to challenge only the appreciation 
of evidence by thelower Court have been 
urged in the petition for revision. Noth- 
ing is, however, urged in the petition by 
way of any special reasons why it should 
be entertaineti at the instance of a private 
prosecutor, nor is there anything to in- 
dicate thal the applicant was compelled 
to file it because the Local Government 
though moved by him to lodge; an appeal 
against the acquittal had declined to take 
any action. Nor is there any asserticn 
that interference in revision with ‘this 
‘acquittal is urgently demanded in the in- 


(1) 1 Ind. Cas. 238; 5 N, L. R. 4; 9 Cr, L.J. 
(2) 52 Ind, Cas, 788; 20 Cr, L, J. 108, 
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terests of public justice, even at the in- 
stance of a private prosecutor. 

The applicant’s Pleader was heard on 
10th March, 1924, and a rule misi was 
ordered to issue calling upon “the non- 
applicant to appear and show cause why 
the conviction should not be restored” and 
the case was fixed for hearing for llth 
April, 1924. In response to a notice which 
is usually sent in such cases tothe Stand- 
ing Counsel, the Government Pleader 
appeared at the hearing dated llth April, 
1924. It is significant to note that the 
six months’ period of limitation prescribed 
for the Local Government to file an’ appeal 
against an acquittal was still to expire, 
and in spite of this, the Government 
Pleader does not appear to have been 
instructed to lodge the appeal. I mention 
this circumstance prominently here, be- 
cause the accused in showing cause against 
the petition has made much of it in the 
argument addressed at the Bar. 

The accused not being served for the 
hearings dated llth April, 1924, 2nd May, 
1924, 30th June, 1924, and it being re- 
presented that he was avoiding service, he 
was directed to be arrested and produced 
before this Court on 18th August, 1924, to 
which date the hearing of the case was 
adjourned. He, however, voluntarily ap- 
peared on 8th July, 1924, and executed 
a bail-bond undertaking to appear at the 
hearing. 

The case has been very ably argued 
on both sides and also on the side of 
the Government by the Government Pleader, 
A, preliminary objection is raised on 
behalf of the accused to the maintainability 
of this revision petition against an ac- 
quittal at the instance of a private pro- 
secutor. The Government Pleader also 
supports this preliminary objection. The 
accused contends that this Court can. 
not and should not entertain this revi- 
sion in the absence of an appeal against 
the acquittal, the right to prefer which vest- 
ed solely in the Local Government, It is 
pointed out that the *provisions of s, 
439, sub-ss. (4) ànd (5) of the Criminal 
Procedure Code, debar this Court from 
converting the finding of acquittal into one 
of conviction and also entertaining revisicn 
petition’ in a case where, though an appeal 
was ,allowed, has not been filed, ‘The 
Government Pleader on being questioned 


. by me as to why the appeal allowed by law 


was not filed by the Local Government, 


992 
frankly admits there were no instructions to 
him to file. it. The Pleader for the applicant 
admits that his client did not move the 
Local Government to file an appeal against 
the acquittal. Itis not, nor can it be, there- 
fore, his case that the Local Government 
having been moved by him and having de- 
clined to appeal against the acquittal he was 
compelled to file this revision in the in- 
terest of justice. Butitis argued on be- 
half of the applicant that the decision of the 
Sessions Judge is wrong even on the merits, 
go that this Court might with propriety as 
well exercise its revisional jurisdiction, even 
at his instance, as if, an appeal was prefer- 
red by the Local Government, With regard 
to the question of this Court converting the 
finding of acquittal into one of conviction, 
itis suggested that'the difficulty could be 
got over by remanding the case for trial 
and fresh decision by the lower Court. A 
number of rulings have been relied upon 
by the accused in support of his objection 
andthe Government Pleader has brought 
to my notice the case of Binda Prashad v. 
Ripusudan (1) while the applicant’s Pleader 
places great reliance on the decision of Drake- 
Brockman, J. O., in Sundrabai v. Kishore 
Singh (2) referred to above in support of his 
contention. The Government Pleader con- 
cedes in all fairness that the judgment may 
beopen to the objection of want of proper 
appreciation of evidence. 

Ihave considered the decisions reported 
in the several cases cited before me 
and I am of opinion that every one of them 
is an authority for the view that although 
the High Oourt has jurisdiction under 
s. 439 of the Criminal Procedure Code, to 
set aside the order of acquittal, it has be- 
come a settled practice that it will not or- 
dinarily interfere, in revision in such cases, 
at the instance of a private prosecutor. 
I need not cite cases under the old Criminal 
Procedure Code; I would, therefore, confine 
my attention to cases under the Code of 
Criminal Procedure of 1898. In Qayyum 
Ali v. Faiyaz Ali (3), the Allahabad High 
Court declined to interfere with an acquit- 
tal of an offence unfler s. 323, Indian 
Penal Code, at the instance of a private 
prosectttor. ln Emperor v. Sheo Darshan 
Singh (4) Gokul Prasad and Stuart, JJ., 
held that the, High Court had no power, 


a @) 27 A 859; 1L Cr. L. J. 1055; A. W. N. (1901) 


78. : 
(4) 65 Ind. Gas, 858; 44 A. 332; 20 A. L. J. 190; 23 
fr. L, J. 202; A. I, R. 1922. ALL 487, 
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except through the medium of appeal on be- 
half of the Local Government to .convert . 
the acquittal into a conviction. In the case 
before them the accused Sheodarshan Singh 
was committed to the Court of the Sessions 
Judge on a charge under s. 302, Indian 
Penal Oode, the Sessions Judge found 
on the facts that an offence under 
e. 802 ibid was not made out but that 
an offence under s. 804, Indian Penal 
Code was made out. He accordingly 
acquitted him of the offence of culpable 
homicide not amounting to murder. Ona 
perusal of the Session's statement notice was : 


sent by the High Court to the accused to 


show cause why he should not be convicted 
of the murder and punished accordingly. 
Although the Judges were fully convinced 
that the acquittal was wrong, they declined 
tointerfere with it, in revision proceedings 
which they had started of their own accord 
in exercise of the powers of general super- 
intendence which vest in every High Court, 
even when the charge of murderfrom which 
the accused escaped was one which un- 
doubtedly “would have justified their in- 
terference in the interest of the public jus- 
tice. In Pahelwan Singh v. Sahib Singh (5) 
Stuart, J., declined to interfere in revision 
with an acquittal at the instance of a pri- 
vate prosecutor. The order in that case was 
passed by an Appellate Court as in the 
present case. He observed: “It has been 
laid down in this and other Courts that this 
power of interference with acquittals in revi-' 
sion is a power that should be used very spar 

ingly... One oftheelementary principlesin 
the English Law is that once à man is acquit- 
ted he cannot be re tried, much less convict- 
ed. In India (presumably owing to special 
reasons) the immunity from re-trial and 
conviction has been somewhat modified and 
it isopen to the Local Government to present 
an appeal against an acquittal. So in India 
8 man's immunity from re-trial and convic- 
tion is subject to the fact that the Local 
Government can institute an* appeal against 
his acquittal. But it has always been held, 
and it always should be held, that this power 
to appeal is a power vested in the Local 
Government, and that no right to appeal is 
possessed by & private person. While this 
High Court has laid down that an order of 
acquittal cannot be changed into an order of 
conviclion in revision, itis to be noted that in 
so far as the accused person is concerned, ii 


(5) 62 Ind, Cas, 869; 19 A. L, J, 382; 22 Or, LUR 
1 " 
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is difficult to see how he is better off if at 
the instanceof a private prosecutor his order 
. of acquittal is quashed, a re-trial is ordered, 
and he is subsequently convicted. When 
this procedure is adopted, and a man who 
has been legally acquitted is re-tried by an 
order in revision and then convicted, the 
private individual has gained by another 
method the privilege to which heis not en- 
titled under the law. He has appealed 
against the acquittal and appealed against 
it successfally............. It is laid down as a 
general rule, and a binding rule that ex- 
ceptin the most serious cases and in the 
event of grave miscarriages of justice no 
High Court shall interfere in revision in 
such matters. The case before me is of the 
‘most trivialnature. Whether the decision was 
right or wrong, it is idle to suggest that 
there has been a miscarriage of justice, As 
far as law and order are concerned, as far 
as the peace of the District is concerned, 
and as far as the interests of the people are 
concerned, it is absolutely immaterial whe- 
-ther the accused person was convicted or 
acquitted.” These observations lay down 
avery useful rule or practices and very 
fittingly apply to the facts and circumstances 
of the present case. 

‘In Faujdar Thakur v. Kasi Choudhuri (6) 
the same question had been raised before 
Jenkins, C.J., and Teunon,J., and their Lord- 
ships having differed the question wae re- 
ferred to Fletcher, J., who agreed with the 
learned Chief Justice, whose following ob- 
servations may be usefully quoted from 
page 616* of the report :— 

* As I have already indicated, I am not 
prepared tosay the Court has no jurisdie- 
tion to interfere on revision with an acquittal, 
but I hold it should ordinarily exercise this 
jurisdiction sparingly, and only where it is 
urgently demanded in the interests of public 
justice. This view does not leave an ag- 
grieved complainant without remedy: it 
would always be open to him to move the 
Government to appeal under s. 417, and this 
appears to me the course that should be 
followed,” 


This pronouncement of the Chief Justice 
has been accepted as correctly interpreting 
both the provisions of the law and the es- 
tablished practice of the different High 
Courts in the following cases:— : 


(6) 27 Ind. Cas, 186; 42 O. 612; 19 C. W. N. 184; 91 
0. L. J. 53: 16 Or. L J. 122. : 


"Page of 42 Q,—[Ed.] 
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Pramatha Nath Barat v. P.C. Lahiri(7) and 
In re Faredoon Cowagj Parbhu (8) where 
the petition for revision was rejected on the 
ground that no matter of general public 
importance was involved nor were the in- 
terests of publie justice closely concerned, 
it being held that interference was not 
justifiable except on some very broad ground 
of the exceptional requirements of public 
justice; Vellayanambalam v. Solai Servai, 
(9) where it was further pointed out that the 
High Court wil not interfere with an 
order of .acquittal, where the question ig 
one as tothe appropriation of evidence, or 
where there isno patent error or defect in 
the order which has resulted in grave in- 
justice. f 

There is thus a consensus of opinion 
amongst the Judges of the several High 
Courts on this point. ‘As already stated 
above, this Court also has been following 
thesame rule of practice, with perhaps a 
single exception in the case of Sunderabai 
v. Kishore Singh (2) cited above where 
the learned Judicial Commissioner 
taking into consideration the exceptional 
circumstances of the case and the per- 
sonal character of the offence of de- 
famation involved therein, thought that the 
case was one in which the Local Govern- 
ment would seldom have been willing to 
appeal from the order of acquittal, and 
therefore, interfered in revision at the in- 
stance of a private prosecutor, 


In the face of this long array of authorita- 
tive decisions of the several High Courts 
including this Court, it is futile to argue 
that this Court is bound to entertain thee 
revision at the instance of the complainant 
Sherkhan and interfere with the acquittal, 
Nothing that has been said in the argument 
in connection with the preliminary objec- 
tions or the merits ofthe case, induces me 
to hold that there has been any miscarriage 
of justice, or that interference is called for 
either in the interests of law and order, or 
in the interests of public justice, or in the 
interests of the people of the district, I 
have been taken through the several docu- 
ments, which have apy bearing on the ques- 
tionof perjury by the accused, and have 
patiently heard and given my mature con- 


3 (D 59 Ind. Cas. 37; 47 O. 818 at p. 837; 22 Cr. L, 
8) 40 Ind. Cas. 316; 41 B. 5€0; 19 Bom, L, dos 
2 L. J. 668 j om. L, R. 354; 
(9) 30 Ind. Cas, 152; 39 M. 505; 28 M, L, J, 692; (1915 
M, W. N.540; 16 Cr, L. J. 600, | i (1913 
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sideration to the criticism levelled by the 
complainant's Pleader against the conclu- 
sions drawn by the Sessions Judge and also 
the reasoning on which they are based, and 
I am firmly of opinion that the learned 
Sessions Judge, who is an officer of long 
Standing and ripe experience, has rightly 
given to thg accused the benefit of doubt. 
lt wasopento that Judge to accept or not 
toaccept the explanation of the accused, 
but since he has accepted it, I do not think 
that he acted improperly in holding that 
ihe conviction for perjury under s. 193, 
Indian Penal Code could not be sus- 
tained as the evidence on record was nof 
such as exeluded the possibility of any 
hypothesis than that of prisoner’s guilt. I 
think this view ofthe Sessions Judge is 
well-supported by the rulings in Queenv 
Ahmed Ally (10) aid Emperor v. Bankatram 
Lachiram (11) which lay down what is 
necessary to be proved in order to secure 
the conviction of a person for giving false 
- evidence. | 

As amatter ef practice, this Court will 
not go into evidence as a rule, in revision, it 
will ordinarily confine its interference to 
cases of exceptional circumstances, or where 
there is error of law; nor willit interfere 
with the acquittal unless the trial has been 
illegal or soradically and incurably irregular 
as in fact to have occasioned a failure of 
justice. See Binda Prashad v. Ripusuden (1) 
following Empress v. Baiju Teli (12), where 
Stevens, J. O., laid down that “a re-trial 
should only be ordered in cases of acquittals 
in which the trial has been radically and 
incurably defective”, 

Isee no validreason tointerfere in revision 
at the instance of the private prosecutor, as 
in my opinion, the case is not one of such 
public importance as to demand my inter- 
ference in the interests of public justice. 
If I may say so, the complainant does not 
appear to meto be anxious so much to 
secure due administration of justice as to 
serve his personal grudge or end, by 
pressing for the setting aside of the 
acquittal. Iam further of opinion that, as 
observed by Stuart, J.,* in Pahelwan Singh 
v. Sahib Singh (5), I Would be withdrawing 
from the accused the protection which he 
has éarned by reason of the Local Govern- 
ment'g omission to appeal against ihe 


(10) 11 W. R. Or. 25 at p. 27, * 
(11) 28 B. 533; 6 Bom. L. R. 379; 1 Or, L, J, 390, 
(2) C. PLR, 15 Cr, 
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acquittal, IfI were to subscribe to the view 
urged by the applicant that instead of 
myself converting the acquittal into a 
conviction which is expressly prohibited by 
sub-s. (4) of 8. 439, Criminal Procedure Code, 
I should bring about the same result by 
remanding the case to the Sessions Judge 
for re-consideration of the evidence bearing 
on the question ofthe guilt of the aceused. 
As pointed out in Vellayanambalam v., 
Solai Servai (9), where the question is 
merely as to the appreciation of doubtful 
evidence and thereis no patent error or 
defect in the order of acquittal passed by 
the lower Court resulting in grave injustice, 
the High Court should not interfere with 
an. order of acquittal. Applying this 
test to the order of acquittal under consider- 
ation, Lam of opinion, that the utmost the 
criticism levelled against it does, is to 
question the appreciation of the evidence as 
made therein and nothing more. No 
attempt was made topoint out any patent 
error or defect in the order of aequittal 
which might be said to have resulted in 
grave injustice. If the law allows a Court 
to punislt an accused for his mistaken 
belief, the accused has had enough of it in 
having to defend himself against the charge 
all this while, and I think that the circumst- 
ances of the case do not call for any further 
action, at this stage. The petition for 
revision thus fails both on the preliminary 
objection as also on the merits, and I 
accordingly dismiss it. The Rule which was 
issued calling upon the non-applicant to 
appear and show cause why the conviction 
should not be restored is hereby discharged, 
and the bail-bond executed by him is 
ordered to be and is hereby cancelled. 
G. R. D. Rule discharged, 


[10$ 1. 0. 1927] ` 


BOMBAY HIGH COURT. 

“ORIGINAL ÜWIL JURISDICTION Suit 

No. 2409 cr 1922, 
$ July 19, 1926. 
Present:—Mr. Justice Madgavkar. 
PREMJI VIRJI AND orHERS—PLaINTIFFS 
i versus 
. Sin EDWARD ELIAS SASSOON axp— 
OTHERS— DEFENDANTS. 

Limitation Act (IX of 1908), Sch. I, Art. 85— 

Mutual, open and current account, what is—Ac- 
quiescence—Principal and agent—Agent for sale of 
goods—Commission to be paid on goods delivered— 
Quantum meruit, principle of, applicability of. 
, An account wheré one party only borrows or lends 
is not a mutual account. An account which is settled 
is not an open account. “An account which is closed 
is not a current account. On the other hand it is not 
absolutely necessary for an open, current and mutual 
account that the balance should actually shift from 
one side to the other. Allthat is necessary is that 
from the nature of the transactions it is capable of so 
shifting. [p. 226, col. 2.] 

Satappa Jakappa v. Annappa Basappa (1), Watson 
v. Aga Mehedee Sherazee (2) Narrandas Hemraj v. 
Vissandas Hemraj (8), Ganesh v. Gyanu (4) and 
Chittar Mal v. Behari Lal (5), relied on. 

Words or conduct may amount to acquiescence as 
to the correctness of an account and may even operate 
as a settlement. Where a party, however, takes a 
general objection to an account without definitely 
specifying the items to which objection is taken, he 
cannot be held tu acquiesce in the correctness of the 
account. [p 227, col. L] 

Where an agreement limits the commission to be 
paid to an agent for sale of goods on goods actually 
delivered, there is little or no scope for the applica- 
tion of the principle of quantum meruit with respect 
to cancelled contract. [p. 227, col. 2.] 

Mr. Munshi (with him Mr, Kanga), for the 
Plaintiffs, 

Mr. M. C. Setalvad (with him Mr. sulla), 
for the Defendants, 

JUDGMENT,—Thedefendants are Mill 
Agents and the plaintiffs entered into an 
agreement (Ex. A) with them on April 30, 
1915, under which in consideration of pro- 
curing the sale of all goods manufactured 
in the two mills of the defendants and 
financing the sales, the plaintiffs were en- 
titled to their commission specified in the 
agreement. Subsequently, certain altera- 
tions took place in the constitution and 
name of both the plaintiffs and the defend- 
ants, which are not, however, material for 
the purpose of thissuit. On April 30, 1919, 
the agency terminated. The plaintiffs sue 
on an amount for Rs. 52,440-9.0 specified in 
the plaint as being due to them from the 
defendants under the agreement, . 

This amount may, for clarity’s sake, be 
divided into five kinds: first, interest alleg- 
ed by the defendants to be due to them in 
the first place from the dealers who purchas- 


à i 
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ed the goods through plaintiffs and ultimate- 
ly from the plaintifis themselves and 
wrongly debited to the plaintiffs, This 
item ofinterest can be divided into three 
kinds according to the objections of 
the plaintiffs specified in para. 10 of 
the plaint. According to the plaintiffs 
while interest from dealers was really due 
only from the due date of delivery in the 
original agreement, the defendants have 
wrongly debited the amounts from earlier 
dates, such as, firstly, from the date in the 
agreement although the defendants had fail- 
ed to manufacture the goods and they were 
not ready for delivery; secondly’ although 
the gogds were rejected by the dealers 
purchasers for quality, the defendants 
accepted the objection and manufactured 
fresh goods and gave delivery considerably 
later ; and, thirdly, even when the due date 
was extended by the defendants to suit their 
own convenience, 

The fourth item comprising nearly half 
the total claim specified in para. 14 of the 
plaint is claimed as commission either 
under cl. 24 of the agreement or alter- 
nativly quantum meruitin respect of con- 
tracts which were cancelied without delivery 


.of the goods on payment of compensation 


to the defendants by the dealers purchasers 
originally concerned. 


The fifth item is à miscellaneous item, 
totalling small amounts, such as Rs, 500 
paid for the lease of a shop, which was 
shortly made overto the defendants on the 
termination of the agency, and Solicitors’ 
notices to dealers for interests, ete., due. 

. The defendants contend that the suit is 
barred by limitation; that the accounts 
between the parties as a whole and in res- 
pect of all these five classes have been ad- 
justed and settled, that in any case in res- 
pect of the fourth item of about half the 
elaim the plaintiffs are not entitled to the 
amount under the agreement cl. 24 or 
on any other ground, and that the can- 
cellation was in the interests of the plaintiffs 
and was usually brought about by them, as 


.failing such cancellation? under the agree- 


ment, the plaintiffs would have had to take 
delivery and sustain the loss which had 
ensued owing to aslump in the market. 


The following issues were framed :— 

(1) Whether the suitis barred by limi- 
tation ? . 
. (2) Whether the account of interest on 
overdue goods is a settled account ? 


226 

(8) Whether the account of expenses 
debited to the plaintiffs 1s asettled account? 

(4) 1n the event of issues Nos. 2 and 3 be- 
ing answered in the negative, whether the 
plaintiffs have been wrongly debited with 
interest on overdue goods and expenses ? 

(5) Whether the plaintiffs are entitled 
to commission ‘at two and à half per cent. 
or reasonable remuneration in respect of 
the goods instead of in the plaint para. 14 ? 

(6) General issue. 

On these issues the first question which 
arises, in my opinion, is whether in respect 
ofany or.all five accounts of the items now 
in question the account is a mutual, current 
and open account within the medning of 
Art. 85 of the First Schedule of the 
Indian Limitation Act, or whether it is 
either for the entire period of the claim or 
up to any particular date within it settled 
or closed. The plaintiffs contend that it 
isa mutual, current and open account to 
which Art.85 applies. The agency had 
terminated on April 30, 1919. This Court 
was closed about the middle of April. The 
plaint was filed on the re-opening of the 
Court after the vacation. Therefore, ac- 
cording to the plaintiffs, the entire suit and 
all the items claimed are well within time. 

According to the defendants, Arts. 62 
and 115 bar the suit on the ground that 

eeven if the plaintiffs have not expressly 
signed or admitted the correctness of the 
account; they have acquiesced init, they 
failed throughout to specify any particular 
item to which they objected with the ex- 
ception perhaps of items in respect of four 
dealers mentioned by them in their lettes 
of May 26, 1917. 

lt is necessary in order to decide the 
"question to consider the relationship and 
the usual dealings between the parties. 
The relationship was that.of principal and 
agent under the agreement Ex. A. The 
usual course appearson the pleadings and the 
evidence of Mr. Benjamin, who was, during 
the greater portion of the period in suit, the 
Assistant Manager, dealing with the plaint- 
iffs on defendants’ behalf and from the books 
of the defendants to have been as follows. 
The goods were sold in advance prior to 
manufacture under an agreement between 
the defendants and the dealers purchasers 
with the stamp of the plaintiffs to show 
that the sale was through them. When they 
‘were ready in the defendants’ Mills, the de- 
fendants informed the plaintiffs, the latter 
paid the deposit due under the agreement, 
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informed the dealers, gaye late delivery, 
obtained from them sums due and paid 
in from time to time to the defendants, who 
kept an account of all these sums and 
transaetions crediting and debiting the 
plaintiffs with the sums under the agree- 
ment. 

In regard to the interests of the three 
classes, it appears that in the first instance 
interest was calculated against thedealers in 
the defendants’ books. At theend of the year 
the entire total of such interest was trans- 
ferred to the debitof the plaintiffs in the 
defendants' books, the defendants sending 
to the plaintiffs a copy of particulars of in- 
terest in respect of each dealer with the 
total and informing him that it was debited 
to the plaintiffs, Apartfrom this, accounts 
seem to have been sent by the defendants to 
the plaintiffs about every five or six months. 
The plaintiff sent his man to compare and 
tally with his own accounts. The plaintiff 
alleges that he has lost all his books df ac- 
counts while he was shifting his business 
premises. Admittedly the defendants’ own 
books contain no signature of settlement or 
acceptance by the plaintiffs, 


I do not desire to attempt the task of 
defining the nature of a mutual, open and 
current account. It is perhaps best grasped 
by contrasting each of the three terms with 
the opposite. An account where one party 
only borrows orlends is not a mutual ac- 
count, An account which is settled is not 
an open account. An account which is 
closed is not a current account. In the 
present case éredit and debit entries are 
carried over from time to time, from year to 
year, from transaction to transaction. As 
regards the balance, it is not absolutely 
necessary that the balance should actually 
shift from one side to the other. All that 
is necessary is that from the nature of the 
transactions, itis capable of so shifting : Sa- 
tappa J akappa v. Annappa Basappa (1). 
Besides the case cited at the Bar, Watsan v. 
Aga MehedeeSherazee(2), Imightrefer tothree 
other cases not referred to, viz., the decision 
ofSir Charles Sargent in '"Narrandas Hem- 
raj v. Vissandas Hemraj (3): the test laid 
down in Ganesh v. Gyanw (4) and Chittar 
Mal v. Behari Lal (5). If further confirma- 


(1) 76 Ind. Cas. E 47 B. 128; 24 Bom. L. R. 1284; 
A. L R. 1923 Bom. 8 

(2) 11. A. 346; xs P. O. J. 384. 

(3) 6 B. 134; 3 Ind. Dec. (x. 8.) 547, 

4) 22 B. 606; 11 Ind, Dec. (N. 8.) 986 

5) 4 Ind, Cas, 261; 32 A, 11; 6A. L, 3 921, 
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tion is needed, if will be found in the evi- 
dence of Benjamin himself, and of the de- 
fendants’ dwn books such as the ledger for 
1917-18. In his evidence dated December 
13, 1924, Benjamin states “the account was 
on the whole a running account of which 
the balance was taken to the following year 
after adjustment." Iam of opinion, there- 
fore, that in its nature the account between 
the parties wasa mutual, open and current 
account. 

In regard to acquiescence, it is undoubt- 
ed, as observed by Chandavarkar, J., in 
Haji Abdul v. Haji Bibee (6) that words or 
conduct may amount to acquiescence as to 
the correctness of an account and may even 
operate as a settlement. But in the present 
case all that the defendants are able to 
allege is, not that the plaintiffs actually ac- 
quiesced, on the contrary, both from the 
letters such as those of April 3 and 6, May 
26 and 28, June 5 and 7,1917, May 22, 1918, 
March 19, 1919, and the evidence of Mr. 
Benjamin, it is clear that the plaintiffs did 
take objection. The utmost argument for 
the defendants is that the objection was 
vague and did not take the form of a definite 
item on definite grounds of a definite trans- 
action. No authority has been cited, and I 
know of none, that a general objection but 
with an omission to specify it as definitely 
as it might perhaps be specified, can be held 
tantamount to acquiescence or settlement of 
an account, particularly a mutual, open and 
current account. Even after considering the 
nature of each of the five classes, stated at 
the outset of this judgment, it appears to 
me that neither Art. 62 nor Art. 115 of the 
Indian Limitation Act has any application. 
Article 85 applies, and, therefore, on the 
firat issue of limitation, the finding must be 
that the present suit is not barred by 
limitation. 

Similarly, on the second and third issues 
the finding is that the accounts are not 
settled accounts. 

The fourth issue as to whether the plaint- 
iffs have been wrongly debited with interest 
on overdue goods and expenses is a mat- 
ter for the Commissioner after evidence 

and report. At presentthere are no mate- 
' yials before me to decide. 

On the fifth issue under cl. 24 of the 
agreement the commission is expressly 
due on cloth ‘sold and delivered to and 
paid forby purchasers.” In the case of con- 
tracts cancelled, clearly no goods were 

(6 ) 7 Bom, L, R, 151 at p, 154, 
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sold and delivered to aud paid ‘for. It is 
impossible, therefore, for the plaintiffs to. 
sustain their claim under this clause of 
the agreement; and no other clause can 
be appealed to. Accordingly, they seek to 
fall back on the principe of quantum 
meruit. 

To that the reply, in my opinion, is 
simple. Firstly, in point of fact the de- 
fendants have pleaded, and it is plain from. 
the very nature of the transactions that 
ths cancellation of the contract benefited 
notonly the dealers but at least equally 
the plaintiffs. It is admitted that the con- 
traets were cancelled not at the instance 
of the defendants but in the first instance 
at least of the dealers, in other words, 
because of a slump in the market. The 
argument for the plaintiffs has been sup- 
ported by a number of hypothetical con- 
siderations. Assuming that the contention 
is good in law, what is the basis of the 
calculation of quantum ? Are the plaint- 
iffs to getthe commission as though the 
original agreement had not been cancelled ? 
Or are they to get it on the amount accept- 
ed by the defendants for cancellation? 
Or, as was actually argued for the plaintiffs, 
isthis amount to be raised by the amount 
of hypothetical profits, if any, in addition, 
which the defendants obtained if the, 
goods were near completion? All these" 
questions illustrate the weakness of the 
plaintifis argument. It suffices against 
them to say that in fact it was at least 
equally for the benefit of the plaintifis as 
it was for the benefit of the dealers that 
the contracts should be cancelled, The 
services rendered were far more to them- 
In law, 
where the agreement, as here. limits the 
plaintiffs commission to goods delivered, 
there is little orno scope for the application 
of the principle of quantum meruit. The 
plaintifis in effect ask the Court to add 
an essential term to the contract which 
the parties themselves here failed to insert. 
The case of contracts being cancelled ig 
a very common’ case which was perfectly 
within the knowlédge of the present parties 
to the suit. If the ‘plaintiffs desired to 
obtain their commission in tbe case of 
cancelled contracts also, it was their duty 
to provide for the case expressly in ihe 
agreement and to include it in the contrdot, 
and they cannot ask the Court to add to 
the agreement a clause based vaguely on 
quantum meruit, I am indebted to the 
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learned Counsel for the defendants for the 
English case of Howard Houlder and Part- 
ners, Ld. v. Manz Isles Steamship Co. (7) 
where McCardie, J , at page 115* has pointed 
out the similar view laid down by the 
Courts in England. The fifth issue must, 
therefore, be answered in the negative. 


Order accordingly. 
dj (1923) 1 K. B.110; 92 L.J. K.-B. 233; 128 L. T. 
347; 28 Com. Cas. 15; 66 S. J. 682; 38 T. L. R. 757. 


^ *Page of (1923) I K. B.—[Ed.] 


 NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Civit Revision No. 397 or 1926. 
i March 9, 1927. 

Present:—Mr. Findlay, J. C. 
GOVINDA—DEFENDANT—ÅPPLICANT 
VETSUS 
JAIRAM DAS— PLAINTIFP—NON-APPLICANT, 

Provincial Small Cause Courts Act (IX of 1887), 
s. 17 —Ex parte decree-—-Application for setting aside 
decree—Security furnished late—Power of Court to 
extend time for suficient cause—Limitation Act (IX 
_ of 1908), s. 5—Reviston—Interference. 

Section 5 of the Limitation Actis applicable toa 
case where an application for setting aside the decree 
ofa Small Cause Court is made unaccompanied by a 
deposit or security and the deposit is made or the 
[p. 228) col. 


“Sudalaimuthu Kudumbam v. Andi Reddiar (2) and 
Koilpillai Samban v Sapparimuthu Samban (3), fol- 
lowed. 

Abdul Sheikh v. Mahamad Ayab (1), not followed. 

The omission or refusal bya Small Cause Court 
towxercise its discretion under s.5 on the ground 
that the section is not applicable to such cases tanta- 
mounts to a failure to exercise a jurisdiction vested 
in it by law. |p. 229, col 1.). 


Application for revision of the order of 
the Small Cause Court, Nagpur, dated the 
95th September, 1926, in Miscellaneous 
Judicial Case No. 61 of 1920. 

Mr. R. N. Padhaye, for the Applicant. 

Mr. T. Hiralal, for the Non-Applicant. 

ORDER.—On 27th April, 1926, decree 
was passed by the Judge of the Small 
Cause Court, Nagpur, ex parte against the 
present defendant-applicant, Govinda. On 
16th June, 1926, Govinda presented an appli- 
cation to set aside the ex parte decree on 
the ground that he had been ill on the date 
of hearing. Under the proviso to s. 17 (1) 
ofthe Provincial Small Cause Courts Act 
‘it was incumbent on the applicant, at tHe 
time of presenting his application, either 
to deposit the amount due by him under 


® security is furnished ata later stage. 
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ihe decree or to give securjty for the per- 
formance thereof. He did not furnish such 
security along with the applieatiqn, and it 
is noticeable that in the main application 
nothing was said about security. Objec- 
tion was taken on 16th September, 1926, by 
the plaintiff in this respect and, thereupon 
the present applicant filed another written 
statement to the effect that he had been 
ready to furnish security but the Execu- 
tion Olerk, on the 16th of June, had been 
busy and directed him to furnish security 
on the date of hearing, viz, the l6th of. 
September, 1926. 

It is noticeable in this'connection that the 
so-called affidavit of 16th September, 1926, 
has not been sworn to before the requisite 
officer and there is, in reality, no proof 
whatever that any such episode with the 
Execution Clerk of the Court oecurred on 
the 16th of June, as the applicant alleged for 
the first time some three months later. 
However this may be, the lower Court held 
that the provisions of s. 17 ofthe Small 
Cause Courts Act were mandatory, and as 
regards the possibility of applying s. 5 of 
the Limitation Act to the case, the Judge of 
the Small Cause Court was of opinion that 
it was doubtful whether the said section of 
the Limitation Act could be made use of 
in the circumstances of the case. In coming 
to this conclusion, the Judge of the Small 
Cause Court relied on an obiter of Sander- 
son, O. J., in Abdul Sheikh v. Mahamad 
Ayab (1). In the said case the learned 
Chief Justice expressed doubt whether 
8. 5 of the Limitation Act applied at all to 
such a ease as at present in view of the fact 
that the main application was made within 
time. The Jearned Chief Justice, however, 
did not discuss this point in detail, and, 
with all deference, I prefer the view of Old- 
field and Rao, JJ., taken in Sudalaimuthu 
Kudumban v. Andi Reddiar (2) for the 
reasons stated in the said judgment. A 
similar view has also been taken by Rame- 
sam, J. in Koilpillai Sambam v. Sappa- 
rimuthu Samban (3), cf., also Munna Lal. 
Radka Kishan (4) In view of the law I 
iake, therefore, it was incumbent on the 
lower Court to exercise in one direction 


D 56 Ind. Cas, 551; 24 C, W. N.380; 31 O.L.J 


M^ 66 Ind. Cas. 104; 45 M. 628; 15 L. W. 494; 42 M. 
L. J. 484; (1922) M. W. N. 266; 30 M. L. T. 342; A. L R. 
1922 Mad. 186. 

(3) 72 Ind. us. 220; 44 M. L. J. 247; 17 L. W. 187; 
A. T. R. 1923 M 


(4j 30 Tad, Cas; 186; 31 A, 691; 18 A. L. J. 793, 
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or another the discretion whichit had under 
8. 5 of the Limitation Aet. Itis clear from 
the terms of the lower Court's order that 
its opinion was that s. 5 could. not possibly 
apply at all, but that was not so. The 
lower Court has, therefore, failed to exercise 
a jurisdiction which was vested in it and 
the case must go back to that Court for 
decision on the merits of whether or not 
it should exercise a discretion in favour 
of the applicant under s. 5 of the Limita- 
pon Aet on the allegations put. forward by 
im. 
. The order, of which revision is sought, 
viz., that dated 25th of September, 1920, is 
accordingly set aside and the case is re- 
manded to that Court for disposal of the 
application, dated 16th June, 1928; on the 
merits with advertence to the remarks con- 
tained in this order. Costs incurred by the 
parties in this Court will follow the event. 
A. N, 4, Case remanded. 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Junispi0rjoN Suits Nos, 
1418 AND 1420 or 1926. 

August 4, 1926. 
Present:—Mr. Justice Madgavkar. 

F. E. DINSHAW —PLAINTIFF 


versus 
JOHN CARAPIET GALSTAUN— 
DEFENDANT. 

Civil Procedure Code (Act V of 1908), s. 10—Stay 
of suit—Matters substantially and directly in issue, 
identity of—Mortgage—Suit by mortgagee to recover 
mortgage-moeney—Suit by mortgagor for declaration 
and injunction—Stay, whether can be ordered. 

The object of s. 10 of the Civil Procedure Code 
is to avoid aconflict of judicial decisions and under 
that section itis necessary that the matters directly 
and substantially in issue in one suit must also be 
directly and substantially in issue in the other suit. 
Identity of reliefs is not necessary but the mere 
identity of one or more issues apart from their im- 
portance and bearing, does not suffice. [p. 230, col. 


There a mortgagee institutes a suit to recover the 
mortgage-money from the mortgagor and a counter- 
suit is instituted by the mortgagor for a declaration 
that the mortgagee is not entitled to obtain posses- 
sion of the mortgaged property and for injunction 
and damages, it cannot be said that the matters 
directly and substantially in issue in the two suits 
are identical so as to attract the operation of the 
provisions of s.10 of the Civil Procedure Code. [p. 
230, col.2.] : 

Mr. B. J. Desai, to shew cause. 
Mr. Mulla, in support of the motion. 
JUDGMENT.—The question in these 


suits arising out of para. 14 of the written 
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statement of the defendant in each, is 
whether the defendant is entitled, by 
reason ofthe Suit No, 22 of 1426 instituted 
by him in the First Class Subordinate 
Judge's Court of the 24-Parganas, Bengal, 
to a stay of both the suits unders 10 of 
the Code of Civil Procedure. The question 
arises on a notice of motion taken out in 
both the suits by the deféndant. Written 
statements have been putinin both the 
suits but issues have not been raised. I 
propose to confine myself strictly to this 
question and to touch as little as possible 
m merits of the other contentions on either 
side, . 

The defendant in the present suits exe- 
cuted 2 mortgage in 1921 in favour of the 
plaintiff, and subsequently, an agreement 
ir 1923 under which, on the one hand tims 
was extended, and on the other, interest was 
raised. Principal and interest were re-pay- 


“able by instalments. 


The second suit is in respect of a 
further advance of rupees two lacs by the 
mortgagee to the mortgagor on the same 
property situated near Calcutta. The 
plaintiff sues in Suit No. 1420 of 199s to 
recover rupees thirty lacs with interest 
about Rs, 91,000 on the ground, that the 
mortgagor has failed to pay an instalment 
of Rs. 2,25,000 payable on March, 17, 
1925, and has been in default of interest 
after February, 1926. In the seecnd, hee 
claims on the mortgage of June 20, 1928, 
itself. No relief in respect of the property 
is claimed in either suit. 

Shortly, the defence in the former suit 
is that although the amount of Rs, 2,25,C00 
«was due on March 17, 1925, and was not 
paid, the mortgages waived the default 
by subsequent acceptance of an instal- 
ment of interest. The written statement 
in the second suit is very similar to the 
written statement in the first suit. An- 
other defence is that the amount advanced 
belonged to H. H. The Maharaja Seindia, 
and the plaintiff has no right to sue, at 
least by himself. 

About the e: d of December, 1925, or early 
in January, 1926, tbe mortgagee gave notice 
purporting to take possession of the mort- 
gaged properties, obtained rents in respect 
of some of them, and threatenedeto exer- 
cise his power of sale. 

Thereupon the mortgagorinstituted Suit 
No. 22 of 1926 in the First” Class Subordi- 
fate Judge's Court of the 24-Parganas, 
Bengal, claiming that the mortgagee had 
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neither right to take possession nor power 
of sale; the reliefs he claimed were a 
declaration and an injunttion against the 
mortgagee and damages. 
. It is admitted that the moneys advanc- 
ed were of the ownership of the Maharaja 
of Gwalior; and it is argued for the 
defendants that issues as in the Bengal 
Court relating to the plaintiff's right'to 
-sue will necessarily arise in this Court, 
and the defendant is, therefore, entitled to 
astay. The plaintiff contends that under 
s. 10, Civil Procedure Code, it is necessary 
not merely that a certain portion of the 
matter shquid be in issue in Bengal but 
that the whole of the matter here should 
be so in issue, and that in the present case 
the whole of the matter in Bombay ie not 
actually in issue in Bengal. 


Under s. 10 of the present Code, it is 
necessary that the matters directly and 


substantially in issue here in the two suits ` 


‘should also be directly and substantially in 
issue inthe Bengal suit. Identity of re- 
liefs is not necessary aS it was under the 
Code of 1882. But the mere identity of 
one or more issues, apart from their im- 
portance and bearing, does not suffice. 
Under the Code of 1882, even the form 
of reliefs had to be identical before s. 10 
could apply, and to that extent the law 
is amended, But otherwise the law is not 
*gubstantially affected, ? 


In most cases,the substantial relief de- 
pends upon the substantial dispute and 
matter in issue. And the object of the 
section still remains what it was, viz, to 
avoid a conflict of judicial decision. In 
the view which I take, the cause of action 
as disclosed in the pleadings, the matter 
directly and substantially in issue, and 
the relief claimed, are three connected 
parts of the same legal structure and 
must be viewed both singly and as a 
whole. And I propose to consider the 
question in this light and to ask myself, 
firstly, what the matter directly and sub- 
stantially in issue in each of the two suits 
here and in the slit in Bengal is, and to 
test it by also considerjng the causes of 
ection and the reliefs, and, finally, whe- 
ther a cenflict of decisions here and in 
Bengalis possible. 

The matter directly and substantially 
in issue in Suit No. 1420 of 19:6 in this 
Court is the right of the mortgagee to a 
personal decree for rupees thirty lacs and 
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interest or any part thereof on the date 
of the institution of the suit, namely, 
June 21, 1926, ora waiver of this right, 
The matter directly and substantially in 
issue in Suit No. 1418 of 1926 is simi- 
larly the right of the [mortgagee plaintiff 
to a personal decree of rupees two lacs 
with interest at nine per cent. The matter 
directly and substantially in issue in the 
suit in Bengal is the right of the mort- 
gagee in December, 1925, firstly, to take 
possession, and, secondly, to exercise the 
power of sale, and in the absence of it, 
the right of the mortgagor to damages 
along with an injunction and a declara- 
tion. Prima facie, therefore, it appears to 
me that the matter directly and substanti- 
ally in issue in either suit here is not 
the matter directly and substantially in 
issue in the suitin Bengal. 


To test this further by a consideration, 
firstly, of the causes of action, and, secondly, 
of the reliefs claimed; the causes of ac- 
tion of the plaintiffs suit in Bombay are 
in Suit No. 1420, the mortgages and the 
default in respect of Rs. 2,25,000 payable 
on March 17; 1925, and in respect of 
interest, the alleged default of the mort- 
gagor after February 1926, and in Suit 
No. 1418, the mortgage and non-payment, 
The causes of action in Suits Nos, 1420 
and 1418 of 1926 arose on quite different 
dates to the cause of action in the Bengal 
suit, which arose directly on the mortgagee's 
action in December, 1925, in taking pos- 
session of certain properties and in threaten- 
ing to take possession of the others and 
to exercise his power of sale. The causes of 
action in Bombay andin Bengal are thue, 
jn my opinion, different, 

As for the reliefs, little need be said asthey 
are clearly quite different. Itis important 
to observe that the suitin Bengal is in no 
way a suit forredemption or for taking an 
account of the amount due under the mort- 
gages. Itis merely a suit fora declaration and 
injunction against the mortgagee’s right of 
possessicn or of sale and for damages. And 
whichever party succeeds here cr tkere, I 
see no possibility of a conflict of decrees. 


I have deliberately refrained from dealing 
with the arguments on either side which 
bore directly or indirectly on the merits in 
the present two suits. Nor do I think it ne- 
cessary to quote authorities in support of 
the view Ihave taken. The only decision 
to whichI might refer js Mulchand Raichand 
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v. Gill & Co. (Ijin which, if at all, the iden- 
tity necessary for astay under s. 10, Civil 
Procedure Code, ‘was far stronger than in the 
present case. In the present case to accept 
the contehtion for the defendant might 
be to compel the mortgagee to wait for a 
period of three or four years merely for the 
ascertainment of the quantum of the much 
smaller damages, if any, sustained by the 
mortgagor. . 

Lastly, it was argued that if these two 
suits are proceeded with, it would be impos- 
sibleto take an account of the mortgages 
without considering the damages, at least 
as an equitable set-off, The question, in my 
Opinion, is not relevant to the decision of 
the application ofs. 10. It must await and 
ean be dealt with at the time ofthe de- 
cision of these suits. i 

For these reasons, I amof opinion that the 
motion by the defendant-mortgagor fails 
and that he isnot entitled to a stay of either 
suit under s. 10, Civil Procedure Code. The 
motion is dismissed with costs, 

The defendant has preferred to proceed 
by notice of motion. I might pointcut, how- 
ever, that it was at least open to the defendant 
to raise this along with other issues and to 
have had it tried as a preliminary issue: 
io Prasad Singh v. Shiva Saran Lall 
LK. 

Motion dismissed. 


(1) 53 Ind. Cas. 518; 44 B. 283; 21 Bom. L. R. 
(2) 51 Ind. Oas. 36; 4 P. L. J. 557; (1919) Pat. 284, 





ALLAHABAD HIGH COURT. 
Second OrvıL ArPgAL No. 636 oF 1924. 
February.11, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
. JAITQAD ALI AND ANOTHER— DEFENDANTS 
— APPELLANTS 


‘ VETSUS 
MUHAMMAD BAKHSH AND OTER&S— 
Praintirrs—REsPonDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 189— 
Evidence Act (I of 1872), s. 116—-Landlord and ten- 
ant- -Estoppel-- Expiry of period of tenancy—Tenant 
holding over without payment of rent —E jectment, suit 
for - Limitation. 

A tenant is estopped from contesting the title of 
his landlord during the continuance of the tenancy 
but where there is a particular term fixed by a rent- 
deed and after the expiry of that term the tenant 
continues to hold the leased premises without pay- 
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ment of any rent, he does so in the capacity of & 
tenant by sufferance and his position is practically 
that of a trespasser. In sucha case time begins to 
run against the landlord from the date on which 
the term fixed by the rent-deed expires and a suit 
for ejectment instituted more than 12 years after such 
date would be barred under Art. 139 of Sch. 1 uf the 
Limitation Act. [p. 232, col. 1.1 


. Second appeal from the decree of the 
District Judge, Aligarh, dated the 21st of 
January, 1924. S 

Mr. Panna Lal, for the Appellants. 

Mr. A. M. Khwaja, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal and arises out of a suit for arrears 
of rent, and for an injunction restiaining 
Musammat Abbasi, who was arrayed as de- 
fendant, No. 3, from realising the plaintiffs’ 
share of the rent from defendants Nos. 1 
and 2, who were alleged by the plaintiffs to 
be in possession of the house in dispute as 
tenants. 

On the 10th of October, 1917, Iaitqad Ali 
defendant, and Abdulla father of laitqad 
Ali, executed a kirayanama in favour of 
Salimullah for a period of eleven months 
with respect to the house in dispute. Salim- 
ullah died leaving the plaintiffs and 
Musammat Abbasi as his heirs. Abdulla 
is also dead, and defendants Nos.1 and 2, 
who are the appellants in this Court, are 


. his heirs. 


The plaintiffs’ case was that the defend- 
ants were in occupation of the house as 
tenants, and were liable to pay the rent 
claimed by them, 

The defenee to the suit was that the 
rent agreement relied upon by the plaintiffs 
was not binding on the defendants, and 
that the defendants have allalong remain- 
ed in possession of the house as owners, 
without paying any rent to the plaintiffs or 
to Salimullah, their predecessor-in-title, 
and that the suit was time-barred. 

The trial Court overruled all the pleas 
urged in defence, and decreed the plaintiffs’ 
suit, and on an appeal by the defendants, 
the decree of the trial Court has been affirm- 
ed by the lower Appellate Oourt. 

The lower Appellate Court has held that 
the kirayanama having been executed by 
Abdulla the predecessor-in-title of the de- 
fendants and by Iaitqad Ali defendant No. 1, 
the defendants cannot be alldwed to deny 
the title of their landlord, and as such the 
defendants were bound to payethe rent 
claimed by the plaintiffs, Is also held that 
*&here can be no adverse possession of the 
tenants On the expiry of the terms of the 


it 


‘paid within 12 years. 
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lease, but the tenants would be considered 
to hold on sufferance after the expiry of the 
term of the lease’, I am unable to agree 


` with these observations of the lower Appel- 


late Court. It is well-settled that, a tanant, 


who holds over after the expiration of the- 


term mentioned in kirayanama (rent-agree- 
ment), without payment of rent, becomes a 
tenant by sufferance, and time against the 
landlord begins to run from, the moment 
that the term fixed by the  kirayanama 
expires, under Art. 139 of the First Schedule 
to the Limitation Act, vide the cages of 
Bisheshwar Nath v. Kundan (1) and Pusa 
Malv. Makdum Bakhsh (2), A tenant is 
estopped from denying the title of his land- 
lord during the continuance of the tenancy, 
but when there is a particular term fixed 
by the kirayanama, and after the expiry of 
that term the tenant continues to hold the 
leased premises without payment of any 
rent, he does so in the capacity of a tenant 
by sufferance, and his position is practically 
that of a trespasser. It follows, therefore, 
that if no rent was paid by the defendants 
or their predecessor-in-title within 12 years 
prior to the institution of the suit, the suit 


was time barred. But the trial Court, on. 


the evidence in the case, came to the con- 
clusion that it was proved that rent was 
The lower Appellate 
Court did not record any finding on that 
point. „As there is sufficient evidence on 
the record to determine this question of 
fact, which is necessary for the disposal of 
the appeal, I, in view of the provisions of 
s. 103 of the Civil Procedure Code, instead 
of remitting an issue to the Court below, 
håve considered the evidence myself, and 
have come to conclusion that the finding of 
the trial Court on the point is correct Two 
of the plaintiffs’ witnesses, viz., Ibrahim and 
Didar Bakhsh stated that rent was paid by 
Abdulla 4 or 5 years before the institution 
ofthe suit. The statement that the rent 
was paid by Abdulla, within 5 years of the 
date of the institution of the suit, was elicit- 
ed from Ibrahim during the course of his 
cross-examination, Asagainst this, there is 
evidence of Iaitqad Ali defendant No.1. In 
view of the fact that hee was bold enough 
even to deny the execution of the kiraya- 
nama, that was undoubtedly executed by 
him, I cannot place any reliance on his 
testimon}, In short, I agree with the trial 

(1) 75 Ind. Cas. 454; 20 A.L. J. 593; 44 A 583; AIR. 


1922 AlL . 318. 
(2) 3 Ind. Cas. 566; 6 A. T. J. 584; 31 A. 514. 


P" 
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Court in holding that plaintiffs have success- 
fully proved the payment gf the rent by the 
defendants, within 12 years prior to the 
institution of the suit, and as sugh the suit 
was not time-barred, 

For the reasons given above, I dismiss 
the appeal with costa. 


Z. K. . Appeal dismissed, ` 


—— 


BOMBAY HIGH COURT. 
FULL BENCH. 

SzcoNp Civit Appgat No. 76 or 1925. 
January 7, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justce, Mr. Justice Crump and Mr. 
Justice Patkar. 

AKKAWA RAMCHANDRAPPA YADAV 

'O—PLAINTIFF —APPELLANT 
versus 
SAYADKHAN MUTHEKHAN 
. MULGUND-—DEFPENDANT— RESPONDENT. 
Hindu Law—Widow—Alienation— HReversioner, con- 
sent of—Death of widow--Reversioner, whether can 
challenge transaction—Hvidence Act (I of 1872), 


s. l£ Transfer of Property Act (IV of 1882), s. 43. 


ty ac. 27 Hindu widow sells a part of her husband's 
property without legal necessity but with the consent 


. of the next presumptive reversioner and subsequently 


dies, that reversioner is estopped from challenging 
the validity of the transaction, irrespective of the fact 
whether such a reversioner is a male or a female. [p. 
235, col. 2; p. 236, col. 2.] 

[Case-law disecussed.] 

Second appeal from thedecision of the 
Assistant Judgeat Dharwar, in Appeal No. 
94 of 1924, reversing the decree passed by 
the Subordinate Judge, Hubli, in Civil Suit 
No. 957 of 1422. 

ORDER OF REFERENCE TOA 

FULL BENCH. 

Marten, C. J.—On August 14, 1911, 
the plaintiff Akkawa and her daughter in- 
law Tulsawa sold thé suit property to one 
Hayatkhan for Rs. 1,300. That is Ex. 49. 
At that time Tulsawa, as the widow of the - 
plaintiff's son Bhimaji, was the immediate . 
owner of the property, and the plaintiff was 
the nearest reversioner. In the following 
year Tulsawa re-married and thereupon the 
plaintiff Akkawa sueceeded to the property. 
In 1921 the plaintiff sued to recover the 
suit property from Hayatkhan's heirs ir 
Suit No. 472 of 1921. She obtained a decree; 
but in execution she was resisted by Hayat- 
khan’s brother Sayadkhan, with the result 
that this present suit was instituted on 
December 13, 1922, against Sayadkhan, 


[102 1L €; 1927) 


It has been held by both. Courts below 
that there was no legal necessity for the 
sale in 1911. Some attempt was made to 
challenge thaé finding before us, but we 
think the concurrent findings of both 
Courts must be upheld. It is not sufficient 
to show that possibly tke onus of proof was 
put upon the wrong party. On the facts 
shown here, it would seem that the Court 
decided this point irrespective of where the 
`. onus lay. 

- The main point then for our decision is 
this. Ina case where a Hindu widow with- 
out legal necessity sells property with the 
eonsentof the next reversioner, can that 
same. next reversioner subsequently chal- 
lenge the transaction after the death of the 
Hindu widow ? One can clear the ground to 
some degree because two comparatively 
recent decisions by their Lordships of the 
Privy Council have made the position up to 
& certain point quiteclear. One proposition 
established beyond all question by Ananda 
Mohan Roy v. Gour Mohan Mullick (1) is 
that by Indian law you cannot transfer a 
mere spes successionis nor can you contract 
to transfer it. Consequently, the position 
in India is quite different to what was laid 
.down in -England in Tailby v. Official 
Receiver (2) where Lord Macnaghten said 

(page 542*):— 

: “The claim ofthe purchaser was rested 
on well-known principles. It has long been 
settled that future property, possibilities 
and expectancies are assignable in equity 
for value. The mode or form of assign- 
ment is absolutely immaterial provided the 
intention of the parties is clear, To effectu- 
ate the intention an assignment for value, 
in terms present and immediate, has always 
been regarded in equity as a contract bind- 
ing on the conscience of the assignor and 
so binding the subject-matter of the con- 
tract when it comes into’ existence, if it is 
of sucha nature and so described as to 
bi capable of being ascertained and identifi- 
ed; 


Bat here in fndia s.6 of the Transfer of 
Property Act enacts that “(a) The chance of 
an heirapparent succeeding to an estate, 


(1) 74 Ind. Cas. 499; 50 I. A. 239; 25 Bom. L. R. 
1269; 21A. L.J. 718; 4 P.L. 7.609; A. I. R. 1923 
` P. 0. 189; (1923) M. W, N. 803; 45 M. L. J. 617; 33 M. 
L. T. 365; 50 0. 929; 280. W. N. 713; 40 O. L. J. 10 


P. Gò. 
(2) (1888) 13 A. C. 523; 58 L, J. Q. B. 75; 60 L.,T 
62; 37 W. R. 513. ; 
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the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be 
transferred." That applies not merely to a 
transfer but also to an agreement for a 
transfer. Stopping there fora moment, 
Akkawa at the date of the deedof August 
14, 1911, had merely a spes successionis ex- 
pectant on the determination'of the estate 
of Tulsawa and on herself being alive at 
that determination. Consequently, if 5.6 
stood alone, Akkawa could not have assign- 
ed ortransferred' that spes successionis, nor 
could she have contracted to do so. 

lnow pass to another branch of the law. 
In Rangasami Goundan v. Nachiappa 
Goundan *(3) the question of a Hindu 
widow’s alienation with the consent of the 
reversioners has been analysed together 
with the relevant and somewhat conflicting 
previous authorities on the point. Itis now 
clear that a Hindu widow may surrender 
the whole of her estate to the next rever- 
sioner. (See page 84*). Similarly she and 


. the next reversioner may convey the whole 


estate to a third party. That necessarily 
follows from the first proposition because 
itonly means that one transaction can thus 
be done instead of two, viz., first a surrender 
tothe reversioner, aud then a conveyance 
by the reversioner to a third party. But it 
must be of the whole estate. If it is, then 
the matter is finally concluded, and nobody 
thereafter can question it. If, on the other 
hand, the transaction is only as regards a 
part of the estate, then if you find that it 
is done with theconsent of the whole of the 
reversioners then in existence, or of sucha 
lange proportion of them as signifies that 
the transaction is substantially with the 
consent of the body of reversioners, then 
the presumption is that the transaction is one 


-for legal necessity. But that presumption 


may be rebutted. 

Stopping there, the present case comes 
within neither the first branch nor the 
second. In the present case, the whole 
estate has not been conveyed. That is clear 
from the document itself, and also from the 
judgment in a subsequent case, Ex. 34, 
Fartherthe second proposition does not 
apply because the findings hereare that there 
was no legal necessity ° 


(3) 50 Ind. Cas. 493; 461. A 72; 21 Bom. L. R. 640; 
36 M. L. J. 493; 17 A. L. J. 536; 29 C. L.«J. 539; 93 


'Q. W. N. 777; (1919) M. W. N. 262» 42 M. 523; 26 M, 


L.T.5; 10 L. W. 105; 1 U. P. L. R. (P.C) eg 
B40). = 
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Butathitd ground was still left by their 
“Lordships of the Priyy Council for con- 
sideration (see page 85*), viz., whether a re- 
versioner who thus consents to a transaction 
is afterwards estopped from challenging 
the transaction. This is put under s, 115 of 
‘the Indian Evidence Act inthat case. The 
-Board there held that the previous decision 
in Bajrangi Singh v.. Manokarnika Bakhsh 
Singh (4) had not been founded on the 
ground of estoppel, but they went on to say 
this (page 86*):— 

; "Butapart from that, if Bajranjj Singh's 
case (4) had been decided on the ground of 
estoppel, it affords no parallel to the present 
case. Inthat case all the reversioners in 
being had consented to the 4lienations. 
‘They were bound by their own consent, and 
the post nati were held to claim through 
those that were bound. Herethe plaintiff 
never consented to the deed, nor is his claim 
traced through Ramasami even in the matter 
.of descent.” 


` It is accordingly said that in that par- 
ticular case estoppel was not open to the 
parties, and that, moreover, their Lordships 
‘recognised that if the then parties had 
"been consenting parties to the impeached 
transaction, then they would have been 
bound byestoppel. Now there have been 
two decisions in our Court, viz., Bai Parvati 
v. Dayabbai Manchharam (5) by Sir Norman 
Macleod and Mr. Justice Heaton, and 
' Basappa Dodfakirapa v. Fakirappa Shen- 
krappa (6) by Sir Norman Macleod and Mr. 
Justice Shab. Thosetwo decisions appear 
to me to bein conflict. The one case has 
been followed here by the Subordinate 
Judge, and the other by the Appellate 
Court. Inthe former case Sir Norman 
Macleod held that no case of estoppel 
could possibly arise. In the latter case he, 
I gather, held that a person in the position 
ofa next reversioner, as in the present 
ease, was bound by estoppel. In support of 
‘the second of these decisions we have been 
referred by Counsel to certain further 
‘authorities, viz, Vinyak Vithal v. Govind 
Venkatesh (7), atdecision of Sir Lawrence 
Jenkins and Mr. Justice Ranade, which was 
cited in Bajrangi Sigh v. Manokarnika 
(4) 35 I. A. 1; 9 Bom. L. R. 1348; 12 C. W. N. 74; 
17 M. L.'J. 605; 60.L J.766; 304.1; 5 A. L.J.1; 3 
M. L. T. 1; 11 0. C. 78 (P. OJ. 
(5) 58 Ind, Cas. 266; 44 B. 488; 22 Dom. L. R 704. 
6) 64 Ind. Case214; 46 B. 292; 23 Bom. L. R. 1040; 


AN R. 1922 Bom. 102. : 
(7) 25 B. 129; 2 Bom. L. R. 820. 
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Bakhsh Singh (4) and also Bhausaheb v. 
Ramgauda Annagauda (8) a decision of Sir 
Norman Macleod and Justice Crump, 
and Mallik Saheb v. Moihi runapta (9) 
a decision of Mr. Justice Beaman and 
Mr. Justice Macleod. 

Whether those eases are all consistent 
with the Privy Council case in Ananda 
Mohan Roy v. Gour Mohan Mullick (1), 
which [have cited, may be open to question. 
There is also another case of Gur Narayan 
v. Sheo Lal Singh (10) a decision of the Privy 
Council, which has a bearing on the sub- 
ject. And in addition to the cases I have 
just alluded to there are those which I refer- 
red to in the beginfing of my judgment, 
vie, Ananda Mohan Roy v. Gour Mohan 
Mullick (1) which also dealt with Harnath 
Kuar v. Indar Bahadur Singh (11) as to what 
is the general law apart from the question of 
Hindu reversioner. 

Now it seems to us desirable that a point 
of such importance as the one before us 
should be dealt with in a conclusive manner, 
and that it should not be left to legal 
practitioners nor to various Judges to dis- 
tinguish between this case and that case, 
but to have, if possible, a clear and definite 
ruling as to what is permissible and what. 
isnot. Accordingly we think that the best 
course here is to submit the main pointin 
dispute for the opinion of the Full Bench. 
Accordingly the point submitted will be 
in effect the question which I enunciated at 
the beginning of myjudgment. The precise 
form of it can be settled ata later stage 
if necessary. It should also be put to the 
Full Bench as to whether it makes any 
difference that the next reversioner is a 
female. In this respect the appellant relied 
on Varjivan Rangji v. Ghelji Gokaldas (12), 
Vinayak Vithal v. Govind Venkatesh (7) and 
Pilu v. Babaji (13) to show that it is essential 
that the reversioner should bea male and 
nota female. On the other hand, in Basappa 


(R) 76 Ind. Cas. 937; 25 Bom. L R. 813; A. I. R. 
1923 Bom 471. 

(9) 22 Ind Cas 292; 38 B.224; 15 Bom. I. R. 1142. 

(10) 49 Ind. Cas. !; 46 C. 566: 17 A. L. J.66; 36 M. 
L.J.68; 9L W. 335: 23 O. W. N. 521; 1 U. P. L. R. 
(P. C.) 1; 12 Bur. L. T. 122; 46 I. A. 1 È. 0). 

(11) 71 Ind. Cas. 629: 50 I. A. 69; A. I R. 1922 P. C. 
403; 90. & A. L. R. 9:0; 9 O. L. J. 652; 44 M. L. J. 
489; 37 C. L. J. 346; 45 A. 179; 27 C. W. 'N. 9 949: 18 L. 
W. 383; 26 O. C. 993; 33 M. L. T. 216; 5 P. L. T. 281; 
2 Pat. L. R. 237 (P. OJ. 

s Pa 563 at p.571; 6 Ind. Jur. 38; 3 Ind. Dec, 


(x. 
(3 4 d Cos. 584; 34 B. 165; 11 Bom. L, R. 1291, 
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"Dodfakirappa v. Fakirappa Shenkrappa (6). 
Mr. Justice Shah seems to have been of 
opinion that it did hot make any difference 
as to which sex the reversioner belonged. 

There is yet one further point, viz., whe- 
ther the respondentscan rely on s. 43 of 
the Transfer of Property Act. This is the 
section which corresponds with the English 
doctrine of feeding the estoppel. That will 
depend on whether the respondent is en- 
titled to the benefit of the original con- 
tract. Unfortunately, no evidence has been 
taken in the Court below to prove that the 
defendant derives title from the original 
purchaser Hayatkhan. He has pleaded how 
his title is derived, but he has given no 
evidence, and the Trial Judge thought that 
issue unnecessary. 'This question of fact 
can, if necessary, be determined at a later 
stage. Whatthe parties want to know at 
the outset is what are the principles of 
law which govern their particular case. 

There willaceordingly be a reference to 
the Full Beneh in the manner I have 
already indicated. The learned Pleaders 
engaged may submit the draft issues for 
approval. 


Percival, J.—In regard to the two 
points, which are being referred to the 


Full Bench, I may note the particular Bom- 


bay casesin which there appears to be 
‘some conflict of opinion in respect of these 
two questions. : 

In favour of the view that a reversioner, 
who has consented to an alienation by a 
Hindu widow during her lifetime, is bound 
by his consent, sofaras he personally is 
concerned, the most important case is 
Basappa Dodfakirapa v. Fakirappa Shen- 
krappa (6) and other cases of importance 
are Vinayak Vithal v. Govind Venkatesh (7) 
and Rhausaheb v. Ramgauda Annagauda 
(8). Important cases from the opposite 
point of view are Bai Parvati v. Dayabhai 
Manchharam (5) and Ananda Mohan Roy v. 
Gour Mohan Mullick (1). 


- The above-mentioned case, namely, Bai 
Parvati v. Dayabhai Manchharam (5) has 
been distinguished in Basappa Dodfakirappa 
v. Fakirappa Shenkrappa (6) but the facts 
of these two cases are rather similar. It is 
also noticeable that in the present case 
the trial Court has relied chiefly on Bai 
Parvati v. Dayabhai Manchharam (5) while 
the Appellate Court has relied chiefly on 
Basappa Dodfakirapa v. Fakirappa Shen- 
krappa (6). Tois tenda to show that the 
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distinction between thetwo cases has not 
yet been fully appreciated by the Courts, 
and that further elucidation of the point is 
desirable. 

In regard to the other case mentioned 
above, namely, the Privy Council case of 
Ananda Mohan Roy v. Gour Mohan Mullick 
(1) the decision of the Privy Council in that. 
ease is subsequent to Basappa Podfakirapa 


v. Fakirappa Shenkrappa (6) and it is argued 


that itin effect supersedes Basappa Dodfa- 
kirappa v. F'akirappa Skenkrappa (6). The 
argument is that, as it is laid down in this 
Privy Council case that the transfer of a 
spes successionis is not permissible, this re- 
sult cannot be effected by means of the 
principle of estoppel. Itis urged that, if 
an alienation of a spes successionis is to be 
upheld as against a reversioner who is 
bound by his consent it in fact means that, 
contrary to this Privy Council ruling, the 
transfer of a spes successionis is legalised, 
atleast as against the reversioner who con- 
sented to it. 


In regard tothe second point, namely, 
whether, assuming that the decision in 
Basappa Dodfakirapa v. Fakirappa Shen- 
krappa (6) holds good in the case of a male 
reversioner, it also holds good in the case 
of afemale reversioner, there is apparent- 
ly also some conflict of decision. In 
favour of the view that a distinction should 
be made between amaleand a female re- 
versioner in this respect are the Bombay 
cases: Varjivan Rangji v. Ghelji Gokaldas 
(12), Vinayak Vithal v. Govind Venkatesh 
(7) and Pilu v. Babaji (13) while a different 
view is taken in Mallik Saheb v. Mallikar- , 
jundppa (9) and in the judgment of Mr. 
Justice Shah in Basappa Dodfakirapa v. 
Fakirappa | Shenkrappa (6). It appears, 
therefore, that this point also requires to 
beelucidated by the decision of a Full 
Bench. 


Per Curiam.—We refer the following 
question to the Full Bench :— 

"If'aHindu widowsells a part of her 
husband's property without legal necessity 
but with the consent of the next presump- 
tive reversioner, and subsequently dies, is 
the same reversioner estopped from chal- 
lenging the validity of the transactiomafter 
the widow's death either unders. 115 of 
the Indian Evidence Act or s. 43 ‘of the 
Transfer of Property Act or otherwise, and, 
whether such reversioner is a male or a 
female." ; 
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"Mr. 6. P. Murdeshwar, for the Appellant. 
Mr. A. G. Desai, for the Respondent. - 


JUDGMENT OF THE FULL 
BENCH. 


Marten, C. J.—The solution to the 
question submitted to us will, in my judg- 
ment, be found in the Privy Council deci- 
sion of Remgasami Gounden v, Nachiappa 
Gounden (3). 
84* the two main grounds on which an 
alienation by a Hindu widow may be up- 
held, and after dealing next with the ques- 
tion of estoppel which, in that particular 
case, their Lordships- held did not arise as 
the plaintiff neverconsented to the doed, 
nor was his claim traced through any con- 
senting party,their Lordships dealt with 
yet a fourth branch under which transac- 
tions may be upheld. Put shortly that 
branch amounts to an election by a rever- 
sioner to treat the transaction as gond. 
(Their Lordships point out at pages 86-87* 
that that can be done either after the re- 
version has fallen into possegsion, or alter- 


‘natively it may be done even before that 


time. Thus they say :— 

* Of course something might be done even 
before that time which amounted to an 
actual election to hold the deed good.” 

In the present case the plaintiff actually 
joined in thedeed by which the property 
in question wasalienated. Thatis, J think, 
a clear election to hold the transaction as 
valid. That being s0,in my judgment, it 
makes no difference whether in such a case 
of election, the party electing was a male 
or was a female. A reversioner whether 
male or female could bring an action in 


the lifetime of the widow to set aside an . 


alienation alleged to beinvalid. If that is 
so, and he orshe can thus elect to chal- 
lenge a transaction as invalid, then surely 
it follows that beor she may also elect’ to 
hold that deed as valid. I think it must also 
be conceded that an election testified by 
actual joinder ina deed of alienation must 
be atleast as good asany act of ratifica- 
tion or sanetion given after that deed of 
alienation. ° 

That being so, I respectfully agree with 
the result and the reasoning of the major- 
ity ofthe Full Bench ofthe Allahabad High 
Court in Fateh Singhv. Thakur Rukmini 
Rawanji (14). There the judgment given 

(14) 72 Ind. bas 8; 45 A. 339 at p. 351; 21 A. L. J. 
235; A. 1. R. 1923 All 387. * 
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by Sir Grimwood Mears is expressly put on 
this point of election. | 

That being so, it follows that I aiso agree 
with the conclusion arrived at by Sir Nor- 
man Macleod and Mr. Justice Shah in 
Basappa Dodfakirapa v. Fakirappa Shen- 
krappa (6)though, asIhave already inti- 
mated, I base my decision on the ground 
of Gn and not on the ground of estop- 
pel. 

I need only add by way of warning that 
we are not dealing here with a simple 
alienation by a reversioner alone. ‘That 
would clearly be void for the reasons given 
in Ananda Mohan Roy v. Gour Mohan 
Mullick (1). What «ve have here is an aliena- 
tion by a Hindu widow with the consent of 
the next reversioner, which is a totally 
different matter, . 

I would, accordingly, answer the question 
submitted to us by saying that the rever- 
sioner in the present case cannot now chal- 
lenge the validity of the transaction having 
regard to her election testified by her being 
a party to the deed of August 14, 1911, 
Ex. 45. 

Crump, J.—I agree. 

Patkar, J.—I agree. 

Z. K. Answer accordingly. 


ALLAHABAD HIGH COURT. 
First Crvin APPEAL No. 248 or 1924, 
Crvit Reviston No. 93 or 1927. 
March 31, 1927. | 
Present:—Mr. Justice Ashworth and 
Mr. Justice Mukerji. 
TEJ SINGH AND aANO1HER—DEFENDANTS— 
APPELLANTS 
VETSUS 
GHASI RAM AND OTSERS—PLAINTIFFS 
-—RESPONDENIS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
para. 16 (2)—Arbitration—Reference without consent 
of all parties interested—Award, validity of —Appeal, 
whether lies —Revision—Interfer&nce— Practice--Treat- 


ing appeal as revision. 


A Court has no jurisdiction to refer a matter to 
arbitration at the instance of some only ofthe par- 
ties who are interested in the subject-matter of re- 
ference. The mere fact that a party interested was 
absent does not give jurisdiction to the Court to 
make a reference without his consent. (p. 237, col. 


Where a Court makes a reference without the 
consent of an interested party the High Court can 
interfere in revision and set aside the decree based 
on the award. [p. 237, col. 2] 


[102 I. Q. 1927] 

It is an established practice of the Allahabad High 
Court to treat a memorandum of appeal as an appli- 
cation for revision where no appeal lies and justice 
requires interfererfce. [ibid, 

Per Ashworth, J —(Mulkerji, J. dubitante),—A deeree 
passed on an award on a reference made without 
the consent ofa party is not appealable even at the 
instance of such party. [p. 237, col. 1.] 

f First appeal from the decree of the Sab- 
ordinate Judge, Bulandshahr, dated the 
12th of May, 1924. ` 


Mr. Panna Lal, for the Appellants. 
- Mr. P. N. Sapru, for the Respondents. 


JUDGMENT. 


Ashworth, J.—Thjs is an appeal by 


two persons against whom a decree has 
been given according to an arbitration 
award. One of the appellants was no party 
to the application for reference. After the 
award was made by the arbitrators he filed 
an objection toit on this ground. That 
objection was rejected by the trial Judge 
on the ground that he had b2en absent up 
to thetime when the award was given. It 
is argued that para. 16 (2) of the 
Second Schedule to the Civil Procedure 
Code ‘debars him from setting up as a 
ground of appeal the fact that he was no 
party to the reference. Paragraph 16 
states that where a Court sees no cause to 
remit an award and no applieation has 
been made to set aside the award or 
the Court has 
the Court shall, after the time for making 
such application,. proceed to pronounce 
the judgment according to the award. 
Sub-clause (2) of that paragraph provides 
that upon the judgment so pronounced,a 
decree shall follow and no appeal shall lie 
from such decree except in so far as the 
decree is in excess of or not in accordance 
with the award. Iam prepared to hold'in 
this case that the Oourt had no jurisdiction 
to refer the subject-matter of the suit to 
arbitration without the consent of all 
the parties and I am further prepared 
to hold that para. 15 of the Schedule 
does not apply to%n award which has been 
made upon a reference, to make which 
the Gourt had no jurisdiction. I construe 
the second clause of para. 16 to mean 
that once there is an award, a decree based 
thereon cannot be questioned in appeal 
' except inso far as it isin excess of oris 
not in accordance with the award. Itis 
another question, however, whether such & 
decree is liable to revision under s. 115 of 
the Oivil Procedure Code. Where no appeal 
lies except on grounds which are not 
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available in any parti¢ular case, it appear 
to me that it may be said that in that case 
no appeal lies. Consequently revision 
under s. 115 is permissible where the 
jurisdiction ofthe Court passing the decree 
is called in question as is the case here. 
There is abundant authority for holding 
that aCourt referring a matter to arbitra- 
tion at the request of some only of the 
parties is acting beyond the jurisdiction 
allowed by Schedule II of the Civil Proce- 
dure Code, Consequently although I hold 
that no appeal lies I hold that we are 
entitled to deal with the first objection 
taken in this memorandum of appeal by 
way of revision. It is an established 
practice that this Court can treat a 
memorandum of appeal as an application 
for revision when no appeal lies. Taking 
this view I would set aside the decree of 
the lower Court as a decree passed without 
juriediction and direct the Court to set 
aside the award and proceed totry the 
suit in accordance with law. I would make 
the costs abide the result. 

Mukerji, J.—I agree that thesuit must 
be remanded for disposal on the merits. 
In view of the fact that I agree with my 
learned brother that we have jurisdiction 
to take up the matterin revision. I prefer 
not to decide whether an appeal would 
lie, see Gopal Das v. Baijnath (1). My opinion 
on the question of appeal will be found 
reported as Tursi Ram v. Basdeo (2) and 
Sahdeo Singh v. Melhw Singh (3). Those 
cases, however, do not cover the circum- 
stances of the present case. Itis a matter 


-for serious consideration whetheran award 


to be binding and to be one from which 
no appeal would lie, it should not be based 
on a genuine reference. I do not quite 
see how a party, who never agreed to 
refer his dispute to arbitration, can be 
estopped from appealing on the ground 
that he was no party to the reference, 
As already stated, I do not propose to offer 
any decided opinion on that, point, in the 
present case. 


‘There ean be no déubt that Sheo Ram 
Singh was an interested party in the 
subject-matter of the suit for partition. 
He was admittedly a member of a,joint 


1) 91 Ind. Cas. 930; 24 A. L. J. 233: A. L R.19 
all 23848 A. 239. S zm 
(2) 96 Ind. Cas. 531; 24 A. L. J. 705; A. I. . 
mo 105; I. R. 1926 


(3) 98 Ind. Cas. 993; 49 A, 178; 24 A, L.J. J. . 
A. I. R., 1927 A1. 120, J. J. 1036; 
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Hindu family and had a share. In the 
circumstances his mere absence cannot 
make him a party not interested in the 
subject-matter of reference. .The reference, 
therefore, without his concurrence was 
invalid ang the award cannot be sustained. 
The matter must be taken up in revision 
if notin. appeal. 

By the Court.—We dismiss the 
appeal but taking up the matter in 
revision, set aside the decree of.the Court 
below and remand the suit to it with the 
direction that the award should be put 
aside and the suit should be proceeded 
with in accordance with law. Costs here 
and hitherto will abide the result. 

A, N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
Frest Orvin Arrear No. 278 or 1923. 
February 14, 1927. 

Present :—Mr. Justice Harrison 
and Mr. Justice Dalip Singh. 
NIZAM-UD-DIN —DErgNDANT— 
APPELLANT 

; versus 
MUHAMMAD BASHIR KHAN-—PLAINTIFF 
— RESPONDENT. 
Custom (Punjab)—Suecession—Sheikhs Qureshis of 
Gurgaon District—Daughter's son excludes collaterals. 
Amongst Sheikhs Qureshis of the Gurgaon Dis- 
trict and more especially of Palwal town the son of & 


predeceased daughter succeeds by custom to the 
property of his maternal grandfather to the exclusion 


of his collaterals. [p. 238, col. 2.] 

Wazira v. Maryan (1), distinguished. z 

First appeal from a decree of the 
Senior Subordinate Judge, Gurgaon, dated 
the 12th December, 1922. 

Dr. Sir Mian Muhammad Shafi, Messrs. 
J. N. Bhandari, Khurshaid Zaman and 
Nawal Kishore, for the Appellant. 

Sheikh Abdul Qadir, K. B., and Mr. M. 
Sleem, for the Respondent. 

JUDGMENT'.—Plaintif brought this 
suit for the possession of the property (a) 
by -his grandfather Shamas-ud-din and 
(b) by his great uhcle Ibrahim Bakhsh. 
The, defendant is a collateral, who is. in 
possession. lbrahim Bakhsh was the first 
of the two brothers to die and he left no 
children bet a widow Musammat Saghir- 
‘un-nisa who succeeded to his land and 
made a gift in favour of his brother-in-law, 
Shamas-ud-din of portion of that land. 
Musammat Sakina Begam the mother of 
tho plaintiff and the daughter {of Shamas- 
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ud-din, died before him and on his death, 
the widow of lbrahim Bakhsh took the 
whole of the property for hérlife. On her 
death which occurred 10} years before the 
suit was instituted the collaterals obtained 
possession. ; 

The, plaintiffs suit is based on a 
custom alleged to exist amongst the 
Sheikhs Qureshis of the Gurgaon Dis- 
trict and more especially at Palwal town 
by which a son ofa predeceased daughter 
excludes a collateral. The finding is that 
the custom has been established andfrom 
this finding the ebdllateral has appealed, 

There is admittedly an entry in favour 
of the plaintiff's case in the Rewaj-i-am. 
In this and throughout this Rewaj-i-am 
as also throughout the Codes of Tribal 
Customs of the Gurgaon District, Sayeds 
and Sheikhs are treated as one group 
having the same customs and as different 
from other tribes. This view has also 
been taken in Muzaffar Ali v. Zainab (1) 
and the reason for it is obvious and 
simple, namely, that these two tribesstand 
apart as foreigners of Arab descent. In 
aecordance with thisentry in the Rewaj-i- 
am the Subordinate Judge has decreed the 
plaintiff's claim.’ 

The entry is attacked before us on 
various} grounds. Ii is contended that it 
is unsupported by instances in the Rewaj- 
i-am itself and that the instances adduced 
by the plaintiff by means of oral evidence 
are worthless, that there is a distinction 
between Shiah and Sunni Sheikhs and 
Shiah and Sunni Sayeds and that the 
answer given should be treated as refer- 
ring only to Shiah Shetkhs. It is further 
contended thatin the absence of any in- 
stances in support ofthe alleged custom 
there is a lacuna in the Customary Law 
whieh must be filed by going to the 
Muhammadan Law which is the personal 
law of the parties. For this main pro. 
position the Counsel relies more especial- 
ly on Wazira v. Maryan (2) and various 
other rulings ‘which have followed it, 
such as Budha v. Fatima Bibi (3), the pro- 
position being that a mere entry in the . 
Rewaj-i-am unsupported by instances and 
opposed to general custom is not suffi- 


(1) 7 Ind. Cas, 348; 58 P. R. 1910; 81 P. W. R 


1910; 107 P. L. R. 1910. 
(2) 42 Ind. Cas. 358; 84 P. R. 1917; 151 P. W. R. 


1917; 3 P. L. R. 1918. 
(3) 76 Ind, Cas, 921; 4 Lah, 99; A, L R, 1923 Lah, 
ee " - CELLS Ll, 
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cient to establish a rule of inheritance. It is 
not necessary for us to discuss the ques- 
tion of how* far, if at all, lVazira v. 
Maryan (2) qualifies or distinguishes Beg 
v. Allah Ditta (4) a Privy Council ruling. 
If we accept the dictum and the test laid 
down in Wazira v. Maryan (2) in its 
entirety we have to see whether the 
custom in this caseis unsupported by 
instances and is opposed to general custom. 
We have been taken through the Rewaj- 
i-am and find that there are instances of 
sons of daughters succeeding their mothers 
who in their turns had succeeded their 
fathers and no distinction has been drawn 
between ancestral and self-acquired pro- 
perty but so far as the present custom is 
concerned, it is not supported by instances 
in this Rewaj-t-am. We find, however, 
that good and reliable instances have been 
established by the real evidence more 
especially that of Risaldar Abdul Majid 
(P.W. No.5). He succeeded his maternal 
grandfather and though itis true that he 
says that there were no collaterals he is 
obviously using the word in the sense 
of cousins for in the next breath he 
says that his grandfather's real brother 

.-was alive. There is alsoa case quoted by 
Iqbal Hussain, one quoted by Abdul 
Ghafur and instances of Sayeds which 
are relevant, given by Manzur Abas 
(P. W.No. 1). There are, therefore, instances 
in support of the custom. In the second 
place we are of opinion that in the true 
sense this custom cannot be said to be 
opposed to general custom. It has undoubt- 

. edly been laid down as a dictumin Sir 

. William Rattigan's Digest of Customary 
Law, that ason of a predeceased daughter 
does not succeed. No authority and no 
instances are given for this far reaching 
generalisation and we are not prepared to 
accept itin its entirety and even if it were 
accepted weare of opinion that it would 
not be conclusive, where, as in this tribe, 
the daughter's rights are so clearly estab- 
lished. It isone thing for the son of a 
predeceased daughter to succeed, where 

is mother would have succeeded had she 
lived and a very different one for him 
to succeed where she would have had no 
rights. There isa third distinction between 
this case and Wazira v. Maryan (4). Some 


(4) 38 Ind. Cas. 351; 45 P. R. 1917; 12 P. W.R. 
917; 21 M. L. T. 310; 32 M. L.J. 615; 19 Bom. L. 

"Re 383; 15 A. L. J. 525; 21 0. W .N. 842; 44 O. 749; 
6 O. L, J, 175; 44 L A. 89 (P, O.) 
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doubt was cast as to the care and thorough- 
ness with which the Rewaj-i-am had 
been prepared in that case but we find that 
the Rewaj-i-am of this District (Gurgaon) 
has been specially commended in Muzaffar 
Ali v. Zainab (1)as having been complied 
with great care. We hold that tlie custom 
has been established and that the.plaintiff's 
suit has rightly been decreed as far as 
his grandfather property is concerned. 

He has presented a cross-appeal as regards 
the property of his great uncle regarding 
which his suit has been dismissed,” This 
his Counsel has not been able to support 
very seriously. He contends that there 
should have been a separate issue about 
the great uncle’s property instead of its 
being contained in one main issue, He has 
also drawn our attention to ground No. 6 
of the appeal to the effect that so far as one- 
half of the property left by the grand uncle 
was concerned there was a gift by the widow 
in favour of the plaintiff's grandfather, 
but he cannot support this proposition 
that there can be a partial acceleration by 
such a gift, it being borne in mind that the 
collateral obtained possession in spite of the 
gift within 12 years. 

Both appeals are dismissed with costs. 

RL. Appeals dismissed. 


— 


ALLAHABAD HIGH COURT. 
SacoND OiviL APPEaL No. 220 ow 1925, 
April 13, 1927. 

Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 

CHANDI PRASAD—DEFENDANT— 
APPELLANT 
versus 
Musammat J AMNA—PLAINTIFE— 

Mus urs RESPONDENT. 

wil Procedure Code (Act V of 1908), 0. XX 26 

—Execution of decree—Death of du 
before notice of sale proclamation Sale without in 
pleading legal representatives, validity of. N 

Where a judgment-debtar dies pending executio 
proceedings before notice is issued to him ünder 
O. XXI, r. 66, Civil Procedure Code, a sale condtet d 
without impleading his legal representatives End 
and void. |p. 242, col. 1.] MM UE SERT 

Raghunath Das v. Sundar Das Khetrs 

Sheo Prasad v. Hira Lal (2) and Bhan pein 
Jugal Raten (3), distinguished. UR 

Second appeal from a decree of the Thi 
Additional Subordinate J udge, Alc. 
dated the 14th of October, 1924, Í 
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Mr. P. L. Banerji, for the Appellant. 

Mr. S; B. Johri, for the Respondent. 

JUDGMENT.—This defendant's appeal 
arises out of a suit for declaration that 
the decree in Suit No. 185 of 1918 was not 
binding onthe plaintiff, that the sale in 
execution of the house was also not bind- 
ing on the plaintiff dnd that the plaintiff is 
owner of.the house. . 

The plaintiff, at one stage of the Suit 
No. 185 of 1918, was made a party to the 
execution proceedings, but was,later ex- 
empted. A lengthy written statement was 
filed, "but briefly the case as put before us 
for the appellant was that the plaintiff was 
nota necessary party, that the “decree was 
obtained against the person who was the 
legalrepresentative of the mortgagor and 
that the plaintiff had no right in the house 
at all. 

The facts are intricate, and in order to 
appreciate the points that we have to decide, 
it will be necessary to set them out in 
considerable detail. They will be more 
easily understood if we set them out in 
chronological order. Parbhu Lal was the 
original owner of the house. Uis wife was 


 Musammat Sibo, and they hada daughter 


Musammat Jamna. 
On the 12th of August, 1914, Parbhu Lal 


mortgaged this house to Chandi Prasad. | 
Whether before orafter the date of this 
mortgage we have no information, but prob- 
ably subsequent toit, Ram Dayal obtain- 
ed a simple money-decree against Parbhu 
Lal, and in pursuance of that decree 


attached the house. 
On the 23rd September, 1916, Parbhu 


+4 Lal died. We have no information as to 


whether be died after or before the order 
for sale, but it is clear that he died, at 
any rate, before the sale proclamation had 
issued. Some attempt was made to suggest 
that he might have been alive at the time 


_of the drawing up of the proclamation under 


O. XXI, r.. 66, and died prior to the 
actual issue thereof; but no attempt has 
been made in the lower Courts to show 
that there was any interval between the 
drawing up of thé proclamation under 
O.. XXI, r. 65, and the actual issue 
thereof. We must, therefore, take it that 


Parbhu Lal died after the order for sale 


ad beenemade but prior to the drawing 
n of the proclamation under O. XXI, 
r.66,ani that, therefore, no notice' under 
that rule could-have been issued to him. 

Qn the 29th of September, 1916, the sale 
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proelamation was prepared, or, as it is 
described in the judgment of the lower 
Appellate Court, issued without the legal 
representative of Parbhu Lål, who at that 
time was Musammat Sibo, having been 
brought on thé record, and was duly fol- 
lowed by a sale. 

On the 13th of December, 1916, the sale 
took place, and Manni Lal purchased the 
house; but he appears never at any time 
to have obtained possession. Neither side 
is able to offer any. explanation of why 
Manni Lal did not apply for actual pos- 
session. 

The next step was thatin 1918 Chandi 
Prasad brought the Suit No. 185 of 1918 on 
his mortgage, and impleaded both Musam- 
mat Bibo and Manni Lal. On the 19th of 
August, 1918, he obtained a preliminary 
decree, On the 22nd of January, 1919, he 
applied for a final decree to be drawn 
up. On the26th of January; 1919, Musammat 
Sibo died. Shehad possession of the house 
at her death, and on her death Musammat 
Jamna succeeded as heir to her after Parbhu 
Lal, and continued to occupy the house. 
Musammai Jamna, however, was notat this 
stage impleaded as the legal representative 
now of the mortgagor. On the 25th of 
February, 1919, the final decree was pre-- 
pared. Several applications for execution 
were made against Manni Laland Musammat 
Sibo, though the latter was dead. But we - 
have no information as to what steps were 
taken on those applications. 

On the 27th of May, 1919, Musammat Jamna 
was impleaded as a party. She made several 
objections, one of which was that she had 
not been a party to the preparation ofthe 
final decree, Onthe 6thof February, 1920, 
the decree-holder decided to exempt her, 
ChandiPrasad's Vakil stating that ''Musam- 
mat Bibo was not a necessary party, her 
rights have been sold and the purchasers 
were party, therefore, the objector's (Musam- 
mat Jamna's) name be struck off.” In the 
beginning of 1921, Manni, Lal decided to try 
to obtain possession of the house, and 
brought asuit against Musammat Jamna, . 
which was dismissed on the 16th of May; 
1921, on the ground that Musammat Sibo, 
who was the legal representative of Parbhu 
Lal, after his death had not upon the death 
of Parbhu Lal been made a party to the 
execution proceedings under Ram Dayal’s 
decree. To this suit of Manni Lal, Chandi 
Prasad was not a party. A certified copy 
of the judgment of the trial Court is on the: 
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record, and so far as our information goes, 
Manni Lal did not appeal against that 
decree, but it hag been found by. the lower 
Appellate Court—and we agree with it—that 
there is nothing on the face of the judg- 
ment to show that it was a collusive decree, 
whether that would or would not have any 
effect on this suit. 

O2 the 22nd of July, 1919, sale took place 
in execution of Chandi Prasad’s decree, and 
Chandi Prasad himself purchased the house. 
Oa the 8th November, 1922, Chaadi Prasad 
applied to get possession, and hence the 
present suit. 


The case for the plaintiff, A usammat 
Jamna is, as it was' iu the suit -brought 
against her by Manni Lal, that the purchase 
by Manni Lal in execution of the decree 
of Ram Dayal was a nullity because after 
the death of Parbhu Lal his legal represen- 
tative, Musammat Sibo, had not been 
brought on the record; that, though she 
herself (Musammat Jamna) at one stage in 
the execution proceedings in the decree of 
Chandi Prasad had, after the death of 
Musammat Sibo, been made a party as the 
then legal representative of the mortgagor, 
Parbhu Lal, yet she had been exempted and 
therefore, treated as if she had never been 
made a party, and the decree of Chandi 
‘Prasad was inoperative against her; and, 
finally that the decree of Chandi Prasad 
against Manni Lal was inoperative, as the 
sale to him in execution ofthe decree of 
Ram Dayal was anullity, and consequent- 
ly he was not a legal representative of 
Parbhu Lal, the mortgagor. For the de- 
fence and for the appellant here it is frankly 
admitted that, if the execution proceedings 
subsequent to Parbhu's death, including 
the sale in favour of Manni Lal, were null 
and void then Manni Lal was not the legal 
representative of Parbhu Lal, the mortgagor 
and that, as Musammat Jamna must be 
treated asif she had neverbeen made a 
party to the- execution proceedings in the 
decree of Chandi Prasad, her suit must 
. succeed, as it,has succeeded in both the 
Courts below. 


The defendant-appellant, therefure, has 
to establish that execution proceedings sub- 


sequent to Parbhu’s, death were not null’ 


and void. There is no question here of a 
mere irregularity in the sale requiring to 
be supported by proof of substantial in- 
jury before the sale could be set aside 
under O, XXI, r. 90, The question is 
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whether valid execution proceedings could 


‘continue in the absence of a living judg- 


ment-debtor or his-legal representative. 
‘Before considering the judicial authorities 
that have been quoted to us we will 
refer to the relevant sections and rules 
of the Code of Civil Procedure. The 
first of these is s. 50. That section in our 
view does not call in any, way for the 
issue ofa notice beyond that it suggests 
that the law contemplates there being on the 
record eitheraliving judgment-debtor or 
his-legal representative. With the exception 
ofthis.i ference to be drawn from it all 
that itd’ iis to inform a decree-holder that 
if thej} ,ment-debtor has died before the 
decres hag been fully satisfied he can, if he 
wishes to execute the decree, proceed against 
the judgment-debtor's legal representative. 
How he is to proceed is laid down in O. XXI, 
r.22, That provides that if an application 
for execution is made against thelegal 
representative the latter shall have notice to 
show cause. In reference to this it has been 
suggested that it only applies where an 
application for executionis being made, and 
does not apply to the proceedings consequent 
on that application, and that, therefore, it 
would have no applicability to a case where 
the judgment-debtor was alive at the time 
of the application for execution and died 
subsequently to the commencement of the 
execution. Weare, however, not called upon 
to decide this particular point, for inthe 
present case the firststep that had to be 
taken after the death of the judgment- 
debtor in this case was the drawing up of 
the proclamation. Order XXI, r. 65 expressly 
requires that the proclamation shall be 
drawn up after notice to the decree-holder 
and the judgment-debtor. lt was, therefore, 
imperative on the Court to issue a notice to 
the judgment-debtor. If the sale in the 
absences ofa notice under r. 66 was nota 
nullity, then under O. XXI, r. 90, it would ke 
necessary for the legal representative of a 
judgment-debtor to show that he had 
sustained. substantial injury by reason of 
the irregularity. In our view the matter 
is concluded by the decision of their 
Lordships of the Privy Council of the 18th 
of May, 1914, reported as Raghunath Das v. 
Sundar Das Khetri (1). That was a case 


(1) 24 Ind. Cas: 304; 42 O. 72; 18 C. W. N, 1038; 1 
L. W. 567; 27 M. L. J. 150; 16 M.*L. T. 353; (1914) 
M.*W. N. 747; 16 Bom. L, R. 814; 20 O, L. J. 558; 
13 A. L, J. 154; 411, A. 251 (P. C). 
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which arose under the old Code of 1882, but 
. the view of their Lordships was expressed 
in unequivocal terms that the failure to 
serve a proper notice on the legal representa- 
tive rendered the sale "altogether irregular 
and inoperative”. It was, moreover, a case not 


of failure to serve a notice of the application ` 


for execution but the passing of the rights of 
the judgment-debtor to the Official Assignee 
in the middle’ of the execution proceedings. 
In that case execution proceedings had 
reached the stage of an order for sale having 
been passed. Before the sale had actually 
taken place an insolvency order was passed 
against the judgment-debtor whereby the 
properly vested in the ‘Official Assignee. 
The decree-holder took astep by way of 
serving a notice on the Official Assignee but 
the notice was merely to show cause why he, 
the Official Assignee, should not be sub- 
stituted for the judgment-debtor and did 
not give him specific notice to resist the 
execution proceedings if he desired to do go. 
The Official Assignee ignored the notice and 
subsequently the decree-holder obtained an 
order from the Court bringing the Official 
Assignee on to the record and an order for 
the sale to proceed. It proceeded and the 
decree-holder himself purchased. Subse- 
quently the Official Assignee by due process 
of law himself sold the property. -As 
against the second purchaser their Lordships 
held that the first sale by reason of the 
failure to serve a proper notice on the 
Official Assignee to resist the execution 
proceedings if he so wished, was a complete 
nullity. At page 80* of the~report their 
Lordships said: “ At any rate the execution 
could not proceed until the Official Assignee 
kad been properly brought before the Court, 
and an order bindingon him had been 
obtained.” And again at page 82* they say: 
“Their Lordships are of opinion that this 
sale was altogether irregular andinoperative”’ 
and they gave three reasons for that view, 
all of which were apparently regarded as 
equally conclusive. In reference to the 
matter before us now they say: “In the 
second place no proper steps had been taken 
io bring the (Official Assignee before the 
Court and obtain an order binding on him 
and accordingly he veas not bound by 
anything which was done". In our view this 
coneludes the present question. 

It is, however, desirable to say afew 
words ih reference tothe argument which 
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was addressed to us founded on the Full 
Bench decision of this Court in Sheo 
Prasad v. Hira Lal (2), In our view the 
whole of that argument was really beside 
the point. In that case the judgment- debtor 
had died after the proclamation of the sale 
and his legal representative was not brought 
on the record or served with a notice before 
the sale took place. Four of the learned 
Judges held thatif the judgment-debtor 
had died before the attachment took place 
the decree-holder was bound to proceed to 
bring the legsl representative on the 
record; but where, as in that case, the 
property had been attached before the 
death of the judgment- debtor the property 
was in the custody of the Court and the sale 


‘could properly proceed without the legal 


representative being brought on the record. 
Whether if this decision was still binding 
on uswe should be prepared to accept it 


without asking for the matter to be referred - . 


again toa Full Bench for fresh considera- 
tion, we need not determine, for there is 
another element in that case which indicates 
that it is clearly no longer binding on us. 
The four Judges, (Mahmood, J., dissented) 
were clearly influenced in the decision at 
which they arrived by the consideration 
that they were unable to find throughout 
the Code any express provision requiring a 
fresh notice to be served on the judgment- 
debtor. ltis true that at that time there 
was no express provision requiring notice to 
be served on the judgment-debtor either 
preparatory to drafting the proclamation or 
after the proclamation had been drafted 
prior to the sale. In the present case, 
however, the facts are to this extent different 
that the judgment-debtor died not after ihe 
proclamation to the sale had been drafted 
but before the proclamation, and a provision 
has been introduced into the Code of 1£08 
in O. XXI, r. 66 corresponding to the s. 287 
of the old Code requiring the service of 
notice on the judgment-debtor. How far 
the insertion of this provision would override 
the decision of the Full Bench ina case 
where the judgment-debtor died after the 
sale proclamation, it is not necessary for us 
to determine. We were referred further to 
a decision in Bhgwan Das v. Jugal Kishere 
(3, as being a case in which it was 
held that the decision ofthe Full Bench in 


(2) 12 A. 440; A. W. N. (1890) 103; 6 Ind. Dec. 
(N. 8.) 1026. 

(3) 57 Ind. Cas. 610; 42 A. 570; 18 A.L, J 735; 
2 U, P.L. R. (A) 236, , 
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Sheo Prasad v. Hira Lal(2) wasstill law 
under the present Code. But that has no 
bearing on the present case at all. All that 
occurred in the later Allahabad case was that 
the División Bench which decided that case 
relied on the deoeision in the Full Bench 
that an attachment did not necessarily abate 
owing to the death of the judgment-debtor, 
aad execution proceedings would not have 
to be-commenced de novo. The only other 
decision with which we were pressed was that 
in Doraisami v. Chidambaram Pillai (4) 
which was, however, overruled in the Fall 
Bench decision of the same Court in Raja- 
gopala Aiyar v. Ramanujachariar (5), and 
does not call for further notice. 

In the result in our view the plaintiff's suit 
was rightly decreed and this appeal is 
dismissed with costs. 

A. N, A. Appeal dismissed. 

(4) 75 Ind. Oas. 46; 47 M. 63; 45 M. L. J. 413; 18 
L. W. 577; 33 M. L. T. 25; (1923) M. W. N. 817; A. 
I. R. 1924 Mad. 130. R 

(5) 80 Ind. Cas. 92; 47 M. 288; 46 M. L. J. 101; 19 


L. W. 179; (1924) M. W.N. 182; A.L R. 1924 Mad. 
431; 31 M. L. T. 37 (F. B). : 


MADRAS HIGH COURT. 
¿Orva Reviston Petition No. 236 or 1926. 
l December 2, 1926. 
Present :—Mr. Justico Wallace. 
R. DOARAISWAMI AYYAR—PETITIONER 
: versus 
0. 8. BALASUNDARAM IYER AND OTRERS 


m "c RESPONDENTS. 
wit Procedure Code (Act V of 1908), O. V, r. 20 
0. IX, r. 18—Word "duly", shite Kn Aa to 
‘personally'—Substituted service—Appellate Court 
whether entitled to interfere—High Court—Revision— 
Application by one defendant to set aside ex parte 
decree after 80 days—Death of appellant—Applica- 
tion, whether.can be continued by his legal represen- 
tatives. > 

The word ‘duly’ in O. IX, x. 13, Civil Procedure 
Oode, is not equivalent to ‘personally’. [p. 244, col. 


The advisability of effecting service by substituted 
Service is a matter primarily for the trial Court 
alone under Q V, T. 40 of the Civil Procedure Code. 
If the trial Court is satisfied on the matters set out 
in the rule, it shall order the summons to be served 
by substituted service and such service by order of 
the Court is as effectual as if it had been made 
personally. The Appellate Court has no juris- 
diction to go into the question whether substitut- 
ed service ought tohave been ordered by the trial 
Oourt at all unless the trial Court has made some 
error oflaw or has not obeyed the provisions of thé 
Code. The Appellate Court could only &ee whether 
it was issued according tolaw and whether ít was 
petisfled that the conditions required by O, V, r. 20, 
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were fulfilled, and if so, the order is legally made 
[p. 244, cols. 1 & 2.] : 

Where one of several defendants who had applied 
io set asidean ex parte decree more than 50 days 
from the date of the decree, dies, his legal represen- 
tatives who are the other defendants cannot continue 
the application since it is not possible for thim tu 
prove when the applicant came to know of the decrco. 
Only- the applicant himself in such a case could 
prove the extent of his knowledge or ignorance, 
and the mere affidavit of the applicant who was dead 
and who had not been subjected to cross-examination 
is not evidence admissible under either s. 32 or 33 cf 
the Evidence Act. |p. 245, col. 1.] 


Petition under s. 115 of Act V of 1408 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Dindigul, dated the 8th February, 1926, in 
O. M. A. No.23 of 1925, preferred against the 
order of the Court of the District Munaif, 
Palani, dated the Ist August, 1925, in J. A. 
No. 346 of 1924, in.O. S. No, 5 of 1923. 

Mr. N, Sivaramakrishna Iyer, for the 
Petitioner. : 

Mr. A. Krishnaswami Iyer, for the Re- 
spondents. 

JUDGMENT.—This petition seeks to 
have set aside the proceedings of the Sub- 
ordinate Judge of Dindigul, in O. M. A. No. 
23 of 1925. 

In O.S.No. 5 of 1923 on the file of the | 
District .Munsif of Palani, the plaintiff, the 
petitioner, obtained an ez parte decree 
against the three defendants on 13th No- 
vember, 1923. On the 28th April, 1924, thea 
lst defendant applied to have it set aside. 
The District Munsif set it aside. On 
revision in Duraiswami Iyer v. Balasunda- 
ram lyer (1) this Court cancelled that 
order and sent the case back for re-hearing. 
At the re-hearing the District Munsif dis- 
missed the application to set aside the ex 
parte decree, and on appeal the Subordi- 
nate Judge reversed that order and allowed 
the application, and the present petitioner 
brings this civil revision petition. 

There were three defendants in the suit, 
a father and two sons undivided. The 2nd 
defendant was personally served. The 
petition to set aside the decree was put in 
only by the Ist defendant. He was served 
by substituted service! One of the ques- 
tions the Distrigt Munsif had to decide, 
and which he did notin the first instance 
decide was whether the lst defendant was 
duly served within the meaning of 
O. IX, r. 18, Civil Procedure*Code and 
Art. 164 of the Indian *Limitation Act, 

(1) 94 Ind. Cas, 420; 23 L, W, 319; A. I, R. 1628 
Mad. 558, 
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At the re-hearing the District Munsif 
decided that there had been due service 
of summons; the Subordinate Judge 
differed and decided that there had not; 
and the short point at issue is whether 
the Subordinate Judge erred in law or 
jurisdiction in so doing. f 
That the word ‘duly’ is not equiva- 
lent to ‘persofally’ is obvious. If the 
Legislature had meant ‘personally served’ 
it would have said so. Now, the ud- 
visability of effecting service by substituted 
service isa matter primarily for the trial 
Court alone under O. V,r. 20. If the’ trial 
Court is satisfied on the matters set out 
in that section, it shall order the summons 
to be served by substituted servite and 
such service by order of the Court is as 
effectual asifit had been made on a de- 
fendant personally. Now, the Subordinate 
Judge. has gone into the question whether 
substituted service cught to have been 
issued by the trial Court at all That 
Seems to me a matter into which it had no 
jurisdietion to go unless the lower Court 
had made some error oflaw or had not 
obeyed the provisions of the Code. The 
only points open to the lower Appellate 
. Court to consider under O. IX, r. 13, are 
whether the summons was duly, that is, 
legally served and whether the lst defend- 
ant was prevented by sufficient cause 
efrom not appearing. The lower Appellate 
Court, however, has gone into the question 
whether substituted service ought to have 
been issued at all and thinks that a sum- 
mons ought to have been issued to Kota- 
giri, which it assumes to have been the 
1ste defendant's permanent residence be- 
cause itis stated inthe plaint as one of the 
two addresses of the Ist defendant. It 
holds that the service, therefore, was in- 
sufficient, and then it goes into the question 
of fact as to whether the lst defendant 
was keeping out of the way and remarks 


that there is no evidence thereon, although. 


in this proceeding it is difficult to see how 
evidence could properly have been called 
on that point, All this would have been 
very relevant ifthe application for substi- 
tuted service was before ,the Subordinate 
Judge himself, but it does not appear to 
me to be ewithin his jurisdiction on appeal 
to consider whether the District Munsif’s 
order for *substituted service was on suffi- 
cient or insufficient grounds, He had only 
to see whether it was issued according td 
jaw and whether the District Munsif was 
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satisfied that the conditions required by 
O. V, r. 20 were fulfilled; if so, then the 
order was legally made. The plaintiff 
had taken out three notices to the Ist de- 
fendant to one of his addresses, namely, 
the house of his undivided son the 2nd 
defendant, and a further notice to the let 
defendant's solicitor in Ootacamund who 


‘had acted on his behalf in the matter of 


a reply notice to the plaintiff's suit notice, 
all this withoutresult. On these facts it 
was impossible to hold that the trial Court 
was not acting judicially in considering 
that theconditions of O. V, r. 20 were present 
and in being satisfied that this was a pro- 
per case for substituted service. If the 
trial Court was judicially satisfied that 
these conditions were present, it appears to 
me not open to the lower Appellate Court 
to hold in effect that the trial Court was 
not so satisfied or ought not to have been 
so satisfied. O. V, r. Z0 leaves the matter 
tothe discretion of the trial Court. The 
lower Appellate Court overrode the Dis- 
trict Munsif not because he did not com- 
ply with the provisions of the Code but 
because ititself is not satisfied that the 
lst defendant was keeping out of the way, 
That appears to me to be à wholly errone- 
ous point of view. : 

There’ is a further difficulty in this 
case. The Ist defendant died on &th May, 
1924, three months before the first order of 
the District Muneif was passed. The ques- 
tion arises whether the Ist defendant's 
application can after his death be prosecut- 
ed by defendants Nos.2 and 3. Respondent 
called s. 146 in aid, but that does nov in 
terms help because it refers only to tak- 
ing proceedings or making an application 
and not to continuing à proceeding oran 
application already started. "The petitioner 
refers me toa judgment of this: Court in 
Palaniappa Chettiar v. Valliammal Achi (2) 
in which it was held that an execution 
applieation cannot be continued by the 
legal representatives of the original appli- 
cant, But that judgment procgeded on the 
wording of r. 12 of O. XXII which 
Specifically says that rr. 3 and 4 of 
that Order shall not apply to execution 
proceedings. However, even supposing for 
the sake of argument that an application 
to set aside an ex parte decree can be 
continued by a legal representative, it 

(2) 99 Ind. Cas. 627; 51 M. L. J. 742; (1926) M. W, 


ar A.I R. 1927 Mad, 184; 50 M. 1; 25 L. W, 
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, &ppeara tome that in most cases it would 
bea futile proceeding. Where, as in this 
case, the application has not been put in 
within 30 days of the date of the decree 
and the applicant has not been examined 
‘on his application, then what has to be 
provedis that the applicant only came to 
know of the decree within 30 days of the 
application and the onus lies upon him. 
It is not possible for legal representatives 
to prove when an applieant eame to know 
of the decree. Only the applicant himself 
can prove the extent of his knowledge or 
ignorance, and thg mere affidavit of the 
lst defendant, who is dead, and who has 
not been subjected to cross-examination 
does not appear to me to be evidence 
admissible under either s. 32 or 33 of 
the Indian Evidence Act, There is, there- 
fore, no evidence possible upon which the 
Court can continue the prosecution of the 
application before it. 

A further point is that the lower Appel- 
late Court has also setaside the decree as 
against defendants Nos, Zand 3 who did 
not applyto have it set aside. No doubt, 
O. IX, r.l3 proviso gives it that power. 
But it has given no reasons for so acting 
and reasons are particularly necessary in 
acase where the application isnow being 
prosecuted by a defendant who had himself 
been personally served and had not chosen 
to appear. Nor does this appear to be a 
case in which the decree could not be set 
aside against the 1st defendant only. It 
was a suit for recovery of lands. The 
records of the suit itself are not before 
me, but there seems to be no prima facie 
reason why the decree should have been 
set aside as against the shares of defend- 
ants Nos. 2 and 3 who did not apply to 
have it set aside. 

I am of opinion, therefore, that the Sub- 
ordinate Judge has gravely erred in his 
view ofthe law in his order under revi- 
sion. I must set it aside and restore the 
order of thee District Munsif with costs 
throughout to the petitioner, with costs of 
private printing also. 


v. N. V. Order set aside. 
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ALLAHABAD HIGH COURT. 
Seoonp Crvin, APPEAL No. 1409 or 1924, 
April 6, 1927. 

Present:—Mr. Justice Iqbal Ahmad. 
Lala MITTHAN LAL AND ANOTHER— 

- PLAINTIFFS — APPRLLANTS 

Versus e 
De. NABI BAKSH—DEFENDANT— 
RESPONDENT. 

Hindu Law—Widow—Agresment by next rever- 
sioner to forego his rights, effect of—Remote rever- 
sioner, whether entitled to claim estate. 

A ebmpromise by the nearest reversioner of a 
deceased Hindu for consideration to forego his alleged 
rights as reversioner could only be binding between 
the parties to the compromise and does not entitle a 
remote itversioner to treat- the nearest reversioner 
as non-existent and tò claim the property of the 
deceased. [p. 246, col. 1.] 

Second appeal against a decree of the 
Additional District Judge, Saharanpur, 
dated the 16th August, 1924, 

Mr, Báleshwari Prasad, for the Appel- 
lants. 

Dr. M. Waliuliah, for the Respondent. 

JUDGMENT.—This is an appeal by 
the plaintiffs who claimed the property in 
dispute as reversioners of one Joti Prasad, 
who was admittedly the last male-holder of 
the property in dispute. Joti Prasad on 
his death was succeeded by his mother 
Musammat Mahtabi who died in the year 
1915. Musammat Mahtabi in her lifetime 
had, on the 29th of March 1909, sold the 
property in dispute to the defendant-re- 
spondent. The plaintiffs alleged that the 
sale was without legal necessity and was 
not binding on them. 

Tae suit was resisted by the defendant, 
inter alia, on the ground that one Jamna 
Das was the nearest reversioner of Joti 
Prasad and became entitled to his property 
on Musammat Mahtabi's death, and as the 
sons of Jamna Das are alive, the plaintiffs 
have no right to the property in dispute. 
Both the Courts below have aecepted this 
defence and have dismissed the plaintiffs’ 
suit. The finding that Jamna Das, and not 
the plaintiffs, was the nearest reversioner 
of Joti Prasad at the time of Musammat 
Mahtabi's death is a finding of fact and 
has not been challénged in second appeal 
before me. But it is argued that as Jamna 
Das had precluded himself by a” certain 
compromise which he entered into with one 
Chetan Das, who claimed to be the adopted 
son of Musammat Mahtabi, from claiming 
the property in dispute, the plaintiffs, who 
at the time of Musammat Mahtabi's death 
were reversioners of Joti Prasad one degree 
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remote from Jamna Das, were entitled to 
maintain the present suit. There are three 
answers to this contention. In the first 
place, this plea was not raised in the trial 
"Court; and indeed the compromise on which 
this plea is sought to be based is not on the 
record, and one does not know what the 
terms of that compromise were, and whe- 
ther by that compromise Jamna Das relin- 
quished his entire rights as reversioner 
of Joti Prasad. It is, therefore, impossible 
to entertain this plea. In the second place 
it appearg from the judgment of the lower 
Appellate Court that it was held by this 
Court that no title by that compromise was 
conferred on Chetan Das, and the title „to 
the property of Joti Prasad remained with 
Jamna Das. If the compromise was in- 
effectual to determine the rights of Jamna 
Das as reversioner of Joti Prasad, the 
plaintiffs obviously have no shadow of title 
to the property in dispute. Thirdly, 
even if by the compromise Jamna Das 
agreed for consideration to forego his 
rights as reversioner of Joti Prasad, as he 
was entitled to do in view of the decisions 
in Kanhai Lal v. Brij Lal (1) Chabli v. 
Parmal (2) and Mohammad Hashmat Ali v. 
Kaniz Fatima (3), that compromise could 
only be binding between Jamna Das and 
Ghetan Das, and could not entitle the 
plaintifis to treat Jamna Das as non- 
existent, so as to be entitled to the property 
of Joti Prasad as reversioners. If Jamna 
Das precluded himself by that compromise 
from claiming the property of Joti Prasad, 
and if that compromise was valid, the title 
to the property will remain with Chetan 
Das and would not vest in the plaintiffs who 
are remote reversioners of Joti Prasad. On 
the other hand, if the compromise was 
invalid Jamna Das's rights remained intact. 
In either case the plaintiffs’ claim was unten- 
able. : 
For the reasons given above, I affirm the 
decisions of the Courts below and dismiss 
appeal with costs. 
s aN : Appeal dismissed. 
(1) 47 Ind. Cas. 207; 40 A. 487; 22 C. W. N. 914; 
BL. W. 212; 94 M. L. T. 2369 35 M. L. J. 459; 16 


A. L. J. 825; (1918) M. W. N. 709; 28 C. L. J. 394; 5 
P. L. Sod, w Bom. L. R. 1048; 45 I. A. 118 
P. 0.). 

(2) e Ind. Cas. 919; 41 A. 611; 1 U. P. L. R. 
(A.) 91; 17 A. Li. E n 
43) 27 Ind. Cas. 701; 13 A. L. J. 110. 
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MADRAS HIGH COURT. 
Civi Apprars Nos, 434 or 1922 anp 279 
or 1923. . 
December 10, 1926. 
Preserit:—Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice. 
[On a reference under s. 98, C. P. O., by 
Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. | 
Tar SEORETARY or STATE ror INDIA 
in COUNCIL-—PraiNTIFF AND DBFENDANT— 
APPELLANT IN BOTH APPEALS 
versus 
Masses. VOLKART BROS., THROTGR THBIR 
AUTHORIZED ÁGENT Mr. H. BATCHFOLD— 
DEFENDANTS—PLAINTIFÉS— RESPONDENTS IN 
BOTH APPEALS. e 
Specific Relief Act (I of 1877), ss. 14, 15, 16— 


Contract of lease— Covenant for renewal “on terms 


and conditions that may be adjudged reasonable", 
whether void for uncertainty — Assignee from lessee 
of part only of demised land, whether can sue for 
specific performance. 

Held, by Sir Victor 
Kt, C.J. and Venkatasubba Rao, J. (Krish- 
nan, J. dissenting)—A covenant for renewal 
of a lease for 99 years, “upon such terms and con- 
ditions as shall be judged reasonable” is not too 
vague or uncertain to be enforced. [p. 250, col. 1; p. 
255, col, 1.] ` 

A covenant to renew is clearly a covenant running 
with the land and if it runs with the land itis also 
apportionable. [p. 255, col. 1.] 

Simpson v. Clayton (11), followed. 

A suit, therefore, for specific performance of a 
covenant for renewal ofa lease is maintainable by 
the assignee of a portion only of the originally 
demised land. The assignees of the other portion 
need not necessarily be joined as plaintifis or implead- 
ed as parties to the suit. [p. 250, col. 2: p. 255, col. 2.] 

Per Venkatasubba Rao. J.—'The certainty required 
for the validity ofa contract must be & reasonable 
notan absolute one, having regard to the subject- 
matterof the contract and the circumstances under 
which and with regard to which it was entered into. 
[p. 249, col. 1.] 

When there is an assignment, each assignee holding 
his part in physical severalty, there come into exist- 
enceas many covenante as there are assignees on 
which separate actions can be brought. [p. 25], col. 2.] 

‘In this view the contract becomes a divisible con- 
tract and the rule that specific performance will not be 
granted of a part only does not apply, since that as- 
sumes that the contract is entire and indivisible. [ibid.] 

Per Krishnan. J. (dissenting).—A lessee cannot by 
his own unilateral act without any reference to or 
consent of the lessor split up into two his contract for 
a single lease to renew the whole plot as one block. 
[p. 252, col, 2] 

A covenant for renewal is a single indivisible 
eovenant which cannot be apportioned between 
various assignees  [p. 253, col. 1.] 

Whether acontract is made originally with two 
or more persons or two or more become jointly 
entitled to its benefit, some alone cannot enforce 
d rim when the others do not join. [p. 

, col, 2. 
A covenant te renew, on such terms aud conditions 


ES 


Murray Coutts Trotter, 
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[CON be judged reasonable, is void for uncertainty. 
Wie’ 

Appeals against the decrees of the Dis- 
trict Court, South Malabar, dated the 2nd 
September, 1922, and 1st February, 1923, 
in O. S. Nos. 4 of 1921, and 7 of 1921, res- 
peetively. 

The Government Pleader,forthe Appellant. 

Messrs. Nugent Grant and O.T. G. Nam- 
biar instructed by Messrs. King & 
Partridge, for the Respondents. < 


JUDGMENT. 

Venkatasubba Rao, J.—In both 
these appeals the Government is the ap- 
pellant. There were two suits tried by 
the District Judge of Soutb Malabar, one 
was a suit in ejectment by the Govern- 
ment and the other was a suit for specific 
performance by Messrs. Volkart Bros. 
These two suits arose out of the same set 
of facts and the learned District Judge 
dismissed the Government's suit for pos- 
session and decreed the suits by Messrs. 
Volkart Bros. for specific performance. 

By an indenture, dated the 6th of June, 
1821, between the United Company, of 
merchants in England trading in the East 
Indies on the one part and Mr. Francis 
Schuler of the other part, the said United 
Company granted a lease of land in 
British Cochin of the extent of 4 cawnies 
and odd for a period of 99 years to the 
said Mr. Schuler, The lease-deed contains a 
clause for renewal which runs as follows:— 

“And also he, the said Mr. Francis 
Schuler, his heirs, administrators or assigns 
fulfilling the covenants and agreements 
contained in the said indenture and on 
his part to be performed and yielding at 
the end and expiration of the aforesaid 
term of 99 years unto the said United 
Company, their successors or assigns the 
full and just sum of 100 pagodas current 
money of Fort St. George then the said 
lease should and might be renewed fora 
further term of 99 years upon such terms 
aa conditiong as should be judged reason- 
a e." 

Mr. Francis Schuler assigned his interest 
in the lease-deed and there have been 
several subsequent assignments and in the 
year 1907 the entire lease-hold interest 
became vested in Messrs. Volkart Bros. 
In 1913 or 1914 the Government acquired 
30 cents from Messrs. Volkart Bros. pay- 
ing them a price of Rs, 1,538.2-0. Some- 
time later on the 28th of October, 1914, 
Messre. Volkart Bros. by Ex, 2 assigned 
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their lease-hold interest in acres 370 to 
the Cochin Olub receiving a sum of 
Rs. 18,461-14-0 as consideration. Exhibit 2 
provides that in a certain event the Cochin 
Club would be bound to reconvey to 
Messrs. Volkart Bros. a small part of the 
premises assigned to them. P may observe 
that we are not concerned with this clause. 

On the 5th of June, 1920, the period of 
the original lease expired. A few weeks 
bafore it actually expired, Messrs. Volkart 
Bros. requested the Government to grant 
them a renewal for a fresh period of 93 
years in pursuance of the term in the 
lease-deed. The Government replied that as 
the lands were required for Government 
purposes, the request of Messrs. Volkart Bros. 
could not be complied with. 

In February, 1921, the Government filed 
a suit in ejectment and in November, 
1921, Messrs. Volkart Bros. filed their suit 
for specific performance. Practically the 
same points wera raised in both the suits. 

The Government hasraised three points: — 
(1) That Messrs. Volkart Bros. who were 
bound to tender 109 pagodas (350 rupees) 
tendered only Rs. 100 and that they thus 
committed default in regard to compliance 
with the terms of the lease-deed relating to 
renewal. 

(2) The provision in the lease-deed that 
renewal shall be granted on such con- 
ditions as shall be judged reasonable is 
vague and uncertain and cannotbeenforced. 

(3) (a) That the extent of the land in 
the po3sssaion of M233r3, Volkart Bros. was 
only acres 1'10 they having assigned to. 
the Cochin Club acres 370 and that they 
are not consequently entitled to claim 
specific performance in respect of the land 
including the land that has been assigned 
to the Cochin Olub. 

(3) (b) It is also urged on behalf of the 
Government that Messrs. Volkart Bros. are 
not entitled to claim specific performance 
even in respect of acres 1 10 in their posses- 
sion on the ground that there cannot be 
specific performance of a part of the con- 
tract. 

In regard to the “first point the matter 
stands thus:—The term expired qn 5th 
June, 1920 A few weeks before the ex- 
piry of the term, Messrs. Volkarte Bros. 
wrote to the Collector of Malabar a letter 
dated the 15th of May, 1920, Ex. 3. In^ 
that, they said that the lease-deed provid- 
ed for the payment of 100 pagodas "which we 
understand to be equivalent to Rs, 100." And 
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they requested the Government to grant 
them arenewal for a further period of 99 
years and along with the letter they sent 
the Collector the sum of Rs, 100. As the 
learned District Judge has pointed out, 
there can be no doubt that 100 pagodas 
do not mean” Rs. 100, but mean Rs. 350. 
On behalf of the Government it is urged 
that by sending Hs. 100 instead of Rs. 350 
Messrs. Volkart Bros. broke their part of 
the contract. Can it be said that the con- 
duct of Messrs, Volkart Bros. is such as to 
amount to a prospective refusal to per- 
form the contract; in other words, that by 
sending Rs.100 instead of Rs. 350; they 
evidenced an intention not to be bound 
by the contract? They say in their 
letter in very guarded language that they 
understood 100 pagodas to mean 100 rupees. 
They do not make a positive agsertion 
to that effect. It is well-known that 
pagoda has ceased to be current coin and 


although the term is still employed to de- 


note Rs. 3-8-0 it is very probable that 
there are sections of people who are not 
familiar with that term. Before it can be 
said that they repudiated the contract, it 
must be shown that they did an act be- 
fore the time of performance arrived, which 


amounted to a refusal to perform the con- 


tract or which showed an intention to break 
it. Thisis entirely wanting in the present 
case, Then there is the more important 
fact that before the receipt by the Collector 
of Ex. 3, he wrote on 13th May, 1920, Ex. 4 
informing Messrs. Volkart Bros. that they 
ewere bound to surrender the land 
under the lease-deed and calling "upon 
them to give up possession. Messrs. 
Volkart Bros. had an option to ask 
| for a renewal and the Government were nct 
justified in calling upon them to deliver up 
the property on the expiry of the original 
term. If Ex. 3 constitutes a repudiation 
(and in my opinion, as I have shown, it 
does not), the Government did not accept 
the repudiation as an immediate breach but 
what we find is, fhat before the Government 


became aware of the so-called repudiation, 


they themselves broke the-contract by in- 
sisting in Ex. 4, in contravention of the 
terms of the lease, upon immediate sur- 
rendert It is significant that prior to the 
suit the Government did not treat Ex. 3 
“as a repudiation, for the only ground urged 
by them for refusing to renew the lease 
was that the Government required the Jand 
for their own purposes. This is the atti- 
ude taken up by the Government in Ex, 8 
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which the Collector wrote to Messrs. Vol- 
kart Bros.on the 20th of May, 1920, after 
receipt by him of Ex. 3. Itseems to me 
that the first contention of the Government 
is, therefore, untenable. The learned Gov- 
ernment Pleader, it may be observed, 
though he did not actually give up the point 
apparently realising that there was no sub- 
stance in this ground, did not seriously 
press it upon us and I think very rightly in 
his argument. 

Now, I pass on to the second question, 
is the agreement for renewal too vague 
and uncertain to be enforced? On behalf 
of the Government it is urged that an 
agreement to grant a renewal ''on such 
terms and conditions as shall be judged 
reasonable" is void for uncertainty. There 
is no uncertainty in respect of the subject- 
matter of the contract, Nor is there any 
uncertainty in regard to the parties to 
it. Then the question arises, is, there 
any uncertainty in regard tothe rentor 
in regard to the other terms? As is . 


pointed out in Fry on Specific Performance,- * 


the completeness of & contract must be 
considered in these four aspects (see 6th 
Edition, page 157). A contract to sell at 
a fair-price or at a fair valuation has 
been repeatedly held to be capable of 
being specifically enforced. When the 
contract appoints a way of determining 
the price, the point has often arisen whe- 
ther it can be specifically enforced and the 
test that is laid down may be thus stated: 
Is the way of determining the price an 
essential or a non-essential term? If itis 
essential, and the mode of ascertainment 
has failed, the Court will not enforce 
specific performance. If it is non-essential 
of merely subsidiary and the mode of 
ascertainment has failed, the Court will 
have recourse to some other means of de- 
termining the fair price and of giving 
effect to the contract between the parties, 
In thesecond case, that is, where the way 
of determining the price i$ non essential, 
the Court will treat the contract as one 
to sell at a fair price. This distinction 
was clearly brought out in Milnes v. Gery 
(1). In that case there was a contract 
for sale of land at a pice to be fixed by 
one valuer appointed on each side or their 
umpire. The valuers could not agree. 
The contract was held to be incomplete 
and Grant, M. R., refused to supply the 


pgp) (800 14 Yos. Jun, 400; 38 E. R. 574; 9 R. R. 
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defect by appointing other persons as 
valuers, on the ground that to do so would 
be to execute a contract different from 
that of the parties. It was observed 
that if it was merely a contract to sell at 
a fair price that was a matter which the 
Court could ascertain. Thecase of Gourlay 
v. Duke of Somerset (2) illustrates the 
second part of the rule. In that case 
‘there was a contract to grant a lease to 
contain such conditions as A B should 
think reasonable and proper and the Court 
held the interventions of A B not to be of 
the essence of the contract and referred 
the case to the Master to settle the lease.. 

1 have referred to this topic for the 
purpose of making my reference to Gourlay 
v. Duke of Somerset (2) intelligible and 
to élucidate the point decided in it. That 
case seems to me to have a most direct 
bearing upon the point under discussion. 
Its importance lies in this—it decides that 


ce „a contract to grant a lease on such con- 
=i ditions as shall be reasonable and proper 


(without any further qualification) is a 
contract which is capable of specific per- 
formance, It, of course, assumes that. the 
contracting parties and the subject-matter 
appear in the contract, Though this case 
is dealt with in Fry on Specific Perform- 
ance in connection -with the subject— 
completeness of the contract in regard to 
price—its authority is more extensive as 
not only the price but also the other terms 
were stipulated to be those that were to 
be proper and reasonable. It has also 
been held that the Courts will specifically 
' enforce an agreement to execute a deed 
“with usual clauses” or “with usual cove- 
nants.” See Leake on Contracts, 7th Edition, 
page 863. 

* It is perhaps impossible to lay 
down any general rule: as to what is 
sufficient certainty in a contract, but it 
may be safely stated that the certainty 
required must be a reasonable one, having 
regard to the” subject-matter of the con- 
tract and the circumstances under which 
and with regard to which it was entered 
into.” Fry, oth Edition, page 197. Let us 
see what are the fasts of the present case. 
A lease for.99 years was entered into in 
1821 and the parties contemplated renewal 
for a further period of 99 years. The 
parties naturally thought that it would be 
unwise to fix in 1821 what the rent in 

(2) (1815) 19 Ves. Jun. 429; 1 Ves. & B. 68; 13 R R. 
934; 31 E. R. 576. 
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1920 wasto be, They foresaw that such 
different conditions would then obtain 
that it would be imprudent to fix the 
rent a century in advance. The stipula- 
tion is not, that the parties might fix 
such rent as they chose, but they are en- 
joined to fix a reasonable fent. It isan 
ordinary function of the Court to decide 
what isreasonable. In sale of goods, for 
instance, the Court is called on to decide 
what is reasonable time. Thenagain what 
is reasonable care or what is reasonable 
inquiry—theseare questions which the 
Court is often invited to decide. I find 
no.dificulty in regard to a contract which 
leaves the parties to fix a reasonable rent. 
Tf they will not agree upon a reasonable 
rent, the Court will intervene and fix it. 
In New Beerbhoom Coal Co. v. Bularam 
Mahata (3) their Lordships held a contract 
to grant a patta at a proper rate was not 
void for uncertainty, as upon a proper 
enquiry the Court would be able to de- 
termine a proper and reasonable rent. 
Then in respect of the other terms, it 
seems to me that we must have regard 
(in the language of the passage above 
referred to) to the circumstances under 
which and with regard to which, the 
contract was entered into. The lease-deed 
contains the terms of the original lease 
and the meaning of the parties, [ take to 
be, is, that they considered those terms 
to be reasonable subject to such altera- 
tions as might be rendered necessary by 
the changed conditions obtaining at the 
time of renewal. The lease deed containg 
the usual covenants, those relating to 
payment of rent, maintaining and preserv- 
assigning the lease 
wholly orin part, re entry and quiet pos- 
session. In the view of the parties these 
were proper terms. The question is, at 
the present day and in the circumstances 
now obtaining, do these terms require 
any modification and if so in what res- 
pects ? If the parties cannot agree, there 
is nothing to prevent the Court from 
settling the lease pn such terms as are 
reasonable. As a matter of fact, it has 
not been shown by reference to amy spe- 
cific term, that the Court will meet with 
any diffieulty in deciding what shall be 
reasonable. ° 
That what is required is reasonable and 
(3) 5 O. 932; 7 I. A. 107; 7 © L. R. 247; 4 Sar. P. C. 


3.145; 3 Suth. P.O. J.737; 4 Ind, Jur. 318» 
Dec. (x. 8.) 1202 (P. QJ. me ree 
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. not absolute certainty, is illustrated by 
many English cases. 

`. Great Northern Ry. Co. v. Manchester and 

Sheffield Ry. (4), Jenkins v. Green (5). 

Section 29 of the Contract Act reproduces 
the English rule on the subject. It runs 
thus:— 

"Agreements, the meaning of which is 
not certain, or capable of not being made 
certain, are void." Illustration (e) says that 
an agreement to sell one thousand maunds 
of rice at a price to be fixed by” C is 
not void» for uncertsiaty. The words in 
the present case are “conditions as shall 
‘be judged reasonable.” There is a standard 
of reasonableness which the Court recog- 
nises and the terms are, therefore, capable of 
bsing made certain. In my opinion the 
judgment of the District Judge on this 
point is correct and the second contention 
of the Government also fails. 

I shall dealin two parts with the last 
point taken by the Government. First, 
. are Messrs. Volkart Bros. entitled to ask for 
a renewal of the lease in respect of not only 
acres 1:10 in their possession, but also aeres 
370 which was assigned to the Cochin Club? 
It is difficult to imagine how the lessees 
can claim renewal of a lease in regard to 
a part of the premises in which they have 
ceased to possess any interest. — If it is open 
to Messra. Volkart Bros. to enforce the 
covenant in regard to the entire property, 
it follows that the Cochin Club wiii have a 
` similar right and this consideration alone 
apart from other reasons, shows how un- 
tenable this part of Messrs. Volkart Bros’. 
case is. “As this point, however, has not 
been seriously pressed by their learned 
Counsel, I do not propose to pursue the mat- 
ter further. 

The Government next urge that Messrs. 
Volkart Bros. are not entitled to claim 
specific performance even in respect of acres 
1'10 on the ground that the Court will not 
as a general rule compel specific perform- 
ance of a contract, unless it can execute 
the whole contract. This aspect of the case 
presents considerable djfficulty but I have 
come to the conclusion that the claim of 
the lessees must be upheld. Itis settled 
Jaw that a covenant for renewal runs with 
the land (Redman’s Landlord and Tenant, 
8th Edition, page 698, Foa's Landlord and 


(4) (1851) 5 De. G. & Sm. 138; 16 Jur. 146; 64 E. R. 
1053; JOR R. 39. 

(5) (1858) 27. Beav.437; 298 L. J. Ch. 817; 5 Jur 
(N. B) 304; 7 W, R. 804; 122. R, R. 479; 54 H, R, 172, 
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of covenantsrunning with the land, liabilities 
are imposed and corresponding rights are 
conferred upon the assignee. If the assign- 
ment is only of a part of the entire reversion 
there is what is called a severance of the 
reversion and similarly if the assignment 
is only of a part of the lessee’s interest, there 
is what is called a severance of the term. It 
has been held that covenants are divisible 
and upona severance of the land or of the 
reversion the covenants run with the sever- 
ed parts (Redman, page 703; Foa, page 469). 
Ia Twynam v. Pickard (6) the plaintiff who 
was the assignee of a reversion of part of de- 
mised premises elaimed damages for breach 
of covenant for not repairing that part of the 


` premises the reversion of which had been 


conveyed to him. In other words, one of 
several entitied to the reversion claimed to 


enforce the covenant in respect of that part 


of the property which vested in him. It 
was held that the action was maintainable 
and that the plaintiff could recover the 
amount claimed. “I have always under- 
stood itto beclear law,” says, Bayley, J., 
“that covenant was maintainable by the 
assignee of the reversion in part.” In 
Roberts v. Holland (7) one Ellis Humphreys 
demised afarm to certain lessees whose 
interest became vested in the defendant 
Holland. Under Humphrey's Will the re- 
version became severed and vested in seve- 
ral tenants-in-common of which the plain- 
tiff wasone. The question was whether for 
a breach of the covenant, one of the several 
tenants in-common could maintain an ac- 
tion without joining the other tenants as 
co-plaintiffs. It was held that such an ac- 
tion lay. Wills, J. observed that the co- 
venant became equivalent to six separate 
covenants on which separate actions could 
be brought. The learned Judge further 
remarked: “ That shows that where the co- 
tenants have separate interests there are in. 
effect separate covenants.” Charles, J. wag 
of the same opinion. The ‘following pas- 
sage in the judgment of Kenny, J., in 
Dooner v. Odlum (8) is cited with ap- 
proval (except in regard to a minor point) 
by Greer, J. in United Dairies Lid. v. Pub- 
lic Trustee (9):— 

AY) (1818) 2 B. & Ald. 105; 106 E. R. 305; 20 R. R. 
3 


(7) (1893) 1 Q. B. 665; 62.L. J. Q. B. 621; 5 R. 370; 
1 W. R. 494. 
(8) (1914) 2 Ir. R. 411. 


(9) (1022) 1 K. B. 469 at p. 473; 02 L. J. K. B. 326; 
128 h, T 768; 67 S, d, 199; 98 T, L, R 826, 
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"But, while many of those cases turned on 
points of pleading, it will be found that 


throughoutallofthem the principle was re- | 


cognised that in order to free the assignee of 
part of the lands from payment of the entire 
rent, he must hold the part in physical 
severalty. When he does so there is no 
privity of estate, as between him and the 
reversioner, in the entire of the lands. If 
the share be not held in severalty— whether 
itbe held jointly or in common with others 
—Ahe i8 owner with thoseothers of the whole 


` estate, and would be liable accordingly for. 


the whole rent." In Salts v. Battersby (10), a 
partofthe lease. hold interest became vested 
inthe defendant who was sued by the lessor 
for the whole of the rent reserved by the 
lease. The following passage from the 
judgment of Darling, J. may be usefully 
quoted:— , 
“Itisconceded that that claim is wrong and 
that the defendant, instead of being liable 
for the. whole of the reserved rent, is only 
liable for 80 much of it as is properly ap- 
portioned to the land which he holds, and 
the only question which we have to decide 
is upon what principle the apportionment 
is to be made,” .The point actually de- 
cided (by Darlingand Bucknill, JJ.) is, that 
the apportionment isto be made not with 
reference to the bare acreage of the several 
portions of the land but their relative 
values at the date of the severance. The 
most direct authority on the point, however, 
is Simpson v. Clayton (11). A lessor, who 
himself holding only for years determin- 
able on lives, covenanted with his lessee 
to use his utmost endeavours to procure 
upon the ‘dropping of such lives a renewal 
of his own lease. It was held that an 
assignee of 5-6ths of a sub-lease could re- 
cover damages from his mesne landlord 
for breach of the covenant for renewal of 
the head leases without joining in the 
action his co-assignees. Two points were 
decided in that case. First, that a ec- 
venant to procure a renewal isa covenant 
running with the land. Secondly, it will 
be observed that the under-lease vested in 
several persons and the plaintiff represent- 
ed only a portion of that interest. It was 
held that the plaintiff and the other as- 
signees had separate and distinct interests 


(10) (1910) 2 K. B.155;79 J. K. B. 937; 102 L, T. 
0 


(11) (1838) 8 L. J. C. P.59; 4 Bing. (x c) 758; 6 
Soott, 469; 1 Arn, 280; 2 Jur, 892; 132 E. R. 981; 44 R. 
, 841, 
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in the term and that the damages are in 
their nature severable and may be appor- 
tioned according to the value of the share 
of each. This though an old case, is cited 
in all the leading text-books without its 
authority, being questioned, (See, for in- 
stance, Woodfall's Landlord and Tenant, 20th 
Edition, page 319). This case,no doubt, dealt 
with a covenant to procure a lease but it 
cannot stand on a different footing from a 
covenant for renewal. ` 

The question, as I have said, is not 
free from difficulty buton an examination 
of such authority as thers is, I havó come 
to the conelusion that when there is an 
assignment, each assignee holding his part 
in physical severalty, there come into ex- 
istence the words of Wills, J. [Roberts v. 
Holland (7)], as many covenants as there 
are assignees on which separate actions can 
be brought. 

In this view the contract becomes 
a divisible contract and the. rule that 
specific performance will not be granted of 
a part only does not apply, for, that as- 
sumes that the contract is entire and 
indivisible (Fry on Specific Performance, 
6th Edition, page 383; also ss. 16 and 17 of 
the Specific Relief Act), The last conten- 
tion of the Government accordingly fails. 


It is suggested that the view Iam tak- 
ing may lead to hardship in some cases. 
But I think the obvious answer is, that 
right to specific performance is not abso- 
lute and where it is not equitable to 
specifically enforce-a contract, the Court 
will refuse to lend its aid. This well- 
known rule is recognised and embodied in 
s, 22 of the Specific Relief Act. Any ex- 
ceptional cases of hardship fall under this 
section. 

Before concluding my judgment there 
There 
was some argument as to the applicability 
of s. 15 of the Specific Relief Act. In 
my opinion, it does not apply to the facts 
of the present case. Indeed- such a case 
cannot possibly come under the section, 
The Government, it @annot besaid, is un- 
able to perform the whole of their part 
of the contract, Such obstacle to its com- 
plete performance as exists, comes from 


~ the fact that the lessees have not the right 


in law to demand the performance of the 
whole contract. . On the part of the Govern- 
ment there was neither a physical nor a 
legal obstacle which stood in their way, 


559 
when the reversion fell in, of leasing the 
whole property, had they chosen to do so. 
Even now in regard to the portion leased 
to the Cochin Club, they are merely tenants- 
at-will and the Government oan, if it 
likes, lease the property to Messrs. Volkart 
Bros. The "atters part of the contract, 
namely, to pay the rent, they are quite 
able to perform and in no sense can s. 
be said to be applicable. ' 

The parties subsequent to the decision 
of the lower Court have agreed’ without 
prejudice to their rights of appeal, that 
the renewal shall beatarent of Rs. 600 
per annum. This sum will bey therefore, 
mentioned as rent in the lease deed to be 
executed. In regard to the settling of the 
other terms of the lease, the case must be 
posted for argument. 

Both the appeals fail and they are ao. 
cordingly dismissed with costs. 

Krishnan, J.—I had the advantage of 
reading the judgment of my learned bro- 
ther but I regret I am unable to concur 
with it. 


The facts of these two cases and the. 


terms of the covenant we are concern- 
ed with have been stated in full by the 
District Judge and by my learned brother 
and I need not repeat them. 

A covenant for renewal is undoubtedly 
a covenant running with the land and it is 
only on that ground that the respondents, 
Messrs. Volkart Bros. can claim any right 
to enforce the covenant in question here. 
"When the period of the prior lease ex- 
pired in 1920, the Cochin Club and the re- 
spondents were jointly entitled to the lease- 
hold property, the former being entitled to 
a major portion and the latter to a similar 
part. If the covenant to renew in this case isa 
legally enforceable one, the two parties 
would be jointly entitled to enforce it. 
The Cochin Club not having joined in this 
litigation but having settled their dispute 
with tbe Government the question is 
whether the respondents could by them- 
selves enforce the convenant for renewal 
either with reference fo the whole plot in- 
cluded in the lease Ex. A or with reference 
to the plot in their possession. : 

Asregards the claim to get a renewal of 
the whole plot I agree with my learned 


, brother that it is manifestly untenable. If 


the respondents could ask for it, the Cechin 
Club could ask for it with ‘greater reason 
as tiey own themajor portion of the pro- 
perty. The two rights would at once 
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conflict, and it is, therefore, clear that 
neither party could separately ask for it 
though they could do so jomtly.- In fact 
the learned Counsel for the respondents 
saw the unsupportability of his position 
and conceded that his clients could not 
enforce a renewal of the whole plot. 

Oan they then ask fora renewal of the 
plot they are in possession of ? My learned 
brother thinks they can but I am sorry I have 
to differ from him. Toallow them to do 
it, is, ib seemsto me, to enforce specific 
performance of a partof the contract to 
renew which is forbidden by s. l7of the 
Specific Relief Act, unless the case can be 
brought under ss. 14, 15 or 16. Their 
Lordships of the Privy Council have 
recently laid down “that ss. 14 to 17 of the 
Act constitute with regard to specific per- 
formance of part of a contract a complete 
code, within the terms of which relief of that 
character must be brought if it is tobe 
granted," [See Willam Graham v. Krishna- 
chandraDey(12)], Section 14 obviouly doesnot 
apply. Section 15 cannot either be applied as 
it assumes that the party claiming specific 
performance is entitled to have the whole 
contract performed. My learned brother. 
has also given other reasons for holding that 
the section does not apply. Section 16 also. 
does not apply as we have not got here, in 
my opinion, a part of a contract which 
stands on a separate and independent foot- 
ing from the rest. If the suit contract 
could be divided up into two contracts, 
one with the respondents for their plot and 
another with the Cochin Club for theirs the 
section may apply. But I am unable to 
see what justification there is for holding 
that lessees can by their own unilateral 
act without any reference to or consent of 
the lessor split up into two his contract 
for asingle lease to renew the whole plot 
as one block. The United Co. entered 
into a single contract to renew with refer- 
ence tothe whole of theland; I am unable 
to see how they can bé compelled to 
perform that contract piecemeal. If 
the respondents’ contention is correct a 
landlord maybe called upon in a conceiv- 
able caseto split up his property into 100 
or more bits and to grant separate leases 
of each to 100 or more different individuals. 
lt is sufficient to say that that is not what 


45; J. 172; (1925) M. W. N. 138; L. R. 6 A. 
©) L. W. 390; 3 Pat. L. R. 93; 27 Bom. L.. 
R. 140; 23 A. L. J. 709; 29 0. W, N. 919; 52 I A. 90” 
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he bargains for when he agrees to give 
a renewal ofthe whole. ‘The suggestion 
that when the lessee assigns his right to 
two or more peopleand gives them posses- 
sion of separate plots in the property 
there results as many covenants to renew 
as there are assignees seems to me to be 
altogether unreasonable andI think it is 
entirely unsupported by authority. We 
may have such a state of affairs in the case 
of covenants to repair, l'or'in those cases 
the landlord isnot called upon to do any- 
thing more than what he has undertaken 
todo, namely, to repair. That principle 


cannot be applied to, covenants for re- , 


newal for if such acovenant is treated as 
split up, the landlord will be compelled to 
do what he did not agree to, namely, to 
lease his land in parts; it may seriously pre- 
judice him. 

A covenant for renewal is, in my opin- 
ion, a single indivisible covenant which 
cannot be apporiioned between various 
assignees. No authority hasbeen cited to 
show that it is apportionable. Cases bear- 
ing on the apportionment of rent or refer- 
ring to covenants for repairs are not in my 
opinion in pointias they are not pari materia 
with covenants to renew which are cove- 
hants to create new righis. I think, there- 
‘fore, the cases cited by my learned brother 
Twynam v. Pickard (6), Roberts v. Holland 
(7), United Dairies Ltd. v. Public Trustee 
(9) and Salts v. Battersby (10) are not really 
relevant. 

The only case cited which has anything 
“to do with a renewal is the case of Simpson 
v. Clayton (11) That was a case where 
the assignee of a 5-6ths share of a sub- 
Tease was allowed to maintain an action 
' against the lessor, the mesne landlord, 
for ‘damages for the latter’s breach of 
covenant to obtain a renewal of his own 
lease -from the main landlord, without 
joining the owner of the 1-6th share. 
It was in no sense a suit for specific 
performances of any covenant to renew; it 
was a suit for damages for breach of a 
covenant to obtain a renewal. Damages 
. being apportionable the suit was allowed to 
be maintained. But the case had nothing to 
do with enforcement or specific performance 
of any agreement to renew or with the split- 
ing up of such an agreement. If such a 
ease as Simpson v. Ciayton (11) arises in this 
country, it may Le a question whether that 
decision is consistent with s. 49 of the 
Contract Act. 
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even inthis country the case has, in my 
opinion, no bearing on the point before us. 
On the other haud the present case is 
governed by the principle laid down in 
Safiur Rahman v. Maharamunnessa Bibi 
(13). The respondents and the Cochin Club 
became jointly entitled to specific perform- 
ance ofthe covenant to rene. Whether 
the contract is made  originaly with 
two or more persons Or two or more 
became jointly entitled to its benefit, 
some alone cannot enforce specific per- 
formance when the others do not join. 
That is clearly laid down in the Safiur 
Rahman v. Maharamunnessa Bibi (13). It 
seems to me, therefore, that it is a fatal 
defect to the respondents’ suit that they 
are entitled onlyto a portion of the land 
included in Ex. A and that the Cochin 
Club has not joined in the suit, 

The next question on which also I~ 
regret Lam unable to agree with my learned 
brother is whether the covenant we are 
considering is not too vague and uncertain 
to be specifically enforced. I think it is. 
The relevant words are “upon such terms 
and conditions as shall be judged reason- 
able.” The only matters settled are the 
parties, the property, the period of the 
lease. and the premium of 100 pagcdas 
payable for renewal. All other terms and 
conditions are left unsettled. The words 
“as shall be judged reasonable" do notin 
any way help to fix the other terms and 
conditions. Itis not even said who is to 
judge; however that may be, the exercise 
of judgment can come into play only 
after the terms and conditions are proposed 
by the parties. Idonot read the covenant 
as meaning that only the terms and con- 
ditions of the old lease itself which are 
judged to be reasonable are to beembodied 
in the new lease. The parties have taken 
care by the language used to retain their 
right to propose any terms they think fit so 
long asthey are reasonable. No doubt, as the 
learned District Judge says, even if a con- 
tract is vague in its language, if it is cap- 
able of being made certain, it can be en- 
forced. Section 29 of the Contract Act states 
this principle. To apply this principle 
however the contract must be capable of 
being made certain by evidence, or other- 
wise independent of the volition of*the 
parties; for if the parties are to propose the 
terms, it will be making a new contract and 
not asceitaining the real meaningof the 


(13) 24 O, 832; 12 Ind, Dec, (N, 8.) 1222, 
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contractalready made. In the present case 
the eovents to be put into the new lease 
will depend upon what the parties propose 
even though the Court may exercise its 
judgmentin finding out what is reasonable 
and what is not. Any particular covenant 
which one party proposes, however reason- 
ableit may be, may not be agreed to by 
theother party and he will be perfectly 
entitled to objeet. The terms, therefore, in 
this case except those fixed by the con- 
tractare, in my opinion, quite unsettled and 
we cannot get rid of the vagueness of 
the contract by any amount of evi- 

dence. ; = 

No doubt where there is a term to pay a 
“reasonable” rent or a“‘fair’’ “rent or a 
"proper" rent or to hold on "usual terms and 
conditions” the contract could be made 


certain by taking evidence and it could, | 


therefore, be enforced. As examples of. such 
cases see New Beerbhoom Coal Co. v. Bula- 
ram Mahata (3), Ali Mahamad Bepari v. 
Nayan Raja Bhuiya (14), Hart v. Hart (15), 
But where the clauses to be inserted in the 
contract are themselves uncertain the con- 
. tract cannot be enforced. The cases cited 
by the District Judge, namely, Wood v. 
Midgley (16), Taylor v. ‘Portington (17), 
Rummens v. Robins (18) are examples of 
this. : 

My learned brother has relied on the 
case of Gourlay v. Duke of Somerset (2) as 
being in favour ofhis view. But on ex- 
amination, I think it will be found that it 
isin line with the cases above referred to. 
In that case the parties had agreed to a 
lease where it was stipulated after settling 
the other terms that "all such usual and 
proper conditions, reservations and agree- 
ment as shall be judged reasonable and 
proper by John Gale, land surveyor, and 
in case of his death by some other proper 
and competent person, to be mutually 
agreed upon by the said parties" should 
be ineluded in it. 
terms but the Master of the Rolls held that 
Gale's agency was not of the essence of the 


(14) 13 Ind. Cas. 912; 15 C. L. J.122; 16 C. W. N. 
20 note. M 

(15) (1881) 18 Ch. D, 670; 50 L. J. Oh. 697; 45 L. TT. 
3; 30 W. R. 8. 4 

(16) (1854) 43 E. R. 784; 5 De G. M. &G.41; 23L 


J. Of» 553; 2 W: R. 301; 23 L.T. (0. 8.) 59; 104 R. R. 
18. . 


(17) (1855) 44 E. R. 128; 7 De G. M. & G. 328; 3 Eq.. 


R. 181; 1 Jur. (N. 5.) 1057; 109 R. R. 147. . 
(18) (1865) 46 E. R. 571; 3De. G. J. & S. 88; 14 L. T, 
717; 11 Jur, (N. s.) 631; 13 W, R. 979, 
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contract and that thecontract being. bind- 
ing and concluded between the parties who 
had nothing further to agree to, it was 


open to the Court to ascertain what the , 


usual and proper covenants are which are 
reasonable to be put into the deed and 
the learned Judge referred the case. to the 
Master to settle the lease. As I have 
already observed the meaning of the expres- 
Sion: "üsual terms and conditions” is 
capable of being made certain by evidence, 
quite independent of the wishes of the 
parties; and this case.is one of those cases 
which have adopted that view; it does not 
carry the matter any further. Iam onthe 
whole of opinion that the covenant before 
us in the present case is uncertain and 
not capable of being definite and is not, 
therefore, specifically enforceable. 

As regards the objection based on the 
tender of Rs. 100 by the respondents to 
the Collector instead of 100 pagodas I 
entirely agree with my learned brother 
that there is no substance in it, The rès- 
pondents offered to pay Rs. 350 assoon as 
the mistake was discovered. i 


Inthe view I take A. S. No. 279 of 1993. 


must be allowed and thesuit dismissed with 
costs throughout. 

In A. S. Nos. 434 of 1922, the Government 
will be entitled toa decree for possession 
but before disposing of the appeal Issues 
Nos. 5 and 6 have to be decided. The learned 
District Judge has given no findings .on 
them. I would, therefore, call for findings 


on thoseissues by the District Judgeon the : 


evidence on record to be submitted in three 
months from this date and give 10 days for 
objections. : 

By the Court.—As we have differed in 
our opinion regarding the following pointsof 
law arising in the case, we refer those points 
for decision by a third Judge under s. 28, 
Civil Procedure Code, 1908. The two points 
are:— 

(1) Is the suit for specific performance 
of the covenant to renew maintainable by 
Messrs. Volkart Bros, gs brought with 
reference to the plot of land in their 
possession ? as 

(2) Is the covenant to renew in Ex. A 


- unenforceable on account of uncertainty ? 


OPINION. 

Coutts Trotter, C. J.—On the second 
point raised by the learned Judges, “Is the 
covenant to renew in Ex. A unenforceable 
on account of uncertainty? I really 
have had no doubt since this case starp» 
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ed. The English authorities are clear 
that if all that is left at large is 
something readily determinable on the 
materials afforded by the contract, then the 
Court is fot precluded from interfering 
because somethingis left-open. The cases 
arecited by my brother Venkatasubba Rao, J. 
in his judgment and Ineed not go over the 
same ground. I content myself with saying 
that a case of renewal is very different from 
a case of a fresh contract and Iam of opin- 
ion that the necessary certainty is obtained 
when, you have regard to that fact and that 
obviously no covenant would be held rea- 
sonable in this case which wasin conflict 
with the provisions*of the original lease; 
otherwise the covenant would not bea co- 


venant of renewal and the lease would be: 


reduced to waste paper. In my opinion the 
only subject-matter really affected by the 
clause in this lease can be the rent, and, as 
the learned District Judge pointed in bis 
very careful judgment, it is natural enough 
that people, who are providing for a renew- 
ed lease after the lapse of a century, should 
leave open things which are liable-to be af- 
fected by the state of the market. -One can 
hardly think ofa clearer case thanthat of 
rent, Why the clause is worded “upon such. 
terms and conditions as shall be judged 
reasonable” is no doubt because they 
thought it might not be reasonable to fix a 
rent after the lapse of the first century for 
the whole of the next century, and it may 
be that it would be reasonable to insert 
a provision that the rent should be ona 
slidingseale and should be adjusted at 10 
or 15 years’ interval. However, in my opin- 
ion the covenant is clearly not too vague 
to be enforced. 

Whathas given me much more trouble 
is thequestion asto whether the plaintiffs in 
this case, who áre assignees of a portion only 
of the originally demised land, can sue with- 
out the assignees of the other portion or of 
the whole. Iam notar authority on cove- 
nants running with the land, and profess to 
no morethan afaintrecollection of Spencer's 
ease which I read in my student days. 
But I see thereis direct authority for the 
proposition that a covenant to renew, ac- 
cording to Tindall, C. J.'s judgment in 
Simpson v. Clayton (11), is of all covenants 
the one that he would select as the 
clearest case of a covenant which must run 


with the land. If it runs with the land,it: 


appears to me clear that it is apportionable, 
and that is what Simpson v, Clayton (11) in 


$ NS we E at Nu 
LoKNATH MI&iR v. SREO SARAN MÍEIR, 


555 
fact decided. It is said that Simpson v. 
Clayton (11) is distinguishable on the 
ground that that suit was brought for 
damages. But as I pointed out in the 
course of the argument, it appears to me 
that if a person can get damages from his 
immediate landlord for failing to put him- 
self in a position to beableeto renew, that 
carries a clear implication that such a per- 
son can, if the landlord has put himself 
in a position to renew, demand specific 
performance; and I am content to rest 
it on,the authority of that case, and to 
concur in the opinions expressed by the 
learned Distriet Judge and my brother 
Venkatasubba Rao. To my mind there 
is nothidg in the Statute, to put it no high- 
er, to forbid this construction being adopt- 
edthough Ido not fora moment say that 
there are express words to say that each 
person can sue for specific performance qua 
his portion; but in my opinionit does not 
forbid it either. J, therefore, agree with 
Venkatasubba Rao, J., and the District 
Judge’s judgment will stand. 

The case will go back to the Bench for 
final disposal. 

JUDGMENT OF THE DIVISION 
BENCH.—Following the opinion ofthe 
learned Chief Justice as the third Judge 
under s. 98 of the Code of Civil Pro- 
cedure these appeals will be dismissed 
with costs, The records will bs returned to 
the lower Court for any further proceedings 
that may be necessary in O. S. No. 99 of 
1921. 

V. N. V. - 

A, N. A. 


Appeals dismissed, 


ALLAHABAD HIGH COURT, 
GECOND CIVIL APPEAL No. 1384 or 1924, 
March 22, 1927. 
Preseni:—Mr. Justice Iqbal Ahmad, 
LOKNATH MISIR AND orHERS— 
DEFENDANTS*—APPELLANTS 


versus i 
SHEO SARAN MISIR—PLAINTIPF— 
RESPONDENT. . 


Civil Procedure Code (Act V of 1008, O. XLI, v. 1 
— Limitation Act (IX of 1908), s. 5—Appeal, presenta- 
tion o$—Vakalatnama signed by Vakil but not specify. 
ing Vakil's name in the body, validity of—Extension 
of time. 

| 
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Where a memorandum of appeal is accompanied 
by avakalatnama which bears the signatures of a 
Vakil in token of the fact that he has consented to 
act as a Vakil on behalf of the appellant, but the 
name of the Vakil does not appear in the body of the 
vakalatnama, the appeal cannot be regarded as having 
been presented by a person duly authorised to present 
the same. Before dismissing such an appeal, how- 
ever, as being barred by time the Court ought to 
eonsider whethereor not ona consideration of the 
circumstances the appellantis entitled to the benefit 
of the provisions of s. 5 of the Limitation Act. 

Mohammad Ali Khan v. Jasram (1), followed. 


. Second appeal against a decree of the 
Additional Subordinate Judge, Ghazipur, 
dated the 30th of July, 1924. 

Mr. K? Verma, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—This is a defendants’ 
- appeal and arises under the following cir- 
cumstances:—An appeal was presented in 
the lower Appellate Court by one Babu 
Sarat Chander Roy, Vakil, on behalf of the 
defendants-appellants. The memorandum 
of appeal was accompanied by a vakalat- 
nama which bore the signature of the above- 
mentioned Vakil in token of the fact that he 
had consented to act asa Vakil on behalf 
of the appellants; but the name of the Vakil 
did not appearim the body of the vakalat- 
mama. When the appeal was put up for 
hearing before the lower Appellate Court, 
on the 30th of July, 1924, an objection was 
raised on behalfof the respondent that the 
appeal was not presented by a person. duly 
&uthorised to present the same on behalf 
of the appellants and as such ought to be 
rejected. This contention was given effect 
to by the lower Appellate Court and the 
appeal was dismissed. 

In view of a Division Bench ruling of 
this Court reported as Mohammad Ali Khan 
v. Jasram (1) 1 must hold that the view 
taken by the lower Appellate Court, that 
the name of the Vakil who presented the 
appeal not having been written in the body 
of the vakalainama, the appeal presented 
by him was not properly presented is 
correct, though Iam not unaware of a later 
Bench decision of this Court reported as 
Shambhu Nath v. Badri Das (2) in which it 
has been observed by she learned Judges 
that “if the vakalatnama had been accept- 
ed by the Pleader, as was the case in the 
present suit, we think it would be too 
technical to hold that the vakalatnama was 


(1) 23 Ind. Cas, 464; 11 A. L, J, 1015; 36 A. 46, 
(2) 61 Ind, Cas, 410; 43 A, 392; 19 A. L. J. 183, 
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not a valid authority to the Pleader to 
appear because his name did not appear in 
the body of it." lt may be, as pointed out 
by tke learned Vakil for the respondent, 
that in the case of Mohammad Ali Khan v. 
Jasram (1) referred to above the: vakalat- 
nama was signed by the Vakil concerned 
and this fact was not brought to'the notice 
of the learned Judges who decided Shambhu 
Nath’s case (2). It may also be pointed out 
that the view taken in the case of Maharash- 
traya Jnan Kosh Mandal, Ltd. v. Brjjulal 
(3) is at variance with the view taken by 
this Court in Mohammad Ali Khan's case (1). 
However, Iam bound by the Bench deci- 
sion’ of this Court. But being impressed 
by the fact that in Shambhu Nath’s case (2) it 


“has been pointed out that the view taken in 


Mohammad Ali Khan's case (1) is -too tech- 
nical a view, I am of opinion that the lower 
Appellate Court should not have, without 
giviug the appellants an opportunity to file 
an application under s. 5 of the Limitation 
Act, dismissed the appeal. It may be that 
on a consideration of such an application, 
if filed by the defendants, the Court may 
come to the conclusion that thera are no 
valid grounds for extending the time or 
the Court may come to the contrary conclu- 
sion but thisisa matter which: will have 
to be considered by the lower Appellate 
Court. * 

For the reasons given abovel allow this 
appeal,set aside the decree of the lower 
Appellate Court and remand the case to that 
Court with directions to restore the appeal 
to its original number and to proceed to 
decide the same after giving the defendants- 
appellants an opportunity to file an applica- 
tion for extension of time under: s. 5 of the 
Limitation Act. I make no order as to the 
costs of this appeal. 

Z. K. 


-(3) 71 Ind. Cas. 436; 
Nag. 182; 6 N. L. J. 100 


Appeal allewed. 
19N. L. R. 36; A. I. R. 1923 
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NAGPUR ELECTION COMMIS- 
SIONER’S COURT. 
ELEOTION PETITION. 

January 24, 1927. 
Present :—Mr. Macnair, A. J. O., 

“Mr. Rustomji and Mr. Wadegaonkar, 

Commissioners. 
Seth MATHURACAS MOHTA or 
HINGANGHAT— APPLICANT 
: versus 
R. S. D. LAXMINARAYAN—Nos- 
j APPLICANT. 

Elections —C. P. Election Rules, vr. 9 (8), 44 (1) (c) — 
Electoral Roll—-Orders of Revising Authority, finality 
of —Irregularities in exercise of jurisdiction, effect of 
—R. 44 (1) (e), whether overrides r. 9 (3)—Registered 
voter—Presumption of qualification. 

An order of the Revising Authority directing the 
insertion of 4 namein place of another is final and 
binding on the Election Commissioners who have no 
power to question its correctness or legality or the 
legality or correctness of the entry made in accord- 
ance therewith in the re-published Electoral Roll. [p. 
260, col. 1. A 

Where the Revising Officer has jurisdiction to 
decide a certain matter, the contravention of certain 
rules framed in regulating his procedure in the 
exercise of his jurisdiction does not affect his juris- 
diction and nullify his order. [p.259, cols. 1 & 2.] 

The provisions of r. 44 (1) (c) of the C. P. Electoral 
Rules do not override but are subject to the definite 
provisions of r.9 (3) of the said Rules. [p. 260, col. 


J : 
The Electoral Roll is: conclusive that the persons 


who are on it have the qualifications which entitle 
them to be there. [p. 260, col. 1.] 

An application to the Revising Authority on behalf 
ofafirm thatthe name of the person authorised to 
vote for it should be substituted by some other name 
in the Electoral Roll, is an application for the correc- 
tion of amisdescription. The Revising Authority is 
entitled to take action on such application in corrett- 
ing the Electoral Roll. [p. 260, col. 2; p 261, col. 1.] 


‘FIN DING,—The preliminary point for 
determination is whether the Electoral Roll 
of the Commerce and Industry constitu- 
ency as revised by the Revising Authority is 
not binding on the Election Commissioners 
and whether they can question the jurisdic- 
tion of the Revising Authority and go be- 
hind the Electoral Roll on the ground that 
the respondent had lodged no written claim 
before the said authority to have his name 
inserted in the preliminary roll or on the 
ground that there was non-compliance with 
the O. P. Electoral Rules and Regulations 
on the part of the said authority. On this 
point we have heard the arguments of the 
learned Pleaders on both sides and we now 
proceed to give our finding and reasons for 
the same. 

Itis an admitted fact that in the preli- 
minary roll for the. Commerce and Industry 
constituency relating to the Nagpur District, 
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the name of the respondent did not appear 
asan elector. It is also admitted that after 
the publication of the preliminary roll, the 
respondent did not lodge a written claim 
before the Revising Authority to have his 
name inserted therein. It is further 
admitted that on the application of Radhe- 
shiam Wahi who is the Managing Direc- 
tor of the Pioneer Insurance Company, Ltd., 
Nagpur, the name of the respondent was 
by order of the Revising Authority inserted 
in the Electoral Roll. It is now contended 
on behalf of the petitioners that as no ap- 
plication was made by the respondent for 
insertion of his name in the Electoral Roll, 


. the order passed by the Revising Author- 


ity on thé applicaticn of Radheshiam Wahi 
directing that the name of the respondent 
be substituted in place of Radheshiam's 
name was made w:thout jurisdiction and 
is consequently ultra vires. It is further 
urged thatif this contention is accepted 
as sound, it follows that the respondent 
was not legally and validly registered as a, 
voter for the Commerce and Industry ccn- 
stituency, that he was consequently not 
eligible for election as a member of the 
O. P. Legislative Council to represent that 
constituency and that his election should, 
therefore, be declared nulland void. In 
support of this contention reliance is plac- 
ed on r.9 (1) of the O. P. Electoral Rules 
and cl. 6 of the Regulations framed 
under r. 9 (2) of the said Rules. 

It is contended by the respondent on 
the other hand that the order passed by the 
Revising Authority is final end binding 
on the Election Commissioners under r, 
9 (3) of the Electoral Rules and sub-cl, (3) 
of cl, 8 of the Regulations framed 
under r. 9 (2) of the said Rulesand that it 
is notopened to us t» go behind this order 
however wrong or illegal it may be. 

The question for our consideration is 
which of these two contentions is sound, 
In eonsidering this question, we have to 
remember that we are dealing with the Roll 
of Commerce and Industry constituency, 
That roll is before us. It gives in cols, 
2—6 the names of the several factories and 
companies in the Central Provinces coming 
within the purview of cls. (a) and (5) 
respectively of r. 10 of the Second Schedule 
attached to the O. P, Electoral Rules, These 
Factories and Companies are, 50 to Bay, the 
real electors, but as they are artificial per 
son§ and can act only through natural per- 
sons, the name of the person nominated 
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or empowered by them to vote for them to have the name of the person authorised 


‘has been entered in the 7th that is the last 
column of the Electoral Roll the heading of 
which runs thus: name, father's name, age 
and address of person qualified to vote om 
‘behalf of Factory or Company.” We are 
concerned in this case with serial No 44 
of this roll prepared in English which re- 
lates to the” Pioneer Insurance Company, 
Ltd, Nagpur. In the last column of this 
roll, as originally prepared (i. e , in the pre- 
liminary rol), the name of “ Radheshiam 
Wahi Kamptee, age 42, Managing Direc- 
tor" was shown against serial No. 44, After 


the publication of this roll, Radheshiam : 


Wahi applied to the Revising Authority, 
viz., the District Judge, Nagpur, on the 
17th July, 1926, for removal of his name 
from the rolland insertion of the name 
of Rai Bahadur D. Laxminarayan against 
serial No. 44. That application is in the 
record ofthe revision case which is before 
us. In that application Radheshiam alleg- 
ed that he had by his letter dated the 13th 
March, 1926, addressed to the Deputy Com- 
missioner, Nagpur, requested him to insert 
the name of Rai Bahadur D. Laxminarayan 
(respondent) “.whohad been the chairman 
of the Pioneer Insurance Company, Ltd., 
since its very inception as dn elector in 
the Commerce and Industry constituency," 
and that in spite of that letter the Deputy 
Commissioner had wrongly inserted his 
“(applicant's)” name in the preliminary 
Electoral Roll against serial No. 44. He 
"therefore, prayed that bis name be remov- 
ed and that of the respondent substituted 
against serial No. 44. We do not know 
whether he made this application in his 
individual capacity or in bis capacity as 
the Managing Director of the Pioneer In- 
surance Co, Ltd, Nagpur, but it is not 
disputed before us that he was the Manag- 
ing Director of the Pioneer Insurance Co., 
that Company which was the real elector 
but which could not exercise its privilege 
of voting except through a natural person 
duly authorised by it to vote on its behalf 
and every interest in seeing that the name 
of the person authorised by it to vote on 
its behalf was entered in the last column 
of the Electoral Roll. It is, thorefore, quite 
possible that the Revising Authority, viz., 
the District Judge, Nagpur, may have, after 
such enquiries as he made in the case, come 
to the conclusion that the application re- 
“ferred toabove had been mare to hint by 
the Company through its Managing Director 


by it to vote on its behalf substituted in 
place of the name of fhe applicant (Rad- 
heshiam Wahi) and may haye been as re- 
sult of his enquiries, satisfied that the re- 
spondent and not Radheshiam Wahi had 
been authorised by the Company to vote on 
its behalf and may have accordingly ordered 
substitution of the respondent's name in, 
place of Radheshiam. We do not know 
what process of reasoning he adopted in 
passing the final orders. It is, however, 
clear that hehad an application before him 
which he could and may have treated as 
an application on behalf of the Pioneer 
Insurance Co. and 4s he acted on this ap- 
plication, we are not prepared to hold that 
he acted without jurisdiction in passing . 
the final order directing insertion of the 

respondent's’ name in place of Radheshiam 

Wahi's name. 

But itis urged that,to give thé Revis- 
ing Authority jurisdiction, it is necessary 
that the person whose name is not on the 
preliminary rolland who wishes to have 
his name inserted therein must apply and 
that when such an application is before 
the Revising Authority, then and then only 
the authority can order the insertion of 
that person's name in the Electoral Rolland 
not on the  applieation of any other 
person. But can a person whose name 
appears on the Electoral Roll and who 
finds that hisage or address has been 
wrongly given therein not apply to the 
Revising Authority to have the mis- 
description corrected ? We do not doubt for 
one mornent that such an application can 
be made. The application in question made.. 
by Radheshiam Wahi was obviously an ap- 
plication of this description. He found 
that the nameof the Company had been 
correctly stated against serial No. 44 in the 
Electoral Roll but not the description of 
the person authorised by it to vote on its 
behalf and, therefore, applied for correction 
of this misdescription, and the Rivising 
Authority may have vieweQ his application 
in this light, It is, therefore, idle to urge 
that the Revising Authority acted without 
jurisdiction in ordering insertion of the 
name of the respondent in tbe Electoral 
Roll in place of Radheshiam Wahi's name, 

It is next urged on behalf of the peti- 
tioner that in dealing with the application 


:made by Radheshiam Wahi, the District, 


Judge, Nagpur, did not follow the procedure 
laid down in cl, 8 (1) of the  Regulationg 
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framed under r.9 (2) ofthe C. P. Elec- 
toral Rules and that consequently, under 
r. 44 (8) (c) of the said rules, the election 
of the respondent should be declared 
void. Assuming for the sake of argument 
"that the District Judge, Nagpur, did not 
follow the correct procedure in trying 
Radheshiam Wahi's application we are of 
opinion that any irregularities which he 
may have committed in the exercise of his 
jurisdiction are not by themselves suffi- 
cient to vacate the final orders which he 
passed in the case, 
case of Hridyanath Roy v. Ram Chandra 
Barua (I) Mookerjee, Acting C. J., has 
observed: — 

"Since jurisdiction is the power to hear 
and determine, it does not depend either 
upon the regularity of the exercise of that 
power or upon the correctness of the 
decision pronounced, for the power to 
decide...... wronglyas well as rightly. As 
an authority for this proposition refer- 
ence may be made to. the celebrated 
dictum of Lord Hobhouse in Maikarjun 
v. Narhari (2), ‘a Court has jurisdiction 
to decide wrong as well as right, if he 
decides wrong, the wronged party can 
only take the course prescribed by law 
for setting matters right, and if that 
course is not taken, the decision how- 
ever wrong cannot be disturbed.’ Lord 
Hobhouse then added that though...the 
Court had made asad mistake in follow- 
ing the procedure adopted,. still in so 
doing the Court was exercising its jurisdic- 
tioa, and to treat such an error as destroy- 
ing the jurisdiction of the Court was 
calculated to introduce great confusion 
into the administration of the law. The 
view that jurisdiction is entirely independ- 
ent of the manner of its exercise and 
involves the power to decide either way 
upon the facts presented- to the Court, is 
manifestly well-founded on principle, 
and has been recognised and applied else 
where.” From the above remarks it is 
perfectly clear that where an officer has 
jurisdiction to decide a certain matter, 
the contravention of certain rules framed 
in regulating his procedure in the ex- 
ercise of his jurisdiction does not affect 
his jurisdiction and nullify his order. 
We have already held that the District 


(1) 58 Ind. Cas. 806; 240, W. N. 723; 31 C, L. J. 
489: 48 0.138 (F. B ). 

(2) 25 B. 337 at p. 317; 5 C. W.N. 10; 2 Bom. L-R 
87; 27 T. A. 216; 10 M, L. J. 368; 7 Sar, P, O, J, 739, 
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Judge, Nagpur, had jurisdiction in the 
matter presented before him and we are 
of opinion that even if in exercising his 
jurisdiction he committed certain irregu- 
larities, they do not afford any jurisdiction 
for ignoring his order and declaring it null 
and void. . 

Moreover, sub-cl. (3) of cl. 8 of the 
Regulations framed under r. 9 (2) of the 
C, P. Electoral Rules says: "The Revising 
Authority after hearing the evidence, if 
any, adduced on behalf of the parties 
and after such further enquiry as he may 
deem necessary, shall pass orders on the 
claim or objection aud such order shall 
be fina" Similarly, r. 9 (3) of the said 
rules says: “The orders made by the 
Revising Authority shall be final and the 
electoral roll shall be amended in accord- 
ance therewith and shall as so amended 
be re-published in such manner as the 
Local Government may prescribe.” Sub- 
r. 4 says that the Electoral Roll shall come 
in to force from the date of such re-publiea- 
tion and shall continue in force for period 
of three years. Now what is the meaning 
of saying that the orders of the Revising 
Authority are final and that the Electoral 
Roll as finally prepared and re-published 
shall remain in force forthree years from 
the date of itsfinal publieation? Can the 
Election Commissioners go behind the 
orders of the Revising Authority and the 
entries in the final Electoral Roll? We 
are of opinion that it is not open to the 
Election Commissioners to go behind the 
orders of the Revising Authority or the 
entries in the final Electoral Roll as amena- 
ed in accordance therewith. In Stowe v. 
Jolliffe (3) it has been held thatthe re- 
gister (Electoral Roll) is conclusive not 
only on the Returning Officer but also 
on every tribunal which has to enquire 
into elections, except only in the case of 
persons prohibited from voting by any 
Statute or by the Common Law of Parlia- 
ment, 4. e, persons who from some in- 
herent or forthe time immoveable quality 
in themselves have not, either by prohibi- 
tion of Statutes ovat Common Law, the 
status of Parliamentary elector such as 
Peers, women, persons holding * certain 
offices or employments under the Crown, 
persons convicted of crimes which dis- 
qualify or the like. This case has been 
followed in the Pembroke Borough's 

(3) (1874) 9 C. P. 734; 43 L. J. C. P: 265; 30 L. T, 
199; 22 W, R, 911, 
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case (4) where Mr. Justice Darling has ob- E. P. 52 at page 54) may be cited with ad- 


served (at pages 137* and 138*):— 

* And when you say that the register is con- 
clusive,ashas often beensaid, what you mean 
is this, that it is conclusive that the people 
who are on it have the qualification 
which entitles them to be there......... it may 
be that their names ought not to have been 
there but they were there at the time of 


this selection,and I think they cannot be. 


said to have been lessa part of the register 
than the names of any other persons who 


may beon the register without a gualifica- 


tion,” ° 

Similarly Mr. Justice Channell has ob- 
served in that case (vide page 14419) :—- 

“ When it is said that the register is to 
be conclusive, what is meant is that the 
errors in it must stand. If it were always 
absolutely correct, there could be no im- 
portance in saying that it was to be con- 
elusive. It seems to me thatthe policy of 
the Legislature has, from the time of Re- 
form Act of 1832, until the Ballot Act, 
been to make it necessary to raise all 
qnestions as to rights to vote in the Regis- 
tration Court and to do this by preventing 
their being raised at any other time or 
in any other manners.” (cf., also Parkers 
Election Agent, 3rd Edition, page 242, and 
Rogers on Elections, Vol. II, 15th Edition, 
pages 248). 

The same view has been takenin the Indian 
Election Petition Cases (1 I: 5. P. 52 at 
page 54; 1 L.E. P. 177 at pages 179 and 
180; 2 1. E. P. 235 at page 245; 2 I. E. P. 250 
at page 257. We accordingly hold that 
fhe order of the Revising Authority - direct- 
ingthe insertion of the respondent's name 
in place of Radheshiam Wahi's name is 
final and binding on us and that we have 
no powers to question its correctness or 
legality or the legality or correctness of the 
entry made in accordance therewith in the 
re-published Electoral Roll. 

We are also of opinion that the pro- 
visions of r. 44 (1) (c) of the C. P. Elec- 
toral Rules on which considerable stress 
was laid on behalf of the petitioners dur- 
ing the course of thee arguments do not 
override but are subject to the definite pro- 
visiond of r. 9 (3) of the said rules which 
lay down that the orders of the Revising 
Authority are final. In this connection, 
the following observations made in the 
North Bhagalpur Election Petition case (T. I. 

(4) (1887) 5 O'M. & H. 135 at pp. 142, 144. 
-ePages of (1887) 5 OM. & H.—[Ed.] 





vantage:— 

“Rule 42 (corresponding to r. 44 of 
the C. P. Electoral Rules) no doubt provides 
inter alia that if in the opinion of the 
Commissioners the result of the election 
has been materially affected by. any non- 
compliance with the provisions of the Act 
or the Rules and Regulations made there- 
under, the election of thereturned candidate 
Shall be void, but the jurisdiction thereby 
granted is necessarily limited by the de- 
finite provisions of r. 9 (3) regarding the 


. finality of the order of the Revising Officer 


and we are satisfied that under this rule 
we are precluded from enquiring into the 
question of the respondent's possession of 
the necessary qualifications asa voter. We 
are confirmed in this view by the convic- , 
tion that the Legislature cannot have con- 
templated the provision of the cumbrous 
and elaborate procedure of an Election 
Commission io determine simple questions 
of fact concerning the possession of such 
qualifications.” 

We agree with the above observations - 


-and hold that we are bound by the orders 


of the Revising Authority, 

Finally it was urged by Sir Moropant 
Joshi during the course of the arguments 
that it was open to him to show that the 
respondent had not been appointed by the 
Pioneer Insurance Co., Nagpur, to vote on 
its behalf as the appointment of a person by 
a Company to vote onits behalf amounted 
to a personal qualification, the absence of 
which could be proved inthe case of an 
elector, notwithstanding the order of the 
Revising Authority directing the insertion 
of the name of such elector in the Electoral 
Roll or the entry of such person's name in 
the roll. Wedo not agree with this con- 
tention. It is no doubt true about the statu- 
tory disability of a voter’s name in the 
Electoral Roll [Stove v. Jolliffe.(3)]. But we 
are not dealing at this stage with the ques- 
tion of the respondent's statutory disability. 
The question now before us is whether he 
possessed the qualifications necessary for 
being brought on the Electoral Roll of the 
Commerce and Industry constituency, The 
statutory disabilities of a candidate stand- 
ing for election and of a voter are specified 
in rr. 5 and 7 respectively of the C. P. 
Electoral Rules and the qualifications which 
a person must possess before his name can 
be brought on the Electoral Roll are given 
in Schedule II attached to the O, P. Elec- 
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toral Rules. In cl. 10 of this Schedule 
the qualifications necessary for a voter in 
the Commerce and Industry constituency 
are specified. As to the possession of these 
and other qualifications mentioned in Sche- 
dule II referred to above, the entry in the 
Electoral Roll is final and conclusive, though 
it does not entitle anyone to vote who is 
suffering under a statutory disability. As 
pointed out by Mr. Justice Channell in the 
Pembroke Borough's case (4): 

"It seems to me that case [1.e., Stowe v.J'ol- 
liffe(3)] comes to this: —The register is made 
conclusive as to qualification but this does 
not entitle anyone to vote who is by Statute 
or the Common Law of Parliament prohibit- 
ed from voting even when qualified. The 
prohibition must be some thing personal 
to themselves as said in the judgment, not 
a matter gone only to their qualification." 

We, therefore, hold that the Electoral Roll 
is conclusive that the persons who are 
on it have the qulifieations which entitle 
them to be there and accordingly over- 
rule Sir Moropant’s contention, 

Our finding accordingly on the prelimi- 
nary issue isthat the Eleetoral Rell of the 
Oommerce and Industry constituency as 
revised in accordance with the order of the 
Revising Authority is binding on the Elec- 
tion Commissioners and that they cannot 
go behind it and question the legality or 
the correctness of the entries made therein. 

G. R. D. 

Note.—' The final order allowing the application on 


merits is published in C. P. Gazette in the month of 
February.--[Ed.] 


ALLAHABAD HIGH COURT. 
MrscELLaNEOUS Civi, Case No, 35 or 1927. 
March 10, 1927. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Raja Sri KRISHNA DUTTA DUBE 
BAHADUR-—PLAINTIFF— 
APPELLANT 
versus 
RAM ACHHAIBER RAI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 254—Reference 
to High Court, when can be made—Reference on 
abstract question of law, whether permissible. 

Section 254 of the Agra Tenancy Act contemplates a 
reference to the High Court by the Board of Revenue 
in connection with some case which is actually pend- 
ing before the Board. This section does not justify 
a reference in orderto obtain an opinion upon any 
question of law arising in a case; which has already 
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beendecided by the Board of Revenue. Inother 
words, the section does not give authority to the Board 
of Revenue to refer to the High Court abstract 
questions of law detached from any concrete case 
which may be pending before the Board for decision, 
[p. 262, col. 2.] 

Reference from the Registrar, Board of 
Revenue, United Provinces, Allahabad, under 
s. 254 of the Agra Tenagcy Act III of 
1926, 


LETTER OF REFERENCE,—I am 
directed to submit under the provisions of s. 
254 ofthe Agra Tenancy Act 111 of 1926 the 
following points of law for the decision of 
the Hon'ble the High Court. ° 

The points of lawon which the mem- 
bers of the Board have differed are three 
in number but they are closely connected 
with one another so that it appearsto be 
necessary to consider them together. The 
facis of the case in connection with which 
the first point hasarisen are that a zemindar 
sued a non-occupancy tenant for ejectment 
under the provisions of s. 58, sub-s. (a) of 
the Agra Tenancy Act II of 1901. The suit 
was dismissed in default under the pro- 
visions of O. IX, r. 8 of the Civil Procedure 
Code and the question for decision is whe- 
ther the, zemindar is precluded by the pro- 
visions of O. IX, r. 9 from bringing a fresh 
suit in a subsequent year against the same 
tenant. 

The second question is closely connected 
with the first and may be summarised as 
follows:— 

lf the view is accepted that under the 
circumstences described above there is a 
change iu the cause of action from one year 
to another so that afresh suit in a sub- 
sequent year is not barred by O. IX, r.9 
does this involve a change in the subject- 
matter of the suit such as is referred to in 
O. XXIII, r. 12. In other words would 
it be necessary to deal in the same way with 
suits dismissed under O.IX,r. 8 and with 
those withdrawn without obtaining per- 
mission to bring afresh suit under the first 
part ef O. XXIII, r. 12. 

The third question is à necessary corol- 
lary of thesecond andis whether if aneject- 
ment suit of the character de: eribed above is 
withdrawn under cl (1)of O. XXII, r. 1 
without obtaining permisticn to bring a fresh 
guit in a subsequent year is barred by the 
provisions of ol. (3) of the same rule. 

The first of these questicns considered 
by the Board was that relating to the effect 
of O, XXIII, r. 1 88 regards enses withdrawn 
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without obtaining permission to bring afresh 
Suit. 

On this point the members of the Board 
differed for a considerable time but con- 
current judgments were finally delivered 
in a case issued as Selected Decision No. 16 
of 1925 a copy of which is sent for the in- 
formation of the Hon’ble the High Court. 
Subsequent to the issue of that Selected De- 
cision a learned Judge of the Hon’ble Court 
has, however, taken a different view in the 
case of Kumari v. Adit, Misr (Law Reporter, 
VI, page 19J) and another member of 
the Boards has also dissented from the view 
taken in the Selected Decision. The point 
at issue is, therefore, referred for tlte deci- 
sion of the Hon'ble the High Court. 

Several cases are now before the Board 
involving the first andsecond points of law 
set out above. 

The effect of dismissal under O.1Xr. 8 
was considered in the case of Petition 
No. 198 of 1924-25 (Rani Dhandei Kuer v. 
Bhagwati) and copy of the dissenting 
judgments of the two members of the Board 
is sent forinformation. A concurrent judg- 
ment was given in the latter case of Petition 
No. 157 of 1925-26 (Chunni Lal v. DanSahat) 
a copy of which is alsosentbut as this 
decision. involves the application of different 
principles to cases dismissed under O. IX, 
r. 8 from those applied by Selected Decision 
No. 16 of 1925 to cases withdrawn under O. 
XXIII, r. land as one member of the present 
Board disagrees with the decision itis ne- 
cessary to ask for an authoritative exposi- 
tion of the law on the subject. 

The different points of view of the 
members of the Board are set out in these 
judgments and the views of the present 
members may be summarised as follows:— 


One member considers that the cause of, 


.. action in suits under s. 58 (a) is the nature 


of the tenancy as being from a year to year, 
that this does not vary from one year to 
another, and that as a necessary result both 
the cause of action and the subject-matter 
remain the same solong asthe tenant has 
not acquired occupancy rights, The princi- 
ples followed in Selected Decision No. 16 
of 1925 are, therefore, also applicable to cases 
under O. IX, r. 8. The other member 
considers that taking the subject-matter of 
the suit ab theright claimed on thecause of 
action alleged that rightis in thecases under 
consideration the right of ejectment. This 
remains the same from one year to another, 
diftering im this zespeot from the rights 
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claimed in suits for enhancement when the 
claim made necessarily differs from one 
year to another. He holds, however, that 
nothwithstanding this identity of the 
subject-matter the cause of action’ differs 
for one year to another with the occurrence 
of a first opportunity for ejectment. A 
dismissal for default is nota decree and 
does not imply that the suit has been 
heard and finally decided and the landlord 
can, therefore, bring a fresh suit in any year 
so long as the tenant continues to be a 
tenant from year to year. The nature of 
the tenancy implies a covenant tosurrender 
on demand in any yeardnd a fresh refusal to 
do this ina subsequent year involves a new 
breach of the covenant and, therefore, a new 
though similar cause of action. 

Messrs. Upadhiya and S. N. Seth, for the 
Appellant. l 

Mr. Harnandan Prasad, for the Respond- 
ents. , 

JUDGMENT'.—This case comes before | 
us asa reference made by the Board of 
Revenue under the provisions of s. 254 
of the Agra Tenancy Act III of 
1926. The points referred fur our opinion 
are set out in a letter addressed to the 
Registrar of this Court and signed by 
the Registrar ef the Board of Revenue. 
It is stated in this letter that the members 
of the Board of Revenue desire the 
opinion of this Court on three questions 
of law which are specified. Along with 
this reference a number of records have 
been sent which, so far as we are able 
to gather, are records of cases which the 
Board of Revenue has already decided. : 

Looking at the terms of s. 254 oftbe 
Tenancy Act above referred to it appears 
to us that this section contemplates a 
reference to this Court by the Board of 
Revenue in connection with some case 
which is actually pending before the 
Board, We donot think that this section 
justifies any reference in order to obtein 
an opinion upon any questiop of law aris- 
ing in a case which has already been 
decided by the Board of Revenue, In other 
words we are not disposed to construe 
8 254 as giving authority for the Board 
of Revenue to refer to this Court abstract 
questions of law detached from any con- 
crete case which may be pending before 
the Board for decision, We notice, how- 
ever, that in the letter of the Registrar 
of the Board of Revenue it is statedin 
para, 4 that there are several essen 
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now pending before ths Board involving 
the first and secohd points of law which 
are referred to in the letter. Ifthe Board 
of Revenue desires to have the opinion 
of this Court under the section in ques- 
tion, we think the proper course is for 
one of these pending cases to be submit- 
ted to this Court together with a state- 
ment of the facts of the particular case 
and astatement of the conflicting opinions 
of the members who are dealing with it. 
A copy of this order should be sent to 
the Board of Revenue and the matter will 
bs taken up again when the record of any 
case pending before “the Board and in- 
volving the points of law referred to is 
submitted to us with a statement of the 
facts and -a statement of the opinions of 
the members of the Board. We consider 
it essential to have the case presented to 
us in this way in order to enable us to 
issue notice to the parties who must be 
represented by Counsel when the case comes 
up before this Court for disposal. 
Z. K. 


OUDH CHIEF COURT. 
FinsT OiviL APPEAL No. 36 oF 1926. 
March 22, 1927. . 

Present :—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Raza. 
KUDAILAL--DEFS&NDANT—APPRLLANT 

à versus 
Musammat AISHA JEHAN BEGUM— 
PrarNTIFF— RESPONDENT. 

Mortgage—Mortgagee in  possession—Liability for 
profits—Duty to keep accounts—Failure to produce 
accounts—-Presumption—Mortgage for term—Condition 
restricting redemption by raising money by aliena- 
tion—Clog on redemption—Stipulation for redemption 
by mortgagor within period, whether personal cove- 
nant. ` 
_ 4 mortgagee in possession is under a statutory 
. liability to keep clear, full and accurate accounts. 
These accounts to be full must be detailed and 
supported by vouch@rs, [p. 264, col. 2.] 

If a mortgagee in possession, who is liable to 
keep and give accounts, does not render accounts or 
has not kept them, the Courts will make every 
presumption against him. It is fair to draw infer- 
ences against him because he is the party who alone 
can know the actual facts. [p. 265, col. 2] 

_A mortgage fora term of years contained a pro- 
vision that the mortgagor could redeem within the 
period by paying money out of her own pocket but 
not by money raised by transfer of the property. 
The mortgagor made gift of the property to ana 


other and the donse sued for redemption within the 
term fixed | . 
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Held, (1) that the condition restraining alienation 


wasa clog onthe equity of redemption; [p. 264, col. 
1. 

43) that the option to redeem within the period 
was not a mere personal concession but available to 
the transferee. [p. 264, col, 2} 

The accounts to be kept by the mortgagee are 
independent of those which may be kept by any one 
else as, for example, the Patwari, sand cannot be 
dispensed with on the ground that the latter was 
keeping them. (p. 266. col. 1.] 

The mortgagee is liable to the mortgagor for any 
sum realised by him out of the mortgaged property. 
The fact that his realizations were unauthorized or 
bi does not qualify his-liability in this matter, 
[ibid. : 

Appeal from a decree of the Subordi- 
nate Judge, Lucknow, in Regular Suit No. 
300/67-240 “08 1925, dated the 22nd Decem- 
ber, 1925. 


Messrs. Bisheshar Nath, 
and Naziruddin, for the Appellant. 

Messrs. Hyder Husain, M. Wasim and 
Banke Behari Lal Singh, for the Respond- 
ent, 


JUDGMENT.—Thisappealarises out of 
a suit brought by the plaintiff for redemp- 
tion of a 2-annas 8-pies’ zemindari share 
in four villages, namely, (1) Oodarya, (2) 
Roshanabad, (3) Sarwan and (4) Chhilgawan, 
in the District of Barabanki and 9-100th 
share in two houses and some shops in 
Lucknow, on payment of Rs. 17, 523-5. 

The facts of the case, so far as it is ne- 
cessary to state them for the purpose of 
disposing of this appeal, are as follows :— 

The plaintiffs mother, Musammat Mah- 
mud-un-nissa, executed a possessory mort- 
gage inrespectofthe property insuitin favour 
of Girdhari Lal and Damodar Dass for 
Rz. 18,000 bearing interest at annas 14 per 
cent. per mensem, on the 30th May, 1919. The 
mortgagees were authorized to retain pos- 
session of the mortgaged property for ten 
years and to receive the rents and profita 
accruing from the property and to appro- 
priate them in lieu of interest, after de- 
dueting the Government revenue and the 
collection charges at 10 per cent. of the 
income. In case of deficiency, ifany, the 
mortgagor covenanted to pay the same 
six monthly and authorized the mortgagees 
to add the same to the principal, in case 
of default. It was also provided by the 
mortgage that the mortgagees would be 
entitled to callin the mortgage money at 
any time by giving six months’ notice to 
the fhortgagor and the mortgagor would. 
be entitled to redeem within the aforesaid 
period of ten years by paying: the money 
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out of her own pocket and not by money 
raised by the transfer of the property. 

The mortgagees assigned their mortgage 
rights to defendant on the 25th January, 
1920. The mortgagor, Musammat Mahmud- 
un-nissa, made a gift of the entire equity of 
redemption ip favour of her daughter, the 
plaintiff, on the 22nd September, 1922. 

‘The plaintiff brought the present suit for 
redemption on the 2nd October, 1924. 

The claim was resisted by the defendant 
on various-grounds. He alleged that the 
suit was premature, that the Court of the 
Subordtnate Judge, Lucknow, had no juris- 
diction to entertain the suit and that the 
plaintiff had no right to redeenf the pro- 
perty in suit. He alleged further that he 
was now entitled to Rs. 32,510 on redemp- 
tion. 

The learned Subordinate Judge framed 
four issues and found as follows :— 

(1) The suit is not premature. 

(2) The Court has jurisdiction to enter- 
tain the suit. 

.(3) The plaintiff is entitled to redeem 
the property in suit. 

.(4) Sheis entitled to redeem the pro- 
perty on payment of the principal sum 
(Rs. 18,000). 

The defendant has appealed, challenging 
the findings of the learned Subordinate 
Judge on the first and fourth issues only. 
He contends that the suit is premature, 
that-he is entitled to Rs. 11,865-0-6 over and 
above the sum of Rs. 18,000 awarded by 
the lower Court and that he is also entitled 
to the costs of the suit. A 
“ In our opinion there is no substance in 
this appeal. 

We are not prepared to accept the 
contention thatthe suit is premature, It 
is true that the term of the mortgage was 
ten years at the outset, but it was also 
provided by the deed that the mortgagor 
could redeem within that period by pay- 
ing the money out of her own pocket and 
not by money raised by the transfer of 
the property. The condition restraining 
alienation during the mortgage is a clog 
on the equity of redemption and cannot be 
enforced. It should be noted -that the 
preseht case is not a case in which the 
mortgagor has raised money by alienating 
the property, The mortgagor in this case 
. had made a ‘gift of the equity of redemp- 
tion in favour of her daughter, the plaintiff 
and the latter has brought the suit to 
xedeem the property. It ia contended 
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that the option to redeem the property 
within the period of ten years was merely 
a personal concession granted to the origi- 
nal mortgagor only. This contention is 
not well-founded. There is nothing to 
show that it was a personal concession 
granted to the original mortgagor only 
for any particular reason. In this case 
both the mortgagor and the mortgagees 
have transferred their rights and the plaint- 
iff is a transferee from the mortgagor and 
the defendant, from the mortgagees. Those 
who have stepped into the shoes of the 
parties to the original mortgage contract, 
are entitled to enfofce the terms of the 
contract and are also bound by its terms 
exactly in the same manner asthe original 
parties were. If the defendant can enforce 
the terms of the mortgage asa transferee 
from the mortgagees, there is no reason 
why the plaintiff should not enforce the 
terms, as a transferee from the mortgagor. 
The mortgagor must be held entitled 
to redeem at any time within the stipu- 
lated period in the same manner as the 
mortgagee is authorized to call in his: 
money within that period. As observed 
by their Lordships of the Privy Council 
in the case of Bakhtawar Begum v. 
Husaini Khanam (1): “Ordinarily, and in 
the absence ofa special condition entitl- 
ing the mortgagor to redeem during tle 
term for which the mortgage is created, 
the right of redemption can only arise 
on the expiration of the specified period. 
But there is notbing inlaw to prevent the 
parties from makinga provision that the 
mortgagor may discharge the debt within 
the specified period, and take back the 
Inthe present case the parties 
had made such a provision and the plaint- 
iffs suit is, therefore, not premature as al- 
leged by the defendant. 

Tha next point is whether the lower 
Court was justified in awarding the princi- 
pal money only to the defendant under the 
circumstances of the case. Tho defendant 
being a mortgagee in possession was under 
a statutory liability to keep clear, full 
and accurate accounts. Accounts to be 
full must be detailed and supported by 
vouchers—(see s. 76) (g) of the Trans- 
fer of Property Act). Having regard to the . 
terms of the mortgage-deed in suit, we 


(1) 23 Ind. Cas. 355; 36 A. 195; 18 O. W.N. 586; 26 - 
M.L J.474; 12 A. L. J.473; 19 C. L. J. 477; aiig 
M. W. N. 411; 15M. L. T. 3890; 16. Bom. L, R. 344; 
L, W, 813; 411, A, 84 (P, O): < 259 ws 
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think the defendant ought to have been 
very careful in discharging his duty iu 
this matter. The defendant has produc- 
ed some actounts (Exs. A5-7 to A-67) and 
wishes it to be believed that they are the 
full and accurate accounts which he was 
bound to keep underthe law. He and his 
karinda Sheo Shankar Lal have given evi- 
dence about the accounts in question. 
The defendant’s story is that he used to 
note on slips of paper the collections which 
he made fromthe tenants. He says that 
hé used to dictate to Sheo Shankar Lal 
whatever he realised and the latter used 
to enter the same ia the accounts, The 
slips in question are not forthcoming. 
{tis said that they were destroyed when 
the accounts in question were prepared 
by Sheo Shankar Lal. It is not shown 
that any receipts were given to the tenants. 
No receipts are forthcoming. The defend- 
ant's evidence shows that he is a big 
zemindar and has money-lending business 
also, but it is noticeable that he has not 
produced any account books. He says that 
he keeps no account-books and wishes it 
to be believed that the accounts produced 
by him in this case were the only accounts 
kept by him. He says that the accounts 
in question were kept simply because he 
was bound to keep them under the law. 
The statement which his witness Sheo 
Shankar Lal has made about the accounts 
in question is onsome points inconsistent 
with his own statement. Sheo Shankar 
Lal has admitted some mistakes in the 
accounts in question. The learned Sub- 
ordinate Judge, who saw and heard these 
witnesses, was nob satisfied with their evi- 
dence. We have gone through their evi- 
dence carefully. We are also not satisfied 
with their evidence. Weare not prepared 
to hold on their evidence that the ac- 
counts in question are full, accurate and 
genuine accounts as alleged. The defend- 
ant's learned Counsel has attempted to 
explain away some mistakes in the accounts, 
pointed out by the learned Subordinate 
Judge, but the fact remains that the very 
appearance of the accounts in question 
snows that they are not genuine accounts 
and that they have been prepared for the 
purposes of this case. In our opinion the 
learned Subordinate Judge was perfectly 
right in rejecting the accounts in question. 
The defendant and his karinda Sheo Shan- 
kar Lal are not honest witnesses and their 
evidenae waa properly xejectod by the 
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learned Subordinate Judge. Weare afraid, 
the genuine acccunts have been dishonestly 
withheld by the defendant. The defend- 
ant has now to thank himself for the con- 
sequences, Ifthe mortgagee in possession, 
who is liable to keep and give accounts, 
does not render accounts or has not kept 
them, the Courts will male every pre- 
sumption against him. It is fair to draw 
inferences against him because he being 
the party, who alone can know the 
actual facts, has failed to keep the accounts 
in a manner in which the Court can 
safely accept them. In this case the 
plaintiff has examined the Patwaris of the 
villages in suit. She has also examined 
Siraju and Surajdin who had been in the 
defendant's service and had helped him 
in making collections for some time after 
he he had got possession of the property 
in suit as a mortgagee. The evidence 
produced by the plaintiff shows that there 
was considerable sewai income from 1919 
to 1924, but the sewai items were never 
recorded in the village papers. The de- 
fendant realised the sewat items but they 
were not entered in the revenue papers, 
It is also in evidence that some landsare 
really held by the defendant under his 
own cultivation, but they are entered in 
the village papsrs in the names of his re- 
lations and dependants. The defendant 13 
surely guilty of concealing the gross in- 
come of the property in suit. 

The defendant’s learned Counsel con- 
tends that if the accounts filed by the 
defendant are not accepted as correct cal- 
culations may be made on the entries i 
the revenue papers. It is said that there 
was deficiency in the profits every year 
since 1327 Fasli (1919 A. D). The annual 
interest amounted to Rs. 1,490, butthe net 
iucome is said to bs Rs. 1,007-15-2 
in 1337 Fasli, Rs 911-15-4 in 1398 
Fasli, Rs. 933-11-lin 1329 Fasli, Rs. 986-7-3 
in 1330 Fasli and Rs. 1,031-8-3 in 1331 Fasli. 
The plaintiff's learned Counsel has attempted 
toshow that the gross income exceeded the 
annual interest during the said period of 
five years. The net income including the 
sewai items is siid to be Rs. 3234-12-10 (in- 
cluding the arrears of the past years and 
rentscollected by the defendant) in 1397 Fasli, 
Rs. 1,751-14-4 in 1,328 Fasli, Rs 1,648-19-9 
in 1329 Fasli, Rs. 2,169-3 8 in, 1330 Fasli and 
Rg 1,954-10 1 in 1331 Fustt. The learned 
subordinate Judge has rejected the evidence 
given by the plointii's witnesses about the 


268 


sewai items on the ground that the income 
has been exaggerated. We have gone 
through the oral evidence produced by the 
plaintiff on the point under consideration. 
We arenot prepared to disagree with the find- 
ing of the learned Subordinate Judge. It ap- 
pears of course that there was: considerable 
sewai income, „put the income appears, to 
have been exaggerated and the amount 
cannot be fixed definitely on the evidence 
given by the plaintiffs witnesses. There is 
also no reliable evidence to show that 
the rents of the past years amounting to 
Rs. 1,853-9-7 were realised by the mortgagee 
as alleged by the plaintiff. The evidence 
produced by the plaintiff was pro- 
perly rejected under these circumstances, 
but there is no doubt that there was 
considerable sewai income which has 
been denied by the defendant dishonestly. 


As the sewai income has not been record- 


ed in the revenue papers and as the 
plaintiffs realizations exceed the rents 
entered in the papers in respect of several 
holdings, it is quite unsafe to make cal- 
culations on the entries in the revenue 
papers. The contention of the appellant's 
learned Counsel cannot, therefore, be ac- 
cepted. It should be borne in mind 
that the accounts to be kept by the mort- 
gagee are independent of those which 
may be kept by any one elee as, for ex- 
ample, the Patwari, and cannot be dis- 
pensed with on the grourd that the latter 
was keeping them—see Ram Kissen Singh 
v. Shah Kundan Lal (2) seealso Lal Baha- 
dur v. Murlidhar (8). The mortgagee is 
_liable to the mortgagor for any sum 
realised by hian out of the mortgaged pro- 
perty. The fact that his realizations were 
unauthorized or wrongful does not qualify 
his liability in this matter. 

We think the learned Subordinate Judge 
was not wrong in passing the decree on 
the basis of the plaintiff's admission under 
the peculiar circumstances of thecase. The 
plaintiff agreed to pay the entire principal 
money and redemption was, therefore, allow- 
ed on payment of Rs. 18,000. 

As to the costs of the suit, we do not 
think it proper to interfere with the order 
passed by the learned Subordinate Judge, 
when the defendant has been found guilty 
of misconduct. He was under a statutory 
obligatio to keep clear, full and accurate 

(8) W. R. 1864, 177; Po 178. 


3 (3) 74 Ind. Cas, 95; 27 O. Q, 250; IN O, & A. L, R. 
aag; Au L. Ri 19234 Oudh 92; 1i OL L. dJ 304, 
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accounts of all the sums received and 
spent by himas mortgagee. He has failed 
to fulfil the obligation imposed on him 
by law and has attempted to manufacture 
evidence to support his claim for the amount 
to which he is not entitled. 

We do not think that a case has been 
made out to disturb the judgment of the 
learned Subordinate Judge. The result 


‘is that the appeal fails and must be dis- 


missed, We dismiss the appeal with costs. 
The decree of the lower Court is confirmed 
in all respecta. 

G. H. 

ALN, A, . 


———— 


Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL Suit No, 115 oF 1925. 
March 22, 1926. 

Present :—Justice Sir William Watkins 
Phillips, KT.,and'Mr. Justice Madhavan Nair. 
SUBRAMANIA IYER, MINOR, BY NEXT 
FRIEND SANKARA AMMAL 
— PLaIntTIFF—APPsLLANT 
versus 
T. V. KRISHNA IYER AND ANOTBER— 
DEFENDANTS— RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss. 2, 98— 
Hindu father—Adjudication as insolvent —O ficial 
Receiver, power of, to sell som's interest in family 

property. 

On the adjudication of a Hindu father as insolvent, 
although the interest of his sons does not vest in the 
Official Receiver automatically, he has the power to 
sell the interest of the insolvent's sons in the family 
property for the discharge of the debts of the father 
if such debts are of such a nature as to be binding 
on their interests. [p. 267, col. 2; p. 268, col. 1.) 

The power of a Hindu ‘father tó dispose of family 


‘property for his debts must be deemed to be prc- 


perty within the meaning of the Act, and as such 
[p, 268, col. 1.] 

Official Assignee of Madras v. Ramachandra Aiyar 
(1) Sankaranarayanam Pillai v. Rajamani (2) and 
Khem Chand v. Narain Das Sethi (5), followed. 

Sat Narain v. Behari Lal (3), explained. 

Shripad Gopalkrishna Chandavarkar v. Basappa 
Rudrappa Dandi (6), not followed. 

Appeal against an order of the District 
Court, Tinnevelly, dated the 22nd January, 
1925, in C. M. P. No. 1136 of 1924, in I. P. 


No, 58 of 1522. 


Mr. T. M. Krishnaswami Iyer, for the 
Appellant. 
Mr. T. R. Ramachandra Tier 
Respondents, 
JUDGMENT. 
. Phillips, J.—The question we have to 
eonsider is whether the Official Receiver. 


for the 


[102 I. ©. 1927] . 
of an insolvent's estate has power to sell 
the interest of the ‘insolvent’s son in the 
family property. The question has been 
already decidéd in this Court in Official 
Assignee of Madras v. Ramachandra Aiyar 
(1) where it was held that although the 
interest of the sons does not vest in the 
Official Assignee by reason of the adjudi- 
cation it would be competent to the latter 
to deal with their shares if the debts of 
the insolvent were of such a nature as to 
be binding on their interests Again in 
Sankaranarayanam Pillai v Rajamani (2) 
to which I wasa party, it was held that 
the sale by the Officiak Receiver purport- 
ing to be of the whole of the family estate 
of the insolvent passed to the vendee the 
'"on's share also. Itis now contended for 
the appellant that in view of the recent 
decision of the Privy Council in Sat Narain 
v. Behari Lal (3) these cases require re- 
consideration. In this last case, which was 
under the Presidency Towns Insolvency 
Act, it was held thats. 2 (e) did not in- 
clude the son's interests in the family pro- 
perty when the father had been adjudged 
an insolvent and that the interests of the 
sons did not vest in the Official Assignee. 
Their Lordships remark that “it is cer- 
tainly a startling proposition that the in- 
solvency of one member of the family 
should of itself and immediately take from 
the other male members of the family 
their interests in the joint property.” 
Inasmuch as s. 2 of the Act is oniy 
to apply unless there is something re- 
pugaant in the subject or context, it was 
held that the disposing power mentioned 
in s. 2 (e) contemplates an absolute and 
unconditional power of disposal. They, 
therefore, held that under the definition 
of. ‘property’ in s. (e) the interests of the 
sons did not vestin the Official Assignee 
under s.17. They, however, remark: "It 
may be that under the provisions of s. 52, 
orin some other way that property may 
iu a proper case be made available for 
payment of the father’s just debts.’ This 
remark clearly indicates that their Lord- 
ships had nointention of overruling either 


(1) 68 Ind. Uas. 898; 46 M 54; 16 L. W. 559; (1922) 
M. W. N, 653; 43 41. L. J. 569; A. I, R. 1923 Mad. 55. 

(2) 83 Ind. Cas. 196; 47 M. 482; 46 M. L. J. 314; 34 
M. L. 1.152; A. I. R. 1924 Mad 550; 20 L. W. 357. 

(3) 8t Ind. Oas. 883; 6 Lah. 1; 47 M. L. J. 857; 100. 
& A. L. R. 1332; A. I R. 1925 P. O. 18; (1925) M. W. 
N.1; 22 A. L. J, 85; L. R. 6 A. (P. O.) 1; 24 P.L. R. 
81; 27 Bom. L, R. 135; 21 L, W. 375; 1 Lub. Qas, 500; 
10. W. Ni 916; 39 O W, N, 797; 53 L A. 22 (P. O) 
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of the two Madras decisions I have men- 
tioned above. Although that decision was 
under the Presidency Towns Insolvency 
Act, itis hardly possible now to contend 
that it would not apply to the Provincial 
Insolvency Act with which we are here 
concerned. The definition in s. 2 (d) of 
the latter Act is identical withe the defini- 
tion’ in the former, Although, therefore, 
their Lordships refer in their argument to 
s. 52 of the Presidency Towns Insolvency 
Act, a section which is missing in the 
Provincial Insolvency Act, yet it must be 
taken that the two sections being identical 
must have the same meaning and that the 
disposing power in both must be an abso- 
lute disposing power, although the question 
whether a father's right to enforce partition 
of the family property is an absolute 
power has not been considered, Apart, 
however, from 8. Z it appears to me that 
the question before us can be decided with 
reference to s. 28 under which the whole 
of the property of the insolvent shall vest 
in the.Court on the making of an order of 
adjudication. Section 2 is not an exhaust- 
ive definition of ‘property,’ and if this 
power of the father to sell his son's inter- 
ests can be deemed to be property within 
the meaning of s. Z8, then this power vests 
in the Court or-in the Official Receiver, 
although the property over which the power 
has to be exercised does notso vest, It is 
contended for the appellant that this power 
of a Hindu father is not property within 
the meaning of the Act and he relies on 
the Common Law interpretation of power. 
It is very clearly laid'down in Ex parte 
Gilchrist, In re Armstrong (4) that a gene- 
ral power of appointment is not property 
and itis...... argued that the power of a 
Hindu fatheris not property. The Eng- 
lish Law deals with powers which are creat- 
ed by deed or testamentary disposition, 


“and it is impossible to say that such powers 


are in any way analogous to the powers 
of a Hindu father over the joint family 
property. No such powers are known to 
the English Law and they are creations not 
of deed or testament but of the Hindu Law. 
There seems, therefofe, to be no reason 
why the word "property" in the Insolvency 
Act should be held to exclude the dispos- 
ing power of a Hindu father. Apartefrom 
this, under the English Bankruptcy Act, s. 
15, the power of the disposing of property 

e i 17 Q. B. D. 521; 55 Ja di Q, B. $78; 55 L 
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is specifically mentioned as one of the 
orms of property which vest in the trustes 
in bankruptcy. Similarly s. 52 of the Pre- 
sidency Towns Insolvency Act provides that 
_ the property of theinsolventdivisibleamongst 
his creditors shall compromise among 
other things “the capacity to exercise and 
to take procaedings for exercising all such 
powers inor over or in respect of property 
as, might have been exercised by the insolv- 
ent for his own benefit at the commence- 
ment of hisinsolvency or before his dis- 
charge.” If, therefore, the English Bank- 
ruptcy Act and the Presidency Towns In- 
solven¢y Act treat this poweras the pro- 
perty of the insolvent, there must be very 
strong reason for holding that “the same 
word “property” in the Provincial Insolv- 
ency Act has a different meaning and ex- 
cludes such powers. On this ground I 
think that it must be held that the power 
of a Hindu father over the family property 
must be deemed to be property within the 
meaning of the Act and as such to vest it in 
the Court or the Receiver. If that is so, 
‘the Receiver can exercise such powers, and 
in doing so, sell the interests of the in- 
solvent's sons. 
This conclusion may also be put on the 
ground adopted in Official Assignee of Mad- 
. ras v. Ramachandra Aiyar (1) namely that 
when the Official Assignee stands in the shoes 
of the insolvent he can alienate the minor 
son's interests in the joint property for the 


purpose of paying the insolvent's debts . 


unless the debts in question were incurred 
for illegal or immoral purposes. The same 
principle was applied in Sankaranaraya- 
*nam Pillai v. Rajamani (2) There are 
only two decisions since the decision of 
the Privy Council in Sat Narain v. Behari 
Lal (3), namely, Khem Chand v. Narain Das 
Sethi (5) and Shripad Gopalkrishna Chanda- 
varkar v. Basappa Rudrappa Dandi (6). 
In the former it was held that the Official 
Receiver is competent to proceed against 
all the co-parcenary property because he 
represents all the creditors and his position 
is similarto that of a judgment-creditor 
who can attach and sell the co-parcenary 
property to recover the debts incurred by 
the father. This is yet another ground for 
suppoling the conclusion already arrived 
at, With all respect, therefore, Iam not 


(9) 89 Ind. Cas? 1022; 6 Lah. 493; A. I. R. 1926 Lah. 
%1 


(8) 89 Ind. Oss 996; 27 Bom. L. Ri 934; A. È R. 
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prepared to accept the decision in Shripad 
Gopalkrishna Chandavarkar v. Basappa 
Rudrappa Dandi (6) to the contrary, which 
is a mere ipsi dixit unsupported by argu- 
ment. . 

For all these reasons the sale by the Offi- 
cial Receiver must be upheid and this ap- 
peal dismissed with costs. 

Madhavan Nair, J.—I have had the 
advantage of reading my learned brother's 
judgment. Sat Narain v. Behari Lal (3) 
would show that the decision would apply 
equally to adjudication under the Provin- 
cial Insolvency Act also. But in view of 
the observation “that the case must be de- 
cided on the wording of the Presidency In- 
solvency Act and that Act alone,” I do 
not think that their Lordships of the 
Privy Council intended that an extended ` 
application should be given to their deci- 
sion. The judgment does not deal with the 
cases decided in this country under the 
Provincial Insolvency Act. Further s. 52, 
cl. 2.(b) of the Presidency Towns Insol- 
vency Acton which their Lordships place 
much stress does not find a place in the 
Provincial Insolvency Act. As pointed out 
by my learned brother, their Lordships’ 
remark: “It may be that under the pro- 
visions of s. 52, or in some other way, that 
property may in a proper case be made 
available for payment ofthe father's just 
debts" would indicate that their Lordships 
did not intend to overrule either Official 
Assignee of Madras v. Ramachandra Aiyar 
(1) or Sankaranarayanam Pillai v. Raja- 
mani (2), 

I agree with the order proposed by my 
learned brother. 


V.N. Y. A ppeai dismissed. 


OUDH CHIEF COURT. 
Rent APPEAL No. 31 er 1926. 
April 13, 1927. 

Present: —Sir Louis Stuart, Kr., Chief 
Judge, and Mr, Justice Raza. 
(GAJODHAR SINGH—Drrenparnt— 

APPELLANT |, 
versus 
BARMHA DATT SINGH AND OTHERS — 
PLaINTIFFS-— RESPONDENTS. | 
Co-sharera—Lambardar—AMisconduet and negligence 
ealiabilliy for profita on the basis of demanda, 


Leas os 
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Where negligence and misconduct have been prov- 
ed against a lambardae, it is open to the Courts 
to pass a decree for profits on the basis of demands 
Bm not on the basis of realizations. [p. 270, col. 
Appeal against the judgment and decree 
ofthe Second Additional District Judge, 
Unao, dated the 23rd February, 1926, up- 
holding those of the Assistant Collector, 
First Class, Unao, dated the 17th Janua1y, 


1925. 
ORDER. 

Hasan, J.—(ebruary 7, 1921).—The 
defendant appellant is the lambardar and 
the plaintifis-respondents are sharers of 
the village. The plaintiffs claim for a share 
of the profits has been decreed against the 
defendant-appellant on the basis of gross 
rental. The reason as given in the judgment 
of the Courts below is that the defendant- 
appellant is guilty of negligence. 

It is argued in second appeal that accord- 
ing to the decision of a Bench of this Court 
in the case of Fateh Narain Das v. Abdul 
Rahman (1) the reason upon which the 
Courts below have acted is not a good 
reason in law for a decree for a share of 
profits on gross rental. 

The lower Appellate Court is, however, of 
opinion that according to a decision of the 
Board of Revenue. No. 6 of 1922 (Hanuman 
Singh v. Raja Ahmad Ali Khan), a 
lambardar has no power to collect rent from 
the tenants of the village unless there is a 
. custom or agreement to that effect. No 
such custom or agreement is proved in the 
present case, 

It was suggested at the hearing of this 
appeal thab a sharer and a lambardar of the 
village stand in fiduciary relation to each 
other and that may enlarge the ground of 
a lambardar's liability. 

Iam of opinion that thisis a fit case to 
be heard and decided by a Bench of two 
Judges. I accordingly refer it for decision 
to such a Bench. 

Messrs. R. D. Sinha and Gopal Chandra 
Sinha, for the Appellant. 

Mr, Anand Narain Bahadur, for the Re- 
spondents. 

JUDGMENT.—The facts of the rent 
suit out of which this second appeal arises 
require to be stated at some little length. 
The plaintiffs are the owners of a share in 
the village of Malawan. The defendant-appel- 
lant Gajodhar Singh was the lambardar of 


(1) 99 Ind. Cas. 217; 30. W. N. 7795; A. I. R. 1926 
Oudh 593; L, R. 8 A. (O) 35; 13 O. L. J. 618, 
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that village. Gajodhar Singh has died since 
the institution of this second appeal. The 
plaintifs sued Gajodhar Singh for their 
share of profits asserting that as lambardar 
he made collections on their behalf. Gajo- 
dhar Singh admitted that it was his duty to 
make collections on their behalf as lambar- 
dar, but stated that they were asking for 
more profitsthan were due to them. Heagreed 
in his written statement that he was liable 
to pay such profits as were due to them. It 
subsequently came out in the course of the 
hearing ‘that in this village certain co- 
sharers made collections on their own behalf. 
This circunistance could not of course affect 
the position of the plaintiifs with Gajodhar 
Singh, for they had asserted and Gajodhar 
Singh had admitted that he made collec- 
tions on behalfof the plaintiffs, but when 
the decision turned upon Gajodhar Singh's 
negligence the lower Appellate Court coL- 
sidered it necessary to arrive at a finding of 
fact as to whether the negligence in collect- 
ing the plaintiffs’ share of the profits was 
not due to co-sharers other than Gajodhar 
Singh collecting more than the share which 
was due to them. Ona final finding‘of fact, 
however, it bas been decided that no cc- 
sharer other than Gajodhar Singh collected 
more than was due to himself and the case 
as it now stands is this. Gajodhar Singh 
admittedly made collections on behalf cf 
the plaintiffs. The plaintiffs. made no col- 
lections on their own behalf. Nothing was 
Gajo- 
dhar Singh has given no explanation as to 
why he did not collect the plaintiffs’ share 
and upon the finding of the learned Assit- , 
tant Collector has made no effort to collect 
that share. 

“The law upon the subject in Oudh has 
been recently stated by a Bench of this 
Oourt in Fateh Narain Das v. Abdul 
Rahman (1). This isthe law. It is open to 
the Courts in awarding a share of the profits 
of an estate in favour of asharer asagainst 
a lambardar to find upon the facts that the 
lambardar has collected more than what he 
admits, and to give a share of profits based 
upon such a finding. The decision con- 
tinues that it cannot be affirmed that, mere- 
ly because a lambardar has been unable to 
produceaccounts, he must, therefore, be held 
to be liable on the basis of demands «rather 
than of realizations and in the absence of 
proof of negligence and misconduct a pro-* 
per decree to be passed in such a case is on 
the basis of collections. The converse is . 
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also true. Where negligence and miscon- 
duct has been proved it is open to the 
Courts to pass a decree on the basis of 
demands. Now inthis particular case we 
see no reason to suppose that the learned 
Assistant Collector was incorrect in his 
finding to the effect that Gajodhar Singh 
had collected or had had an opportunity of 
collecting the total amount of demands in 
full and we think that he was justified in 
these circumstances in passing the decree 
which he did. We dismiss this appeal with 
costs. We note that Gajodhar Singh is now 
: dead, The decree can only be executed as 
against the assets which are in the hands 
of his heirs. 


G. H. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civit APPEAL No. 730 or 1924. 

December 6, 1926. 
Present :—Justice Sir Kumaraswami 
Sastri, Kt., and Mr. Justice Curgenven. 
K. R. M. SINGARAM OHETTIAR— 
Derenpant No. 7—ApPELLANT 
VETSUS . 

K. SRINIVASA LYENGAR AND OTHERS 
—DzrENDANTS Nos. 1,2, 4 To 6 AND 8— 
PLAINTIFFS Nos. l-/— RESPONDENTS. 

Religious Endowments Act (XX of 1863), s.J0-— 
Hlection—Temple committee—Vacancy—Resolution by 
committee fixing date of election—Objection by one 
member—Electoral roll, out of date—Application by 
persons to be included in voters’ list—Election held by 
managing member without objections being considered 
by committee—Validity of election—Election rules— 
Breach, effect of—Civil Procedure Code (Act V of 
1908), s. 92—‘Persons having interest’, meaning of — 
Personal interest, whether necessary. 

On the occurrence of a vacancy in a devasthanam 
committee constituted under Act XX of 1863, a 
resolution of the committee was passed fixing a date 
for the election of the successor. In accordance with 
one of the rules of the committee, which enabled the 
re-consideration of such a resolution, one of the mem- 
bers of the committee objected to the resolution on 
the ground that the existing list of voters had been 
prepared so long ago as 1908 and did not contain the 
names of more than 5 percent. of the legitimate 
number of voters. The meetings of the committee 
for considering the said matter were being adjourned 
from time to time for want of a quorum and in one of 
the meetings the election was adjourned tentatively 
to gom& day. About 180 voters had also applied at 
that time to the committee for tbe inclusion of their 
names in the list of voters. Before the matteys had 
“been considered by the committee, the managing 
member of the committee directed the election to be 
held on the date tentatively fixed by the committee, 
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The election was held that day onthe old electoral 
roll. In a suit to set aside the election: 

Held, (1) that inasmuch as the basis on which the 
election was -to take place, namely, the electoral roll 
was still under consideration and there were applica- 
tions for registration as voters, until the matter was 
considered the resolution fixing the date of the elec- 
tion had no validity or effect; [p. 271, col. 2.] ; 

(2) also that the authority of the managing member 
mene was insufficient to proceed with the ‘election; 
ibi 

(3) that the election held under such circumstances 
was clearly void. [ibid.) 

Per Kumaraswami Sastri, J.—Where the validity of 
the list on which an election is to be held is in ques- 
tion and where the applications of persons who are 
qualified to vote and who claim to be enlisted as 
voters are not considered, an election held on the 
basis of a list which was several years old would not 
justify the election as a valid one. To hold other- 
wise would bea negation of all elective principles 
and actually vestin the trustee or members of the 
committee the power to dis-enfranchise voters who 
are duly qualified to vote and are entitled to exercise 
theirright. [p. 272, col. 1.] 

Tiruvengada Ayyangar vy. 
doubted. 

Per Curgenven, J.—Unless there is some provision 
to the contrary, the validity of an election depends 
upon: the regularity of the procedure according to 
which itis held and not upon the results, which may, 
by accident, be the same as if it had been regularly 
conducted. [p. 272, col. 2.] : j 

Section 92, Civil Procedure Code, enables any two 
or more persons that have an interest in a public ' 
trust to sue for certain reliefs and it is not necessary 
that they should have been personally affected by 


Rangayyangar (1), 


‘any act done by the person or persons sued. It is 
sufficient that they have enough of an interest in the 


trust to see that the trust is properly conducted, and 
thatthe terms whereby it is regulated are complied 
with. [ibid.] 

Second appeal against the decree of the: 
Court of the Subordinate Judge, Kumba- 
konam, in A. S. No. 109 of 1923, preferred 
against that ofthe Court of the District 
Munsif, Kumbakonam, in O, S. No. 122 of 
1926. 

Mr. S. Muthiah Mudaliar, for the Appel- 
lant. 

Messrs. K. Narasimha Iyengar and N. 
Kunjithapadam, for the Respondent, 


JUDGMENT, 

Kumaraswami Sastri, J.—This 
second appeal arises out of an election 
to a temple committee dnd the question 
is whether the election ofthe 7th defendant 
is valid. A vacancy was caused in the 
devasthaunam committee by the death of 
one Ponnuswami Nadan. Thereupon, there 
was a resolution passed on the 18th January, 
1920, that the Ist defendant who was said 
to be the managing member should issue 
notices in connection with it, appoint the 
tellers and take the necessary steps for 
holding an election, that the voters’ ligt 
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prepared in 1908 be the basis for such an 
election, and that election be fixed to take 
place on the 22nd February, 1920. The 
6th defendant objected to this resolution 
on the ground that & correct list of voters 
had not been prepared in spite of the 
resolution of the committee to that effect 
passed on December, 18, thatthelist of 1908 
was old and defective and did not contain 
the names of morethan 5 per cent. of the 
legitimate number of voters, Both the 
Courts find that there was & valid rule 
of practice of the committee by which if 
a member calls for a re consideration of 


SINGARAM CHETTIAR v. SRINIVASA IYINGAE, 


a resolution passed within 24 hours after - 


the passing of such a resolution, it was 
to be kept in abeyance and not acted 
upon until it was re-considered and re- 
, affirmed. Acting under this rule,the 6th 
defendant who wasa dissenting member 
. called for. a reconsideration both of the 
date of the election and of the footing on 
which it was to be held, namely, the electoral 
roll of 1908, He wanted a new list to be 
prepared as the old list was very antiquat- 
ed. It appears thata new list was pre- 
pared, but only wanted confirmation. It 
also appears that as many as 180 voters 
who had a right to vote were notin the 
1908 list, but wanted their names to be 
included in the present list, and to this 
, effect they put in their applications, Upon 
this requisition of the 6th defendant for 
re-consideration, a meeting was held on the 
Ist February, 1920, but as there was no 
quorum, the meeting was again held on 


.the 11th February and there were about 40. 


subjects on the agenda, but the meeting 
dispersed without any business being trans- 
acted and it was adjourned to the 24th 
February. Again the election was adjourn- 
ed to the 14th March, 1920, with the hope 
that something will be done by that time. 
but nothing was done. Even on the 24th 
February, 1920, nothing could be done as 
there was not a majority of four members of 
one view as was required by the bye-laws 
for a resolutipn to be passed. Then the 
meeting was adjourned to the 2nd March, 
but there was no quorum even then. Then 
the Ist defendant took upon himself to 
pass proceedings and directed that an 
election was to be held onthe 14th March, 
and an election was, in fact, held on that 
day. The question is whether that elec- 
tion is valid Iam clearly of opinion that 
the election held under such circumstances 
is clearly void as has been found by 


Pa 


_ Subject of re-consideration. 
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the Subordinate Judge. first of all there 
was no resolution which could be enfored 
fixing the date of the election. The 
basis on which the election was to take 
place, namely, the electoral roll was still 
under consideration and there were appli- 
cations for registration as votersand until 
the matter was considered the resolution 
fixing the date of the election had no 
validity or effect. Further it is not shown 
that the authority of the Ist defend- 
ant alone is sufficient to proceed with 
the «lection. It was virtually carrying 
into effect, a resolution which was not 
validly disposed of. The 6th defendant 
objected to the list of 1908 being used 
for election in 1920; that it was long 
outof date and could not now be used 
and that 180 members, who had the 
requisite qualifications to vote had applied 


.and their.applicatiors were kept pending 


while the election was allowed to be pro- 
ceeded. There was nothing in the 1iules 
that their: ames could not be entered in the 
new list as eligible to vote for the 1920 
election. Idonot see how the resolution 
of the 18th January ean be divided into two 
separate and independent portions as the 
District Munsif has done, one of them as 
havingauthorised its being held on the 
footing of the voters’ list of 1908. I do not 
see how it can beheld thatthe date of the 
election wasirrevocably fixed for the date 
on which it was held while the basis on 
which the election was to be held was not 
yet disposed of, and was the subject of 
re-consideration. I agree with the Sub- 
ordinate Judge that it was only a single 
resolution kept in abeyance and was the 
It is clear that 
r. 14 requires that there shall be a register 
of voters eligible to vote for the election 
and that rule was not complied with inas- 
much asthere was no correct list of voters 
in 1920. I think that the election held in 
these circumstances is not valid, 


Reference was made to Tiruvangada 
Ayyangar v. Rangayyangar (1) to show that 
it is not material whether the list of voters 
was of 1908 or any other year. Jt is said 
that even if thelist is quite out of date it 
does not matter. It is sufficient for our 
purpose to state that the question now rais- 
ed goes far beyond that. In tlfis case, 
there was no resolution at dll under which 
anelection can be validly held and again 


(1) 6 M, 114; 7 Ind, Jur, 77; 2 Ind, Dee, (x. 55 IT 
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there arises the further question of how 
far an election heldis valid which does not 
dispose of the applications of persons who 
claim to havea right to votein the elec- 
tion and which applications ought to have 
been considered. I am of opinion 
that where the validity of thelist on which 
the election i» to be held is in question 
and where the applications of persons 
who are qualified to vote and who claim to 
bs enlisted as voters are not considered, an 
eléction held on the basisof a list which 
was several years old would not justify the 
election as a valid one. To hold other- 
wise would be a negation of all elective 
principles and actually vest in the trustees 
the power to disenfranchise voters who are 
duly qualified to vote and are entitled to 
exercise their right. 1 think that the 
broad rule laid in Tiruvengada Ayyangar v. 
Langayyangar (1) that a list, however, in- 
adequate would not invalidate an election 
requires reconsideration. The facts of this 


. ease, however, are not similar and the rul- 


ing has no application. Ithink the Sub- 
ordinate Judge’s judgment is correct and 
the second appeal fails and is dismissed 
with costs. 

Curgenven, d.—I agree, There are two 
clear reasons for holding witn the learned 
Subordinate Judge that the election was 
not validly held, firstly, that it was not duly 
authorised by the committee, and, se- 
condly, that the basis of it, namely, the 
voters’ list, had not been revised. As re- 
gards the first point, s.1U of the Religious 


Endowments Act XX of 1863, requires that. 


. when a vacancy arises, the remaining memb- 
ers'of the committee shall among other 
things fix a date forthe election ofa suc- 
cessor. My learned brother has summa- 
rised the effect of the several meetings held 
on the 18th January and subsequently, and 
I think it is sufficient, therefore, to draw the 
attention to the so-called proceedings of the 
2nd March, 1920, from which itis evident 
that the committee had held the matter in 
abeyance pending disposal of the 6th de- 
fendant's objection with regard to the 
voters’ list, and that that objection had 
Btillnot been disposed of. It is then re- 
cited that as the period of three months 
prescribed for the election would soon ter- 
minate, it was not possible to postpone: the 
matter any further. There is clearly an 
*implied admission here, 1 think, that the 
projected course was irregular owing to a 
lack of any clear expression ofthe commit- 
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iee's will that the election should be held 
on the date on which it was in fact held.: 
Accordingly the provisions of s. 10 were 
not complied with and the election was un- 
authorised. 

Withregard tothe second point, the voters’ 
list dated from 1908 and such a list cannot 
be held to be in compliance with r. 14. 
whick requires that the committee should 
keep a register of voters. A list so anti- 
quated cannot bea register of voters at all, 
because avery large proportion of persons 
eligible to vote were omitted from it. This 
is clearfrom the circumstances that as many 
as 189 applications had been received for 
inclusion in the list and were still kept 
pending, a cireumstance which I think clear- 
ly differentiates the facts of this case from 
those considered in Téruvengada Ayyangarv. 
Rangayyangar(1) lam unable to accept the 
suggestion that the matter was of no practi- 
calimportance because the majority of votes 
obtained in the event was such that even if 
all the 180 had been included on the other 
side the result would have been the sare, 
Unless there is some provision to the con- 
trary, the validity of the election depends 
upon the regularity of the procedure accord- 
ing to which it is held and not upon the re- 
sults, which may; by accident, be the same 
asif it had been regularly conducted. 

I have only to notice one more objection, 
which is, that both the plaintiffs were in the 
1908 list of registered voters and according- 
ly that they had no grievances which en- 
titled them to bring a suit under s. 92 
Civil Procedure Code. That section en- 
ables any two or more persons’ that 
have an interest in the trust to sue for 
certain reliefs and it is not necessary that. 
they should have been personally affected 
by any.act done by the person or persons 
sued, It is sufficient that they have enough 
of an interest inthe trust to see that the 
trust is properly conducted, and that the 
terms whereby it is regulated are complied 
with. Ithinkaccordingly that the plaint- 
iffs were fully competent ip sue under s. 
92, Civil Procedure Oode, In the result 
lagree with my learned brother that the 
second appeal fails and should be dismissed 
with costs. 


Y. NL Y. Appeal dismissed, 
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LAHORE HIGH COURT. 
Seconp Crvit Area. No. 2877 or 1922. 
March 21, 1927, 
Present:—Mr. Justice Jai Lal. 
ANANT RAM AND OTHEKS REPRESENTATIVES 
or RADHA KISHAN, DECBASED, AND 
ANAND RAM FOR niMsELF—PLAINTIFFS— 
APPELLANTS 


Versus ' 

DIN MOHAMMAD AND OTHERS, HEIRS AND 
LEGAL Representatives OF CHIRAGH- DIN, 
DECEASED, AND OTHERS— DEFENDANTS— 

_ RESPONDENTS. E 

Civil Procedure Code (Act V of 1908) O. XLI, 
T. 25—Remand for recording evidence and submitting 
findings—Lower Appellate Cowrt's power to have , evi- 
dence recorded by subordinate Court. 

Where a case has been remanded by the High 
Court to the lower Appellate Court for recording of 
fresh evidence and to submit the evidence with its 
own findings thereon under O. XLI, r. 25, itis not 

‘competent to the latter Court to remand it to a 
Court subordinate to. it to record evidence and 
submita finding unless the order of remand by the 
“High Court authorises it to do sc. 

Mahiditta Mal v. Nicholson (1), followed. 

Second appeal’ from a decree of the 
District Judge, Lyallpur, dated the 22nd 
May; 1922, reversing that of the Munsif, 
First Class, Sheikhupura at Gujranwala, 
‘dated thé 20th December, 1921. 


Lala Badri Das, R. B., for the Appel-: 


lants. 
Mr. Jagan Nath Agarwal, for the Re- 
spondents. T S 7 


ORDER.—This appeal was remanded 
by a Judge of this Court under O. XLI, 
r. 25 to the District Judge. The order 
remanding the case ran as follows :— 


“T accordingly remand the case to the’ 
‘learned District Judge and direct that he ` 


‘should allow the parties a fresh opportuni- 
.ty for producing evidence in support of 
their respective cases and: then submit 
the record of the case to this Court with his 
own opinion thereon." 

‘Tt appears that, on receipt of the order. 
of remand, the District Judge sent the. 
ease to the trial Court—a. Subordinate 


Judge of the Second Class—with directions - 


to’ record the evidence of the parties and 
to submit the finding to him, that is, the 
. District Judge, and’ on 
report from the Subordinate Judge sub- 


;mitted the record of evidence to this Court `- 


with his own finding which is to the same 
effect as the opinion of the Subordinate 
Judge. 

Counsel for the respondents against whom 
‘the report is, objects to it on the ground 


18 
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that the order of remand made by this 
Court did not authorise the District Judge 
to send the case to the Subordinate Judge 
for recording further evidence and to sub- 
mit a finding but that it directed the 
District Judge to record the evidence him- 
self and to submit his own finding to this 
Court. It is consequently contended that 
the finding of the District Judge is not 
valid as his proceedings were illegal and 
ultra vires. This contention is supported 
by a judgment of the Division Bench of 
the Chief Court of the Punjab reported as 
Mahiditia Mal v. Nicholson (1), No au- 
thority is cited on the other side except 
an unpublished judgment in which under 
almost similar circumstances a Judge in 
Chamber of this Court accepted the report 
of the: District Judge on the evidence re- 
corded by the trial Court on the ground 
that when remanding the casait was his 
intention that the District Judge was at 
liberty to have the evidence recorded by 
the trial Court. In the case before me it 
is not possible for me to say that the 
intention of the learned Judge who re- 
manded thecase was otherwise than that 
is expressly stated by him in his order of re- 
mand. 

I must consequently set aside the pro- 
ceedings of the District Judge after re- 
.mand and again remand the case to him 
so that he may carry out the previous 
order of this Court dated the 22nd of May, 
1923. "There will be no order as to the costs 
‘of these proceedings. 

R. L. Proceedings set aside. 


(1) 19 Ind. Cas. 770; 105 P. R. 1913; 133 P. W. 
1913; 224 P. L, R. 1913, EC 


ALLAHABAD HIGH COURT. 
SECOND Civrn ArPEAL No 1847 or 1924, 
April 6, 1927. ` 
Present:—Mr. Justice Iqbal Ahmad, 
KALLUC--PLAINTIFF—APPELLANT 


VETUS 
LOKMAD DAS AND oranes—Duranpants 


" —RESPONDENTS, ‘ 
Civil Procedure Code (Act V of 1908), O. XVII 
rr. 2, 3—Dismissal for default—Parties present— 
Order of dismissal, whether appealable—Court draw- 
ing up formal order and not decree—Right to appeal, 
whether affected—Judgmenis and orders—Interpreta- 
Es H canon mati ka law. 

rder , Y. 2 of the Civil Procedure Code appli 
only when one or both ofthe parties are ipn. aid 

2 4 
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consequently where asuit is dismissed for default in 
the presence of both the parties the dismissal must 
be taken to beone under O. XVII, r. 3 of the Code 
and not under O. XVII,r.2. Thefact that a formal 
order and not a decreeis prepared by the office is 
not decisive of the question whether the decision is 
one under r.2 or r. 3 of O. XVII. [p. 274, col. 2.] 

Where a judgment or order is ambiguous it must 
be so interpreted as to be in conformity with the pro- 
visions of law. [ibid] 

Johari Mal v Chandra: Sen (1), Chuttan Lal v. 


Kanhaya Lal (2) and Ram Adhin v. Ram Bharose (3), 
followed. ] 


Nasir Khan v. Itwari (4), distinguished. : 

Second appeal from a decree of the 
Additional Subordinate Judge, Bareilly, 
dated’ the 9th of September, 1924, 


Mr. S. C. Das, for the Appellant. 
Messrs U. S. Bajpai and S. Zafar Mehdi, 
for the Respondents. 


JUDGMENT.—This appeal must be 
allowed. The plaintiff-appellant brought 
a suit against the defendants-respondents. 
The suit was decreed ex parte onthe 12th 
' of February, 1524. On an application 
being made by defendants Nos. 1 and 
2, the ex parte decree was set aside, and 
the case was restored to its original num- 
ber on the 15th of March, 1921 and eventu- 
ally issues were framed on the 14th of 
April, 1824 and 12th of May, 1924 was fixed 
for final hearing of the suit. 

On that date the learned Munsif passed 
an order dismissing the suit. That order 
has been quoted in extenso by the lower 
Appellate Court. Against the order dis- 
missing the plaintiff's suit, the plaintiff 
filed an appeal in the lower Appellate 
Court. In that Court he was met by the 
objection that the order of the learned 
Munsif was one dismissing the suit for 
default, that is, was an order under O. 
XVII, r. 2, Civil Procedure Code and not 
an order under O. XVII, r. 3, Civil Pro- 
cedure Code and as such no appeal lay 
against that order in the lower Appellate 
Court. This contention of the defendants 
has found favour with the lower Appellate 
Court. ; 

The lower Appellate Court was of opin- 
jon that the order could be interpreted as 
an order either under r. 2 or r. 3 of 0. 
. XVII, Civil Procedure Code, but it seems 
to have been of opinion that the scale 
was, turned in favour of the defendants’ 
contention, because of the formal order 
that was prepared in pursuance of the 
judgment of the learned Munsif, which 
formal order distinctly showed that the’ 
Buit terminated noi by a decree but, by 
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an order dismissing the suit for default. . 
I am unable to agree with the lower Appel- 
Jate Court. s : 
On the date on which the learned 
Munsif dismissed the suit both the parties 
were present in Court. It is, therefore, im- 
possible to hold that the order of the learn- 
ed Munsif could have been under r. 2 cf 
O. XVII, Civil Procedure Code, which rule 
applies only when one of the parties or 
both the parties are absent, The fact that 


.8 formal order and not a decree was pre- 


pared by the office of the Munsif cannot 
be decisive of the question as to whether 
or not the decision of the Munsif was one 
under r. 3 of O, XVII, Civil Procedure 
Code. Both the parties being present 
the learned Munsif could only pro- 
ceed under r. 3 of O. XVII, and even 
if his judgment or order is ambiguous it 
must be so interpreted as to be in con- 
formity with the provisions of law. 
That being so I must hold that, the only 
course open to the learned Munsif being 
to proceed under r. 3 of O. XVII, Civil 
Procedure Code, he did proceed under 
that rule. The view thatItakeis in con- 
sonance with the view taken in the cases 
of Johari Mal v. Chandra Sen (1j, Chuttan 
Lal v. Kanhaya Lal (2) and Ram Adhin v. 


. Ram Bharose (3). 


Reliance has been placed by the lower 
Appellate Court on the case . of Nasir 
Khan v. Itwari (4). Allthat was decided 
in that case was that the right of appeal 
depends on what thé Court actually 
did and does not depend on what 
the Court ought to have done. In the 
present case it cannot be said that the 
Court did actually proceed under O. XVII, 
r. 2, Civil Procedure Code and, therefore, 
the contention of the defendants that the 
suit was dismissed for default and no 
appeal lay to the lower Appellate Court is 
untenable. 

For the reasons given above I must set 
aside the decree cf thé lower Appellate 
Oourt. But as the trial Court shut out 
the entire evidence in the case 1 must 
and do, set aside the decree of that Court as 
well, and remand the case to that Court 
through the lower Appellate Oourt with 


(1) 95 Ind. Cas. 798. 

(21 17 Ind. Oas. 838; 10 A. L. J. 478. 

(3) 85 Ind. Cas.27; 47 A. 181 at p.184; 22 A.L. J. 
1041; L. R. 5 A. 740 Civ.; A. I. R. 1925 All. 182. 

(4) 74 Ind. Cas. 905; 45 A. 669; 21 A. L. J. 667; 9 Q, 
& A, L. R. 645; A, I, R. 1924 All, 144, 
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directions to restore the case to its origi- 
nal number and fo proceed to dispose of 
the same according to law. Costs here and 
hitherto will abide the result. This order 
will have no effect against defendant No. 3 
who was exempted from the suit 

Appeal allowed: 


A. N. A. E, Case remanded. 
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OUDH CHIEF COURT. 
Second CIVIL Appsat No. 91 or 1927. 
April 21, 1927. 

Present:—Mr. Justice King. 
RAM LAL—DsrENDANT— 
APPELLANT 
: versus 
Kunwar RACHPAL SINGH AND ANOTHER 
— PLAINTIFFS, BAKHAT BALI AND ANOTHER 
—-DEFENDANTS~ RESPONDENTS, 

Hindu Law—Alienation by widow—Pilgrimage ‘to 
Dwarkanathji and Jagarinathji, whether conducive to 
husband's spiritual benefit—Legal necessity. 

A pilgrimage made by a Hindu widow to Dwarkaji 
or Jagannathji does not necessarily conduce to her 
husband's spiritual benefit and an alienation made by 
her for the: purpose is not an alienation which can 
ps aD on the ground of legal necessity. [p. 275, 
col. 2. 

Hari Kissen Bhagat v. Bajrang Sahai Singh (4), 
followed. 
` Mutteeram Kowar v. Gopal Sahoo(1), Sardar Singh v. 

Kunj Bibari Lal (2) and Khub Lal Singh v. Ajodhya 
Misser (3); distinguished. 

Appeal against the judgment and 
decree of the Subordinate Judge, Rae Bareli, 
in Oivil Appeal No. 99 of 1926, dated the 
‘9th December, 1926, upholding that of the 
Munsif, Rae Bareli, dated the Ist Septem- 
"ber, 1926. 

Mr. Radha Krishna, for the Appellant. 

Mr. Ram Barose Lal, for Mr. R.N. Shukla, 
. for Respondents Nos. 1 and 2. 


JUDGMENT.—This was a suit for 
recovery of certain trees. 'The last male 
owner was Shiv Raj Singh and on his 
death the property was inherited and held 
by his widow Musammat Sukhraj Kuar. 
On her death the plaintiffs claim the pro- 
perty as being the next reversioners to 
the last male owner. Some of the defend- 
ants resisted the suit on the ground that 
they had bought certain trees from Mus- 
ammat Sukhraj Kuar, and on the ground: 
that the plaintiffa were not the next re- 
versioners. Both the Courts below found 
that the plaintiffs are the next reversioners: 


Ram LaL v, RAGHPAL SINGH, 


should be considered as a “small 


275 
and that the transfers of the trees by the 
widow were not justified by legal neces- 
sity, and accordingly decreed the plaintiffs’ 
claim. 

The only point which I have to de- 


‘cide in second appeal is whether the sales 


of certain trees by the widow Musammat 
Sukhraj Kuar to defendant No.1 under 
two sale-deeds (Exs. A-l and A-2) can be 
held binding upon the reversioners as 
being alienations for “legal necessity.” 

It is, recited in the sale-deeds them- 


" gelves that the widow executed the first 


(Ex. A-1) for raising money for góing on 
pilgrimage to Dwarkaji, and the second 
(Ex. A-2)'for raising money for going on 
& pilgrimage to Jagannathji. The Courts. 
below have found that the alienations 
were in fact made forthe purposes men- 
tioned, but they have concurred in holding 
that the widow was not justified, on the 
ground of legal necessity in raising funds 
for the purpose of these pilgrimages. 

The general principle is not disputed, 
namely, that if à Hindu widow alienates a 
small portion of her inherited property 
for the purpose of acts, which, although 
not essential or obligatory are still pious 
observances which conduce to the spiritual 
welfare of her deceased husband, such 
alienations will be valid and binding 
upon the reversioners as being for "legal 
necessity.” 

On the view taken by the Courts below, 
with which I agree, there is no need to 
determine whether the property alienated 
portion” 
of her inherited property. $ 

No doubt the pilgrimages are pious 
observances, but there is no proof that the 
widow undertook them for her husband's 
spiritual welfare. So the issue is narrow- 
ed down to this—Does a pilgrimage made 
by a Hindu widow to Dwarkajior Jagan- 
nathji necessarily conduce to her husband's 
spiritual welfare. This is a difficult and 
delicate question for anyone, especially for 
a non Hindu, to determine. The answer 
depends upon the authoritative doctrines 
of the Hindu religion. 

No clear authority has been shown to 
me for holding that a pilgrimage ‘made 
by & widow to either of the places, men- 
tioned will conduce to her hugband's spiri- 
tual welfare. A widow's pilgrimage to* 
Gava for the purpose of performing her 
busband's sradda has been held to satisfy 
the requirements of legal necegsity-—Muf- 
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teeram Kowar v. Gopal Sahoo (1). The 
learned Munsif, who has discussed the 
whole question very carefully, has men- 
tioned a distinction between pilgrimages 
to Gaya and pilgrimages to other places. 
He states that pilgrims “visit Gaya in 
order solely to earn a spiritual advantage 
for the soufs of their dear departed ones." 
The learned Munsif being not merely a 
Hindu but also a Brahman is in the best 
position for knowing what is the Hindu 
belief on this point. If he is correct, 
then a widow's pilgrimage to Gaya would 
always be for legal necessity but pilgrim- 
ages to other places would not be for 
legal necessity unless they are" proved to 
be conducive to the husband's spiritual 
welfare. The learned Counsel for the ap- 
pellant has referred me to the case of 
Sardar Singh v. Kunj Bihari Lal (2) in 
which their Lordships of the Privy Council 
held that an alienation made by a widow 
-of a small fraction of the whole estate, 
for the continuous spiritual benefit of her 
deceased husband, could be upheld as valid 
and binding upon the reversioners. The 
farts of this case are clearly distinguish- 
able. In the case which was before their 
Lordships of the Privy Council the widow 
made a charitable giit of a small portion 
of the property inherited from her hus- 
band, expressly stating that she did so 
for the salvation of her husband and his 
family as well as for her own salvation. 
‘Obviously, therefore, it was intended to 
ponduce to her husband’s spiritual wel- 
are. 

The case of Khub Lal Singh v. Ajodhya 
Misser (8) has also been referred to by 
the learned Counsel for the appellant. In 
that case a Hindu widow raised money 
for the purpose of completing the build- 
ing of a temple which her husband had 
begun, and for excavating and consecrat- 
ing a tank in connection with the temple. 
The learned Judges held that the dis- 
position had been made for the perform- 
ing of a work of recognized religious 
merit and must, therefore, be treated as 
lawful, valid and proper. This again is 
distinguishable upon the facts. When the 
husband had begun the building of a 


(1) 1*B. L. R. 416; 20 W. R. 187, 
(2) 69 Ind. Cas. 36; 44 A. 503; A. I. R. 1922 P. C. 261; 
* 16 L. W. 871; 31 M. L. T. 253; 37. O.L. J. 383; 44 M. L. 
J. 166: 27 C. W. N. 653; 25 Bom. L. R. 648; 2 P. W.R, 
1923; 49 I. A. 383 (P. C.). 
(3) 31 Ind. Cas, 433; 43 C. 574; 22 O, L, J, 345, 
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temple it is natural to suppose that the 
widow, in completing “the building and 
adding a tank for the purposes of the 
temple, would be performing pious acts 
which would conduce to her husband's 


‘spiritual welfare, 


On the other hand, the learned Counsel 
for the respondent, has referred me to the 
case of Hari Kissen Bhagat v. Bajrang Sahar 
Singh (4) in which it was held that a widow's 
pilgrimage to Benares was not recognized 
as "legal necessity" by Hindu Law. 

The proposition that any pious act per- 
formed by a Hindu widow must neces- 
sarily confer spiritual benefit upon her 
husband, because husband and wife are an 
indissoluble entity, conflicts with the view 
taken in many cases by different High 
Courts e.g, Puran Dai v. Jai Narain (5), 
Ram Kawal Singh v. Ram Kishore Das (8) 
and Makhan Lal v. Gayan Singh (T). These 
decisions affirm the principle that a Hindu 
widow is not competent to alienate her 
inherited property for her own spiritual 
benefit, and imply that acts conducive 
to her own spiritual benefit are not ne- 
cessarily conducive to her husband’s spiri- 
tual benefit. 

The result is that I find no authority 
for the view that a Hindu widow's pil- . 
grimage to Dwarkaji or Jagannathji is 
necessarily conducive to her husband’s 
spiritual benefit. 

Both the learned Munsif and the learned 
Subordinate Judge are Brahmins and 
they concurred in .rejecting the appellant's 
contention. I should be reluctant to reverse 


‘their decision on a point of this sort 


without strong reasons, and I see no reason 
whatever for holding that they were wrong. 
J, therefore, dismiss the appeal with 
costs. 
G. H. Appeal dismissed. 
(4) 1Ind. Cas. 434; 13 C. W. N. 544 at p. 547; 9 0. 


. J. 453. 
(5) 4 A. 482; A. W.N. (1882) 115; 2 Ind. Dec. (N. 8.) 
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(6) 22 C. 506; 11 Ind. Deo. (N. 5.4338. 
(7) 9 Ind. Cas. 199; 33 A. 255; 8 Å. L. J. 13. 
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SIND JUDICIAL COMMIS- 
SIONBE'S COURT. 
MaüsogLLANEOES Orvit APPEAL No. 22 or 1925. 

* March 9, 1927. 

Present:—Mr, Rupehand Bilaram, A. J. C., 
and Mr. Lobo, A. J. C. 
BHAGWATIBAI—APPELLANT 
versus 


BHAGWANDAS AND oTRERS— RESPONDENTS, 

Registration Act (XVI of 1908), ss. 1? (a), 49— 
Transfer oy Property Act (IV of 1882)—Award 
affecting immoveable property over Hs. 100 in value, 
whether compulsorily ^ registrable—«N on-registration, 
effect of—Award in excess of reference—Party 
benefiting by exercise of arbitrator's powers in excess, 
whether entitled to object—Uncertainty of award, effect 


A. bona fide award affecting immoveable property 
worth more than one hundred rupees, whether by way 
of transfer or otherwise does not fall within the 
definition of any of the specific transactions which 
are referred to in the Transfer of Property Act as 
requiring registration. Such an award is not compul- 
sorily registrable under s.17,cl (1) of the Registra- 
tion Act and can be received in evidence without 
such registration. [p. 278, col. 2.] 

'Thiruvengidachariar v. Ranganatha Aiyangar (1) 
and Krishna Tanhaji v. Aba. Shetti Patil (2), followed. 

Obiter.—Where an award is not a genuine award 
based on a bona fide reference buta disguise to give 
effect to the agreement of the parties arrived at 
before thereference to arbitration and intended to 
evade the law relating to Stamps and Registration, 
the award is not inadmissible in evidence for want of 
registration but is no award at all and is, therefore, 
inoperativeas an award. An unregistered award 
eflecting partition of immoveable property signed by 
the parties in token of their consent thereon, is not an 
award but an instrument of partition which is com- 
pulsorily registrable and, therefore, ineffective and 
inadmissible if itis not duly registered. [p. 273, col. 
* 2; p. 279, col. 1.] 

Amarsi v. Dayal (3) and Tek Lal Singh v. Sripati 
Chowdhury (4), relied upon. 

It isonly the party prejudiced by the exercise of 
excessive authority by the arbitrator who is entitled 
to object to an award on that ground. [p. 279, col. 1.1 

Narsing Narain Singh v. Ajodhya Prosad Singh (5), 
followed. 

An award which is in’ excess of the jurisdiction of 
the arbitrators and which is vague and uncertain is 
invalid and cannot be enforced. [ibid.] 


Appeal against the judgment and decree 
of the First Class Sub-Judge, Shikarpur, 
dated the 26th March, 1925, in Suit No. 125 
of 1924. ° 

Mr. G. A. Kikla, for the Appellant. 

Mr. Dipchand Chandumal, for the Res- 
pondents. 

JUDGMENT.——This is an appeal 
against the order of the learned First 
Class Sub-Judge, Shikarpur, Mr Sheikh, 
refusing to file an award made without the 
intervention of the Court. 

The plaintiff-appellant is the widow of 
one Gordhandas. She claimed that she 
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had inherited the property of her deceased 
husband who was separate from his brothers 
the defendants Nos. 1—3 in the case and 
respondents Nos. 1—3 in this appeal. 

On the other hand, the defendants con- 


.tended that the deceased was a member 


of a joint Hindu family and all thatthe 
plaintiff was entitled to was the right of 
residence and maintenance in the joint 
family property. They alsocontended that 
she was in possession of certain jewellery 
valued at about Rs. 5,000 which she should 
account for. The parties referred their 
disputes to an arbitrator who was a cousin 
of the deceased and conferred very wide 
powers on him. Under the reference he 
was empowered to decide whether the de- ` 
ceased Gordhandas was separate from his 
brothers, and that if he was so, to award her 
one-fourth share in the joint family estate, 
In the alternative, ifhe came to the con- 
clusion that the deceased was not separate 
it was open to him either to award to the 
plaintiff her maintenance and at the same 
time to provide for her residence or, in 
full or part satisfaction thereof, to give to 
her a certain portion of the property either 
absolutely or conditionally. The arbitrator 
was also authorised to give directions for 
safeguarding of such property, to provide 
for the devolution of such property as the 
plaintiff might die dispossessed of includ- 
ing her jewellery and to make his award 
in different parts if he so wished, as cer- 
tain sums of money were expected to be 
received from the Land Acquisition Officer 
in respectofa portion of the disputed pro- 
perty which was under acquisition. . 
In his award the arbitrator evidently 
proceeded on the assumption that the de- 
ceased Gordhandas formed & member of 
the joint Hindu family with the defend- 
ants. He has awarded the plaintiff a 
sum of Rs. 8,000 for her maintenance and 
for the marriage "expenses of her two 
daughters subject to certain conditions. 
He has awarded to her the ornaments which 
were in her possession stating that they 
were her stridhan property, but has im- 
posed certain condifions as to their de- 
volution on her death. In additionto the 
foregoing he has awarded to her a life-time 
estate in one-fourth of the residential house 
with directions that it should devotve at 
her death, on her daughters amd their heirs 
and. had made certain provisions as to the " 
different parts of the house which should 
be occupied by the parties during her life. 
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time and has imposed certain restrictions 
as to alienation on both the parties.. 

Several objections to the award were 
filed by the defendants. The learned Judge 
has disallowed all of them except two. The 
first isthat the award not having been re- 
gistered was inadmissible in evidence; and 
the second is’ that the provision as to the 
devolution of the stridhan property was 
in excess of the authority of the arbitrator 
and was, therefore, bad. He has according- 
ly refused to file the award. ; 

The appellant has demurred to tlie find- 
ings on both these points. On the other 
hand the respondents have filed cross- 
objections and have pressed that the learned 
Judge was not only not right on these two 
points but was in any case wrong in decid- 
ing the other objections against them. 


Now, with regard to the two grounds 
on which the learned Judge below has 
proceeded, we think that he was clearly in 
error. 

In support of the first ground all that 
the learned Judge has said is “that in 
places to which the provisions of the 
Transfer of Property Act have been ex- 
tended the award cannot by itself transfer 
an interest in law," and as the Act has 
been extended to Sind, “the award must be 
registered before itis admitted in evidence.” 

This is ån absolutely incorrect statement 
of the law, and is based on a misconception 
of the provisions of the Act. 

There is nothing in the Act to suggest 


-that no transfer of an interest in immove- 


able property can be effected without a 
writing duly registered or that non-registra- 
tion of every document which affects a 
transfer of such interest renders it inadmis- 
sible in evidence, : 

All that the Act provides for, is, that 
certain specified transfers such as sales, 
gifts and mortgages of property exceeding 
Rs. 100 in value and leases for a period ex- 
ceeding one year shallonly be made by a 
writing duly registered. : 


If a transaction falling within any of 
these sections is not reduced to writing 
s, 91 of the Evidence Act excludes its proof 
by parol evidence. If it is reduced to 
writing, but the writing is not registered 
s, 49 ef the Registration Act declares that 
such writing *shall neither affect immove- 
“able property nor shall itbe received in evi- 

. dence ofa transaction affecting such pro- 


perty. 
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Now, the Registration Act which speci- 
fically deals with the effett of non-registra- 
tion is wider in its operation and applies 
to documents which affect an interest in. 
immoveable property exceeding Rs, 100 in 
value other than those specifically refer- 
red to in the Transfer of Property Act, 
but limits the operation of s. 49 to those 
documents only which are compulsorily 
registrable that is to say, documents re- 
ferred to in s. 17, cl. (1) of the Act and not 
excepted by cl, (2) of that section. 

An award is one of the excepted docu- 
ments and assuch it is neither rendered 
inoperative nor inadmissible in evidence by 
virtue of s 49 of the Registration Act. 

A bona fide award affecting immoveable 
property. whether, by way of transfer or 
otherwise would also not ordinarily fall 
within the definition of any of the specific 
transactions referred to in the Transfer of 
Property Act. 

A compromise of disputes resulting in 
the transfer of immoveable property has 
been held not to fall within the purview of 
the transactions referred to in the Transfer 
of Property Act so asto require the com- ` 
promise to be made by a writing duly 
registered. Thiruvengidachariar v. Ranga- 
natha Aiyangar (1) and Krishna Tanhaji v. 
Aba Sethi Patil (2). Moresoa genuine award 
effecting a transfer of property is not such 
a transaction, as it is notan act of the 
parties themselves but the act of a Judge 
chosen by the parties. 

It is no doubt true that under certain 
circumstances an award may become in- 
admissible. in evidence or to be in- 
operative as a valid transfer. ; 

Where an award effecting a parli- 
tion of immoveable property is signed by 
the parties in token of their consent thereto, 
it has been held that the award cannot 
be received in evidence unless it is re- 
gistered. Amarsi v. Dayal (3), Tek Lal 
Singh v. Sripati Chowdhury (4). In sucha 
case the award is not a mere award but 
something more. It is an” instrument of 
partition executed by the parties as well. 
is compulsorily registrable 
and is rendered both ineffective and in- 
admissible under s. 49 of the Registration 
Act. 


(1) 13 M. L. J. 500. 

(2) 4 Ind. Cas. 833; 11 Bom. L. R. 1336; 34 B. 139, 

(3)9 B. 50; 5 Ind. Dec. (N. 8.) 33. - ; 

(4) 20 Ind. Cas. 860; 18 O. W. N. 475; 19 C, -L. Jt 
123. 


^ 
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Again where an award is not a genuine 
award based on a bona fide reference but 
a disguise to give effect to the agree- 
ment of the parties arrived at before the 
reference to arbitration and intended to 
evade the law relating to Stamps and 
Registration, the award is not inadmissible 
in evidence for want of registration but 
is no award at all and is, therefore, inopera- 
live as an award. 

No such circumstances exist in the pre- 
sent case. The award is, therefore, not in- 
admissible in evidence. 

The second ground is equally un- 
sustainable and for two reasons. The 
reference expressly “empowered the arbi- 
trator io provide for devolution of the 
ornaments on the death of the plaint- 
iff. There’ was, therefore, no excess of 
jurisdiction. The provision in that be- 
half again was in favour of the objectors 
and one which could not be relied upon by 
them as being in excess of the arbitrator's 
authority. As said by Mukerji, J., in Nar- 
sing Narain Singh v. Ajodhya Prosad Singh 
(5) “It is only the party prejudiced by the 
exercise of excessive ‘authority by the 
arbitrator who is entitled to object to the 
award by reason of it; the party in whose 
favour the erroneous action of the arbitrator 


operates, cannot be heard to impeach the. 


validity of the award on this ground.” With 
these observations we are entirely in agree- 
ment. 

So far, therefore, as the two points on 
which the learned Judge proceeded are 
concerned, it would appear that the appel- 
laut is entitled to succeed. But we think 
that there is more substance in the objec- 
tions which were. disallowed by the lower 
Court. Though we have tried to make 
every intendment in favour of the award, 
we think that in respect of each. of the 
three items awarded to the plaintiff, the 
arbitrator has exceeded his authority in 
several particulars to the prejudice of the 
objeetors,and for which they have every 
cause to complain. We also think that 
the awardis uncertain in several respects 
and clothes the arbitrator with certain wide 
powers and confers benefits on him which 
lead us to the conclusion that the arbitra- 
tor has been partial in his own cause and 
that his awardis one which should be set 
aside. In dealing with the sum of 
Rs. 8,000 reserved for meeting the ex- 


os) 13 Ind. Cas. 118; 15 C. L. J. 110;16 O. W.N. 


BHAGWATBAI v. BHAGWANDAS. 


279 


penses ofthe maintenance ofthe plaintiff 

and the marriage of her daughters the 

arbitrator bas provided that interest accru- 

ing therefrom viz, Rs. 4U per month 

shall not be given wholly to the widow for 

her maintenance but shall be under the con- 

trol of Chetoomal Hariam, the brother of 

the arbitrator, who may award out of the 

said sum of Rs.40 such sum as he con- 
siders proper for her maintenance. The 

award further provides thatin the event 
the plaintiff marrying any of her daugh- 
ters or requiring any sum for purposes of 
sickness and the like, it shall be within the 
power of Chetoomal to award her such sum 
as he thinks proper out of the capital and 
that the “mount which remains after the 
marriages are performed shall be dealt with 
by Chetoomal either in paying it out to the 
second party, i.e, the objectors or to any 
of them or to the heirsof the first party, 
i. e., the plaintiff or to any of them, or if he 
go wishes, in paying the amount to any 
other person whomsoever which would in- 
clude the arbitrator, himself. Ifthe sum 
of Rs. 8,000 was reserved for the purpose 
of maintenance and marriage expenses then 
what remained of it was the property of the 
ebjectors, and any power conferred by the 
arbitrator on his brother to deal with such 
excess was a clear excess of jurisdiction pre- 
judicial to the objectors. 

With regard to the residential house, the 
arbitrator has provided that the plaintiff 
shall have a life interest in one-fourth 
share therein, that she shall occupy separate 
specified portions of the house and on her 
death the property shall absolutely belong 
to her daughters who shall, however, have 
no power to alienate their interest in the 
house without the consent of the arbitrator's 
brother and in the event of their alienating 
with such consent they shall not use the 
money realized therefrom without his con- 
gent. It further provides that during the life- 
time of the plaintiff the objectors shall have 
no right to alienate or let the three-fourths 
portions belon ging to them. The provi- 
gions again are clearly in excess of the 
authority of the arbitrator and such as to 
benefit the adr and result in great 

rdship to the objectors. 
he third item dealt with by him is that 
of the ornaments. LL 

Now, though no doubt the provision as to 
the devolution of the ornaments after the 
dedth of the plaintiff is not by itself against 
the interests of the objectors, certain con- 


e 
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ditions have been attached to rendering its 
provisions vague and indefinite. The award 
recites that the ornaments shall be the pro- 
perty of the objectors on condition that 
they bear her funeral expenses and the 
expenses of the gifts of the daughters and 
sisters and charity funds, but leaves unde- 
fined the nature of such gifts and the 
amount of thé charity funds. 

We think, therefore, that the award is 
one which cannot be enforced. 

We accordingly uphold the order passed 
by. the lower Court on grounds different 
from those on which the learned Judge 
has proceeded, and in the circumstances 
order that each party should bear his own 
costs throughout. , 


P. B. A, Appeal dismissed. 
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LAHORE HIGH COURT. 
Sxconp O1vit ApPEAL No. 2357 or 1926. 
Mareh 1, 1927. 

Present :—Mr. Justice Skemp. 
Musammat BHAGAN—Derenpant— 
APPELLANT 
versus 

BUTA MAL—PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, rh 
(2), O. XXII, r. 4, O. XLI, r. 81—Abatement—Death of 
unnecessary party—No abatement as against other 
parties-—Unnecessary finding—Omission tc take cross- 
objections, effect of —Judgments, contents of —Omission 
to give reasoned finding—Remand. 

Where a defendant who is not a necessary party 
but who is added only asa matter of precaution dies 
and his .representatives are not brought on record 
fn time, the suit does not abate as against the other 
defendants.. [p. 281, col. 1.) 

The fact that no cross-objections are taken by a 
respondent in whose favoura deoree has been passed 
against the findings of the lower Court which are 
adverse to him does not debar him from raising such 
objections in second appeal if the decree of the first 
Court is reversed in appeal. [p. 281, col. 2.] 

An Appellate Court can remand a case for a rea- 
soned decision where the judgment does not comply 
with the requirements of O. XX, r 4 (2) or O. XLI r. 
31 of the Oivil Procedure Code. [ibid.] , 

l Second gappeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 29th May, 
1926, reversing ‘that qf the Sub. Judge, 
Fourth Class, Jhelum, dated the 19th May, 
1925. » 

Dr. Nand Lal, for the Appellant. 

Mr. Dhan Raj Shah, for the Respondent. 

JUDGMEN'T,—One Hari Ram sued 
for possession of a house on the grotind 
that it had been sold to him by Devi Ditta 
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Mal deceased. He joined as defendants thé 
two widowed daughteys-in-law .of Devi 
Ditta Mal, Musammat Bhagan and Musam- 
mat Shiv Devi. Musammat Bhagan denied 
knowledge of the sale, pleaded that Devi 
Ditta Mal had no right to sell and that the 
house was her exclusive property having 
fallen to her husband’s share when the 
latter separated from his father 30 years 
previously. Musammat Shiv Devi admitted 
that Devi Ditta Mal had sold the house and 
said that she had no concern with it. The 
Subordinate Judge, framed an issue ‘‘ Was 
Devi Ditta Mal vendor owner of the 
nonr and did he sell the house to the plaint- 
if ? 3, . . 

After this issue was framed the plaintiff 
died on the 10th of April, 1924, and there 
was a contest who should be appointed his 
legal representative. This was not settled 
until the 22nd of Janvary, 1925, when the 
Subordinate Judge appointed one Buta Mal. 
Subsequently Musammat Bhagan pointed 
out that Musammat Shiv Devi had also 
died ; her petition stated that shehad died 
on the same date as Hari Ram. No ap- 
plication was ever madeto bring on the 
record any representative of Musammat 
Shiv Devi. . 

Th: Subordinate Judge held that the suit 
abated ; went on further to say quite briefly 
that the evidence proved the sale to Hari 
Ram. He dismissed the suit and Buta Mal 
appealed. On appeal the learned District 
Judge held that the suit abated only as far 
as Shiv Devi was concerned and could pro- 
ceed against Musammat Bhagan. Onthe 
Subordinate Judge's own showing Buta Mal 
was entitled toa decree against Musammat 
Bhagan and this was granted, 

Musammat Bhagan, has now come to this 
Court, On further appeal on the points 
(1)that the suit abated, and (2) that if not 
the District Judge should have remanded 
the case tothe lower Court for decision 
on the merits. ` f 

On the question of abatement as already 
noted no successor to Musammat Shiv Devi 


. was ever brought on therecord and the 


date of her death is, therefore, not material, 
The sole question is whether she was a 
necessary party. 

The appellant's argument is that the 
vendor Devi Ditta Mal had two sons; it was 
said that they predeceased him and that 
their respective widows each had an interest 
in the property, therefore, Musammat Shiv 
Devi was a necessary party. 
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On the other hand, Musammat;Shiv Devi 
herselfin her written statement stated that 
8he had no connection with the house. 
The learned: District Judge wrote “In my 
opinion she was not a necessary party and 
was impleaded as a matter of precaution 
only; and with this Iagree. If Musammat 
Shiv Devi had not been impleaded the suit 
could have been tried against Musammat 
Bhagan alone who asserted her exclusive 
rights of possession. I, therefore, hold that 
the suit can proceed against Musammat 
Bhagan. , 

On the second point the Subordinate 
Judge wrote as followg:—'' the ownership of 
Devi Ditta Mal in respect of the house and 
its sale for consideration to Hari Ram has 
beensatisfaetorily proved by the evidence 
on therecord and the defendant, Musammat 
Bhagan has totally failed to establish the 
alleged exclusive ownership of the house by 
means of partition between her husband 
and father-in-law ; and itis needless to go 
into details in regard to the original issue 
in the case as the suit has clearly abated. 

That was all upon the merits, and that of 
course was obiter as he-had already decided 
the point of abatement. When the case 
came before the District Judge after decid- 
ing the question of abatement he eited these 
remarksand went on “the point of abatement 
havidg been decided in favour of the ap- 
pellant Buta Malis entitled to the decree 
for possession on the own showing of the 
learned Sub-Judge." "Therefore it is clear 
that the appellant has not had a reasoned 
finding on the evidence in either Court. 

Mr. Dhanraj for the respondent Buta Mal 
suggested, though not seriously, that the 
findings were findings offact; but no rea- 
sons are given to support them and the ques- 
tion becomes whether the judgments were 
in accordance with law. Mr. Dhanraj's 
serious contention is that Musammat Bha- 
gan took cross-objections to the District 
Judge against the finding of the Subordi- 
nate Judge on the question of costs only and 
did nat attack the finding that the sale was 
proved. Therefore he says Buta Mal can- 
not re-agitate this question now. The ar- 
. gument is that cross objections are like an 
appeal; ifan appeal is not lodged against 
a decree the decree is final and similarly 
if no eross objections are lodged against 
& point decided against a respondent then 
that point is final. : 

The argument is fallacious because the 
finding, ifit can be called such, was not 
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necessary to the determination of the suit 
which had already been decided by the 
Subordinate Judge on another point. I hold, 
therefore, that the plaintiffs omission to 
protest by way of cross-objection is no bar 
to his protesting now. 

The judgment of neither the Subordinate 
Judge nor the learned District Judge on 
this point was in accordance with law. 
Order XX, r. 4 (2) of the Code of Civil 
Procedure lays down that judgment should 
contain a concise statement of the case, the 
points fpr determination, the decision there- 
on and the reasons for such decision. 
Similarly O. XLI, r. 31, lays down that 
the judgment of an Appellate Court shall 
also give the reasons for decision. In this 
case neither the Subordinate Judge nor the 
learned District Judge gave reasons for 
decision. 

I, therefore, accept the appeal and remand 
the appeal to the Court of the District 
Judge with directions that he should do 
what ought to have been done in the first 
instance, t. e., remand the case to the Court 
of the Subordinate Judge for a reasoned 
decision on the first issue. I note each 
party closed its case in the Court of the 
Subordinate Judge and that neither has a 
right to produce any futher evidence. The 
costs of this hearing are to be costs in the 
cause. 


A. N. A. Appeal accepted. 


OUDH CHIEF COURT. 
SgeoNpD Civit ApPRAL No. 280 or 1926. 
April 19, 1927, 

Present :—Mr, Justice Hasan. 

JAI NARAIN AND OTHERS—PLAINTIFFS 
—APPELLANTS 
versus 
MAHABIR PRASAD AND ANOTRER— 
Derg vpaNnts—REsPONDENTS, 

Hindu Law—Debt contracted by father —Partition 
of family property—Som's liability, whether extin- 
guished. 4 

According to Hindu jawa son is bound to dis- 
charge a debt contracted by his father which ig 
neither illegal nor immoral out of the family assets 
even though a partition of the family property has 
been effected subsequently. 

Second civil appeal from the juflgment 


and decree of the Second Additional Sub, 


ordinate Judge, Lucknow, dated the 18th 
May, 1926, reversing those of the Munsif, 
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"a Lucknow, dated the 20th October, 
1 

Mr. D. K. Seth, for the Appellants. 

Mr. Mukand Behari Lal, for Respond- 
ent No. 1. 

JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the Second Addi- 
tional Subordinate Judge of Lucknow, dated 
18th of May, 1926, reversing the decree of the 
Munsif, South Lucknow, dated the 20th of 
October, 1925, and thereby dimissing the 
appellants avit with costs, 

The plaintiffs, Jai Narain and Ram 
Sarup, are minor sons of Moti Lal. The 
father and the two sons admittedly con- 
stituted a joint Hindu family, governed 
by the Law of Mitakshara, and ‘while the 
family was joint, on the 26th of May, 1919, 
Moti Lal borrowed a sum of Rs. 400 from 
the defendant.Mahabir Prasad, and in evi- 
dence of the loan transaction, executed a 
hand-note for the same amount in favour 
of Mahabir Prasad. On the 17th of May, 
1921, Mahabir Prasad obtained ‘a decree on 
the basis of the hand-note, already mention- 

‘ed, as against Moti Lal and in execution 
nf the decree, attached and proceeded to 
sell certain immoveable property. To this 
the plaintiffs objected but their objections 
were disallowed. In consequence thereof 
the plaintiffs, on the 13th of May, 1924, in- 
stituted the suit out of which this appeal 
arises for a declaration to the effect that 
the attached property belonged to the 
plaintiffs and that Moti Lal -had no interest 
in them. 

The exclusive title on which the plaint- 
iffs rested their case arose out of the fact 
fhat by virtue of an award dated the 14th 
of August, 1914, all the family prop:rty 
including the property insuit was allotted 
to the plaintiffs, no share being given to 
Moti Lal on the ground that he had squan- 
dered propsrty worth more than his share 
in the tamily assets. 

It will be seen from what has been stated 
above that Moti Lal had borrowed the sum o? 


Rs. 400 while the family was joint and that. 


the ereditor had obtained the decree in 
respect of that loan after the partition 
between Moti Lal and the plaintiffs, 

The sole argument advanced at the 
hearing of this appeal on behalf of the 
plaintiffs is that the liability of the family 


property to pay Moti Lal's debt ceased: 


by reason of the partition of August, 1919, 
according to which the property now ‘in 
suit came to be vested in the plaintiffs, 
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The trial Court accepted the plaintiffs’ 
ease and decreed the,suit. Tne lower 
Appellate Court has taken a contrary view 
and dismissed the suit as almeady observ- 
ed. 

I am of opinion that the decision of the 
lower Appellate Court is correct. It is 
agreed that the debt which Moti Lal in- 
curred on the 26th of May, 1919, was neither 
illegal nor immoral. lt follows, accord- 
ing to the decision of their Lordships of 
the Judicial Committee in the ease of Brij 
Narain Rai v. Mangla Prasad Rai (1), that 
the family assets could be taken in exe- 
eution proceedings upon the decree obtain- 
ed for payment of that debt by the creditor. 
on the 17th of May, 1921, and it seems to me 
immaterial that there has been a partition 
of the family property subsequent to the 
date of the loan. According to Hindu 
law the son was bound to discharge the 
ancestral debt as hisown, principal and 
interest, whether he received any assets or 
not from the ancestor. The decisions of the 
British Indian Courts have, however, 
established the principle that the son is not 
liable for any debt unless he receives assets 
[see the observations of their Lordships of 
the Judicial Committee in the case of Masit 
Ullahv. Damodar Prasad (2)]. The plaintiffs, 
in the present case hold the property in suit 
which wag formerly also their father’s. The 
liability for payment of the father's debt, 
therefore, attaches to this property, This 
view is in consonance with the opinion ex- 
pressed recently by a Bench of this Court 
in the case of Jageshar Pandey v. Mani 
Ram (3) and also with the principle of a 
recent decision of the High Court in Madras 
in the case of J agannatha Rao v. Viswesan 


(4). 
'The appeal, therefore, fails and is dismiss- 


ed with costs. 
G. H. Appeal dismissed, 
A 77 Ind. Cas, 689; 51 I. A. 129; 21 A.L J. 934; 
6 M. L. J. 23; 5 P. L. T. 1; 28 Q. W. N. 253; (1924) 
. N. 9 L. . 72; 9 Pat. L. ; 
R. 82: A. I. R. 1924 bi: C. 50; 33 M. L. T. 457; 
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1; 31 C. W, N. 293; 38 M. L. T. 77 (P. C.). 

(3) 101 Ind. Oas. 907; 4 O. W. N. 403. 

(4) 80 Ind. Cas. 228; 47 M. 621; 46 M. L. J. 590; 19 
L. W. 691; A. I. R. 1924 Mad. 682. 
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LAHORE HIGH COURT. 
Freer Civin ApPzAL No. 1512 oF 1922. 
March 1, 1927. 

Present:—Mr. Justice Broadway and 

` Mr. Justice Agha Haidar. 
RISAL SINGH AND ANOTHER— PLAINTIFFS 
— APPELLANTS 
versus 
MANOHAR LAL AND O0OTHERA—-DEFENDANITS 


— RESPONDENTS. 

Contract Act (IX of 1872), s. 16—Umdue-influence— 
Mortgage, terms of, when not to be enforced—High 
rate of interest, enforceability of—Accumulation of 
interest, whether ground for reduction-—Mortgage by 
conditional sale—Registered document, presumptions 
in case of—Onus of proof of consideration— Practice 
—Admission by Pleader in trial Court—Retraction 
from admission in appeal. : 

In the case of a registered document, it must be 
presumed that the document was explained by the 
Sub-Registrar to the executant who admitted its 
execution and the receipt of consideration and that 


the whole proceedings in connection with registra- ' 


tion and endorsement, etc., were regular and in order. 
Lp. 285, col. 2 ] ' 

Gangamoyi Debi v. Troiluckhya Nath Chowdhry (1) 
and Baijnath Singh v. Jamal Bros. & Co., Ltd. (2), 
followed. s 

À money lending transaction though improvident 
and even harsh should be enforced unless it is es- 
tablished that the lender by taking unfair advantage 
of his position has secured an unconscionable bargain 
for himself from the borrower by dominating his 
will Therefore, interest must be allowed at the 
rate stipulated in the mortgage-deed even though it 
may be a high one unless the case is clearly brought 
MEN the four corners of s. 16, Contract Act. [p. 286, 
col. 1. $ 


Dhanipal Das v. Maneshar Bakhsh Singh (3) and | 


Maneshar Bakhsh Singh v, Shadi Lal (4), distingu- 
ished, 

Sundar Koer v. Rai Sham Krishen (5), Aziz Khan 
v. Dn Chand (6) and Balla Mal v. Ahad Shah (7), fol- 
lowed. 

The mere fact that interest has accumulated as a 
' result of the efflux of time coupled with default of 
payment of interest on the part of the mortgagor 
cannot be a defence which the mortgagor can validly 
raise in order to ask the Court to reduce the amount 
claimed by the mortgagee. [p. 286, col. 2.] 

The condition in a mortgage-deed that if the 
entire amount of the mortgage-money with interest 
was not paid within 2 years, the mortgagees would 
become absolute owners of the property is by no 
means illegal. It is mérely a mortgage by conditional 
sale, [ibid.] : 

In case of a.regigtered document the onus of prov- 
ing that itis without consideration is on the party 
alleging it. [p. 285, col. 2.] 

It is not open toa party in appeal to try to go 
behind an admission made-by his Pleader who 
represented him in the trial Court by engaging a 
NN Counsel in the Appellate Court. |p.. 287, col. 

First appeal from the preliminary decree 
of the District Judge, Hissar, dated the 27th 
March, 1922, 

Pandit Nanak Chand and Mr. Anant Ram 

Khosla, for the Appellants. 
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Messrs. Kishan Dayal and Hargopal, for 

the Respondents. 
JUDGMENT. 

Aga Haidar, J.—This appeal arisesout 
of a suit for possession, by redemption of 
certain mortgaged land detailed in the 
plaint, on payment of Rs. 1,633 5-4 or any 
other amount which the Coutt may deem 
proper with reference to the circumstances of 
the case. The Court below decreed the 
plaintiffs! claim for possession of the land 
on condition that the plaintiffs should pay 
to the defendantsa sum of Rs. 30,000 with- 
in six months from the date of the pro- 
nouncement of the judgment. The usual 


. preliminary decree was ordered to be drawn 


up under O. XXXIV, r. 7 of the Civil Pro- 
cedure Code, The plaintiffs have come up 
in appeal to this Court. 

The facts are briefly these:— On the 29th 
of June, 1593, Dewat Ram  mortgaged 
101 bighas khamof land to one Daya Ram 
forsum of Rs. 200. The mortgage was 
usufruetuary, and the rate of interest was 
Rs. 1-9-0 per cent per mensem compound 
interest with yearly rests. On the 15th of 
November, 1893, Dewat Ram and his brother 
Sis Ram mortgaged with possession 352 
bighaskham of land together with a house 
to Dharu Mal and Daya Ram for Rs. 6:0. 
The consideration was made up in this 
way:— . 

Due under the first mortgage...... Rs, 213. 

Advanced in eash.............. ..... Rs. 477, 


The term ofthe mortgage was three years 
and the rate of interest was also the same. On" 
the 22nd of December, 1894, Dewat Ram and 
Sis Ram mortgaged the same property for 
Rs. 4:0, Rs. 131 being interest due under 
the last mentioned bond and Rs. 319 cash 
advance. The mortgage was with posees- 
sion and the rate of interest was the &ame. 
The bond in suit is dated the 28th of 
June, 1899. The parties to this document 
are the same as those of the prior bonds of 


‘the 15th of November, 1893, and the 22nd 


of December, 1894 andthe terms are also 
practically the same'except that, instead of 
Rs. 1-9-0 per cent per mensem compound in- 
terest with yearly rests, this bond provides 
six monthly rests The house was also 
taken outof the security, which under this 
bond remained 352 bighas kham of land 
only. lt may also be noted that the bond 
of 1899 contains a specification of the res. 
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pective interests of the mortgagees in that 
the share of Daya Ram is given as one- 


third and that of Dharu Mal as two thirds. 


The mortgagees did not take possession 
under this usufructuary mortgage of 1899, 
but contented themselves by taking a 
kabuliyatfrom the mortgagors, who remained 
in physical possession of the property on 
payment ofa yearly rent of Rs. 300. On 
the: 24th of December, 1903, the mortgagors 
redeemed one-third of the land on payment 
of Rs. 816-10-8 to Daya Ram, one of the mort- 
gagees, being one-third shareof the total 
mortgage money. TheJplaintiffs-appellants 
are the heirs and representatives of Sis Ram 
and Dewat Ram while the defendants res- 
pondents are the sons of Dharu Mal, Daya 
Ram having dropped out as the result of 
the redemption of his one-third share in the 
mortgage. : . 
The present suit is forthe redemption 
ofthe remaining two-thirds of the mort- 
gaged property on payment ofa sum of 
Rs. 1,633 5-4 representing two-thirds of the 
original mortgage-money. The main allega- 
tions of the plaintiffs are that the mort- 
gagein suit was obtained by the mortgagees 
by the exercise of fraud and undue influ- 
ence upon the original mortgagors, that in 
fact no consideration passed under the 
mortgage and that the rate of interest was 
penal and had been fraudulently entered 
in the document, since the mortgagors were 
given to understand that it was only 
Re. lper cent. per mensem. ' It is also alleg- 
ed that at the time when Daya Ram releas- 
ed one-third share of the mortgaged land 
on receipt.of Rs. 816-10-8 Dharu Mal mort- 
fSagee had also agreed to release his two- 
thirds share ofthe mortgaged property on 
payment of a proportionate share of the 
mortgage money, but that, as the mortgagors 
were poor people, they could not raise the 
requisite sum, Itis further alleged that at 
- the time of the execution of the document 
insuit,there wasa great famine in the 
district of Hissar and the mortgagors -were 
inextremely straitened circumstances and 
were in fact starving and so easily fell into 
the clutches of the defendants, money- 
Jenders. It may be obsetved here that there 
is no prayer in the plaint asking for the 
cancellation of the mortgage bond of 1899 
on the gyound of fraud, undue influence, etc. 
The written, statement controverts the 
main allegation of the plaint, and it is 
pleaded therein that the mortgage bond of 
1899 was adocument to which no exéeption 
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could be taken as the rate of intersst and the 
other terms were not unusual. Itis fur- 
ther pleaded that the plaintiffs were ready 
and willing a short time «ago to pay 
Rs. 15,000 for the redemption of mortgage, 
and that, having regard to the aecounts 
filed by the defendants and the conditions 
set forth in the mortgage-deed, the plaintiffs 
could not redeem the land unless they paid 
Rs. 30,000. It is also urged that the plaintiffs’ 
objections in respect of consideration, fraud 
and undue influence are barred by limitation 
and that the mortgage-deed having been 
acted upon by the plaintiffs themselves, it 
was not open to them fo raise any objections . 
now. The learned District Judge framed a 
number of issues but has disposed of the 
case by recording findings on Issues 
Nos. 1, 2,3 and 60nly. These issues are as 
follows:— 

"(]) Was the mortgage executed under 
undue influence and fraud? 

(2) Are the mortgagors entitled to redeem 
on payment of Rs. 1,633-5-4 ? : 

(3) Are the mortgagees entitled to realise 
thirty thousand rupees ? 

(6) Are plaintiffs’ pleas about want of con- 
sidezation and necessity and fraud and 
undue influence barred by limitation ? " 

On the first issue the learned District 
Judge, has held that no case of fraud has 
been made out by ihe plaintiffs, but he has. 
found that the mortgage  bondin suit 
was obtained by the exercise of undue in- 
fluence. : 

On Issue No 6 which deals with the ques- 
tion of limitation, he had held that the 
plaintiffs’ plea of undue influence is barred 
by limitation, having regard to the provi- 
sions of Art. 91 of the Indian Limitation Act. 
In other words, he has held that, although 
the document may have beenobtained by the 
exercise of undue influence, nevertheless the 
document was enforceable at law as the suit 
had been brought longafter the expiry of 
the prescribed period of three years’ limita- 
tion, so that the plaintiffs are debarred from 
questioning the validity of the mortgage- 
deed. 

Issues Nos.2 and 3 have been decided to- 
gether and, as the plaintiffs’ Pleader did 
not dispute the correctness of the account 
filed by the defendants by which they arriv- 
ed at the figure of Rs. 30,000 the learned 
District Judge passed a decree for redemp- 
tion conditional on payment of that sum. 

The ease was argued at considerable: 
length by the learned Counsel’ for the 


- [1021 0. 1997) 
plaintiffs-appellants. His main contention 
“was that the pled of undue influence hav- 
ing been found in favour of the plaint- 
iffs the learned District Judge ought to 
have decreed the claim on payment ofthe 
amount admitted by them and that his 
finding on the question of limitation was 
erroneous. He also urged thatthe issue 
as regards fraud should have been decided 
by the Court below in the plaintiffs’ favour. 
After a perusal of the judgment and hear- 
ing some of the argumentsat the Bar, wedid 
not feel satisfied as to the correctness of 
the learned District Judge’s finding on the 
-plea of undue influence. The learned 
Counsel was called upon to support the find- 
ings of the learned District Judge on this 
issue. In hisargument on this part of 
the case he raised four points, the conten- 
tion being that the plaintiffs 
taken to have been under the undue influence 
of the mortgagees, seeing that they agreed 
to terms which are on the face of them bard 
and unconscionable. These points are as 
follows:— 

(1) That the document was without any 
‘consideration; 

(2) that Re, 19 0 percent. per mensem 
compound interest with six monthly rest 
: was penal and exorbitant; 

(3) that clause No. 5 of the mortgage- 
deed as regards the conditional sale was 
‘harsh and unconscionable; and 

(4) that the plaintifis were to pay in- 
` terest aa well as the land revenue, 

Asregards the first point it is true that 
at the time of the execution of the bond 
in suit no consideration was paid in cash, 
but the consideration consisted of the 
principal and interest due under the two 
previous bonds. The defendants have 
submitted their accounts and their correct- 
ness was not challenged by the plaintiffs’ 
Pleader in the trial Court. We may takeit, 
therefore, that the amount of consideration 
mentioned in the bond is correct. As to 
why the predecessors of the appellants 
agreed to execute the document of 1899, 
when they were not pressed with any neces- 
sity for borrowing afresh sum of money 
is difficult tosay. They may have had 
reasons of their own, and it is possible 
that the mortgagees might have been 
thinking oftaking foreclosure proceedings 
which the mortgagors were anxious to 
avert. Anyhow it cannot be said that the 
document was without consideration 
simply because there was no cash pay- 


must be 
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ment at the time of the execution of the 
deed. The document was registered 
and, having regard tothe observations of 


‘their Lordships of the Privy Council in 


Gangamoyi Debi v. Troiluckhya Nath Chow- 
dhry (1) and Baijnath Singh v. Jamal Bros. 
&Co., Ltd. (2), we may take it that the docu- 
ment was explained by Sub Registrar to the 
executants who admitted its execution and 
the receipt of consideration and that the 
whole proceedings in connection with re- 
gistration and endorsement,ect , wereregular 
and in'order. In any event the burden of 
proof was upon the plaintiffs to show that 
the document was without consideration. 
So far from discharging this burden the 
plaintiffs in the present suit are seeking 
to redeem the mortgage on payment of the 
mortgage money mentioned in the bond 
itself, 

Asregards the second point, a good deal 
of argument was addressed to us based 
on the ground that the rate of interest was 
extortionate and should be relieved against. 
We have been referred to a number of 
cases and particularly to Dhanipal Das v. 
Maneshar Bakhsh Singh (3) and Maneshar 
Bakhsh Singh v. Shadi Lal (4). It is true 
that ‘there are certain observations in these 
two cases which lend some support to the 
contention raised by learned Counsel for 
the appellants, but those observations 
must be read along with the particular 
facts of those cases and cannot be regard- 
ed as of universal application. In fact 
in Sundar Koerv. Rai Sham Krishen (5), 
the last two precedents were distinguished 
by their Lordships ofthe Privy Counsile 
on the ground that in those cases the bor- 
rower was a “disqualified proprietor” under 
the Oudh Land Revenue Act of 1876 and 
his estate was under the management of 
the Court of Wards and that this circum- 


(1) 330.531; 3O. L. J. 349; 10 C. W. N. 522; 8 
Bom. L. R. 375; 1 M. L. T. 131; 16 M. L.J. 161; 331 
A. 60 (P. C. 


. 549,4 O L. J. 1; 3 A. 

L. J. 495; 8 Bom. L. R. 491; 16 M. L. J, 292; 1 M. L. 
T. 205; 33 I. A. 118; 9 O. C. 188 (P. C.). 
(4) 3 Ind. Oas. 385; 31 A. 386; 6 A. L. J. 707; 10 C. 
L. J. 76; 13 C. W. N. 1069; 11 Bom. L. R. 884; 6 M. 
L. T.71; 19 M, L. J.438; 120. Os300; 36 L A. 96 


P. Q.. 

: (5) 34 O. 150; 110. W.N. 249; 5 O.L. J.106;9 
Bom. L. R. 304; 17 M. L. J, 43; 2 M. L. T. 73; 4 AL, 
J, 109; 34 I. A. 9 (P. O). 
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stance created a peculiar disability in him 
so that, having regard to these circum- 
stances the lender was in a position to 
dominate his will. Thus these two cases 
do not help the appellants. The appel- 
lants:re Jats, and it is unlikely that they 
would be so pliable as to easily come 
under the influence of the defendants who 
are mahajans. Time was when Courts 
of Justice in their solicitude to protect 
the mortgagors from the cupidity of grasp- 
ing money-lenders were disposed to reduce 
the rate of interest if it appeared to be 
exorbitant, but the tendency of the latest 
pronouncement of fheir Lordships of the 
‘Privy Council seems to be that, unless 
the mortgagor can clearly bring his case 
within the four corners of s. 16 of the 
Indian Contract Act, the parties must be 
held to be bound by the terms of their 
contract as embodied in the mortgage, 
however, harsh such terms might appear 
to be, vide Aziz Khan v. Duni Chand (6) 
and Balla Mal v. Ahad Shah (7). In these 
cases the rate of interest was respectively 
25 per cent. and 30 per cent. compoundable 
yearly and was held to be enforceable. 
Their Lordships have very clearly laid 
down that a transaction though improvi- 
dent and even harsh, should. be enforced 
unless itisestablished thatthe money-lender, 
by taking unfair advantage of his posi- 
tion,had secured an unconscionable bargain 
for himself from the borrower by dominat- 
ing his will Cases might arise when 
originally a small sum was advanced but 
by accumulation of interest it has swelled 
up to a very large sum, but, as pointed out 
"by their Lordships of the Privy Council in 
Balla Mal v. Ahad Shah (T) we should look 
at the transaction at its inception and 
see if at that time it was so hard and 
unconscionable that a Court of Justice 
would not enforce it. The mere fact that 
interest has accumulated as a result of the 
efflux of time coupled with default of pay- 
ment of interest on the partof the mortgagor 
cannot bea defence which the mortgagor 
can validly raise in order to ask the Court 
to reduce the amount claimed by the 
mortgagees. To the sdme effect is the case 


(6) 48 Ind. Cas, cM P. R. 1918; 23. C. W. N. 130; 
155 P. W. R. 19184P. O.). 
. . Cas. 1; 124 P. R. 1918; 35 M. L. J. 614; 
VE "98 O. W. N. 233; 25 M. L. T. 55; 180 
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reported in Khota Ram v. Nawaz (8), where 
Aziz Khan v. Duni Chand (6), and Balla 
Mal v. Ahad Shah (7) are referred: to and 
applied. The recult is that merely because 
the sum originally advanced by the mort- 
gagees has swelled up toavery high figure 
does not constitute a valid ground which 
would justify a Court of Justice in cut- 
ting down the rate of interest. We may 
also point out that the stipulated rate 
of interest is by no means unusual In 
fact it works out to belower than Rs, 24 
per cent. per annum compound interest with 
yearly rests. f 

As regards the third point, the con- 
dition that if the entire amount of the 
mortgage money with interest wasnot paid 
within two years, the mortgagees would 
become absolute owners of the property is 
not by any means illegal. It is merely a 
mortgage by conditional sale. In the 
Provinces where the Transfer of Property 
Act (1V of 1882) isin force, à mortgage by 
conditional sale is distinctly recognised by 
the Legislature. At the time when the 
document in suit was executed there was 
nothing illegal or improper in introducing 
this term into a mortgage-bond. 

As regards the fourth point, cl. (4) of the 
bond provides that the whole of profits from 
the mortgaged land which may accrue after 
payment of revenue and the village cesses 
shall be credited towards interest. Along 
with the mortgage-bond in suit the mort- 
gagorshad executed akabuliyat under which 
they were let into possession as lessees and 
after paying the Government revenue they 
wereto pay asumof Rs 300 and afterwards 
Rs, 200 a year as rent to the mortgagees. 
There is nothing hard or unconscionable in 
this arrangement. On theother hand, it is 
a very common method employed by 
mortgagees in orderto ensure the regular 
payment of interest. The document had 
been in force for about 21 years, and soon 
after its execution the parties appeared 
before the Revenue Authorities in order to 
get mutation effected in ‘favour of the 
mortgagees, Several kabuliyats were exe- 
cuted by the mortgagors in favour of the 
mortgagees from time to time and had been 
more or less acted upon. We have also the 
fact that the plaintiffshad been repeatedly 
sued by the mortgagees for arrears of 
kabuliyat money and decrees were passed 
against them sometimes ex parte and at 

8) 72 Ind. Cas.765; 4 Lah, 76,5 Lah. L. J. 238; A 


I h 1924 Lah, 21, 
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other times on contest and throughout these 
proceedings and* transactions the plaintiffs 
or their predecessors never raised any 
protest that the document in suit had been 


obtained by fraud or undue influence and -~ 


was without consideration. Some oral 
evidence has been produced on behalf of 
the plaintiffs to show that at the time of the 
execution of the mortgage bond in suit there 
was a famine and that the mortgagors were 
in a state of want; but this evidence is not 
convincing and we are not satisfied that the 
parties were not dealing with each other at 
arm’s length at the time when the document 
in suit was executed; Having regard to all 
the circumstances of the case we are satisfied 
that the document is valid and enforceable 
at law. In fact the plaintiffs themselves 
have in the present suit sought to enforce it, 
although they took care to plead that only 
some of its terms were harsh and un- 
conscionable and should be relieved against. 
The learned Counsel for the defendants- 
respondents has also tried io support the 
decree of the Court below by arguing 
that the finding of the trial Court on the 
issue of undueinfluence was erroneous and 
should have been given inhis favour. This 
course was open to him, and we are 
satisfied that he hassucceededin establishing 


that the document wasnot obtained by undue 


influence. 
A feeble attempt was made by the 


learned Counsel for the appellants to chal- : 


lenge the correciness of the accounts 
filed by the defendants in the Court below, 
but as already observed, the Pleader, who 
represented the plaintiffs in the Court 
below, did not dispute those accounts and 
admitted their correctness. Itis not open 
to a party in appeal totry to go behind 
such an admission made by his Pleader 
who represented him in the trial Court by en- 
gaging a fresh Counsel in the Appellate 
Court vide Kower Narain Roy v. Sreenath 
Mitter (9), Rajunder Narain ltae v. Bijai 
Govind Singh (10), Bhut Nath Sircar v. 
Ram Lall Sircar (11), Jagapati Mudaliar 
v. Ekambara Mudaliar (12) and Venkata 
. icone v. Bhashayakarlu Naidu 
(13). 


(9) 9 W. R. 485. 
A ? M. I. A.253; 1Sar. P. O.J. 253; 18 E. R. 
8 


(11) 6 C. W. N. 82, ; 
(12) 21M. 274; 8 M.L. J. 40; 7 Ind. Dec. (x, 8.) 


550. 
(13) 22 M. 538; 8 Ind. Dec. (s, &) 284. 
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This being our view, the question of 
limitatiom does not arise, and we need not 
express any opinion on it; though if it were 
necessary for us to decide the plea of 
limitation we should have considerable 
difficulty in upholding the finding of the 
learned District Judge on issue No. 6, 
having regard to the decision of their Lord- 
ships of the Privy Council in Jafri Begam 
v. Syed Ali. Raza (14). 

The result is that I affirm the decree 
of the Court belowand dismiss the appeal 
with costs. 

Broadway, J.—I agree that no undue 
influence has been proved and dismiss the 
appeal with costs. 

R. L, Appeal dismissed. 


(14) 23 A. 383; 28 I. A. 111; 5 C. W. N. 585; 11M. 
L. J. 149; 3 Bom. L. R. 311; 8 Sar. P. C. J. 27 (P. C.. 


ALLAHABAD HIGH COURT. 
Seconp CIVIL APrEAL No. 1685 or 1924. 
February 25, 1927. 
. Present :—Mr. Justice Boys and Mr. 
Justice Kendall. 

Musammat MURADAN— APPELLANT 
versus 
RAGHUNANDAN PRASAD AND OTHEFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 02—Ex- 
proprietary tenant—Suit for declaration that a deed of 
relinquishmeni was forgery—- Prayer for declaration 
of ex-proprietary rights—Limitation of suit—Juris~ 
diction of Civil Court~—Agra Tenancy Act (II of 
1901), s. 167. 4 

The plaintiff who was an ex-proprietary tenant 
sued for a declaration that she had ex-proprietary 
rights in respect of certain lands and that a registered 
deed of relinquishment alleged to have been executed, 
by her was a forgery. The deed of relinquishment 
was dated 19th January, 1918, and the suit was in- 
stituted on the 20th of June, 1923: 

Held, (1) that so faras the relief concerning tha 
document was concerned, the suit being in terms 
one for a declaration that a registered document was 
forged, came within Art. 92 of Sch. I of the Limitation 
Act and was barred; [p. 288, col. 2.] 

(2) that assuming that the relief asking for a decla- 
ration that the document was forged was not to 
such an extent the prineipal relief in the case that 
the period of limitation provided for the relief would 
govern the whole suit, stillthe relief as to declaration 
ofex-proprietary rights was a matter whicl could be 
determined by the Revenue Oourts alone by virtue of 
s. 167 of the Agra Tenancy Act HM of 1901 
and that in any view of the case the suit was barred, 
[p. 289, col. 1.] . 

Second appeal against a decree of 
Additional Subordinate Judge, Bareilly, 


288 

Haji Syed Mohammad Husain, for the 
Appellant. 

Messrs. U. S Bajpai and I. B. Banerji, for 
the Respondents. 

SUDGMENT.—Musammat | Muradan 
broughta suit, as amended, for a declara- 
tion that she ,has an ex-proprietary right 
in respectof the lands specified and that the 
plaintiffs registered deed of relinquishment, 
dated the 19th of January, 1918, is forged 
and is null and void and in effectual as 
against her. Thefacts are that the plaintiff 
was an ex-proprietary tenant together with 
certain relatives of 86 bighas odd of, land. 
She and these other relatives executed a 
usufructuary mortgage. Subsequehtlysome 
of the relatives entered into an arrange- 
ment with the zemindar by which he agreed 
to discharge the mortgage and in return 
therefor, these relatives executed in his 
favour on the 19th of January, 1918, a deed 


of relinquishment of 70 bighas of the 
land which purported to be exe- 
cuted by the plaintiff and all the re- 


litives. To this extent the transaction 
would appear to have been to the benefit of 
the plaintiff in thatshe and her family 
recovered unencumbered possession of 16 
bighas odd. The plaintiff alleges that she 
was no party to thedeed of relinquishment 


at alland thatso far as her name at any. 


rate was concerned as it wasa forgery. It 
has been found by both Courts that her 
allegation the forgery was well founded, 
and the trial Court gave her a decree for 
all the reliefs which she sought. On 


-appeal the lower Appellate Court while: 


agreeing with the trial Court that the 
document was a forgery in so far as the 
plaintifi’s name was concerned and that the 
plaintiff would ordinarily be entitled to be 
declared an ex-proprietary tenant of the 
whole 86 biyhas, dismissed the suit as 
barred by limitation under Art. 92 of the 
Limitation Act. 
: The deed of relinquishment was dated 
the 19th of January, 1918, and the suit was 
filed on the 20th of June, 1923. Therefore 
if Art. 92 was properly applicable and 
governed the whole ofs the reliefs asked 
forthe suit was properly dismissed. The 
plaintiff, who was a pardanashin lady, 
does not, appear tohave wholly slept upon 
her rights, butsheor her advisers did not 
know how to proceed and they wasted some 
considerable time in making applications 
to the Distriet Judge and the Collector. It 
was urged below that she was entitled to 
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the benefit of the time occupied in these 
proceedings. But that contention has not 
been repeated before us, and it js clear that 
if Art. 92 governs the whole of the relief 
which she sought, the suit was barred. On 
behalf of the appellant we have been 
referred to the case of Jagardeo Singh v. 
Phuljhari (Y) and the case of Mi San Ma 
Khaing v. Shwe Ba (2). Upon the view that 
we take we do not consider it necessary to 
consider these cases in detail. This was, 
so far as the relief concerning the document 
which we have set out above is concerned, 
in terms a suit for a declaration that the 
registered document" was forged and as 
such that relief clearly comes within Art. 
92 of the Limitation Act, and the suit 
having been brought after the lapse of 
three years, that relief was barred by limi- 
tation. 

Thenext question is whether the relief 
asking for a declaration that the document 
was forged was to such an extent the 
principal relief that any other relief was 
merely so subsidiary that the whole suit 
must be regarded as barred. 

If we interpret appellant's argument in 
the most favourable way .to her, it is that 
the relief asking fora declaration that the 
document was forged was wholly un- 
necessary ; that the plaintiff was really 
entitled to ask merely for a declaration of 
her.right in the property and that if this 
prayer was met by the defendants by the 
produetion of the deed alleged to be forged, 
it would be only necessary for the Court to 
determine whether that evidence, like any 
other evidence in the suit, was reliable or 
not, and thatifit held that evidence was 
unreliable the plaintiff would be entitled 
to the declaration of the right which she 
sought. 

Assuming thatthis isa tenable position, 
we may consider whether she could be given 
in the present suit the relief that she claims - 
by a declaration of her right. That relief 
is that it may be declared that the plaintiff 
has an ex-proprietary right in repect of the 
specified lands. Itis clear that the plaintiff's 
position is that she is and all along has 
been an ex-proprietary tenant of the lands 
in dispute, that .the  eemindar is now 
claiming that those rights have become 
vested in him; in other words, that she, 
the plaintiff, is no longer an ex-proprietary 


D) 30 A. 375; A. W. N. (1908) 156; 5 ALL, J 
(8) 74 Ind. Cas. 164; A. I. R. 1923 Rang. 82, 
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tenant, This is clearly a matter which 
must be determined in the Revenue Court. 
Under s. 95 of the N. W. P. Tenancy 
(Local) Aet No. II of 1901, which was in 
force at the time this suit was brought 
the plaintiff was entitled to bring a suit 
fora declaration of her tenancy. Such a 
‘suit is specified in the Fourth Schedule to 
the Act and as such was, by virtue of s. 


167 only triable in the Revenue Court; l 


and, assuming that the relief asking for 
a declaration that the document was forged 
was not to such an extent the principal 
relief in the case that the. period of 
limitation provided, for that relief would 
govern the whole suit still, by virtue of the 
provisions of the Tenancy Act, to which we 
have referred, the first relief for which she 
asks would be barred to her in a Civil 
The result is that the plaintiff's 
suit was properly dismissed by the lower 
Appellate Court, though not wholly forthe 
reasons ,given by that Court. Whether 
the plaintiff has still a remedy by a suit in 
the Revenue Court is a matter for determi- 
nation in that Court. 

The result is that the appeal fails and is 
dismissed with costs, 


A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
Civic Revision Petition No. 664 or 1926. 
March 9, 1927. 
Present:—Mr. Justice Tek Chand. 

Taz Snop xNowN as Mehta LEKH RAJ- 
BHOJA RAM-CHAMBA RAM LEKH RAJ, 
TrroucH CHAMBA BAM-—CO-PARTNER— 
PLAINTIFF—PE&TITIONER 


versus 
Mullan SHAFFI- MUHAMMAD 
—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O- XVII, r. 8, 
application ofẹ- Dismissal of suit on date fixed for 
return of summons, legality of. ° : 

‘A Court admitted a plaint and directed that sum- 
mons for final disposal should issue to the defendant 
for 29th June. It wasalso directed that 10th June 
was fixed for the purpose of return of summons. On 
the 10th June plaintiff was not present, nor had the 
summons been served on the defendant. It was 
ordered that the case should come on the date fixed. 
On the 29th the Gourt dismissed the suit under 
Q. XVII, r. 3, Civil Procedure Code: 

Held, that O. XVII, r. 3, Civil Procedure Code, 
didnot apply andthe case should have been pro- 
peeded with in accordance with law. [p, 289, col, 2.] 
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The stringent provision of O, XVII, r. 3 of the 
Code of Civil Procedure cannot be invoked unless 
time had been granted to a party specifically for 
the performance of any of the acts mentioned therein 
and that party has committed a default in perform- 
ance thereof. The rule is inapplicable where the 
adjournment has been made in the ordinary course 
and not at the special request of a party. [p. 290, col. 


Ij 

Harjas Rai v. Narain Singh q Lia Ram-Ladha 
Ram v. Ramzan (2) and Karam Chand v. Jinda Ram 
(3), followed. 

Hearing of the suit for the purposes of O. XVII, 
r. 3, Civil Procedure Code, means hearing at which 
the Judge would be either taking evidence or hearing 
&rguments or would be considering questions relat- 
ing to the final determination of the suit and not to 
the hearing of mere interlocutory matters or matters 
relating to the service of summons. [ibid.? 

Balmakund Marwari v. Lachmi Narain Marwari 


(4), followed. 
O. XVII, r. 3 is inapplicable where the Court has 


no material to dispose of the case. [p. 290, col. 2.] 


Petition, for revisicn of an order of the 
Subordinate Judge, Second Claes, Multan, 
dated the 29th June, 1926. ; 

Mr. Guizari Lal, for Mr. Sain Das, for the 
Petitioner. 

JUDGMEN'T.—The suit out of which 
this revision petition arises was instituted 
onthe 26th May, 1926, in the Court of the 
Subordinate Judge, Multan, exercising 
Small Cause powers. On the 31st May, 1326, 
the Court admitted the plaint and directed 
that summons for final disposal should issue 
to the defendant for the 29th June, 1926. Tt 
was also ordered that the 10th June, 1926, 
was fixed for the purpose of the return of 
the summons. 

On the 10th June, neither party was pre- 
sent nor had the summons been served upon 
the defendant. It was ordered that the case 
should come on the date fixed. s 

On the 29th June, 1929, the Court passed 
the following order :— 

“The plaintiff is present. The plaintiff 
did not appear on the date fixed for ex. 
&mination of service of summons though 
there was an order to this effect. It is 
accordingly ordered that under O. XVII, r, 
3 of the Civil Procednre Code the plaint- 
iffs suit bedismissed and consigned to the 
record room." 


The plaintiff has preferred a revision 


. petition to this Court against this order and 


after an examination of the record. Iam of 
opinion that this petition must succeed, It 
is obvious that O. XVII, r. 3 hes no ap» 
plication to a case of this kind, The rule is 
as follows :— uu 

“Where any party.to a suit to whom time 
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has been granted fails to produce his evi- 
dence, orto cause the attendance of his 
witnesses, or to perform any other act 
necessary to the further progress of the suit, 
for which time has been allowed, the Court 
may, notwithstandingsuch default, proceed 
to decide the suitforthwith." 

The first date of hearing ofthe case was 
the 29th June, and on that date the plaintiff 
was present. The 10th June was fixed 
merely for the return of summons with a 
view to issue fresh summons in case ser- 
vice was not effected. It was not.a date 
to which the hearing had been adjourned 
nor can it be said that time had been 
' granted ' to the plaintiff to perform any 
act forthe further progress of the'suit. In 
Harjas Rai v. Narain Singh (1) a Divi- 
sion Bench of the Chief Court held :— 

“ The stringent provision of O. XVII, r. 
8 of the Code of Civil Procedure cannot be 
invoked unless time had been granted to 
a party specifically for the performance of 
any of the acts mentioned therein and that 
party has committed a default in perform- 
ance thereof." 

This ruling has been followed by the 
High Court in Lila Ram-Ladha Ram v. 
Ramzan (2) and Karam Chand v. Jinda Ram 
(3), where it-was held that the rule is in- 
applicable where the adjournment has 
been given in the ordinary course and not 
at the special request of a party. In 
Balmakund Marwari v. Lachm: Narain 
Marwari (4), the Patna High Court held 
that:— 

"Rules 2 and 3 of O. XVII of the 
Civil Procedure Code apply only to cases 

*where the actual hearing of the suit has 
been adjourned, and by the hearing of the 
suit is meant tbe hearing at which the 
Judge would be either taking evidence or 
hearing arguments or would have to con- 
sider questions relating to thedetermination 
of the suit which would enable him finally 
to come to an adjudication upon it. Butin 
cases where it was clearly never intended 
that there should be a hearing of the suit 
in the ordinary sense of the word but mere- 
ly some interlocutory matter decided be- 
tween the parties as to*the future conduct of 
the suit, the provisions of these rules have 
no application,” 


(1)22'Ind. Cas. 938; 51P. R. 1915; 98 P. L.R. 
16 E 


(2) 69 Ind. Cas. 665; A. I. R. 1924 Lah. 272, + 
(3) 71 Ind. Oas. 862; A. I. R, 1924 Lah. 404. 
(3) 57 Ind. Oas, 748; 2 U. P, Ly R. (Pat) 197, 
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Further, it is to be noted that this rule 
is not applicable where ,the Oourt has no 
material to dispose of the case, See Sher 
Ali v. Mangu (5) I hold that the 
Subordinate Judge acted illegally and with 
material irregularity in dismissing the 
suit under O. XVII, r. 3. 

I, therefore, set aside the judgment -of 
the lower Court and accepting the petition 
for revision remand the case for disposal in : 
accordance with law. There will be no 
order as to costs in this Court. 


R. L. Petition accepted. 
(5) 52 Ind. Cas. 292; 150 P. R. 1919. 


MADRAS HIGH COURT. 
ArPEAL Swit No. 325 or 1925. 
November 19, 1926. 
Present:—Justice Sir Kumaraswami Bastri, 

Kr., and Mr. Justice Reilly. 
A. L. P, R. PERIAKARUPPAN 
OHETTI—PuLaimNTIFF— 
APPELLANT 
: versus E 
RLM, P. R. ARUNACHALAM CHETT 
AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 

Hindu Law—Joint family~One member building 
with separate funds on joint family site—Subsequent 
birth of son, effect of—Partition—Equities—Conver- 
sion of self-acquisitions to joint property—Question 
of fact. 

The question whether a Hindu has by his acts 
made property which was originally his self-acqui- 
sition joint property is entirely one of fact to be 
decided in the light of all the circumstances of the 
case; but a clear intention to. waive his separate 
rights must be established and will not be inferred 
from acts which may have been done merely from 
kindness or affection. [p. 292, col. 1.] . 

When a Hindu builds with his self-acquisitions on 
land which is ancestral and in which a person sub- 
sequently gets an interest by birth and when it 
cannot be said that the builder built with knowledge 
of another person's rights in the land and 
without his consent or against his will, the proper 
rule on partition is to allot the building and site ' 
to the person who built the superstructure and 
taking into consideration the vdlue of the site to ' 
give the share of its value or equivalent joint pro- 
perty to the other co-parcener. The latter is not 
under such circumstances entitled toashare in the 
building also or to require its demolition. [p. 292, 
col. 2. 

Vithoba Bava v. Hariba Bava (2), Lahaso Kunwar v. 
Mahabir Tewari (3) and Upendra Nath Banerjee v. 
Umesh Chandra Banerjee (5), followed. 

Jantapurum Subbiah v. Gundalapudi, (4) dis- 
tinguished, 

Per Reilly, J.—īIhe separate property of a Hindu 
genter ta be hig separate property and acquireg the 
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characteristics of his joint family or ancestral pro- 
perty, not by any physical mixing with his joint 
family or ancestral property, but by his own volition 
and intention, by his waiving or surrendering his 
a right th it as separate property. [p. 294, col. 


The mere building by a member of joint family 
with his separate funds of a house on joint family 
land is not such a physical mingling of it with the 
land that the characteristics of the land must attach 
to it. [p. 295, col. 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge, Sivaganga, 
dated the 20th of March, 1925, in O. S. No. 
98 of 1923. 


Messrs, Patanjali Sastri and A. Krishna- 
swami Iyer, for the Appellant. 

Messrs: S, Varadachari and R. Kesava 
Iyengar, for the Respondents. 


JUDGMENT. 

Kumaraswami Sastri, J.—The 
plaintiff is the appellant. The 2nd defend- 
&nt is the adopted son ofthe plaintiff and 
the Ist defendant is an attaching creditor 
who obtained a decree against the 2nd 
defendant and attached the 2nd defendant’s 
interest inthe house and ground nowin 
dispute, alleging that the property is the 
joint family property of the plaintiff and 
the 2nd defendant and that the 2nd de- 
fendant is entitled toa half share therein. 
The plaintiff's case is that the property 
is his self-acquisition and that the 2nd 
defendant has no interest, He filed a 
claim which was disallowed and hence 
the suit out of which this appeal arises. 

The plaintiff adopted the 2nd defendant 
in the year 1914 when he was about 10 
years old, The finding of the Subordinate 
Judge which is amply supported by the 
evidence is thatthe only property which 
the plaintiff and his brothers got from 
their father was a thatched house and 
that all the other properties to which the 
plaintiff is now entitled are his self-acqui- 
sitions. As this finding is not disputed 
by the respondent except to the extent 
that the house now attached, though built 
out of self-acqtisitions, has: become joint 
family property owing to its having been 
built on the ancestral house site it is 
not necessary to refer to the evidence in 
detail. 

It is contended by the appellant that 
‘the learned Subordinate Judge was wrong 
in finding that any portion of the house 
stands on the ancestral house site on 
which the thatched house stood. He states 
jhat the thatched house was on a plot 
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adjacent to theland on which the house in 
question was built, that it was only about 
10 or 12 feet broad and is now a pathway, 
the old thatched house, fand shed having 
fallen down several yearsago. His case is 
thathe got the site on which the house is 
built on partition from his, brother who 
purchased the site. 


We do not think the appellant has made 
out his case. Plaintiff admits that the 
disputes which led to the partition be- 
tween himself and his brother were in 
1891, that there was an arbitration and a 
“muri” evidencing the partition. This 
muri is not produced nor is there any 
document showing that the plot was pur- 
chased by his brother. No accounts are 
produced to evidence the purchase by 
the brother and there is nothing except 
the plaintiffs statement to show that the 
land on which the house stands was the 
self-acquisition of the plaintiffs brother 
which plaintiff got on partition. 


The probabilities are against this story, 
It is hardly likely that the site on which 
the thatched ancestral house stood was 
only 10 or 12 feet broad especially as the 
evidence shows that several members were 
living init and that plaintiff's marriage 
was celebrated in it. It appears from 
the evidence that what the plaintiff says 
is a pathway has really been incorporated 
in the house. There is an arch put up 
and there are steps on it leading to the 
house. The Subordinate Judge does not 
believe the evidence on plaintiff's side as 


to the house being built on a site acquired * 


by plaintiff from his brother and we 
do not see sufficient grounds to differ from 
him. 

There can. be little doubt that the house 
on the site was built by the plaintiffs long 
before the adoption out of his self acquis- 
tions. When he built the house he was 
the sole owner of the site and had no co- 
parceners who had any claim. The site 
when he built was worth very little, the 
thatehed house which stood on it having 
falen down and the question is whether 
the fact that he builton the site a house 
worth according io the evidence Rs. 3u,0CU 
or Rs.40,0C0 would give his adopted son, 
who was adopted long afterwards aud 
who never contributed anything, a claim 
The 2nd defendant iur 
from earning anything got into bad weys 
and incurred debts, ' 
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The only grounds on which the 2nd 
defendant can acquire any interest in the 
house are (1) that the plaintiff though he 
built the house with his own funds made 
jit joint family property because he built 
it on the ancestral site and so mixed up 
his self-acquisition with the joint family 
property by building a house on the site 
and (2) he intended it to become joint 
family property to enure for the benefit 
.of co-parceners who may come into exist- 
ence in future. A 
As regards the question of intention 
there is no evidence that the plaintif by 
any act or declaration evidençed an in- 
tention of treating the property as joint 
family property. A person who by his 
own exertions makes considerable acquisi- 
tions presumably wants to keep his ac- 
quisitions to himself, It would be a 
violent presumption to draw that a person 
who builds with his acquisitions a house 
worth Re. 30,000 or Rs. 40,000 on'a site 
worth a few rupees intended to impress 
‘on it the character of joint family pro- 
perties especially when at the time of 
building he had no son natural or adopted 
or any co-parceners. As observed by 
Mayne the question. whether a person has 
.by his acts made property which was 
originally his self-acquisition joint pro- 
perty 
"is entirely one of fact to be decided 
in the light of all the circumstances of the 
ease; but a clear’ intention to waive his 
separate rights must beestablished and will 
not be inferred from acts which may have 
beendonemerely from kindnessor affection.” 
Mayne's Hindu Law, para. 278, page 360. 
'The fact that after adoption the 2nd de- 
fendantlived with his adoptive father in 
the house would not affect the question, as 
amongst Hindus an adult son usually lives 
with his father even when there is no joint 
family property andit cannot besaid that 
a father whose property is self-acquired 
intends to make it jointfamily property 
simply because he does not turn out his 
son as soon asheis ofage and can earn 
his living. In the present case the 2nd dc- 


fendant was not earning or contributing : 


anything to the family, but on the contrary 
wasea spendthrift. In Lala Muddun Gopal 
Lal v. Khikhinda Koer (1), their Lordships 
of the Privy Councilobserve:— |, 


: (1) 18 C. 341; 18 I. A. 9; 15 Ind. Jur, 93; 
y. 676; 9 Ind, Deo, (x. a) 228 PG) SFO 
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* Their Lordships think it would not bé 
reasonable, or conducive to the peace and 
welfare of families, to constrye acts done 
out of kindness and affection to the disad- 
vantage of the doer of them, by inferring a 
gift when it is plain that no gift could 
have been intended.” 
. I do not think that by building with self- 
acquired funds on the ancestral site worth 
a few rupees a superstructure costing 
several thousands the house became joint 
family property. As pointed out before, 
the adoption was several years after the 
building of the house and whenthe plaintiff 
was the only person entitled to thesite. If 
the adopted son had been in existence be- 
fore the building commenced and had sued 
for a partition he would only have been 
entitled to a half share in the land and 
there is no reason why he should be in a 
position to claim half share in the build- 
ing simply because he was adopted some . 
years afterwards. When a person builds 
with his self-acquisitions on land which is 
ancestral and in whichaperson subsequently 
gets an interest by birth and when it cannot 
be said that the builder built with know- 
ledge of another person’s rights in the 
land and without his consent or against 
his will, the proper rule on partition is to 
allot the building ard site to the person 
who built the superstructure and taking 
into consideration the value of the site to 
give theshare of its value or equivalent joint 
property to the other co-parcener, I can 
find no decisions which compel me to hold 
that the co-parcener claiming a share is 
entitled under such circumstances to the 
value of the building also or to require its 
demolition.. 


In Vithoba Bava v. Haliva Bara (2) 
it was held that where a member of an 
‘undivided family built at his own expense 
a house on ground belonging to the 
joint family the other co-parceners were 
only entitled to a share equal to the 
value of his share in the site. Sir Richard 
Couch observed: "According to the Hindu 
Law if ore builds a house on ancestral 
land with separate funds of his own, the 
other members of the family have only a 
claim on him for other similar land equal 
to their respective shares (2 Macnaghten's 
Principles of Hindu Law, page 152) The 


. plaintiff in this case must, therefore, be com- 


pensated for his share of the ground used 
(9) 6 B.H, C, R. A, C. J, 54, i 
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for building the house.” Reference is made to 
Macnaghten's Hindu Law, Vol, II, page 134, 
where we find the following reply given by 
the Pandit ‘to the question as to the son's 
rights when a: father with his own funds 
purchased a zemindari and built a house 
on land purehased: . 

“Tf the grandfather of the respondent 
purchased the zemindari singly, with the 
produce of his separate industry, and with- 
out any aid from funds ancestral or patern- 
al, such zemindari is property exclusively. 
his, in which no other can have a right to 
participate. And if he obtained a burmotur 
sannad for land in his own name (which 
appears he did) no one else can partici- 
pate on it. Aud supposing him to have 
built a brick house on ancestral land, with 
separate funds of his own, even in that 


case such house should not be property in - 


which shares might be claimed by any co- 
pareeners he mighthave. Co-parceners in 
the land would only have a claim on him 
for other similar land equal to their respec- 
tive shares. Suchis the custom or un- 
written law. On the mere circumstance of 
messing conjointly co-partnership in proper- 
ty does not follow." 

l have been unableto find anything in 
. the Hindu texts or commentaries laying 
down aruleto the contrary. 

Where co-parceners do not object to the 
building, it is clear that on partition they 
will not be allowed the value of the build- 
ing or require the building to be demolished 
[Lohaso K'unwar v. Mahabir Tewari (3)] and 
the case is stronger where the co-parcener 
was notion existence and the builder was 
the only person then entitled tothe land. 

Jantapuram Subbiah v. Gundlapudi (4) 
relied on by respondents’ Vakil was a 
ease where a tenant-in-common built on a 
portion of the land without the concurrence 
of the other co-owners and there were other 
co-owners whose consent was necessary and 
the case isclearly distinguishable. Ifthe 
ease lays down a principle at variance 
with the rule itf Vithoba Bava v. Hariba 
Bava (2) and to give a member of a joint 
family & right to buildings put up irres- 
pective of the source of the money or the 
existence of other co-parceners at the 
time of the building or any equities, I must 
respectfully dissent fromthe view. Vithoba 
Bava v. Hariba Bava (2) embodies an equit- 

(3) 29 Ind. Cas. 15; 37 A. 412; 13 A. L. J. 555. 


(4) 71 Ind. Cas. 374; 46 M. 104; 17 L.W. 77: 44 M, 
L. J, 43; (1923) M. W, N. 13; A.T, R, 1923 Mad, 358, 
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ablerule and there is nothing in Hindu 
text or commentaries at variance with the 
ruling. I think that Mukerjee, J., has laid 
down the correct rule in Upendranath 
Banerjee v. Umes Chandra Banerjee (5). Lam 
of opinionthat the only right of the 2nd de- 
fendant is to get a half share in the land and 
that the lst defendant an attaching creditor 
will only be entitled to attach and sell the 
right, title and interest of the 2nd defendant 
in the land on which the superstructure 
stands., The decree of the lower Court will 
be modified by declaring that plaintiff is 
solely entitled to the superatructure and to 
a half of the land on which it is built that 
thé 2nd défendant is entitled to a half share 
ofthe land only and that the Ist defendant 
is only entitled to attach and sell the right, 
title and interest of the 2nd defendant or 
his share of the land. As the appellant 
though he .has failed as regards the ex- 
elusive claim to the land has succeeded 
as to the superstructure we direct that the 
lst respondent do pay appellant Rs. 250 for 
his costs in appeal and Rs. 250 as costs in 
the lower Court. Second respondent will 
bear his own costs throughout. 


Reilly, J.—I agree that the site on 
which the plaintiff built the house in 
question was ancestral property in his hands, 
16 is undisputed that, when the plaintiff 
built the house, he was sole owner of the 
land ; it had come to him in partition, and 
at that time he had no son, Itis also 
undisputed thathe built the house with 
self-acquired funds. Mr. Varadachariar 
contends that by the very act of building 
the house on ancestral land the plaintiff 
made the house ancestral property; the 
house and the funds which it represented 
were ‘ mingled” or “ blended " with the 
land on which the house stood and were, 
therefore, impressed with the character of 
the land as ancestral property. That con- 
tention appears to me to involve some 
misconception. A  Hindu's property is 
either ancestral property (which, if he isa 
member of a joint family, is joint family 
property) or his own separate property, 
which is often described’ generally as self- 
acquired property. Strictly nothing which 
is not in relation to its owner for the time 
being directly or indirectly ancestral in 
origin can become ancestral ‘property in 
his hands; though by his volition the in- 
cidenis of ancestral property may be attach- 


(3) 6 Ind. Cas, 346; 12 C. L. J. 25; 13 C. W, N. a75 


904 
ed to it. That criticism of Mr. Varada- 
chariar's contention is, however, little more 
than a question of words. l'heimportant point 
is that we should keep clearly in mind how 
the characteristics and incidents ofancestral 
property become attached to property 
which is not encestral butisthe separate 
or self-acquired property of the owner for 
the time being. We speak of that result 
being caused by the separate property being 
“ blended " with the ancestral property or, 
in the usual case of the owner of the sepa- 
rate property being a member of a joint 
family, of the separate property being 
“thrown into the common stock." These 
are in practice convenient expressions ; but 
they may at times obscure the essence of the 
matter. The separate property of a Hindu 
ceases to be his separate property and acquires 
the characteristics of his joint family or 
ancestral property, not by any physical 
mixing with his joint family or ancestral 
property, but by his own volition: and 
intention, by his waiving or surrendering 
his special right init as separate property. 
It is unnecessary to labour that point, as 
it underlies all the authoritative decisions 
on the subject from Hurpurshad v. Sheo 
Dyal (6) onwards, though in few of them 
is it expressed. A man’s intention can be 
discovered only from his words or from his 
arts and conduct. When his intention in 
regard to his separate property is not ex- 
pressed in words, we must seek it in hisacts 
and conduct, inthe way in which he has dealt 
with the property or has allowed others to 
deal with it. Itisin this way that acts of 

*' mingling " "blending" and “throwing into 
the common stock " have assumed so much 
importance in cases of this sort as indica- 
tions of the owner's intention. But it is the 
intention which we must seek in every 
case, the acts and conduct being no more 
than evidence of the intention The fact 
that the manager of a joint family, who has 
his own separate property, keeps money 
which is the income of the joint family pro- 
‘perty and money which is the income of 
his separate properiy in thesame box or 
the same money bag znd cannot say of any 
coin to which income it belongs indicates 
nothing if he kceps separate accounts of the 
two ipcomes. Nor would paying both in- 
comes as received into the same account 

-in a Bank by itself alter the position so 

(6) 31, A. 259; 26 W. R. 55; 3 Sar. P. C. J, 611; 


Bald. 25; 3 Suth. P. O. J, 304; Rafique and Jackson’ 
p. O. No. 41 (P. C.) q ackson's 
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long ashe maintained separate accounts of 
them. But, if no separateaccounts of receipts 
and expenditure under the two,heads were 
maintained, or if the general expenditure 
forthesupport of the whole joint family 
were provided from the box or money bag or 
Bank account on a scale which exhausted the 
whole of both incomes or much exceeded 
the income from the joint family property 
for a considerable time, an inference or 
intention to surrender the separate right to 
the joint family might properly be drawn 
in many cases. We cannot, however, ap- 
preciate the significance of anact until we 
know the circumstances in which itis done. 
Similar acts in different circumstances may 
have very different significance. If the case 
is one of sonless man, who has ancestral 
property in which for the time being he 
alone is interested, either because he is the 
last surviving member of his joint family 
or because, like the plaintiff in this case, the 
ancestral property has come to him on par- 
tition, and he has also self-acquired pro- 
perty, there may be much greater difficul- 
ty in ascertaining his intention in regard 
to his self-acquired property. If he puts 
the receipts from both classes of his pro- 
perty into one pocket and spends them in- 
discriminately, on his own needs—even if he 
keeps no accounts at all—can we safely infer 
that he intends to give up his separate 
right in his self-acquired property? To 
give up that right might affect him very 
seriously if afterwards he begot or adopted 
a son. But for the moment the indiserimi- 
nate use of the two incomes and the in- 
ability to say how much of one or of the 
other remains is of no consequence to him. 
In such circumstances the mixing up of the 
two incomes, the indiscriminate use of 
them and the failure to maintain accounts 
provide nosafe basis for any inference of 
an intention to giveup the separate right 
in the self-acquired property. Now let us 
apply the same principles to the building 
of a house with self-acquiged funds on an- 
cestral land. If a member of a joint 
family with his own separate funds builds a 
house on joint family land and lives in it 
with the other members of the family as 
the family house, we may often infer that 
his intention is to waive any right to the : 
house as his separate property. But, if on 
part of the joint family land he builds with 
his separate funds a house in which he lives 
with his wife,.or wife and children alone, 
can we draw the sameinference? Mr. Varada- 
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chariar contends, that the mere building 
of the house on joint family land is sucha 
physical mingling of it with the land that 
the characteristics of the land must attach 
to it. But the owning of a house by one 
man and of the land on which it stands by 
another is a matter of such ordinary oscur- 
rence that we cannot ignore it when trying 
to ascertain the intention of the builder in 
such a case. In Vithoba Bava v. Hariba Bava 
(2) the principle that a member of a joint 
family building a house with his own funds 
on joint family land may retain the house 
a8 his separate property was recognised and 
was the basisofthe decision. No case to 
the contrary has been quoted before us. 
The fact that & house is built by one 
member ofa joint family on joint family 
land eannot, therefore, be regarded as suffi- 
cient by itself to show that he intended 
to waive his right to the house as his sepa- 
rate property if he built it with his sepa- 
rate funds. It is still more difficult to in- 
fer such an intention when the house is 
built with his separate funds on his ances- 
tral land by a man who has at the time no 
co-parcener. Inthe absence of other avi- 
dence we should have to go out of our 
way to read into his action an intention to 
waive his separate property in the house 
for the benefit of a son whom he might 
beget or adopt at some future date. In the 
. present case it was not until many years 
after he built the house in question that 
the plaintiff adopted defendant No, 2. It 
is pointed out that, after the adoption de- 
fendant No. 2 lived in the house with the 
plaintiff. But that indicates nothing as to 
the plaintiff's intention in regard to the 
house. If the house had been built mot 
only with the plaintiff's separaté funds but 
also on land which was his separate proper- 
ty, it would still have been natural for de- 
fendant No. 2 to live in the house with the 
plaintiff after the adoption. There appears 
to be no evidence that before the adoption 
or after the adeption or at the time of the 
adoption the plaintiff ever did anything to 
indicate an intention to waive his right 
to the house as his separate property. 

I agree, therefore, that the house is the 
plaintiff's separate property and is not 
` liable to attachment in execution of defend- 
ant No. l's decree against defendant No. 
2 and that a declaration should be made 
accordingly in respect of the house but not 
of its site. Defendant No. 2's interest in 
he gite is liable to attachment and can 
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be brought to sale in execution, if neces- 
sary. If itis bought at the execution sale 
by anyone but the plaintiff, the purchaser 
will be able to sue for partition and the 
plaintiff will then be able to buy the in- 
terest attached and sold, if he wishes to 
do so, at a valuation undere the Partition 
Act. 

I agree with the orderproposed by my 
Jearned brother as to costs. 


V. N. Y, Decree modified. 
A, Need, 
LAHORE HIGH COURT. 


Frast Civiu APPEAL No. 3007 or 1922. 
April 8, 1927. 
Preseni:—Mr. Justice Broadway and 
Mr. Justice Skemp. 

MEHLU MAL AND otners—Dsrenpants 
—APPELLANTS 
versus 
BHOLU DEOBASED REPRESENTED BY MELA 
RAM—PraiNTIFF-— RESPONDENT. 

Hindu Law—Joint family—Promissory note by 
manager in his own name for joint family business 
—Liability of other members. 

Where the manager of a joint Hindu family borrows 
money on a promissory note for a joint family busi- 
ness, the other members of the joint family «re 
liable on the note though the note was executed by 
the manager in his sole name. [p. 296, col. 2.] * 

First appeal from a decree of the Senior 
Sub-Judge, Simla, dated the 23rd October, 
1922. 

Mr. Ralli, for Lala Mehr Chand Mahajan, 
Messrs. Jagan Nath Bhandari and Hem Raj, 
for the Appellants. 

Lala Jagan Nath Aggarwaland Mr, Anant 
Ram, for the Respondent. 


JUDGMENT. 
Broadway, J.—This appeal has arisen 
out of a suit brought by one Bholu Mal 
of Simla against Kirpa Ram and his 
nephews Mahlu, Phallu and Balak -Ram, 
sons of Narain. The suit was. based on a 
promissory note dated the 7th of Septem- 
ber, 1915, securing asum of Rs. 3,832 pay-. 
able on demand with interest at the rate 
of Re. 1 per cent. per mensem. The suit 
was contested by the defendants separate- 
ly, Kirpa Ram raising ane set of pleas 
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and his nephews contesting the suit on 
the ground that they were neither mem- 
bers of a joint Hindu family of which 
Kirpa Ram was the manager, nor con- 
cérned in any joint family business. They 
also alleged thatif the moneys had been 
advanced they had not been advanced for 
the benefit of any family business. The 
trial Court granted the plaintiff a decree 
against all the defendants for the entire 
amount claimed. Kirpa Ram was satisfied 
with the decree apparently, but his three 
nephews have preferred this appeal, alleg- 
ing that they are not liable. 

The points for determination are: ` 

(1) Whether the three appellants were 
members with Kirpa Ram of a joint Hindu 
family; 

(2) whether there was a joint family 
business carried on by the joint family; 
and 

(3) whether the money advanced by 
the plaintiff to this joint coneern was for 
the benefit of the concern. 

It has been urged that there is no pre- 
sumption that a business carried on by 
one whois a member of a joint Hindu 
family is a joint family business. In this 
case there can be no doubt that Kirpa 
Ram and his brother Narain, father of 
the three appellants, at one time were 
jdint in family and joint in business, 
The appellants themselves set up disrup- 
tion of this joint family. We have been 
taken through the evidence relating 
to the disruption, and we have no 
hesitation in coming to the conclusion 
atrived at by the learned Senior Sub- 
Judge that the appellants have failed to 
establish their contention. It is, therefore, 
clear that it has been rightly held that 
the appellants with Kirpa Ram continued 
to be members of a joint family. Itis 
also in evidence that the three'appellants, 
who are all majors after the death of their 
father Narain continued to deal with the 
plaintiff firm. The plaintiff has gone into 
the witness box and has definitely stated 
that all the three defendants (now appel- 
lants) operated on the joint account, an 
account opened and carried on in the 
name of the firm Kirpa Ram-Narain. 
In theSe circumstances it seems to me 
that there can be no doubt that the three 
appellants were aware of the dealings of 
their joint family business with the 
plaintiff. It is in evidence that they paid 
sums to the plaintiff and also took monéys 
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from him, although Mahlp says that he 
used to take the money from the plaintiff 
for his uncle Kirpa, In these circum- 
stances lam of opinion that the evidence 
on the record clearly establishes the fact 
that the appellants, along with Kirpa 
Ram, were dealing with the plaintiff, 
and that they were aware of thése deal- 
ings, and, to my mind there is no doubt 
that the moneys advanced were actually 
advanced forthe family business. It has 
been held in various authorities “cited at 
page 249 of Mulla’s Principles of Hindu 
Law, 5th Edition, that where the manager 
of a joint family borrows money on a 
promissory note for a joint family business, 
the other members of the joint family 
are liable on the note, though the note 
was executed by the manager inhis sole 
name, 'Inmy judgment this comment, sup- 
ported as it is by authority is applicable 
to the facts of the present case.  Kirpa 
Ram as manager of this joint family 
business executed a promissory note the 
consideration for which was the past deal- 
ing with the plaintiff, and I, therefore, 
am of opinion that all the members of the 
family are liable under this promissory 
note, In this view of the case the appeal 
must fail and I would, therefore, dismiss it 
with costs. j ; 
Skemp, J.—I concur. 
A. N. A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Civit APPEAL No. 39 or 1925. 
April 3, 1927. 

Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 

SITA SARAN—Dsrenpant—APPELLANT 
VETSUS 
JAGAT AND oTBERS—PDLAINTIFFS AND 
ANANTO AND OTHEnS—DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Widow—Suit by reversioner-- Remote 
reversioner, when entitled to sue—Suit as next rever- 
sioner, whether can be treated as one as remote rever- 
sioner. 

Where the plaintiffs sue as next reversioners it is 
improper to read into the plaint an allegation that 
they are bringing the suit as distant reversioners 
because the nearer reversioners have either precluded 
themselves from bringing the suitor have refused to 
do so. [p. 298, col. 2.] 

Meghu Raiv. Ram Khelawan Rai (2) and Jhandy 
v. Tarif (3), followed, 
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Second appeal from a decree of the Dis- 
trict Judge, Allahabad, dated the 9th June, 
1924, 

Mr. S. N. Varma, for the Appellant. 

Dr. K.N. Katju, for the Respondents. 

JUDGMENT.—This second appeal 
arises from a suit brought by certain rever- 
sioners to the estate of one Sheo Sampat 
deceased for a declaration that a deed 
of gift executed by Musammat  Khatrani, 
the widow of Sheo Sampat, in favour 
of her grandson, Godari, (now deceased) 
and some mortgage-deeds based upon it, 
are void and ineffectual against the 
plaintiff. Other reliefs were also prayed 


>` for in the plaint with which we are not now 


concerned. The. following genealogical 
table. will show the relations of the parties 
concerned :— 


RAM GHULAM UPADHYA 
| 








Madho Sadho 
Sheo Sampat— ioe | 
Musammat Khatrani, Jagat | Dip Ram 
(widow) plaintiff Narain, Niranjan, 
defendant No. 7 No.1. plaint- plaintiff 
iff No. 3. 
| : No. 2, 
( 

Sukhnandan— Musammat Sumetra, Musammat 
Musammat (dead) Umraoti, 
Biranjiya, defendant 

(widow) Sita Saran No. 8 
dead. Tiwari, | 
defendant Barhamdeo 
No.1 Pande, minor, . 
l defendant 
Godari (dead). No. 9. 


The facts are sufficiently related in the 
judgment of the Court below, and they 
need not be repeated here. It has been 
found that the property concerned was not 
joint family property but was the personal 
property.of Sheo Sampat, who was separate 
from the plaintiffs. It has also been found 
that the plaintiffs are not the nearest re- 
versioners to Sheo Sampat, because there 
intervened, atthe time when the suit was 
filed, Musammat Umraoti, a daughter of 
Sheo Sampat, and herminor son Barhamdeo 
Pande. The decree given by the lower 
Appellate Court, which upheld the decision 
of the trial Oourt, in favour of the plaintiffs, 
has been challenged in second appeal only 
on the ground that the plaintifis as 
remoter reversioners, had no right to 
Bue, 
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The circumstances in which a remoter 
reversioner may sue for a declaration in 
the presence of a nearer reversioner have 
been described in [the well-known decision 
of their Lordships of the Privy Council in 
the case of Rani Anand Kunwar v. Court 
of Wards (1), After remarking that, as a 
general rule, a suit of this natuse must be ` 
brought by the presumptive reversionary 
heirs, their Lordships go on to say: “They 
are also of opinion that such a suit may be 
brought by a more distant reversioner, if 
those nearer in succession are in collusion 
with the widow, or have precluded them- 
selves from interfering......... The right to 
sue must, in their Lordships' opinion, be 
limited. If the nearest reversionary heir 
refuses, without sufficient cause, to institute 
proceedings, or if he has precluded himself 
by his own act or conduct from suing, or 
has eolluded with the widow, or concurred 
in the act alleged to be wrongful, the next 
presumable reversioner would be entitled 
to Sue............ In such a case, upon a plaint 
stating the circumstances under which the 
more distant reversionary heir claims to 
sue, the Court must exercise a judicial dis- 
eretion in determining whether the remote 
reversioner is entitled to sue, and would 
probably require the nearer reversioner to 
be made a party to the suit." 

The trial Court dealt with the question 
of the plaintiffs’ right to Sue very summari- 
ly; and the lower Appellate Uourt, while 
holding thatit had not been proved that 
the nearer reversioner had colluded with the 
widow or become precluded írom suing, re- 
fused tointerfere with the decree of the trial 
Court on the ground that, if the suit were 
dismissed, the plaintiffscould then institute 
an exactly similar suit in the name of the 
minor Barhamdeo as his next friends, and 
would then be entitled to succeed. It has 
been urged in appeal that this was not a 
proper ground ior allowing the plaintiffs’ 
sult 

We may say in the first place that no very 
determined effort has been made to show 
that the nearer reversioners had colluded 
with the widow (Musammat Khatrani) or 
had become precluded from suing in any 
of the ways enumerated in the decision of 
the Privy Council referred to above,” The 
plaintifis bad claimed, in the first place 
that Sheo Sampat had been a member of a 

(1) 6 C. 764; 80. L. R. 361; 8 I, A. 14; 4 Sar. P. 0, 
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joint Hindu family with them and that 
they were entitled to possession of the pro- 
perty. They had also claimed that, if the 
Court should find that Sheo Sampat had 
been separate at the time of his death, they 
were entitled to the declaration on the 
ground that they were reversionary heirs 
according to the pedigree which they then 
appended. It seems to us to be a matter of 
importance that, when they filed the plaint, 
' they omitted all mention of Musammat 
Umraoti and of her minor son Barhamdeo 
Pande. In other words, the pedigree with 
: the original plaint disclosed the plaintiffs 
as the nearest reversionera to Sheo Sampat, 
and it was only after the written Statement 
had been filed by the husband of Musam- 
mat Sumetra, who had executed one of the 
mortgage-deeds impugned in the plaint, 
and by some other transferees, that the 
Court ordered the nearer reversioners to be 
impleaded and the pedigree to be amended. 
Musammat Umraoti filed a written state- 
mentin which she admitted that the plaint- 
itfs and Sheo Sampat were members of one 
joint Hindu family; that is to say, so far 
from culluding with Musammat Khatrani 
' ghe supported that part of the plaintiffe' 
Buit; and, as regards the alternative plea 
that the plaintiffs were reversioners and 
could avoid the transfer based on the deed 
of gift executed by the widow, she professed 
indifference. The plaintiffs are included, 
however, not only by Musammat Umraoti, 
whose interest in the estate would be a 
limited one, but by her minorson, Barham- 
deo Pande. "There is nothing to show that 
his interests have been effectively represent- 
ed at all. The argument that has been 
pressed on behalf of the plaintiffs-respond- 
ents is that a decree in favour of the plaint- 
iffs must also be for the benefit of the minor, 
because the minor is interested to the same 
extent as the plaintiffs in setting aside the 
transfers made on the basis of the widow's 
deed of gift. 

This argument is a plausible one, and it 
may be that, if the appeal is allowed, the 
plaintiffs will then be in a position to file 
an exactly similar suit as next friends of the 
minor, Barhamdeo Pande. We are, how- 
ever, by no means convinced that the inter- 
. est of the plaintiffs and of the minor are 

identical. There is nosufficient explanation 
of the fact that the plaintiffs omitted all 
mention of Musammat Umraoti and Bar- 
"hamdeo Pande in their original plaint and 
that they impliedly, at any rate, claimed 
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themaelves to be the nearest reversioners tà 
Sheo Sampat. Itis quite inconceivable that 
they did so either from ignorance or inad- 
vertence. It is, moreover, mentioned in the 
written statement of Musammat Umraoti 
that the plaintiffs succeeded in obtaining a 
deed of relinquishment in their favour from 
Musammat Khatrani. Ifthe plaintiffs really 
held such a deed of relinquishment, it is 
difficult to tell how far it would affect 
the interests of Barhamdeo Pande. Presum- 
ably it would only have the effect of trans- 
ferring the limited interests of the widow; 
but, in the absence of evidence, it is, of 
course, impossible to decide what its effect 
would be. We have the authority of a 
Bench of this Court for holding that, where 
the plaintiffs sue as next reversioners, it 
is improper to read into the plaint an. 
allegation that they are bringing the suit 
as distant reversioners, because the nearer 
reversioners have either precluded them- 
selves from bringing the suit or have 
refused to doso. [See Meghu Rai v. Ram 
Khelawan Rai (2).] In a decision of the 
Privy Council, reported as Jhandu v. Tarif 
(3), the plaintiff failed in somewhat similar 
circumstances, because he had not proved 
that a nearer revergioner was excluded. For 
the purposes of the present suit it is enough 
tosay that the authority of the leading case 
quoted above does not support the plaint- 
iffs' title to eue, and that the circumstances 
disclosed to us do not justify us in going 
beyond that authority. i 

The result is that we allow the appeal 
and order that the plaintiffs’ suit be dis- 
missed with costs throughout. 

A. N. À. Appeal allowed. 

(2) 19 Ind. Cas. 814; 11 A. L. J. 382; 35 A. 320. 

(3) 27 Ind. Cas. 892; 37 A. 45; 19 C. W. N. 197; 17 


M. L. T. 10; 21 €. L. J. 26: 2 L. W. 113; 17 Bom. L. 
R. 44; 98 M. L. J. 453; (1915) M. W. N. 394 (P. Q). 


LAHORE HIGH COURT. 
CivinL RgrgREsCE No. 19 or 1928. 
January ll, 1927. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
TORA GUL BOIor PESHAWAR— 
PETITIONER 
versus 
Taz COMMISSIONER or INCOME 
TAX— RESPONDENT. | 
Income Tax Act (XI of 1922), s. 4 (1)—Commission 
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agent—Goods sold in England by agent—Receipt of 
price by agent in Englagd—Money brought to India— 
Commission settled in India—Receipt of commission, 
whether in India, 

Amir of Bukhara entrusted a large number of 
valuable furs to a commission agent for sale in 
Europe. The agent conveyed the same to England and 
disposed of them there for 16 lacs of rupees. This 
money he deposited in England with a firm to be 
transferred to their branch in Bombay. Before his 
arrival in India finding that Bukhara had been taken 
by Bolsheviks. and Amir was a refugee in Kabul, he 
settled at Peshawar. On the refusal of the agent to 
hand over the money to the Amir, the latter filed a 
suitfor recovery of the same at Peshawar. Subse- 
quently a compromise was effected: ati Kabul [by 
which it was agreed that 8 lacs would be given to 
Amir, 5 lacs would be set aside for the benefit of 
the State of Bukhara, and 2 lacs would be given 
to the agent as his commission. The District Judge 
granted a decree to the Amir for 8 lacs in terms of 
the compromise ; 

Held, that the commission of Rs. 2 lacs was 
received by the agent in British India within the 
meaning ofs.4 (1), Income Tax Act [p, 300, col. 1.] 

Sundar Das v. Collector of Gujrat (1), Secretary 
Board of Revenue (Income Tax) Madras v. Ripon 
Press and Sugar Mills Co. (2), Ali Imam v. Emperor 
(3) and In re Aurangabad Mills, Ltd. (4), distinguished. 

Case referred by the Commissioner of 
Income Tax, Punjab-and North West Fron- 
tier Province, Lahore, with his letter No. 


378/26/505-J. M., dated the 20th May, 1926. 


Lala Moti Sagar, R. B., and Sayad Mohsin 
Shah, for the Petitioner. y 
Mr. C. Beven Petman, for the Respondent. 


ORDER.—This reference under s. 66 
(1) of the Income Tax Act relating to an 
assessment made on a person residing in 
Peshawar came up once previously before 
two Judges of this Court but they return- 
ed itto the Income Tax Commissioner by 
order dated the 6th January, 1926, holding 
that they had no jurisdiction to entertain 
it, as the High Court for an assessee resid- 
ing in Peshawar was the Court of the 
Judicial Commissioner, North West Fron- 
tier Province, and not the Lahore High 
Court. But not long after that the Income 
Tax Amendment Act of 1:26 came into 
operation whereby the jurisdiction of the 
Lahore High Court for purposes of s. 66 
was extended tothe North West Frontier 
Province and the Income Tax Commissioner 
his, therefore, re-submitted the reference to 
this Court and no body now raises the 
question of jurisdiction. 

The facts bearing on the question of law 
raised by. the'Income Tax Commissioner are 
briefly as below: . . 

Th Amir of Bukhara having entrusted a 
large number of valuable furs to Tora 


Gul Boi (the assessee) and two others for 
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sale in Europe, they conveyed the same to 
England, and disposed of them there for a 


“sum equivalent approximately to 16 lacs of 


rupees. This money they deposited with 
Messrs. Cox & Co., to be transferred to their 
branch in Bombay, and after doing so they 
departed from England. On arrival in 
India they came to know th&t Bolsheviks 
had taken possession of Bukhara and that 
the Amir was a refugee in Kabul. Tora 
Gul Boi was a trader of Bukhara and 
his two companions were servants of the 
Amir. 'Hearing of the revolution in their 
country they decided totake up residence 
in Peshawar and not to return to Bukhara, 
When the Amir came to know of their 
arrival, he laid claim to the money, but 
they refused to pay itto him. The Amir 
then instituted a suit in the Court of the 
District Judge of Peshawar torecover the 
money, This suit ended in a compromise 
which was entered into at Kabul and was 
duly reduced to writing. By this com- 
promise it was agreed that 8 lacs out of the 
16 lacs deposited with Messrs. Cox & 
Co, would be given to the Amir, 3 
lacs would be set aside for the benefitof 
the State of Bukhara, 2 lacs would be given 
to Tora Gul Boi as his commission, and 
Rs. €0,000 and Rs. 40,000 to his two com- 
panions respectively as their commission. 
The District Judge granted the Amir a 
decree for 8 lacs, 

Now the question is where and when did 
Tora Gul Boi receive the sum of 2 lacs 
allotted to him by the compromise? He 
was not liable to pay income-tax on this 
amount unless he received it in British, 
India within the purview of s. 4 (1) of the 
Income Tax Act. Mr. Moti Sagar who 
appeais for the asseseee argues tbat the 
money was in his possession before his 
return to India as he had received in 
England and that he could not have 
received it over again in Peshawar having 
once received it in England. In support 
of this contention he relies upon Sundar 
Das v. Collector of Gujrat (1) and the 
cases in which that ruling of this Court 
was followed by the Madras and Patna 
High Courts, i.e , Secretary, Board of Revenue 
(Income Tax) Madras v. Ripon Press and 
Sugar Mills Co. (2) and Alt Imam v. 


(1) 77 Ind. Cas. 616; 3 Lah. 349; A. I. R. 1923 Lah. 


$. o 
(2) 77 Ind. Oas. 621; 46 M. 706; 44 M. L.J. 523; 17 
L. W. 584: (1923) M. W, N, 321; 32 M. L. T. 306; A. 
I. R. 1923 Mad. 574, 
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Emperor (8). He also cites In re Aurangabad 
Mills, Ltd. (4). We, however, find all those 
cases are distinguishable from the present 
inasmuch as the assessee in every one of 
those cases was the owner ofthe money 
that he received out of British India, 
while here the assessee and his companions 
received the money in England not as 
owners thereof but as agents of the Amir. 
The money no more belonged to them 
than the furs.and they were as much 
trustees of the one as of the other. Though 
these agents of the Amir were entitled to 
remuneration they were not competent to 
convert the 
portion of the money to their own use 
before settling with the Amir what was the 
“amount payable to them. This amount 
was settled by the compromise and though 
that compromise was entered into at 
Kabul the money was in British India and 
the agents must have received it within 
British India because it was held by 
Messrs. Cox & Co, in Bombay at the 
order of all three. Further it is clear 
that they were not entitled to appropriate 
any amount as their commission because, 
according to their own showing, no rate of 
commission had been agreed upon. They 
could, therefore, detain some money pend- 
ing decision as to the rate but were not com- 
petent to appropriate it to their own use. 
Such being the facts, we are of opinion 
that the assesses received the money in 
British India after it had been allotted to 
him by virtue of the compromise and was, 


therefore. liable to pay income tax 
thereon. 
Mr. Moti Sagar further contends that 


the above cannot be an answer to the 
question of law that has been referred to 
us by the Income Tax Commissioner, which 
question runs thus: 

“Did the decree of the District Judge 
dated the 24th April, 1923, deciding the 
suit in accordance with the deed of com- 
promise executed at Kabul on the 14th 
April, 1923. result in the receipt by the 
assessee, Tora Gul Boi of the sum of 2 
lacs of rupees on the date either of the 
compromise or of the jfidgment ?" 

The learned Counsel argues that the 
astessee did not receive the two lacs in 
pursuance of the decree. This is no doubt 


: 9 85 Ind. Cas. 164: 4 Pat. 210: (1924) Pat, 349; 6 
P.L. T.47; A.L R. 1925 Pat. 281; 3 Pat. L. R. 35 


Or. 
* (4) 64 Ind. Cas. 9; 45 B. 1286; 23 Bom. L. R, 570, 
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correct, but the object obviously of the | 
Income Tax Commissioner was to have it 
decided whether the assessee could be 
said to have received the .money in 
British India and that is clearly impliedly, 
if not directly, the object of the reference. 

With the above expression of opinion 
we return the reference. 

R. L. Reference anena 


raaa e 


MADRAS HIGH COURT. 

APPEAL Suit No, 230 or 1923. 
November 19, 1926. 
Present :—Justice Sir Kumaraswami Sastri, | 
Kr., and Mr, Justice Reilly. 
BAPATLA VENKATA RAO-— PLAINTIFF 
—APPELLANT 
versus 

BAPATLA VENKATA RAO AND OTHERS 

—DerrFenpants Nos. 2 To 6—-RESPONDENTS. 

Limitation Act(IX of 1908), Sch. I, Art. 127— Exclu- 
sion'—Member of joint family kept out of family house 
—Ouster, evidence of. 

One of the members of a joint Hindu family who 
was in sole possession, and enjoyment ofthe family 
house improved it and constructed several buildings 
from his separate funds; the members of another 
branch never occupied the house at any iime but 
were living elsewhere &nd even on occasions when 
they were in great need they were not taken into the 
house and did not attempt to enforce their co-par- 
cenary rights: 

Held, that there was sufficient evidence of ouster 
and exclusion. [p. 303, col. 2.] 

Appeal against & decree of the Court 
of the Subordinate Judge, Bapatla, in O. 8. 
No. 2 of 1922. 

Mr. Raghava Rao, for the Appellant. 

Mr. P. Venkatramana Rao, for the Re- 


spondents. 
JUDGMENT. 

Reilly, J.—The plaintiff appeals against 
the dismissal of his suit for partition by 
the Subordinate Judge. The suit relates 
to a family of which the common ancestor, 
as is now not disputed, was Kanchiraju. He 
wes great grandfather of the plaintiff and 
great- great-grandfather of defendant No. 1. 
At the trial it was denied by defendant 
No. 1, or rather by defendant No. 2 as de- 
fendant No. 1, his father, died a few days 
after the suit was instituted, that the 
plaintiff and his two brothers defendants 
Nos. 5 and 6 belonged to the family at 
all The plaintiff's case is. that his father, 
Suryanarayana, was adopted by Krishnayya 
I, the con of Kanchiraju I, The Sub- 
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ordinate Judge has fóund in favour of the 
adoption, and that is not now disputed 
before us. , 

It is denied in defendant No. l's written 
statement that the property concerned is 
joint family property at all,andit is alleged 
that it was acquired by defendant No. l's 
grandfather Kanchiraju II. But it appears 
from Ex. Aa statement by defendant No. l's 
father, Venkayya, at an inam enquiry in 
1864, that the family was joint at that 
time. If that statement is read with the 
genealogy attached toit, I do not think it 
is possible to accept Mr. Venkataramana 
Rao's contention for defendant No. 2 in 
regard to it that it does not show that the 
family was joint at that time and had as 
its joint family property the land to which 
the statement relates. Sol think we must 
Start with the fact that this was a joint 
family in 1864.. It is suggested for de- 
fendant No. 2 that Ex. II an extract from 


the Inam Register in 1869 shows ‘that at- 


least by that time the family had become 
divided. But, when Ex. II is examined, it 
is seen that it does not refer to the same 
property as that to which Ex. A relates 
but that it refers to a separate inam grant- 
ed to defendant No, l's great-grandfather, 
Venkayya,: the brother of Krishnayya I. 
‘The fact that that branch of the family 
had a separate inam does not show that 
the whole family was not joint. In 1904 
we find that defendant No, 1 made a state- 
ment to the Tahsildar Ex. C-2 in regard to 
the house which stands upon the site in 
Bapatla town with which this suit is con- 
cerned. He then said that the roof of 
that house had been in the enjoyment of 
his forefathers from time  immemorial, 
ever since the village came into existence, 
The 70 or 80 years which he mentions, it 
will be seen, would go much further back 
than the date of Ex. A. Now this family 
has as its family name “Bapatla” which 
indicates that that family house was in 
Bapatla. There is no evidence whatever 
that there is any other house in Bapatla 
which was ever occupied by them as their 
family house. When the existence of the 
family as a joint family in 1864 is taken 
with defendant No. l'sstatement about the 
house in 1904, Ithink the only reasonable 
inference is that the house with which we 
are concerned was the family house of the 
joint family. It has been suggested that 
the house mentioned in Ex, O-2 has not 
been identified by clear evidence with the 
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house with which Wè are conéérned. But 
it does not appear that the identity of the 
house was ever disputed before the Sub- 
ordinate Judge. 

. There is no definite evidence that this 
joint family was divided at any particular 
time, and that would be vary curious if 
there had been a definite partition, be- 
cause after all 1864 is not so very long ago. 
But does not follow that, because the 
house and its site were joint family pro- 
perty, the plaintiff has still a right to ask 
for a share inthem. It is contended as 
part of the defendant No. 2's case that 
there is enough to show that there has 
been such an ouster of the plaintiff's 
braneh as precludes him from recovering 
any share in the property now. The aite 
is one in the Bazar Btreet of Bapatla, 1t 
is admittedly very valuable now and must 
have been valuable for many years. On this 
site it appears that there were originally 
two houses and a thatched shed. The evi- 
dence is that one of these houses and the 
thatehed shed were pulled down by de- 
fendant No. 1, and in the compound and on 
their sites he constructed 15 to 20 years 
ago or longer 13 godowns, the rental value 
of which appears from Ex. D to be Rs, 150 
a year each, and that he also built an 
upper storey on the remaining house at 
a cost of Rs. 4,000 or Rs. $,C00. All this 
represents a large outlay. There is no- 
thing to suggest that the joint family could 
have provided the funds or even a small 
fraction of the funds necessary for these 
operations. The evidence of a few witnesses 
for the plaintiff, who say that they ad- 
vanced rent in recent years in compara- 
tively small sums, does not show that any- 
thing more was got in that way than might 
have been required for repairing the 
godowns and their evidence relates main- 
ly to 1918. It appears, therefore, that de- 
fendant No. 1 who admittedly had these 
buildings constructed raised the funds 
quite apart from the joint family, It is 
not disputed that defendant No. | and his 
branch of the family have been living in 
this house from the time of Kanchiraju 


I, but it is clear from the evidence that 


for very many years the plaintiff's branch 
has never occupied the house regularly 
The plaintiff's grandfather, Krishnayya I, 
was in the service of the Vizianagaram 
esfate; so was one plaintiff's father Surya- 
narayana; so also was Ramayya, a nephe 

of Kriehnayya ll, the father of deos, 
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ant No. 3. All these members of the 
family appear to have lived mainly at 
Vizianagaram, coming to Bapatla only on 
occasions until they retired from service. 
Now the mere fact that they did not oc- 
eupy the family house while they were. 
employed in the Vizianagaram service cer- 
tainly does mot show that they were oust- 
ed from the family property :in any effec- 
tive way. But there isa good deal more 
than that Krishnayyal, it appears, died 
at Vizianagaram. Suryanarayana, the 
plaintiff's father retired from service with 
a very modest pension in 1911. Curiously 
enough though he came back. to Bapatla 
he did not come to live in the family 
house in spite of the fact that he was 
in very reduced circumstances and had 
sons to educate. He went first it appears 
and lived in the village of Yajali, a few. 
miles away, Then a few years later he 
came into Bapatla for the purpose of 
educating his third son defendant No. 6. 
But, instead of coming to the family house 
or even demanding that his son should 
be kept in the family house while he was 
attending school in Bapatla, Sanganarayana 
took a house in the agraharam on rent in 
spite of his very small means. That was 
a very odd thing todo if he still had a 
right which he wished to maintain, in the 
family house. It is suggested for the 
plaintiff that Suryanarayana was a man 
not of very strong will or intelligence. But 
at any rate he served forsome years in 
Vizianagaram estate, and there is no evi- 
dence that he was in any way out of his 
mind when he retired. Moreover, in 1911, 
“when he finally returned from Vizianag- 
aram to Bapatla his eldest son, defendant 
No.5 appears to have been 18 or 19 years 
of age. It is very surprising that Surya- 
narayana and his sons did not insist 
upon their rights of living in the family 
house and being supported by the joint 
family, if they were not being indefinite- 
ly excluded from the property. Before 
the Subordinate Judge defendant No. 3 
and his son defendant No. 4, who are 
son and grandson of Krishnayya II, 
maintained like the plaintiff, that 
they had a right to a share in this 
property ; but they have not appealed 
against the Subordinate Judge's decision. 
The behaviour of Krishnayya II is even 
more marked than the behaviour , of 
Buryanarayana in relation to this property. 
And, although plaintif cannot be affected 
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directly by any evidenee that Krishnayya 
II was excluded from this property, what 
happened to Krishnayya ll has some bear- 
ing as showing the attitude taken up by 
defendant No. 1 and his branch towards 
the rest of the members of the family 
in regard to this property. This Krishnayya 
came back from Vizianagaram, ib: appears, 
about 1895 or 1896, blind and almost penni- 
less. There is no evidence that he went 
about Bapatla begging his bread. He did 
not go back to the family house, or at any 
rate he was kept out of it. It might be said 
perhaps that he was not in a position to 
insist upon his rights or to filea suit; but it 
appears that in 1895 his wife, Bavamma, did 
file a suit against defendant No. 1 in regard 
toa mortgage she had obtained over her 
brother's property ; defendant No, 1 being 
the guardian of that brother's sons, But in 
spite of thefact that Krishnayya's wifelcould 
bring a suit like that and carry it to a . 
successful termination no suit was brought 
by Krishnayya to assert his rights in this 
family house; rights which he was in the 
utmost need of exercising if he had the op- 
portunity of doing so. 1t is also to be . 
remarked that defendant No. 3 himself in 
1914 wrote a letter Ex. III to defendant No. 


` 1 asking for his assistance in getting him car- 


ried and mentioned incidentally that one of 
his difficulties was that he had no “land.” 
If it might be thought that by that reference 
to “land” he did not mean to include the 
house site and buildings in Bapatla, that 
suggestion is rebutted by the fact that in 
his own evidence he says that, when he 
referred to “ land " in that letter, he meant 
immoveable property. 

Now all this shows that the branches of 
the family other than the lst defendant's 
branch appear to have been kept out of this 
house and property for a very long period 
going back altogether for more than 50 years. 
When he asked what he could point to in the 
way of incidents showing that any member 
of the joint family other than defendant 
No. l's branch lived in thisehouse during 
the last. 50 years, Mr. Raghava Rao for 
plaintiff is only ablé to point to evidence 
that Suryanarayana’s grahapravesam cere- 
mony was performed in this house, as it 
might have been, if he was only a relation 
but not treated as member of a joint family, 
and that members of the family who were in 
service at Vizianagaram, when they came 
back on leave'or otherwise or were passing 
through Bapatla according to the evidence 
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of some of the witnesses, stayed occasion. 

ly inthis house. - Well, that they might do 
as relations, even if they had no right to the 
house. On fhe other hand, we find that 
defendant No. l's father Venkayya appears 
to have asserted his right to deal with the 
property very soon after the dateof Ex. A. 
Exhibit 1X shows that in 1867 he mort- 
gaged the property as if it were his 
own; and Ex. VII, which is dated 1870 
shows that he had by that time sold a part 
of the property. Exhibit VII, I may mention 
is attested by Krishnayya II. It must be 
noticed that at the time, that is in 1867 and 
1870 defendant No. l's father was the 
senior member of the family. But it 
does not appear that either of those 
transactions was done in his capacity as 
manager of the family. In Ex. IK he des- 
cribes the property as his own. Besides 
all this there is some evidence that Surya- 
narayana and Krishnayya II were definite- 
ly told on occasions by defendant No. 1 that 
they had no share in this property. In 
regard to Satyanarayana the evidence is 


that of P. W. No. 12, who says that on one’ 


occasion about 24 years before the suit 
Suryanarayana objected to defendant No. 1 
putting brick walls on the land in connec- 
tion with the construction of godowns, and 
that defendant No. 1 replied tohim “I do not 
know who you are. If you have a share, file 
a suit. Youhave no share.” That evidence 
is not corroborated apart from the general 
corroboration of Suryanarayana’s conduct: 
but the Subordinate Judge has accepted it 
. ag trustworthy. In regard to Krishnayya II 
there is the evidence of D. Ws. Nos. 1 and 8 
that about the year 1896 he demanded a site 
from defendant No. land defendant No. 1 
refused to give him asite, Those two wit- 
nessesappear to be speaking to the same in- 
cident; but they do not mentioneachother's 
presence on the occasion. However, the 
Subordinate Judge accepts the evidence of 
D. W. No. 1 who isa man of education and 
some position, in regard to that incident ag 
trustworthy. Ij will be seen that the in- 
cident is supposed to have taken place 
about the same timeas the suit of 1895 
brought by Krishnayya Il's wife against 
defendant No. 1. 

Now, if we putall these things together, 
‘do they not show anouster of the plaintiff's 
branch and incidentally Krishnayya II's 
branch by defendant No. 1? Defendant 
No, l and his father appear to have treated 


fhe property as their own from 1867; and | 
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defendant No. 1 spent a very large sum i? 
raising the main house by another storey 
and building godown on the site taking the 
income from those godowns entirely for. 


‘himself. Members of the two other branches, 


Suryanarayana and Krishnayya II, when 
they were in great need, were not taken 
into the house and donot appear to have 
attempted to enforce their rights. All this 
goes back a long way and appears to in- 
dicate a regular course ofconduct. In a 
case like this, even when there is no evi- 
dence of ouster at a particular time, itis not 
unreasonable that we should infer an ouster 
asan explanation of the facts as we find 


them. That that may be done was laid down 


in Gangadhar v. Parashram Bhalchandra (1). 
It is based upon a very old authority relat- 
ing to tenants-in-common, which may be 
applied in a case like this, namely, Doe v. 
Prosser (2) à case heard by Lord Mans- 
field in 1774; and that principle has also been 
recognised in Ahamuddin Tamijuddin v. 
Amiruddin (3) a case of the Calcutta High 
Court, and Rama Pande v. RamSarup Pande 
(4) a case of the Patna High Court. View- 
ing the case in that way,I do not think we 
should be justified in differing from the 
decision of the Subordinate Judge in re- 
gard to adverse possession by ouster, 

In my opinion, therefore, this appeal 
should be dismissed. But, as defendant 
No, 2 has failed in one important aspect of 
his case, namely his contention that this 
was not a joint family and the property 
was ever joint family property, I think the 
proper order will be that each party should 
bear his own costs in this Court. 

The memorandum of objections should be 
dismissed with costs. 

Kumarasw ami Sastri, J.—I agree. 

V. N, V. Appeal dismissed. 


(1) 29 B. 300; 7 Bom. L. R. 252. 

(2) (1774) 1 Cowp. 217; 98 E, R. 1032, 
(3) 44 Ind. Cas. 216. 
(4) 58 Ind. Cas, 731. 
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_ LAHORE HIGH COURT. 
First O1vin APPRAL No. 1002 or 1922, 
. January 20, 1927. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
JALAL AND OTHERS—PLAINTIFFS— 


. APPELLANTS 
versus 
BAHAWALI AND OTHERS—DEFSNDANTS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1909), O. XXII, rr. 
4, 9—Suit for possession of land—Appeal—Death of 
some of respondents—Legal representatives not implead- 
ed in time—Abatement—TInterest of respondents sepa- 
"ate and ascertainable-~No abatement as regards other 
respondents, 
An appeal arising froma suit for possession of 
* land does not abate in toto on account of the death 
' ‘of some of the respondents and failure to implead 
their legal representatives within time, where the 
|, interest of each respondent is ascertainable and a 
. suit could originally have been brought against each 
of the respondents separately in respect of his share. 
‘{p. 305, col. 1,] 
Zainab Bibi v. Rohila (1), followed. 
. Firstappeal from a decree of the Senior 
Sub-Judge, Gujrat, dated the 13th Febru- 
vary, 1922, 

Bakhshi Tek Chand and Mr. Mukand 
Lal Puri, for the Appellants. 
Mr. Amolak Ram Kapur and Dr. Nand 

Lal, for the Respondents. 
~ © SJUDGMENT.—On the 18th of October, 
1918, the plaintiffs-appellants instituted a 
suit in the Court of the Munsifof Dinga 
for possession of 204 kanals 3$ marlas of 
land situated at Pindi Rawan, alleging 
that thesame had been given to them in 
exchange of other land by defendart 
No. 14, Jiwan, and that defendants Nos. 1 
to 18, co-sharers in the joint khata, of which 
the land insuit was apart, prevented them 
‘from taking possession of the same with- 
out any justification. During the pendency 
of the suit Jiwan, defendant, died, and the 
plaint was amended by the plaintiffs. In 
the amended plaint it was alleged that 
Jiwan transferred his rights in the land 
in dispute by means of an exchange to the 
plaintiffs, put them in proprietary possession 
and got the mutation attested, and that the 
defendants Nos. l to 15 in the amended 
plaint, who were stated to be his reversion- 
ary heirsand co-sharers in the joint khata 
eomprising the land in dispute, were pre- 
ventingthe plaintiffs from taking possession 
of the same without any justification. In 
their written statements in reply to this 
amended plaint the. defendants pleaded 
that Jiwan, though recorded in the revenue 
recorda as owner of the land in suit, had 
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been out of possession for more than | 
years and that the defendants had been i 
adverse possession for that period, and the 
Jiwan having relinquished*his rights th 
plaintiffs had no claim to the land in dis 
pute. They further claimed that they wer 
the collaterals of Jiwan in the fifth degre 
and, therefore, the exchange of the land i 
dispute with the plaintiffs by him was in 
valid as the land was ancestral. The Senio 
Sub-Judge dismissed the plaintiffs' suit 
He held that Jiwan had not lost his right 
in the land in suitat the time ofthe ex 
change as it had been proved that he wa 
in possession thereef, that the defendant 
were Jiwan'scollaterals in the fifth degree 
that the land was ancestral qua the defend 
ants and, therefore, that the exchange bein; 
without necessity the defendants were en 
titled to resist the plaintiffs’ suit for posses 
sion. From this decree the plaintiffs have 
preferred the present appeal. 

A preliminary objection is taken on be 
half of the respondents that the appeal ha: 
abated against Samail and Karam, respond: 
ents Nos. 13 and 14, and further that il 
having abated against them the right tc 
sue does not survive against the remaining 
respondents and, therefore, it hag abated in 
its entirety. It appears that Samail died 
on the 12th October of 1924 and an appli 
eationto bring his legal representatives on 
the record was made on the 10th of Febru- 
ary, 1925, and that Karam died on the 28th 
of September, 1925, and an application to 
bring his legal representatives on the re- 
eord was made onthe 12th of April, 1926. 
It is admitted that both these applications 
were made after the ordinary limitation 
provided for them had expired. But an 
affidavit has been filed on behalf of the ap- 
pellants alleging that they came to know 
ofthe death of Samail in the beginning 
of February, 1925, and of Karam in the be- 
ginning of April, 1926. The allegations made 
in this affidavit are denied by the respond- 
ents who allege that the distance between 
the respective villages of*the partiesis four 
kos only and this fact is supported by the 
evidence on the record. It thus appears to 
us that there is no valid ground for extend- 
ing the ordinary period for making the 
applications for bringing the legal repre- 
sentativesof the deceased respondents on 
the record in the present case, 

In our opinion the appellants who must 
have knownof the deaths of the respondents 
have been negligent and are not entitled to 
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any extension oftime. We, therefore, hold 
that the appeal has abated so faras Samail 
and Karam respondents are concerned. 

With regard tothe next objeetion of the 
respondents that theappeal has abated in 
its entirety, we are of opinion that this is 
not so. According to the allegations made 
in the plaintas amended, with which alone 
we are now concerned the defendants have 
taken possession of'the landinsuit as col- 
laterals of Jiwan and are preventing the 
plaintiffs from getting possession in that 
capacity. According to the judgment of the 
learned Senior Subordinate Judge, Jiwan 
was in possession of the land: andthe plea 
of adverse possession raised by the defend- 
ants has been found against them. There- 
fore, having regard to the allegations in the 
plaint and the conclusion of the Senior Sub- 
ordinate Judge, the present appeal is against 
the reversioners of Jiwan who are al- 
leged to have taken illegal and forcible 
possession of the land in dispute in their 
capacity as such. It, therefore, follows that 
the interest of each defendant is ascertain- 
able and that originally asuit could have 
been brought against some of the defend- 
ants in respect of that portion of the land 
“which fell to their share. The present case 
is fully covered by Zainab Bibi v. Rohila (1) 
which was followed in Raghbir Saran v. 
Sohan Devi (2) and agreeing with the view 
expressed therein we hold that appeal has 
not abated in the entirety. We have not 
thought if necessary to noticein detail 
the several judgments cited on behalf of 
the respondents because, in our opinion, 
they are all distinguishable from the present 
case, 

On the merits, we consider that this ap- 
peal must succeed. There is no reliable 
evidence on the record to: show that the 
land in suit is ancestral gua the respond- 
ents. The copies of the revenue records 
produced by the defendants do not support 
their allegation. Two pedigree-tables have 
been filed but all that they show is that 
the respondents are collaterals of Jiwan in 
the fifth degree, but no copy of the settle- 
ment record giving the history of the vil- 
lage has been filed from which it can be in- 
ferred that the village was founded by the 
common ancestor of the parties, On 
the other hand an examination of the jama- 
bandi and the pedigree shows that the part- 


(1) 39 Tnd. Cas. 277; 23 P. R. 1217. 
. (2) 86 Ind. Cas. 1; 6 Lah. 233; 26 P, L, R, 100; A. T, 
R 1925 Lah, 381; 7 Lah, L, J. 149, 
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ies are in possession of land in the vil- 
lage which is not in accordance with the 
ancestral shares. The only statement on 
the record in support of the defendants’ 
allegation is by the Special Kanungo who 
says that the land belonging to Lakhan, 
father of Jiwan, in the village of Pindi 
Rawan was ancestral and that he did not 
purchaseit from any one. He also stated 
that Lakhan was a descendant of the found- 
er .of the village and that the shamilat 
land of which the land in suit isa portion, 
“seems tohave been divided in proportion 
to khewat shares," This last statement, as 
we have already stated, is contradicted by 
the extract from revenue records and the 
other statements are not supported by the 
revenue records. The only ground given 
by him in support of his assertion that the 
land in disputeis ancestral is that in 1867 
Jiwan, father of Lakhan, wasin possession 
as a proprietor. Ino our opinion the conclu- 
sion as to theancestral nature of the land 
does not necessarily follow from this fact. 
In the absenceofany reliable evidence on 
the record we must hold thatthe respond- 
ents have failed tu prove that the land in 
dispute was ancestral. We need not, there- 
fore, consider the other grounds of appeal. 

ı We accept the appeal, set aside the decree 
of the learned Senior Subordinate Judge 
except as regards Samail and Karam, and in 
lieu thereof grant the plaintiffs-appellants 
a decree for joint possession of the land in 
suit sofaras the shares ofthe remaining 
respondents areconcerned. The appellants 
will have their costs throughout against 
these respondents. : 

A. N.A. 
Appeal partly accepted, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Secono Civit APPRaL No 66 or 1926. 
Dacember 23, 1926. 
Present: —Mr. Hallifax, A. J. C. 
RAO SAHEB AND ANOTHE&—PLAINTIFIS 
—~APPELLANTS 
versus 

UMRAO—DEFENDANT—RESPONDSNT. 

Registration Act (XVI of 1908), $. 2 (7), 17 (2) —ir 


. land—Agreement to lease in perpetuity —Premium ovo 


huidred rupees—Amnnual rent fixed —Hegistration, whe- 
ther compulsory—Unregistered deed, whether admissible 
~Revenue Officer, permission of, whether necessiry ~ 
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Agreement to execule such lease unregistered, admissibil- 
ity of—No date fixedj for execution—-Limitaticn for 
suit for specific performance—Limitation Act (IX of 
1908), Sch. I, Art. 118— Right to specific performance 
—Possession, delivery of, whether may be legally 
resisted. ; 

A document containing an agreement to lease sir 
land in perpetuity for a premium of Rs. 647 and an 
annual rent of Rs. 12 requires registration and if 
unregistered canngt be used to prove the lease or 
agreement to lease, of which also all other evidence 
is excluded by s. 92 of the Evidence Act so that the 
lessee has to be treated as a tenant from year to year. 
[p. 306, col. 1.] 

Sonoo v. Bhadaria (1), followed. 

An agreement to execute a perpetual lease later 
does not require registration and the fact that such 
a document contains also covenants which cannot be 
proved without the document having been duly regis- 
tered does not prevent it from being used to prove 
this agreement. p. 306, col. 2; p. 307, col. 4.] 

D. B. Seth Jiwandas v. Janki (2). discussed. 

Jf no date is fixed in an agreement to execute a 
Becond deed, thelimitation for bringing a suit for 
specific performance of the agreement is three years 
under Art. 113 of the First Schedule of the Limitation 
Act from the date of the knowledge of the plaintiff 
that the defendant refused to execute the deed. [p. 
307, col. 1.] i 

A person in possession ofthe property of another is 
entitled to retain that possession if he can show that 
he could successfully maintain a suit against that 
person for specific performance ofa contract that 
would give him title to the property. , pibid] 


Appeal against the decree of the Addi- 
tional District Judge, Raipur, dated the 9th 
November, 1925, in Civil Appeal No. 141 of 
1925. 

Mr. M. R. Bobde, for the Appellant. 

Sir B. K. Bose, Messrs, V. Bose and D. Y, 
Deshmukh, for the Respondent. 

JUDG MENT.—The land in dispute is 
sir land belonging to the plaintiffs. On 
the 29th of January, 1922, they executed a 
document agreeing to lease it in perpetuity 
to the defendant for a premium cf Rs. 647, 
on an annual rent of Rs. 12, and they put 
him in possession. This document un- 
doubtedly required registration, according 
to the principles stated in Sonco v. Bha- 
daria (1), and asit was never registered it 
cannot now be used to prove the lease or 
the agreement to lease, of which also all 
other evidence is excluded by s. $2 of the 
Evidence Act, so that the defendant has 
to be treated as a tenant from year to year. 

The fact that there.was no registered 
document conferring the lease was not dis- 
covered till 1923, and in a suit filed on the 
7th of September of that year the plaintiffs 


claimed a decree for ejectment on the false . 


allegation that the lease was for eight years 


(1) 71 Ind, Cas, 468; 19 N. L, R, 186; A. I. R, 1923 
Nag. 171; 6 N, L, J, 191, 
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and the defendant was holding over. The 
suit was dismissed on the ground that the 
defendant had not been given any notice to 
quit. Thereafter the plaintiffs. gave him 
formal notice and filed the present suit for 
ejectment on the 30th of April, 1925. 

In the lower Appellate Court it has been 
found that the plaintiffs are entitled to re- 
sume possession of the land, as the defend- 
ant must be treated as a tenant from year 
to year and he has now had ample notice to 
quit, but that the plaintiffs must pay him 
back the Rs.647 he admittedly paid them for 
the perpetual lease they agreed to give him 
but never did fully give him. Both parties 
have appealed against this decree, and the 
defendant's appeal (S. A. No. 94 of 1926) 
will be considered in this judgment. 

On the facts that have so far been taken 
into consideration in the case the decision 
of the lower Appellate Court is undoubted- 
ly correct. In deciding that the plaintifis 
must pay Rs. 647, to the defendant before 
taking possession the learned Additional 
District Judge has gone entirely on general 
principles of equity. That is not necessary 
when there is a Statute governing the 
matter, and the Statute in this case is the 
Contract Act, of which s. 65 leads to the 
same result, both in regard to the liability 
to refund and the amount to be refunded. 

Buta fact prominently on the record has 
so far been left out of sight, which makes 
the primary decision in the case, that of the 
plaintiffs’ right to resume possession, wrong, 
That is the fact that the unregistered docu-. 
ment contains a very distinct agreement 
to execute another document later. The: 
words, which are near the beginning of the 
document, are these: “Nambar tafsil zel ko 
kasht ke liye dekar yeh patta damami likh 
dete hain wo yeh karar karte hain ke zamin 
mazkur-i bala ki ijazat Sarkar se mangakar 
wo us men maurust hakk dekar sani patta 
damami tahrir kar devenge,” 

It was a mistake to suppose in the year 
1911 that a perpetual lease of sir land re- 
quired the permission of a Revenue Officer, 
but the parties were undotbtedly under 
that mistake, and the intention to execute 
another. document later is probably the 
reason of the failure to register this one, 
Anyhow there is the agreement to exe- 
cute a perpetual lease later, and a document 
containing such an agreement does not re- 
quire registration. That such a document 
contains also covenants which cannot be 
proved without the document having been 
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duly registered does not prevent it being 
used for proof of this agreement; an un- 
registered mortgage-bond can be, and not 
infrequently is, used in proof of the per- 
sonal covenant to pay. The matter is dis- 
cussed shortly in D, B. Seth Jiwandas v. 
Janki (2), 

Now whatever may be the true mean- 
ing and limitations of the ‘doctrine of part 
performance”, which has been mentioned 
in argument here, it is admitted that a 
person in possession of the property of an- 
other is entitled to retain that possession if 
he can show that he could suceessfully 
maintain a suit against that person for 
specific performance of a contract that would 
give him that title; itis assumed that the 
suit has been filed and decreed and thecon- 
traet has been executed, because these things 
are bound to happen. 

Now a suit filed by the defendant on the 
30th of April, 1925, the day on which the 

. present suit was filed, for specific perform- 
ance of the contract set out above would un- 
doubtedly succeed except possibly on the 
question of limitation. That then is the 
only question remaining for discussion. 
Io the contract no date was fixed for the 
execution of the second deed and, therefore, 
“under Art. 113 of the First Schedule of the 
Limitation Act, the three years’ period of 
limitation began torun against the defend- 
ant when he first had notice thatthe plaint- 
iffs refused to execute it. It cannot be 
suggested that he had such notice before he 
was informed of the previous ‘suit for his 
ejectment, which was filed on the 7th of 
September, 1923. His suit for specific per- 
formance was, therefore, well within time 
when the present suit was filed on the 80th 
of April, 1925 

The plaintiffs appeal will accordingly 
be dismissed, and in the defendant's appeal 
it will be ordered that the decree of the 
lower Appellate Court be set aside and the 
suit dismissed. The plaintiffs will beorder- 
ed to pay the whole of the costs of both 
parties in all three Courts. In this Court 
the Pleader's fee in each appeal will be fifty 
'rupees. 

G. Re D. Appeal dismissed. 

(2) 65 Ind. Cas, 53; 18 N. L. R. 145; A. L R. 1922 

ag. 98. 
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OUDH CHIEF COURT. 
First Civiu APegaLS Nos. 93, 95 anp 110 
or 1926. 
May 3, 1927. 
Present: —8ir Louis Stuart, Kr., Chief 
*Judge and Mr. Justice Raza, 
Ruja PATESHWARI PARTAB NARAIN 
SINGH— PLAINTIFF — APPELLANT 


versus 
Raja MUHAMMAD MUMTAZ ALI KHAN 
—DEFENDANT—RESPONDENT. 

Oudh Laws Act (XVIII of 1870), Chap. II—-Objec: of 
Act—Right of pre-emption not created by Act --Pre- 
sumption as to existence of custom of pre-emption-~ 
Existence of village community, necessity, of. 

The Oudh Laws Act of 1876, Chap, II, did no 
more than declare what its framers believed to he 
the custone prevailing in certain village communities 
in Oudh. It didnot in any sense purport to create 
a right of pre-emption. [p. 310, col. 1 J 

A right of pre-emption under the Act can only 
exist where there isa village community. "ibid. 

A certain tract of unassessed waste land in Oudh 
was acquired by an Englishman in 1872. After his 
death the estate passed to his heirs and assigns re- 
siding in England, who divided it into a number 
of blocks and sold these plots to various persons. 

Held, that neither the heirs and assigns nor the 
various purchasers constituted a village community, 
within the meaning of the Act and that consequently 


-there was no possibility of presuming a custom of 


pre-emption among them. [p. 310,col. 2.] 
[The meaning of village community discussed., 


Appeal against the judgment and decree 
passed by the Officiating Subordinate Judge, 
Gonda, dated the 31st May, 1926. 

Mr. Bisheshwar Nath, for the Appellant. 

Messrs. Niamat Ullah and Naim Ullah, 
for the Respondent. 


JUDGMENT.—These Appeals Nos, 93, 
95 and 110 have arisen in the following. 
manner, There is in the District of Gonda a 
tract of land which is now known as Cooke 
Nagar. It was originally 5191 acres situat- 
edin the village of Agra in the Utraula 
Tahsil. In the year 1872 this tract Cooke 
Nagar was unassessed waste, the property of 
the Crown. This is clear from Ex. A-2 (appeal 
No. 95). The exhibit in question is deed 
by which the Secretary of Siate transferred 
full proprietary rightsin this tract to a 
certain Mr. Willim Cooke, who was appa- 
rently an European settlor living in the 
adjoining District of Basti, for a consider- 
ation of Rs. 41,487-7-1. The transfercarried 
with it the very important concession that 
the land was to be free from paymént of 
land ravenue to the Orown fn perpetuity, 
Thé holders were to be liable for the paymen, 
of casses but the land was to be revenue, 
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free. Tho deed does not so declare, but 
it is a legitimate inference that this 
concession was due to the fact that the 
land was unassessed waste and that Mr. 
Cooke proposed to bring it under culti- 
vation and settle inhabitants upon it. 
It is clear that Mr. Cooke and his 
successors carried out this intention, for 
Cooke Nagar has now become a valuable 
cultivated tract, in which there are many 
tenants and a large number of buildings. 
We do not know when Mr. Cooke died. He 

. apparently died not many years after he 
had purchased Cooke Nagar. When hedied 
he devised by Will this property to certain 
persons none of whom appear recently to 
have resided in India. For some years be- 
fore 1924 the devisees of the property were 
all resident in England. They appear to 
have beentenants-in-common and as such 
had appointed as their manager a certain 
Mr. Stern who resided in Indiaand adminis- 
tered the estate. Sometime prior to 1924 
she owners of Cooke Nagar decided. to sell 
the tract, and instructed Mr. Stern toarrange 
for its sale. It is admitted that Mr. Stern 
at first endeavoured to sell Cooke Nagar as 

-awhole. Being unable to find purchasers 
for it asa whole he divided it into twenty 
plocks of varying sizeand proceeded to sell 
piecemeal, He first sold five blocks with 
which we are not concerned to persons 
whose names have not transpired. Hethen 
arranged in February, 1924, with the Raja 
of Utraulatosell him blocks Nos. 10, 11, 
12,13, 15 and 20. The Raja of Utraula 
paid Mr. Stern Rs. 10,000 on the llth 

February, 1924, asearnest money for the sale. 
Onthe 2nd May, 1924, the Raja of Basti 
agreed to purchase block No.19 and paid 
on that day earnest money to Mr, Stern. 
On the 28th May, 1924, Sita Ram, Madho 
and Mata Prasad: agreed to purchase block 
No. 7 and paid Mr, Stern earnest money on 
the same day. Mr. Stern had divided these 
twenty blocks off, so that each one was se- 
parate from the remainder. He had had pre- 
pared separate village papers for each 
block. He had had prepared a separate 
map for each block, and had marked off 
every field and every other portion of the 
property appertaining to each block. He 
had also divided the cesses payable on 
each block separately. As we have already 
stated, no land revenue was payable. Thus 

*each block wasa distinct entity from the 
other blocks. . 

The process of preparing these papers 
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and maps took aome little time and in the 
end sale-deeds were executed and regis- 
tered more or less about the same time, 
and irrespective of the dates oh which the 
eontracts.of sale had been made, The 
first two deeds of sale that were executed 
were the deeds of sale of No.7 and No. 19. 
The balance of the purchase-money in res- 
pect of No. 7 was actually paid into the 
hands of Mr. Stern on the 5th June, 1924, 
and the balance of the purchase-money in 
respect of No.19 was paid into the hands 
of Mr. Stern onthe 6th June, 1924. Both 
deeds were executed on the 9th June, but 
the deed in respect ef No. 7 was executed 
and registered after the deed in respect of 
No. 1Y was executed and registered. Asit 
happened, the deed in favour of the Raja 
of Utraula in respect of Nos. 10, 11, 12,13, 
15 and 20 was not executed or registered 
till the 18th June, 1924, although we find 
in evidence that the stamp paper upon 
which the deed had been executedhad been 
purchased before the 23rd May, 1924. Then 
followed another transaction. Block No.9 
was purchased by Sita Ram, Madho and 
Mata Prasad by a deed executed and regis- 
tered on the 21st July, 1924. It is necessary 
in the first place to state cleary what was 
the cause. of action of the Raja of Basti 
who is the appellant ‘in appeals Nos. 93 
and 95 and the respondent in appeal 
No. 1)0. Mr. Stern had left India per- 
manently before the present suitscameon 
for hearing. He was examined as a witness 
in England on commission on the 12th 
April,1926. This gentleman's evidence has 
been accepted as absolutely reliable by the 
learned trial Judge. Wetake the same 
view, Mr. Stern hasnow severed his con- 
nection with India and has no interest in 
the disputes which have since arisen. His 
evidence is quite unprejudiced and very 
valuable. He is clear that the Raja of 
Utraula entered into negotiations with him 
for the purchase of blocks Nos. 10, 11, 12, 
13, 15 and 2Uon the llth February, 1924, 
and that he paid the earnest money on that 
date. Hesays that the terms were not 
finally settled till some date in March, 1924, 
We accept that as correct. In respect ot 
the Raja of Basti hehas stated and we find 
has stated correctly, that the Rajaof Basti 
had told him (Mr, Stern) that he wished to 
purchase block No. 19 only and that he did 
not wish to purchase any other block be- 
cause he had not sufficient funds for the 
purchase, He further stated that he had 
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informed the Raja of Basti that he was 
selling on thecondition that there was no 
question of pre-emption claims being raised 
amongst the purchasers. He admits that the 
purchasers themselves made no agreement 
to that effect, This much we know for 
certain, and we do not accept the deposition 
of the Raja of Basti when he deposes to 
the contrary. .There is further evidence, 
which we believe to be true, taking the 
same view as the learned trial Judge, of a 
retired Deputy Collector Khan Bahadur 
Munshi Mohammad Azim Khan, Musaffar 
Ali Khan and Mansur Ali Khan, to the 
effect that the Raja of Basti was aware that 
the Raja of Utraula was purchasing the 
blocks in question, and that he agreed to 
the Raja so purchasing them, and did not 
suggest any desire to acquire them him- 
self. On the latter point this evidence 
carries us no further than the evidence of 
Mr. Stern, which shows distinctly that the 
Raja of Basti had from the very beginning 
informed Mr. Stern that he wanted block 
No. 19and noother block mainly because 
he was not in a position to find the funds 
for purchase of more, 

When these transactions were over and 
completed the Raja of Basti proceeded to 
institute suits not only against the Raja 
of Utraula and against Sita Ram, Madho 
and Mata Prasad, against the purchasers 
ofsix other blocks, in each case asserting a 
right of pre-emption under the provisions 
of Chap. II, Act XVIII of 1876. he 
learned trial Judge dismissed his suit in res- 
pect of blocks Nos, 10, 11, 12, 13, 15 and 20 
and the Raja of Basti appeals in appeal No. 
93 against that dismissal. The learned trial 
Judge dismissed his suit in respect of block 
No. 7 and the Raja of Basti appeals in appeal 
No. Ya against that dismissal. The learn- 
ed trial Judge desieed his suit in respect 
of block No. 9 and Mata Prasad, Sita Ram 
and Madho appeal against that decree in 
appeal No. 110. In respect of the remaining 
properties we are informed that the Raja 
of Basti has succeeded and that the parties 
against whom he has succeeded have not 
- appealed. 

Thelearned trial.Judge has dismissed 
the suit against the Raja of Utraula main- 
ly upon the ground that at the time 
that the Raja of Utraula agreed to pur- 
chase the -six blocks, which he sub- 
sequently purchased, the Raja of Basti 
Was in no sense a co-sharer in Cooke Nagar 
and thus was not entitled to receive the 
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notice prescribed by s, 100f Act XVIII of 
1876. We are in agreement with the learned 
trial Judge in his finding thatthe contract 
of sale between the Raja of Utraula and the 
proprietors of Cooke Nagar through their 
accredited agent Mr. Stern was completed 
in March 1924. At that time under the 
provisions of Chap. II, Act XVIII of 1876, 
even if the Second Ckapter of the Act had 
application to the property in question, Mr, 
Stern was in no position to issue a notice 
to the-Raja of Basti asthe Raja of Basti did 
nof aequire any causeto be considered a 
co-sharer until the month of June. It has, 
however, been urged that as soon as the 
Raja of Basti did acquire this right it was 
the duty of Mr. Stern to issue him such 
a notice and that the failure to issue 
the notice under s. 10 gave the Raja 
of Basti a sufficient cause of action 
against the Raja of  Utraula. The 
situation has, as far as we know, never 
arisen in the past of the right of a 
person, who has subsequently purchased 
into the property, to pre-emptas against a 
purchaser whose contract to purchase has 
become final before the purchase of the 
subsequent purchaser. Weare of opinion 
after consideration that the learned trial 
Judge is right upon this point. Here we 
refer to appeal No. 95. In this case we find 
that the learned trial Judge has rightly 
come to the conclusion that Sita Ram, 
Madhoand Mata Prasad had entered into 
a binding contract to purchase block No. 7 
before the Raja of Basti had made his 
purchase. For this reason alone we should, 
dismiss the appeals Nos. 93 and 95. The 
learned trial Judge wasnot of opinion that 
any estoppel arose against the Raja of 
Basti, holding that any condition imposed 
by Mr. Stern restraining the exercise of the 
right of pre-emption could not be valid, 
and holding further that any statement by 
the Raja of Basti to the effect that hewished 


‘only to purchase block No. 19 would not 


debar him from the exercise of a right of 
pre-emption, should he obtain it subsequ- 
ently. We are not disposed to differ from 
that conclusion. In deciding these appeals, 
howewer, we have arrived at a finding 
which will conclude not only appeals Nos. 
93 and 95 but also appeal No 110. This 
conclusion is that under the, provisions of 
Obap. II of Act XVIII of 1876 no right 
of pre-emption arose in favour of any person. 
The Raja of Utraula, Sita Ram, Madhoand 
Mata Prasad all took plea that no right of 
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pre-emption existed. The learned trial 
Judge did not discuss that plea. We 
consider it, however,a very important plea 
and a plea which should succeed. An 
examination of Ohap. II of Act XVIII 
of 1876 appears to us to disclose that 
the Act did no more than declare what 
its framers believed to be the custom 
prevailing in certain village communities 
in Oudh. We do not understand that the 
Act in any sense purported to create a 
right of pre-emption. We understand 
s.7 to mean that aright of pre-emption in 
the opinion of the Legislature existed by 
custom ina large number of. the village 
communities in Oudh. The Act laid down 
that a particular custom of pre-emption was 
to be presumed, unless, there was a custom 
or contract to the contrary, but such right 
of pre-emption could only exist where there 
was a village community. Whenit did 
exist it was to apply to all the lands within 
the village to which the community apper- 
tained, to all the transferable rights affect- 
ing lands, to the village site, and to the 
houses built upon the village site. The 
first essential was that there should be a 
village community. The words “village 
community” are not defined either in this 
Actor in any other Act and their inter- 
pretation has been the subject of judicial 
interpretation in many previous cases. The 
first case of importance in Oudhin which 
these words have been the subject of 
judicial interpretation is the case of Drigbi- 
jai Singh wv. Court of Wards, Ramnagar 
distate (1) in which the question came up 
before the late Court of the Judicial 
Commissioner; and there being a difference 
of opinion as to the interpretation to be 
placed upon the words the question was 
referred, as the law then permitted, to a 
Full Bench of the High Court of Allahabad, 
That High Court decided that the words 


“village community" included all persons. 


having an interest in the village estate 
whether as proprietors or as under-proprie- 
tors if resident in the village. In the next 
case of importance the question was 
considered in the Ondh Judicial Commis- 
sioner’s -Court by a Bench in Narendra 
Bahadur Singh v. Balkaran Singh (2). 
That Bénch took the view that residence in 
the village wag not a necessary qualification 
or membership of the village community, 
There was a further decision by all the 


` (1) 5 O, ©. 268. 
 (Z) 7 O. O, 275. 
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Judges then composing the Judicial 
Commissioners Oourt in Ram Dayal v. 


‘Chaudhri Mohammad Abdul Basêt (3) which 


would go to show that all persons who had 
an interestin the village estate, whether 
as proprietors or under-proprietors, were 
members of the village community, and 
that they would not be the less members of 
the community because they did not reside 
inthe village. There are other decisions to 
which, however, we do not consider it 
necessary to refer, because we consider that 
in the peculiar circumstances of this 
case neither the decisions to which we have 
referred nor the decisions to which we have 
not referred can be taken to affect the 
question before us. Holding, as we do, the 
view that Act XVIII of 1876 did no more 
than lay down a presumption as to a custom 
which was in existence and that it also 
required before such a custom could be’ 
found to exist that there should be a village: 
community in which it existed, we consider 
that there was no village community in 1876 
in Cooke Nagar, and that there was no 
custom of pre-emption possible. Generally, 
speaking, there is no great difficulty in 
determining who isor is not a member of 
a village community in Oudh. The cir-', 
cumstances of Cocke Nagar are, how- 
ever, very peculiar. As we hare al- 
ready stated, in the year 1812 the tract. 
which is now called Cooke Nagar was’ 
purchased by Mr. Cooke from the Crown 
as unassessed waste. There were clearly no 
village, no cultivation, and no inhabitants in” 
1872. This waste land was acquired by Mr. 
Cooke to bring under cultivation and his 
efforts could not have introduced anything in: 
the nature of a village community by 1876. 
So long as Mr. Cooke remained alive and 
in possession of Cooke Nagar, no question 
of pre emption could arise. Mr. Cooke could 
certainly not be considered a village 
community. After his death the estate 
passed to his heirs and assigns who, as we 
have already stated, were pereons living in 
England who managed the estate, cf which 
they were the absentee proprietors, through 
a manager who collected the renis and paid 
the cesses on their behalf. These proprie- 
tors wished to sell Cooke Nagarasa whole, 
They were not, in our opinion, a “ village 
community." Being unable to sellit as a 
whole they divided it into twenty blocks 
each of which was a separate entity with a 


(3) 1Ind. Cas. 7; 12 0, 0.1, 
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clearly demarcated area and with a separate 
liability to cesses and sold these blocks to 
various persons. In these circumstances we 
consider that there was no village commun- 
ity and that there was no possibility of pre- 
suming a custom. Even if we are not 
correct in our view and the right conclusion 
is that Act XVIII of 1876 created for the 
first time a right.of pre-emption irrespective 
of former custom the fact would remain 
that the method of division adopted by Mr. 
Stern was fatal to the existence of a general 
village community.. We are unable to 
accede to the contention that as soon as the 


first person bought one block that person . 


and the European proprietors of the re- 
mainder, who were living in England, form- 
eda village community and that whena 
sécond person purchased the second block 
that second person: was added to the com- 
munity until all the blocks were sold when 
the original European proprietors ceased to 
belong to the village community and the 
purchasers of the blocks formed a fresh 
village community among themselves, In 


our opinion each block bacamea separate ` 


entity and the purchaser of one block had 
nothing in common with the purchaser of 
another block. For the above reasons we 


hold that no right of pre-emption ever . 


arose and in these circumstances all the 
suits filed by the Raja of Basti should have 
failed. We, therefore, dismiss appeal No. 93 
and appeal No. 95: Theappellant will pay 
his own costs and those of the respondents 
in both appeals. 
and direct that the suit stand dismissed. 
The Raja of Basti, the plaintiff-respondent 
in that appeal will pay his own costs and 
those of the defendants-appellants in both 


Oourta. | 
G H. Appeals No. 93 and 95 dismissed. 
A, N; A, Appeal No. 110 allowed. 





" SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Oivi Soir No. 618 or 1923. 
Exgovurion pe ean RUE Oase No, 149 oF 
. 1926. 
February 23, 1927. 
Present :—Mr. Lobo, A. J. C. 
THAKURSIRAISI AND ANOTHE&— 
JUDGMENT- CREDITORS—PLAINTIFFS 
^ versus 
FIDA HUSSAIN AND OTBERS—JUDGMENT- 
-> : DEBrors— DEFENDANTS. 
Civil Prosedure Code (Act V of 1908), 0. XXI 


THARURSI BAISI 8, FIDA HUSSAIN. - 


We allow appeal No. 110° 
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vr. 95, 96—Mortgage-decree—Judyment-debtors in 
joint possession with strangers—Sale of judgment- 
debtors’ undivided interest—Auction-purchaser, whe- 
ther entitled to be put in possession in execution pro- 
ceedings. : RA. ih 

There is no bar to the application of rr. 95 and 
96 of O XXI of the Civil Procedure Code to the case 
ofa purchase ofan undivided share in an iminovo- 
able property at a Court sale. A regular suit for 
partition is not necessary and the purchaser of such an 
interest can be put in possession and any obstruction 
orresistanes thereto removed in execution proceed- 
ings excspt in cases where the sale is of the interest 
of a co-parcener in joint Hindu family property. „p. 
312, col. 2; p. 313, col. 1.] 

„Application under O. XXI, rr. 95 to 98, 
Civil Procedure Code, to remove obstruction 
and put judgment-creditors in possession. 

Mr. Kalumal Pahlumal, for the Decree- 
Holders. . . 
Mr. Suganlal H, Jeswani, for Safiabai. 


ORDER.—This application under O. 
XXI, rr. 95 to 98, Civil Procedure Code, arises 
out of execution proceedings in respect 
of a mortgage-decree obtained by the 
applicants-decree-holders in Suit No, 618 of 

923. 


The preliminary decree in this suit was 
passed on 25th July, 1925, against six de- 
fendants including one Safiabai daughter 


: of Mahomedalli. On 2nd November, 1925, an 


application was filed by Safiabai underO. IX, 
r. 13, Civil Procedure Code, and s. 151, Civil 
Procedure Code praying that the decree in 
the said suit so far as it related to her be 
set aside on the ground that ithad been 


- passed against her as a major when, as a 


matter of fact, she was minor both on the 
date of the inetitution of the suit and on the 
She alleged that the 
decree as against her wasa nullity. The 
application was disposed of by Tyabji, A. J. 
C., on 23rd December, 1925. The learned 
Additional Judicial Commissioner held in 
favour of Safiabai and the concluding words 
of his order are as follows :— 

“In these circumstances, the decree can- 
not affect Safiabai's 1-8th share in the pro- 
perty. The decree will, therefore, be made 
absolute against the other defendants but 
it will not affect Safiabai's 1/sth share in 
the mortgaged property." 

On the same date, there was a final 
decree for sale in respect of the right, title 
and interest of the defendants Noe. 1 to 5 
in the suit, that is, in respect ef 7/8ths of the 
mortgaged property. | i 

In execution proceedings the applicant 
decree-holders purchased the 7/8ths share 


‘the defendants Nos. 1 to 5 and obtained 


312 


sale certificate in respect of the said 7/8ths 
share on 5th August, 1926. 

A warrantfor possession was thereafter 
issued by this Court. It has, however, not 
been executed and the applicants-decree- 
holders have. not obtained possession in 
the circumstances set out in the application 
now before me for disposal. 

This application states thatin pursuance 
of a warrant issued for possession, the 
judgment-creditors’ representative accom- 
panied the bailiff of this Court to receive 
possession. Thata board bearing the name 
of Mahomedalli Hassanalli was found 
attached to the property outside. That the 
judgment-debtors in order to obstruct the 
obtaining of possession by the applicants 
have been instrumental in putting up the 
said Board, that Mahomedalli Hassanalli is 
a relation of theirs. The applicants con- 
tend that if Mahomedalli Hassanalli claims 
through the judgment-debtors the purchas- 
ers are entitled to be put in possession by 
removing him if in possession. If. the 
said Mahomedalliis proved to be atenant 
prior to attachment, the judgment creditors 
are entitled to constructive possession as 
provided in O. XXI, r. 93, Civil Procedure 
Code. The applicants pray thatthe bailiff 
be ordered to put them in possession, if 
. need be, by removing the person, in occupa- 
tion and removing the resistance or obstrnc- 
tion to the execution of the decree. 
` Notice of this application was issued and 
served upon Mahomedalli Hassanalli. He 
has, however, not appeared. 


[here is nothing on the record to show 
how and through whom Mahomedalli elaims 
an interest in the property in question or 
whether he claims any interest at all, and in 
the circumstances it appears to me that the 
contention of the applicants that the name 
of Mahomedalli Hassanalli has merely been 
put forward for the purpose of obstructing 
the execution of the decree and preventing 
the applicants from obtaining possession 
in execution of their decree is well 
founded. 


The application, however, is opposed by 
Mr, Suganlal who appears for Safiabai 
against whom there is no decree and who 
is, as stated before, entitled to 1-8th share 
in the propertyeand is alleged to be in 
part possession. i * 

The point taken by'the learned Pleader 
for Safiabi may be put in the following 
form, The applicants have purchased in 
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execution of the decree in question a 7. Sths 
undivided share in the property in question. 
Safiabai against whom there is no.decree is 
in part possession. Rule $5 of 0. XXI, Civil 
Procedure Code, can have no application to 
the case of a purchase of an undivided 
share. The applicants’ remedy, if any, is 
a suit for partition against Safiabai. 

A number of rulings were cited in sup- 
port of the above contention on behalf of 
Safiabai. Most of them, however, are 
cases in which the creditor of a co parcener 
in & joint Hindu family obtained a decree 
against him and sought in execution of that 
decree to take possession of the undivided 
Bhare of the said co-parcenerin the joint 
family property. In these cases it has been 
held, and the law is well settled on the 
point, that acreditor’s remedy isnot one 
under the provisions of 0. XXI of the Civil 
Procedure Code, but by a suit for partition 
against the joint family. The ratio deci- 
dendi of these casesis that an individual 
co-pareener in a Hindu joint family cannot 
be considered to be in possession on his own 
behalfof any portion of the joint family 
property, but that he holds possession on 
behalf of the whole joint family of which he 
is a member. 

I am not here dealing with the casa of a 


' joint Hindu family or with a decree against 


A co-parcener ina joint Hindu faimly and 
the cases which have been cited, therefore, 
cannotapply to the application now before 
me. 

. No ruling has been cited as authority for 
the proposition that rr. 95 and 96 of O. XXI, 
Civil Procedure Code, have noapplicationtoa * 
case wherea judgment-debtor not a Hinduco- 
parcener whose interest has been purchased 
is in joint possession witha third party. I 
have myself beenunableto find aay such 
case. : 

“The point arose in the case of Hassan 
Ammal Bibi v. Ismail Moideen Rowther (1). 
It was, however, not decided as the learn- 
ed Judge there states: — . 

“Itis unnecessary to consider whether the 
section (O. KAT, 1. 96, Civil Prozed re Code, 
8. 318 of the old Code) is applicable to 
a ease where the judgm2at-debtor whose 
interest was purchased was in joint posses- 
sion with a third party.” 

On general considerations, however, it 
appears to me that there is no good ground 
for confining the application of rr. 95 and 


(1) 29 Ind. Cas. 976; 28 M. L. J. 642; (1915) M. W. 
N. 414. | 
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96 of O, XXI, Civil Procedure Code, to cases 
where the judgment-creditor has purchased 
in execution qf a decree the whole of an 
immoveable property, l 

Rules 95 and 96 of O, XXI, Civil Procedure 
Code, maintain no such distinction, They 
refer generally to immoveable property sold 
in execution of a decree. Under r. 940 


O. XXI an auction-purchaser obtains a cer- ` 


tificate in respect of his purchase, and the 
rules subsequent to r. 94 are intended to 
assist the, auction-purchaser in obtaining by 
possession in one form or other the fruits 
of his purchase. It may well be that the 
auction-purchaser who fias purchased an 
undivided share in immoveable property 
has open right to filea suit for partition 
of the unaivided share so purchased in exe- 
cution ofa decree ; but there appears to 
me to be no warrant for holding that that is 
his only remedy, and that the Court will not 
assist him, as faras possible, consistently 
with rr. 95 and 96 of O. XXI, Civil Procedure 
Code, to obtain possession. 

The defendants Nos. 1 to 5 in Suit No. 618 
of 1923 are admittedly in part’ possession 
of the property in question, and it appears to 
me that the applieants are in any event en- 
titled to such possession as the judgment- 
debtors themselves have by virtue of the 
fact that theyá owned a7-8ths share in the 
property which has been purchased by the 
applicants. . 

With regard'to Mahomedalli Hassanalli 
there is no difficulty. As I have stated 
above he has not appeared, and I hold that 
the judgment-debtors have merely put his 
name up for the purpose of obstructiug 
the execution of the decree. The judg- 
ment-debtors defendants Noa. lto 5 in the 
suit are in possession and under r. 95 of 
O. XXI, Civil Procedure Code, the appli- 
cants are entitled to such possession as they 
haveby having them removed, if necessary. 

As regards Safiabai, she is in possession 
in her own right and the applicants are not 
entitled to any remedy against her in execu- 
tion, 

I, therefore, grant the application before 
me, and order that the applicants be placed 
in possession of the property in question if 
need be by removing thejudgment-debtors 
if they are in possession. The applicants 
will not be entitled to disturb the possession 
of Safiabai, 

P.B A. 

A.N. A. 


Applieation granted. 
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“LAHORE HIGH COURT. 
First CIVIL APPEAL No. 2718 or 1922, 
\ March 4, 1927. 

Present :—Mr. Justice Campbell and 
Mr. Justice Tek Chand. 
JHANDA SINGH AND O0THERS—PLAINTIRFS 

—APPELLANTS è 
versus 
Musammat BANTO AND ANOTRER— 


DEFENDANTS— RESPONDENTS, 

Custom—Succession — Self-acquired property—Ap- 
pointed heir dying sonless—-Collaterals of appointee 
v. Collaterals of appoinied heir—-Alienation—sAnces- 
tral property—Genealogical tree, function of —Common 
ancestor's name in pedigree-table—Presumption of an- 
cestral nature of land—Kaifiat dehi and kaifiat-hasul-i- 
hagiat, utility of. 

Selfacquired property ofa person inherited by hia 
appointed heir passes on the death of the appointed 
heir to the collaterals of such heir and not to the 
collaterals of the appointor. [p. 316, col. 1.] 

A genealogical tree is prepared merely to indicate 
the relationship of the proprietors in a particular 
village and isin no sense intended to be a record 
ofthe acquisition of every bit of Jand held by all 
persons whose names appear init. It is no doubt 
presumptive proof of their kinship but not of the 
nature of the property owned by them. For that 
purpose one has to look to the history of the 
acquisition of the village which is found narrated in 
what is called kaifiat dehi or kaifiat hasul-i-hagiat, 
These kaifiats are in some cases appended as foot- 
notes to the genealogical treesand in others they 
form separate parts of the Settlement Record. ]f 
the pedigree-table shows two persons to be descended 
from one common ancestor and in the foot-note or 
in the kaifiat dehi or other parts of the Settlement 
Record are found entries which indicate that the land 
now held by one of them was acquired or was at one 
time held by the common ancestor, there might arise 
& presumption that it has descended from him and 
is ancestral. Butin the absence of any such entries 
as to the acquisition of descent ofthe land no pre- 
sumption arises asto the nature of the land held by 


-any proprietor from the mere circumstance that the 


name ofthe common ancestor of himself and certain 
other persons is shown in the pedigree-table. |p. 315, 
cols. 1 & 2]: 

Jiwan Singh v. Har Kaur (1), explained. 

Kartar Singh v. Labh Singh (3), Jalal v. Bahawali 
(4) and Maryam Bibi v. Ghulam Mahomed (5), followed. 

Maula Dad v. Ali (6), distinguished. 


First appeal from a decree of the Senior 
Subordinate Judge, Amritsar, dated the 98th 
August, 1922. 

Messrs. Beni Parshad Khosla and Jawahir 
Singh, for the Appellants. 

Lala Sardha Ram Kapur, R.S , and Mr. G. 
&, Salariya, for the Respondents. 

JUDGMENT. 

Tek Chand, J.— One Jhanda Singh, a 
Kang Jat of Mauza Brewal in the Amrftsar 
District, died &onless in December 1861. Be- 
fore his death he had left instruetions to his 
wife Musammat Jawali that if a son were 
porn totheir daughter Musammat Chandi, 
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she. Musammat Jawali, 3h»nlilaloot him 
to Jhanda, Soon after Jhanda's death a 
son was born to Musammat Chandi and 
was named Lachhman Singh. Musammat 
Jawali adopted Lachhman Singh and exe- 
cuted a deed of adoption in his favour. The 
collaterals af Jhanda instituted a suit to 
contest this adoption but their suit was dis- 
missed in 1874 (Ex. P-15). f 

Lachhman Singh, the adoptee, died in 
1910 leaving him surviving three widows 
and two daughters. The land of Jhanda 
which had devolved on Laehhman Singh 
was mutated in the names of his widows. 
One of the widows Musammat Mahtab Kaur 
died many years ago and we are not con- 
‘cerned with her in the present liti- 
gation. 

On the 25th November, 1915, the other 
two widows Musammat Banto and Musam- 
mat Santi executed a Will in favour of the 
two daughters Musammat Guro and Musam- 
mat Santo whereby after their death the 
property inherited by them from Lachhman 
Singh was to'&o to the daughters in equal 
half shares. One of the widows Musammat 
Santiand one of the legatees Musammat 
Santo have since died. On the 22nd Oc- 
tober, 1921. the plaintiffs who are the col- 
laterals of Jhanda in the sixth degree, insti- 
tuted the present suit for a declaration that 
the Will above-mentioned shall not affect 
their rights after the death of Musammat 
Banto. The suithas been dismissed by the 
trial Court and the plaintiffs have ap- 
pealed. The first question to be decided is 
whether the land in suit is ancestral of the 
plaintiffs and Jhanda to whom Lachhman 
Singh had been adopted. The learned 
Counsel of the. plaintiffs-appellants at the 
commencement of the hearing filed an ap- 
plication under O, XLI, r. 27, Civil Proce- 
dure Code, praying tha* he be allowed to 
produce fresh evidence to prove the an- 
cestral nature ofthe property. After fully 
considering the matter we decided that no’ 
substantial cause had been shown for allow- 
ingthis prayer. The plaintiffs were given full 
opportunity in the lower Court to produce 
in support of their case. Indeed it appears 
that the lower Court allowed the plaintiffs 
to place on the record doruments at a very 
late stage of the trial. No satisfactory ex- 
planation has been given for the failure of 
the plaintifis to produce in the lower Courts 
the documents which are now sought to be 
tendered in evidence nor have we been able 
to discover any inherent lacuna on the re- 
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cord which might jpstify the exercise ' 
of.our powers under O, XLI, r. 27. The case 
must, therefore, be decided on such materials 
as exist on the record. 

The learned Counsel for the plaintiffe-ap- 
pellants admits that the only piece of evi- 
dence, to which he ean refer in support of 
bis contention that theland in suit is an- 
cestral of Jhanda andthe plaintiffs is- the. 
fact that the name of their common an--' 
cestor Dipa appearsin the pedigree-table : 
prepared during the Settlement of 1861: 
(Ex. P 11). It is argued that this solitary 
fact is sufficient to raisea presumption that : 
the land in suit was at one time owned by the 
common ancestor above-mentioned and that . 
the onus of proving the contrary lies on the 
defendants-respondents. In support of this : 
contention reliance ia placed onthe follow- : 
ing sentence in the judgment in Jiwan 
Singh v. Har Kaur (1) and printed at 
page 145* of the report:— - 

“As regards the latter point (the an- 
cestral nature of the property) we may say- 
at once thatthe express mention of Sohan 
Singh in the pedigree-table is presumptive ` 
proof that the land descended from him 
and we sea no reason, therefore, to differ 
from the finding of the Courts below " i 

After giving the matter careful con- 
sideration Iam of opinion that this remark, 
though expressed in somewhat general 
terms, may beconfined to thefacts of that ' 
partieular case and cannot be taken as lay- 
ing down a proposition of general applica- 
tion. From the judgment as printed it is 
not possible to form anaccurate idea of the 
materials that were on the record of that 
case relating to the history of the aquisition 
of the land then in dispute. Nor doesit ap- 
pear from the report whether to the pedi- 
gree-table exhibited in that case, there was 
not appended any foot-note (as is found in 
the pedigree tables of some villages) indicat- 
ing the devolution of the land held by the 
founder of the family or the areas held by 
each member thereof. Moreover, a perusal 
of the judgment shows that the question of 
the ancestral nature of the property wasa 
matter ofvery little importance for the de- 
cision of that further appeal, the real point 
of controversy before the Chief Court being 
whether, assuming the land to be ancestral, 
collaterals of the eleventh degree succeeded 
to a sonless proprietor in preference to his 


(1) 22 Ind. Cas. 4157 41 P. R. 1914; 51 P. L. R. 1914; 
34 P. W. R. 1914 


i à 
[102 Y, 9. 1927] 


daughters. As ihe learned Judges were 
of opinion that collaterals of so remote a 
degree, would fail, even if the land was 
ancestral, they did not examine in any detail 
the materials relating to the ancestral na- 
ture of the property, especially when both 
the lower Oourts had concurrently found 
this pointin favour of the then appellants. 
They accordingly dismissed the respondents’ 
objections on this score with the remarks 
quoted above. Itis also noteworthy that 
tne head-note of the report omits all refer- 
eace to the rule supposed to have been laid 
down in this s?ntence. The remark, there- 
fore, was, in my opinion, a mere obiter dic- 


tum andisofthe value ofa guide for any . 


other case. In this connection it will be 
apposite to bear in mind the following ob- 
-servations of Lord Halsbury in Quinn v. 
Leathem (2): 

"Now, before discussing the case...... and 
whatwas decided therein, there are two 
observations of a general character which I 
wish to make, and oneisto repeat what I 
have very often said before, that every judg- 
ment must be read as applicable to the 
particular facts proved or assumed to be 
proved; since the generality of the expres- 
sions which may befound there are not in- 
tended to be expositions of the whole law, 
but governed and qualified bythe particu- 
lar facts of the case in which such expres- 
sions are to be found. The other is thata 
ease is only an authority for what it actual- 
ly decides. I entirely deny that it can be 
quoted for a proposition that may seem to 
: follow logically from it. Such a mode of 
reasoning assumes that the'law is necessari- 
ly a logical Code, whereas every lawyer must 
acknowledge that the law is not always 
logical at all." 

If, however, the remark in Jiwan Singh v. 
Har Kaur (I), above cited, was intended tolay 
down a general rule that the mere mention 
of the name of a person in the pedigree-table 
is presumptive proof of the fact that every 
piece of land ,held by his ‘descendants 
(however low) was originally held by him 
and had descended from him in succession 
from generation to generation, then I 
must respectfully dissent from it. A ge- 
nealogical tree of this. kind is prepared 
merely to indicate the relationship of the 
` proprietors in a particular village and is in 
no sense intended to be a record of the ac- 
` quisition of every bit of land held by all 


(2) (1901) A. 0. 495 at p. 508; 70 L. J. P. C. 76; 65 J. 
P. 708; 50 W. R. 139; 85 L. T, 289; 17 T. L. R. 749. 
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persons whose names appear in it. It is, 
no doubt, presumptive proof of their kin- 
Ship but not of the nature of the property 
owned by them. For that purpose one has 
to look to the history of the acquisition of 
the village, whieh is found narrated in 
what is called kaifiat dehi, katfiat hasul-i- 
haqiat, These kaifiats are in some cases 
appended as foot-notes to the genealogical 
treesandin others they form Separate parts of 
the Settlement Record. If the pedigree-table 
shows two persons to be descended from 
one common ancestor and in the foot.note 
orin the kaifiat dehi or other parts of the 
Settlement Record are found entries which 
indicate that the land now held by one of 
them was acquired or was at onetime held 
by the common ancestor, there might arise 
a presumption that it has descended from 
him and is ancestral. But in the absence 
of any such entries as to the acquisition of 
descent of the land no presumption arises 
as tothe nature of the land held by any 
proprietor from the mere circumstances that 
the name of the common ancestor of himself 
and certain other persons is shown in the 
pedigree-table. 

It may also be mentioned that the remark 
in Jiwan Singh v.Har Kaur (1) hasbeen 
recently dissented from by Scott-Smith and 
Moti Sagar, JJ., in Kartar Singh v. Labh 
Singh (3), and my learned brother Campbell 
J., refused to follow itin Dhirt Ram v. Nabi 
Bux, Civil Appeal No. 259 of 1925, decided 
on 3rd March 1926. Another Division Bench 
(Zafar Ali and Jai Lal, JJ), in Jalal v. 
Bahawali (4) refused to raise any presump- 
tion as to the ancestral nature of the pro- 
perty from the mere fact that the name 
of the common ancestor of the parties 
concerned was mentioned in the psdigree- 
table. 

The learned Counsel for the plaintiffs- 
appellants, however, has referred to Maryam 
Bibi v. Ghulam Mahomed (5) and Maula 
Dad v. Ali (6) in which, he says, Jiwan 
Singh v. Har Kaur (1) was followed. I have 
carefully read both these rulings and find 
that in each of them in addition to the fact 
that thename of the common ancestor was 


(3) 74 Ind. Cas. 685; 5 Lah. L.J. 190; A. I. R. 1923 
Lah. 355. 
: (1) 102 Ind. Cas. 304; 9 Lah, L. J. 136;28 B. L. R. 
. 


L 

(5) 73 Ind. Cas. 881; 5 Lah, L. J. 416; A, I. R. 1924 ° 
Lah. 175. 

(6) 76 Ind. Cas. 147; 5 Lah, L, J. 449; A,L 
Lah. 263. Pii 
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-mentioned in the pedigree-table there were 


other circumstances (e. g., both parties being 
proprietors ina joint khata and holding 
equal shares therein), which taken together 
were considered sufficient to justify the 
inference that the land was ancestral In 
the present case, no other fact or circum- 
stance admittedly exists. I must, therefore, 
hold that the land in dispute, has not been 


proved to beancestral of Jhandaand the 


present plaintiffs. 

Mr. Khosla further contends that even if 
the land be not held to be ancestral of 
Jhanda and the present plaintiffs, they are 
still entitled to maintain the present suit as 


under the Riwaj i-am of the Amritsar Dis- . 


trict prepared in 1913-14, the collaterals of 
a deceased sonless proprietor exclude the 
daughters from inheritance even with 
regard to the non-ancestral property. But 
assuming that suchacustom prevails in the 
tribe of the parties, the plaintiffs in the pre- 
sent case, who are collaterals of Jhanda the 
appointor and not of Lachhman Singh the 
appointee, have no locus standi to maintain 
thesuit. Ifthe land was non-ancestral of 
Jhandaand the plaintiffs the estate inherit- 
ed by Jhanda’s adopted son (or appointed 
heir) Lachhman Singh would, on Lachh- 
man Singh's death, pass to the latter's own 
natural heirs inasmuch as Jhanda had 
absolute powers of disposal over such pro- 
perty and Lachhman Singh had in turn 
become the owner thereof. Itis only where 
the land is ancestral of the appointor 
and the collaterals that the estate, on the 
appointee dying sonless, reverts to the ap- 
pointor's collaterals,for in this lattercase the 
appointor had only a limited power of dis- 
posal over the property and his collaterals 
had a residuary reversionary right. in it. 
But the rule of reversion has no appli- 


` cation where the property was self- acquired 


of the appointor and his power of disposal 
over it was absolute. Reference may be 


. made in this connection to para. 55 of Rat- 


tigan's Digest and the authorities col- 
lected therein. 

For the foregoing reasons I hold ‘that 
there is no force in this appeal and would 
dismiss it with costs. 


Campbell, J.—1 agree 
R. L.e Appeal dismissed, 
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MADRAS HIGH COURT. 
Srconp Civin APPBAL No. 1803 or 1923. 
October 8, 1926.. 

Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair, 
MAMILLAPALLI KOTAPPA AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 
PAMIDIPATI RAGHAVAYYA AND OTHERS 

! —PLAINTIFES—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 74— 
Mortgage—Subrogation—-Puisne mortgagee paying off 
decree obtained by first mortgagee—ltight of subroga- 
tion—Suit to enforce charge—Limitation—Starting 
point. ; 

A subsequent mortgagee has the right to pay off 
the prior mortgagee. By making such payment he 
acquires in respect of the property all the rights and 
powers of the mortgagee whom he has paid off, one 
of such rights being the power to enforce his charge 
against the property subject to the Law of Limitation. | 
lf, therefore, at the time when the subsequent mort- 
gagee seeks to enforce the security by virtue of sub- 
rogation, a suit by the first mortgagee is barred by 
time, the subsequent mortgagee's right is also barred. 


[p. 318, col. 1.] 

Where a second mortgagee pays off and discharges 
a decree obtained by the first mortgagee, the second 
mortgagee by making the payment becomes entitled 
by virtue of s. 74 of the Transfer of Property Act to 
enforce that charge, but can exercise the rights of 
the prior mortgagee only within the period of 
limitation allowed to enforce the first mortgage. The 
date of payment or of the decree does not afford a 


fresh cause of action. [p. 319, col. 1. 

Mahommed Ibrahim Hossain Khan v. Ambika 
Prashad Singh (1), Sibanand Misra v. Jagmohan Lal 
(2), Gopi Narain Khanna v. Babu Bansidhar (4), 


relied on. 
Parvati, Ammal v. Venkatarama Aiyar (4), ex- 


plained. 
Second appeal against the decree of the 


Court of the Subordinate Judge, Bapatla, in 
A. S. No. 61 of 1923, preferred against that 
of the Court of the District Munsif, Ongole, 
in O. S. No. 603 of 1921. 
Mr. V. Ramadoss, for the Appellants, 
Mr. B. Somayya, for the Respondents. 


JUDGMENT. : 

Madhavan Nair, J.—This second ap- 
peal arises out of a suit filed by the plaintiffs 
for the redemption of tws items of property. 
Plaintiffs Nos. 1 to 3are the owners of the 
prorerty and the plaintiffs Nos. 4 and 5 are 
their lessees, The suit properties had been 
mortgaged by the predecessors of the plaint- 
ifs usufructuarily to the first defendant 
on 19th September, 1901. The defendant con- 


‘tended that the plaintiffs are not entitled to 


redeem item No. 1 as they have parted with 
itand that they are entitled to remain 
in possession of item No. 2 till they are paid 
in addition to the mortgage amount the 


4 "s . a 1 

[1021. O. 1927] 
sum of Rs. 623-8-3, which they were com- 
pelled to pay in order to save the property 
from sale in execution of the hypothecation 
decree in O. S. No. 336 of 1903. As 
regards the first item the lower Appel- 
late Court agreeing with the . District 
Munsif upheld the plea of the defendants 
and dismissed the plaintiffs’ suit. As re- 
gards the second item the plaintiffs 
were given a decree forits redemption, but 
it was held by the lower Appellate Court 
differing from the District Munsif that they 
were not bound to pay the Ist defendant 
the additional amount claimed by him as 
inits view the Ist defendant's rightto re- 
cover that amount was barred by limitation 
on the date of the suit. As regards the 
second item the defendants have filed a 
second appeal, while as regards the first 
item the plaintiffs have filed a memoran- 
dum of objection. The entire case is thus 
before usin second appeal. 

Ishalldeal with the case ofthe parties 
as regards each item separately. 

Item No. 1—Thisitemis the northern 
half of Survey No.47. The Ist defendant 
is admittedly in possession of this half and 
he obtained possession as a mortgagee from 
the plaintiffs’ predecessors. The plaintiffs 
sold the northern half to P.W. No. 2 under 
Ex. B in 1912, but the sale did not take 
effect and P. W. No. 2 is now in possession 
of the southern half. It is alleged that on 
account of this sale the plaintiffs have lost 
the right to redeem this property. Theplea 
is clearly unsustainable. The ineffective sale 
of the northern half to P.W. No. 2 does notin 
any way affect the plaintiffs’ right to redeem 

this item. As already observed, the Ist de- 

fendantis à mortgagee. Thesaleto P. W. 
No. 2 has not affected his possession of this 
item in any way and the plaintiffs have not 
losttheir title to it. Asthe mortgagee of 
this item he cannot 
the mortgagors to redeem it. The decree 
ofthe lower Appellate Court has provided 
for the payment of the fnll mortgage 
amount. Bettimg aside the lower Court's 
decree I would allow the memorandum of 
objeetionsand give the plaintiffs a decree 
for redemption of this item. 

Item No. 2.—To understand the points in- 
volved in deciding the appeal as regards 
this item, it 1s necessary to state a few facts. 
Before the mortgage to the Ist defendant 
this item had already been mortgaged to 
another person in 1897. Thelst defendant 
is the second mortgagee. The prior mort- 
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gagee instituted a suit O. S. No. 336 of 1903, 
on his mortgage and brought the property 
to sale, but it was not soli as the Ist de- 
fendant herein paid up the decree amount, 
Rs. 623-8-3 with interest, Thisamount was 
paid on 23rd October, 1915. The plea of the 
lst defendant now is that the plaintiffs are 
not entitled to redeem this itêm unless he 
is paid this amount in addition to the 
amount of his own mortgage. The pay- 
ment by him of the sum that he now claims 
is notdisputed. The lower Appellate Court 
disallowed the lst defendant's claim as it 
held that his right to recover it was barred 
by limitation on two alternative grounds: 
Ground No. 1: The first mortgage came 
into existence in 1897. The present suit 
was instituted in 1920. Itis admitted that 
a suit by the first mortgagee to recover the 
amount of his mortgage in 1920 would be 
barred by limitation. The Ist defendant 
has the rightto enforcethe securityby virtue 
of subrogation. As the prior mortgagee's 
suit to enforce the security is barred by 
limitation, the present 1st defendant's right, 
viewing itas aclaim to enforce the security 
by virtue of subrogation, is also barred by 
time. In support of this ground the learned 
Judge relies on Mahommed Ibrahim Hossain 
Khan v. Ambika Prashad Singh (1) and Siba- 
nand Misra v. Jagmohan Lal (2). Ground No. 
9: If the Ist defendant is entitled to sustain 
an action for reimbursement as distinguish- 
ed from hisright to enforce his security by 
virtue of subrogation, the learned J udge 
was of opinion that the cause of action for 
such a suit was the date of payment, i. e, 
23rd October, 1915. As more than threo« 
years had elapsed from that before the pre- 
sent suit was filed, the lst defendant could 
not claim the amount in 1920. This view 
is supported by the decision in Sibanand 
Misra v. Jagmohan Lal (2) (see the closing 
portion of the judgment). ; 

The appellants argue that the first ground 
is untenable and that the Ist defendant's. 
right to recover the amount is not barred 
as when hepaid the amount on 28rd October 
1915, he must be consideredto have obtained 
a charge on this item ofproperty and that 
this charge can be enforced at any time 
before the expiry oftwelve years from the 


A) 14 Ind. Cas. 496: 39 C. 597; 11 M. L.'T. 905: 
(1912) M. W. N. 367; 9 A.L. J 33% 14 Bom. L R 
$80; 16 O. W. N. 505; 15 C. L. J. 411; 22 M. L. J. 46g." 
9d G8 Ind. Cas, 707; 8B. LT 

(2 nd. Cas. 707; 5 P. L. T. 533; (1922) Pat, 331: 
A. I. R, 1922 Pat, 499; 1 Pat. 780, VER) dieta 
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date of payment. This view is supported 
by the decision in Bora Shib Lal v. Munni 
Lal (3. The appellants quote Pravati 
Ammal v. Venkatarama Aiyar (4) also in 
their favour. 

A subsequent mortgagee has the right to 
pay off the prior mortgagee. By making 
such payment he acquires in respect of the 
property all therights and powers of the 
mortgagee whom he has paid off.. One of 
such rightsis this power to enforce his 
charge against the property subject to the 
Law of Limitation. If, therefore, at-the time 
when the subsequent mortgages seeks to 
enforce the security by virtue of subroga- 
tion, a suit by the first martgagee is 
barred by time, the: subsequent mortgagee's 
right is also barred, This principle was laid 
down in the decision of Mahommed Ibrahim 
Hossain Khan v. Ambika Prashad Singh 
(1). Ifthis decision is applied to the pre- 
sent case then the lst defendant's right to 
recover the amount by enforcing the charge 
must beheld to be barred because the first 
mortgage was in 1897 and the present suit 
was instituted in 1920. But it is argued 


' that the decision is . inapplicable because 


the first mortgage in this case had ripened 
jnto a decree when the payment was made 
by the second mortgagee; and that from this 
follows the consequence that. he gets a 
charge over the property which can be 
enforced within the usual period of limita- 
tion for the enforcement of a charge, the 
period of limitation being calculated from 
the time when the payment was made, 
The argument seemsto be that, after the 
decree, a new charge comes into existence 
and that the puisne mortgagee subrogates 
himself into the position of the decree- 
holder and obtains this charge over the 
property on the date when he paid off the 
amount on the prior mortgage. This argu- 


ment is supported, as already observed, by. 


the decision in Bora Shib Lal v. Munni 
Lal (3) and by the observations of my learn- 
ed brother in Pravati Ammal v. Venkata- 


-rama Aiyar (4). 


. 


Does the fact that payment was made 
by the second mortgagee after the 
first mortgage bad ripened into a 
decree make any difference as regards 
the date from whieh the period of limita- 
tion for enforcing the charge thus obtained 


63 Ind. Cas. 601: 44 A.67; 3U. P. L. R. (A) 193; 


9 A. L, J. 840; A. I. R. 1922 All. 153. 
: (4) BL Ind. Gas, 771; 47 M. L. J. 318; (1924) M, W, 


p.219; 20 L, W, 278; A. I, R, 1925 Mad 80, 


8) 
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by the payment is to be calculated ? I think 
not. The question presents two aspects 
for consideration: Does the second mort- 
gagee, when he pays the amount of the 
first mortgage after a decree had been 
obtained on it by the first mortgagee, get 
a charge over the properties by virtue of 
s. 74 of the Transfer of Property Act just as 
in an ordinary case of subrogation, or 
does he get it by subrogating himself into 
the position of the decree-holder as distingu- 
ished from the position of the first mort- 
gagee ? Whether the payment by the puisne 
mortgagee is made after obtaininga decree 
by the first mortgagee or before, if the 
puisne mortgagee gets his right to enforce 
the security by virtue of s. 74 of the Trans- 
fer of Property Act, then it seems to me 
that he is bound to enforee his right within 
the period of limitation allowed to the first 
mortgagee. The decision in Gopi Narain 
Khanna v. Babu Bansidhar (5), though it is 
not directly relevant as it does not deal 
with the question of limitation, gives us 
considerable help in answering both aspects 
of the question above-mentioned. Briefly 
stated, in that case the second mortgagee, 
who had paid off the first mortgagee the 
amount due to him after a decreeon the 
first mortgage, instituted a suit to enforce 
the charge which he had acquired by virtue 
of his payment. The Privy Council held 
that he was entitled to establish by a suit 
his right to enforce the charge under the 
first mortgage, even though it.had by that 
time become merged in adecree. In the 
course of the judgment their Lordships 
made the following remarks: 

“Itis true that Gaya Prasad (the puisne 
mortgagee) having made that payment: 
(as he had the right to do) acquired under 
s. 74ofthe Transfer of Property Act all 
therights and powers of the mortgagees 
as such, But this would not have the 
effect of reviving or giving vitality to a 
decree which by the terms of it had become 
discharged.” 

The learned Judges also pointed out that 
on payment by the second mortgagee of 
the amount due to the first mortgagee into 


‘Court and acceptance of that sum by him 


“the decree was spent and became discharg- 
ed and satisfied” and consequently the 
second mortgagee does not obtain the 
status of a decree-holder. It cannot, there- 
. (5) 27 A. 325; 9 0. W. N. 877; 2 A. LJ. 336: 20. 
J. 173; 7 Bom. L. R. 427; 15 M, L. J. 191; 32 I, A, 123; 
8 Sar, P, O, J, 799 (P. O). 
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fore, be said that he subrogated himself 
into the position of the decree-holder. If 
the second mortgagee thus gets his right 
by subrogation under s. 74 even in a case 
where the first mortgage has been paid off 
after a decree, then it follows that he -as 
subrogee can exercise the rights of the 
prior {mortgagee only within the period of 
limitation allowed to him. The fact that a 
decree has been passed and the mortgage 
has becoms merged in a decree does not, 
therefore, make any difference. The obtain- 
ing of a decree does not put an end to the 
eharge on the property; after the passing of 
the decree the charge attaches itself to the 
decree and the puisne mortgagee by making 
the payment gets entitled by virtue of 
8.74 of the Transfer of Property Act to 
enforce that charge. It is conceded in Bora 
, Shib Lal v. Munni Lal (3) that the puisne 
mortgagee obtains the charge under 8. 74 of 
the Transfer of Property Act. If so, there 
is no justification for the conclusion that 
“the period oflimitation should be calculat- 
ed from the date of payment as if a new 
charge: had come into existence by such 
payment. In view of the observations of 
their Lordships of the Privy Couneil in 
Gopi Narain Khanna v. Babu Bansidhar (5) 
the arguments advanced on behalf of the 
appellants cannot be accepted. My con- 
clusion is supported by the decision of 
Coutts and Das, JJ., in Sibanand Misra v. 
Jagmohan Lal (2), For these reasons I 
hold that the “Privy, Council decision in 
Mohommed Ibrahim Hossain Khan v. Ambika 
Pershad Singh (Ayapplied to the present case 
also and that the lst'defendant's right to 
claim the additional amount, viewed asa 
claim to enforce the security, is conse- 
quently barred by limitation. 

If his right to recover the amount is 
considered merely as a right for the 
reimbursementof the money (Ground No.2), 
then the three years’ period under Art. 61, 
Sch. I of the Limitation Act during 
which the right may be exercised having 
admittedly passed he is now precluded 
from claiming the amountin this case. See 
Bora Shib Latv.Munni Lal (3) and Sibanand 
Misra v. Jagmohan Lal (2). 

I would, therefore, confirm the decree of 
the Appellate Court as regards this item 
and dismiss the second appeal with 
costs. 5 

The memorandum of objections is allowed 
with costs throughout. As we have al- 
lowed the memorandum, the lower Appel- 
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late Court's direction as regards the mesne 
profits with reference to item 2 will apply 
to item No. 1 also. The first Court will hold 
an enquiry and pass decree accordingly. 

Wallace, J.—I agree generally with the 
judgment just read by my learned brother. 
lonly wish to add some remarks chiefly 
with reference to my judgmerft in Parvati 
Ammal v. Venkatarama Anyar (4). In that 
judgment I have dealt with most of the 
cases which have been cited before us. It 
has been strongly and with reason relied 
upon by-the appellant in this case, but has 
also been quoted in support of a view 
which has never been expressed therein, 
though I must now concede that the main 
position which I took up there requires 
re consideration. In that case the question 
arose of the rights of a puisne mortgagee 
who had paid up an execution sale amount 
for which the property had been brought to 
sale on a prior mortgagee’s decree, The 
proposition for decision in that case I state 
at page 318*:— 

“The point for decision is whether, when 
she paid it off, she is to be subrogated 
to it (the charge which she paid off) in its 
original form as a mortgage charge, or to 
it in the form into which it had developed, 
viz, the right to sell the property, 
in discharge of the mortgage-decree, I 
think the latter view is the correct one." 
Then at page 319* I went on to say that, 
"since the mortgage charge had become 
unenforceable as such, because it has 
developed into a decree charge, I could 
not see why the puisne mortgagee should 
be relegated to the unenforceable charge 
and denied the enforceable one”, 

The appellant’s contention here now is 
that in using the words "decree charge" I 
intended to lay down that some sort of 
new mortgage charge was created which 
could somehow be enforced in some other 
way than the decree could be enforced, and 
was somehow exempt from the incidents and 
conditions under which the decree must be 
enforced, and that particularly, therefore, 
the limitation period within which it can be 
enforced would be 12 years from the date of 
the decree although the decree itself must 
be enforced within three years, This inter- 
pretation of the words ‘decree charge’ is, I 
should have thought, obviously untehable 
on the whole trend of that judgment. The 
mortgage charge had become merged in a 
decree and was inseparable from it and 

*Pages of 47 M, Li, J.— ud] M 
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was subject to the conditions which govern 
the enforcement of the decree. The “decree 
charge” is simply the right which the 
decree gave to sell the property in dis- 
charge of the prior mortgagee's debt. At 
page 320* of that judgment I went on to 


Bay: 

ti hold, therefore, that plaintiff is sub- 
rogated to the decree charge held by the 
prior mortgagee, i. e., the right to hold the 
property to sale to discharge the decree 
debt; and that right is free of any restric- 
tion that it should be worked out Within the 
period of limitation for the enforcement of 
the original mortgage.” 

That is all I then said on the question of 
the puisne mortgageé’s rights. Of the 
manner in which these rights should be 
worked out I indicated that in view of the 
Privy Council ruling in Gopi Narain 
Khanna v. Babu Bansidhar (5) the proper 
method for the puisne mortgagee in that 
case was by suit. But the period of limita- 
tion within which these rights should be 
worked out did not arise in that case. - 

In the present case the important ques- 
tions are: Whatis the method by which 
the puisne mortgagee should work out his 
rights as subrogee under the first mortgage 
which has become mergedina decree, and 
what is the period of limitation within 
which he should do so? The obvious 
straightforward method would be to allow 
him to take over the execution of the decree. 
This was the old view taken by this Court 
in Bavanna v. Balagurivi (6), but this view 
has been overruled by the Privy Council in 
Gopi Narain Khanna v. Babu Bansidhar (5) 
where it was pointed out that such a method 
is impossible when the decree itself does 
not provide for such a substitution of the 
original decree-holder, and the Committee 
further indicated that the proper course 
was to ensure that the decree will provide 
for such substitution. That is easy when 
the puisne mortgagee is a party to the 
prior mortgage suit; then it will be his 
business to ensure that the decree properly 
provides for his rights, if he pays up the 
auction amount in order to prevent the 
property being brought to sale. But when 
he is not a party, he cannot influence, the 
form of the decree. Probably in all cases 
whether the puisne mortgagee is a party to 
the suit or hot, the Court would be well- 


(6) 9 M. L. J, 177. 
“Saget WML. Ibe 
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advised to adopt the form of decree recom- 
mended by the Prify Oouncil In the 
present case, however, that form has not 
been adopted, and the only femedy open is 
by way of suit. i 

What then is the nature of that suit? Is 
it to be a suit to enforce the original mort- 
gage now merged in a decree, or is it a suit 
declaring the puisne mortgagee's right to 
execute that decree? In my judgment in 
Parvati Ammal v. Venkatarama Aiyar (4), 
1 indicated my view rather tentatively that 
the suit should be a suit to declare the 
right of the puisne mortgagee to sell the 
property in discharge of the mortgage 
decree, that is, a right to execute the decree, 
and such right, I think I indicated plainly 
enough, would in my view be subject to the 
conditions which otherwise govern the exe- 
eution of the decree; that is, it would only 
be possible under the conditions and sub- 
ject to the law of limitation under which the 
decree itself was enforceable, the charge, be- 
ing merged in the decree and inseparable, 
from it would, for the very reason that it is 
merged in the decree, be unenforceable when 
the decree itself is unenforceable asa decree. 
Even on this view, the present appellant 
would be out of Court, since on the date of 
the plaintiffs suit, the prior mortgagee's : 
decree was over 3 years old. But on fur- 
ther consideration I must admit that the 
technical difficulties in the way of this view 
are harder to surmount than those in the 
way of the view that the charge which the 
puisne mortgages is entitled to enforce is 
the original mortgage charge in its form 
of a mortgage charge which must be enfore- 
ed in that form although it has become 
merged in a decree. This, I think, is the 
logical result of the decision of the Privy 
Council in Gopi Narain Khanna v. Babu 
Bansidhar (5). which becomes clear when 
the case is closely studied. On the facts 
of that case the position was reduced to 
this. The first and second defendants were 
the original prior mortgagees and the second 
defendant's right passed somehow—it is 
not quite clear—to the first defendant;sothat 
he remained the sole prior mortgagee. He 
and the plaintiff were in the position of the 
second mortgagee. First defendant on tLe 
footing of the prior mortgage had got a dec- 
ree for foreclosure, plaintiff being a party to 
that decree. In order to prevent a decree ab- 
solute for foreclosurein that suit against him 
plaintiff paid up the deeree amount. Heand 
the first defendant on their own secon 
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mortgage had also got a decree for forè- 
closure which became absolute so far as the 
mortgagor and athird mortgagee were con- 
cerned, Thus these two became the owners 
of the property subject to the first defend- 
ant's right to foreclose them by virtue of 
his own foreclosure decree on the first 
mortgage which the plaintiff had paid up; 

Then the question was how the plaintiff was 
to enforce the charge which he had acquir- 
ed by virtue of his payment. Although he 
was a party to the first mortgagee’s suit, he 
had neglected to get a proper form of decree 
permitting him to execute that decree. So 
he filed a fresh suit for foreclosure on the 
footing of the first mortgage, he being sub- 
rogated under that mortgage by virtue of 
8. 74 of the Transfer of Property Act. The 
Privy Council sustained that action and 


permitted him thus to sue, not to establish. 


a right to execute the first mortgagee's 
decree but to establish the right to enforce 
the charge under the original first mort- 
gage, even though it had at that stage 
become merged ina decree; and the plaint- 
iff was given a decree, he and the first de- 
fendant being equal owners by virtue of 
the second foreclosure decree absolute sub- 
ject to the plaintiffs right under s. 74 to 
enforce the first mortgage for his paymeat 
of Rs. 15,000, that if the first defendant did 
not pay up a halfof that amount within a 
specific time he was debarred from redeem- 
` ing his share. Thus the plaintiff's remedy 
was held to be a suit on his subrogated 
rights under the first mortgage charge. So 
far as the first mortgagee was: concerned, 
the charge was satisfied. So far as the 
mortgagor was concerned, the charge had 
only been transferred from the first mort- 
gagee to the second mortgagee, who had 
now put himselfin the proper legal posi- 
tion to enforce it. No question of limita- 
tion arose in that case since the mortgages 
were in 1889 and the plaintiff's second fore- 
'.elosure suit was in 1898. But it is clear 
from what my learned brother has said that 
the charge is enforceable only within the 
period of limitation for such a charge, that 
is the usual twelve years. 

In the present case also it does not appear 
to be open to the appellant to resist redemp- 


tion untilthe sum of Rs. 623 is paid on: 


the ground that he is entitled on the terms 
of the original contract to remain on the 
land until redeemed, as the original mort- 
gage rights to which he has succeeded by 
virtue of 8, 74 were not those ofa usufructu- 
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ary, but only those of à simple mortgagee, 


"The appeal will be dismissed and the memo 


randum of cross-cbjections allowed asprovid- 
ed forin my learned brother's judgment. 
V. X. V. Appeal dismissed, 


SIND JUDICIAL COMMIS^« 
SIONER'S COURT. 
OrvanL RavisioN APPLICATION No. 27 
oF 1926. 

January 20, 1927. 

Presept :—Mr. Percival, J. O., and 
Mr. Tyabji, A. J. C. 
Musammat MALANBAI— 

‘ APPLIOANT 
E versus 
NIHALCHAND TIKAMDAS AND 
ANOTHER——OPPONENTS, 

Civil Procedure Code (Act V of 1908), 0. XXVI— 
Application for issue of commission dismissal— 
Revision, whether lies—Rulee of the Court of the 
Judicial Commissioner of Sind—Practice and pré+ 
cedure relating to applications for issue of commis- 
sions, 

No revision lies against an order of the trial Court 
dismianinig an application for issue of commission.[ p. 
323, col. 1.] 

Firm of Yusifally Alibhoy Karimji & Co. v. Firm 
of Haji Mahomed-Haji Abdullah (1), re-affirmed. 

[Rules of the Court of the Judicial Commissioner 
of Sindas toapplications for issue of commissions 
reviewed and discussed.] 


Appeal against an order of the Addi- 
tional Judicial Commissioner, Sind, dated 
the Ist February, 1926, in Suit No. 803 of 
1923. 

Mr. Srikishendas H. Lulla, for the Appli- , 
cant. 

Mr. Dipchand Chandumal, for the O ppos 


nents, 
Jd UDGMEN T. 

Percival, J. C.—I should man 
have preferred in this case simply to have 
dismissed the application on the authority 
of Firm of Yusifally Alibhoy Karimji & 
Co. v. Firmof Haji Mahomed-Haji Abdullah 
(1). But I agree with the order as passed 
by my learned colleague, indicating that 
the applicant can if so disposed apply 


‘again to the Additional Judicial Com- 


missioner for the issue of a commission, 

as itis still open to him to do so under 

the rules, I am, however, of opinion that 

the Court should proceed with the case ag 

quickly as possible as it has already been * 
considerably delayed by this revision ap- 

plication 

(1) 58 Ind, Ces, 721; 14 8, L, R, 28, 
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In regard to thé question whether the 
Judge should issue a commission or not, in 
ease any fresh application is made to him, I 
should only like to say that I donot wish it 
to be inferred from any remarks that I 
make that I personally think that the 
commission should be granted. In con- 
sidering whether Commission should be 
granted or not, if such an application is 
made, I think that the Judge should con- 
sider particularly the affidavits made by 
the five ladies other than the defendant 
herself in which they say that they do not 
propose to give any evidence. 

The application is, therefore, ,dismissed 
with costs on the authority of Firm of 
Yusifally Alibhoy Karimji & Co. v. Firm 
of Haji Mohamed-Haji Abdullah (1). 

Tyabji A.J. C.—This is an applica- 
tion for the revision of an order by the 
learned Additional Judicial Commissioner 
refusing an applieation for the examina- 
tion on commission of certain witnesses. 

The refusal was on the ground (1) that 
no distinction can be drawn between per- 
Sons resident within the jurisdiction and 
exempt under s. 132 of the Civil Procedure 
Code; and persons not so resident who 
are exempt from attendance because they 
reside more than two hundred miles off 

-(O. XVI, r. 19), (2) that the application for 
commission was accordingly made too late; 
(8) that its issue was opposed by the 
plaintiffs; and (4) that the witnesses aver 
that they can give no information, 

The rules of this Court in regard to 
the issue of commissions are contained in 
the Chap. VII ofthe Rules, pages 99-105. 
Rule 2 of that Chapter provides that at 
the time of institution of the suit intima- 
tion shall be given of the fact that a 
commission is required and that thereon 
the matter shall not be set down for final 
hearing. 

The giving of such intimation is to be 
enforced by the sanction thatno adjourn- 
ment will be granted for the execution of 
such commission where no such intima- 
tion is given and the matter has been set 
down for final heating. The next relevant 
rule is r. 18 which again provides that the 
parties requiring a commission for the 
examination of witnesses or other pur- 
pose shall. give intimation of the fact, 
But under r. 18 the intimation is to be 
given at the first hearing of settlement 
of issues and the rule further provides 
that the said party shall eaveas herein- 
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before provided be entitled to an adjourn- 
ment not exceeding fourteen days for the 
filing and consideration of hie application 
for the commission. f 

The two rules read together provide (1) 
that intimation shall be given of the fact 
that a commission for the examination of 
the witnesses or other purposes is requir- 
ed; (2) as to the time when the intima- 
tion shall be given r. 2 provides that 
it must be at the institution of the suit 
and r. 13 that it shall be given at the 
first hearing or settlement of issues; (3) if 
the intimation is giyen at the instituticn 
of the suit under r. 2 the result is that 
the matter shall not be set down for 
hearing; (4) under r. 13 on such intima- 
tion being given at the first hearing or 
on settlement of issues the applicant sball 


." gave as therein before provided” (viz., 


presumably under r. 2 be entitled to an ad- 
journment not exceeding fourteen days 
for the filing and consideration of his 
application for the commission (whether 
the saving clause in this rule is to be 
given effect so as to require intimation to 
be given both at the institution of the 
suit and at the first hearing does nct 
seem to be beyond doubt; and (5) as regards 
the peralty for not giving such intima- 
tion under r,2in default of such intima- 
tion no adjournment will be granted for 
the execution of the commission when the 
matter has been set. down for hearing. 
No specific penalty for default is laid 
down underr.13 except that presumably 
the sanction under r. 2 is.imported into r, 13 
by the saving clause. 

Shortly though not very accurately stated 
on intimation being given "the matter" 
shall not be set down for the final hearing 
in the ordinary course without giving 
opportunity for the commission to be 
executed; in default of intimation it shall. 
be so set down and the final hearing will. 
not be adjourned. 

A distinction between.the two cares 
where the witnesses are within the juris- 
diction of the Court and where they reside 
more than 200 miles off may, therefore, 
come about from the operation of tke 
rules as they stand. For in the latier case 
it might frequently be difficult for the 
commission to be executed in time and 
to be returned so as to be available to 
the Court at the time of the hearing unless 
facilities are given for the return .of the 
commission perhaps by postponing the 
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hearing. I havee referred to this consider- 
ation because it seems to me that the 
question whether the defendant herself 
and the witnesses sought to be examined 
on commission should be so examined may 
still be placed before the Judge who is 
to proceed with the trial of the suit and 
- that it will be open to him either to grant 
the application or to refuse it “either 
wholly orin part" on the grounds which 
may seem to him to be satisfactory. If 
he refuses the applieation then the proper 
course for the applicant will. be to pro- 
ceed with the trial of the suit and if there 
is any appealagainstthe ultimate decision 
the Appellate Oourt will have all the 
materials before it for approving or dis- 
approving the conclusion at "which the 
trial Judge will arrive. 

The present application, however, is by 
way of revision and we have a decision 
of this Court in Firm of Yusifally Alibhoy 
Karimji Co. v. Firm of Haji Mahomed- 
Haji Abdullah (1) laying down that 
T an application in revision does not 
ie. 

It is argued before us that this decision 
is erroneous and opposed to the decisions 
of the other High Courts and that we 
should, therefore, refer that decision toa 
Full Bench so that it may be re-considered. 
For the reasons that I have indicated it 
seems to me that is not a proper case 
in which we should refer the matter to 
the Full Bench but that in the present 
case we should follow the decision in 
Firm of Yusifally Alibhoy Karimji & Co. 
v. Firm of Haji Mahomed Haji Abdullah 
(1) and dismiss the application, 

In doing so I express no opinion as to 
whether the learned Judge in the exercise 
of bis discretion should or should not 
grant any application for the examination 
on commission of the defendant herself or of 
the other five witnesses whom she wishes to 
be examined on commission. If the learned 
Judge thinks either because the examina- 
tion on commission will delay the hearing 
of the suit and that it has been made. too 
late or for any other sufficient reasons 
considers that the application should be 
rejected, he -will be entitled to do so on 
the grounds which will if necessary be 
considered by the Appellate Court in case 
an appeal is preferred against his decision. 
If, on the other hand, he decides that the 
application should be granted, it will, in 
my opinion, be open to him to do so, I 
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express no opinion on the question whither 
the application if made to him should be 
granted or rejected. 

1 would, therefore, dismiss the present 
application with costs in accordance with 
the decision in Firm of Yusifally Alibhoy 
Karimji & Co. v. Firm of Haji Mahomed 
Haji Abdullah (1). 


P. B. A. {Application dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLSTE DECREE No. 1766 
or 1924 
November 17, 1926. 

Present :—Mr. Justice Mukerji. 
SURJA KUMAR TEWARI—PLaINTIFF— 
APPELLANT 

e versus 
RATAN CHOURA AND oTHERS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1855) s. 20 Land- 
lord and tenant —Enhancement. of rent — Construction 
of document—Compromise—Pottah—Tenant described. 
as occupancy tenant in compromise, effect of— Estop- 
pel—Stipulation for payment of additional rent for 
additional area at fixed rate, effect of. 

An ejectment suit was compromised whereby a 
certain area of land out ofthe land in dispute was 
settled with the defendants and in the deed of com- 
promise the defendants were described as "being in 
possession as raiyats with occupancy rights." Ina 
subsequent suit for enhancement of rent: 

Held, (1) that it would not be correct to read the 
recital in the compromise asan admission on the 
part of or a representation by the defendants as re- 
gards their status, but that it was meant only to be 
a recital narrating allegations upon whieh the suit, 
was founded; [p. 324, col. 2.] 

(2) that assuming that it was meant to be an ad- 
mission, the defendants were not precluded irum 
showing that it was wrong unless the admission could 
be held to operate as an estoppel; [ibid. 

(3) that the recital could not operate as an estoppel 
unless it could be held that it was contractual or 
essential for the purpose of the instrument or that 
it was the intention of the parties to make the fact 
recited a basis oftheir action in the matter cf the 
compromise. |ibid.) 

A stipulation in a pottah that if any additicnal 
area is discovered in future in the possession cf the 
tenants, rent would have to be raid therefor at the 
rate fixed in the pottah does not by itself warrent 
conclusion that the rent has been fixed in perpetuity, 
although such a stipulation forms an imj«rtant 
factor in the determination of the question. The 
stipulation, however, is not the sole dete:mining 
factor. [p. 325, col. 1.] : s 

Amarnath Battacharjee v. Raja Harishikesh Lahu 
(1), Golam Rahman Mistri v. Gurdas Kundu Chou-* 
dhri (2), Surja Prosad Sukul v. Midnapur Zemindari 
Co. (3), Ram Kumar Singh v. Messrs. Robert Watson 
& Co., (4) and Bhairab Chandra Dus v. Midnapur 
Zemindari Co, Ltd, (9), relied on, 
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Appeal against a decree of the! Dis- 
trict Judge, Midnapore, dated the 5th of 
May, 1924, affirming that of the Munsif, 
Garbetta, dated the 11th of December, 1923. 

Babu Bejoy Kumar Bhattacharjya, for 
the Appellant. 

Babu Gopendra Nath Das, for the Res- 
pondents, 

JUDGMENT .—This appeal arises out 
of a’ suit for rent in which the plaintiff 
claimed rent at an enhanced rate under 
8. 30, cl. (b) of the Bengal Tenaney Act. 
His suit has been decreed at the existing 
rate, the prayer for enhancement being re- 
FUN by the Courts below, He has appeal- 
e 


The plaintiff's case was that there was 
an occupancy jote held by Kheshab Pal 
and Jadab Pal which stood in the name 
of the former and consisted of 19 and odd 
bighas of land and bore a rental of Rs, 23 
and odd, that Kesbab Pal having left, 
Jadab Pal alone held the said jote, that 
thereafter some more lands were settled 
with Jadab Pal and on that the area of the 
jote became 27 bighas and odd and the 
rental was raised to Rs. 37 and odd, that 
in 1285 Jadab Pal teok settlement of 
some more lands and obtained a poitah in 
respect of the total area which was then 
found to be 31 and odd bighas and the 
rental was again enhanced to Rs. 42 and 
odd. The defendants purchased a portion 
namely, 24 and odd bighas of this jote and 
on that the plaintiff instituted a suit for 
ejectment, being Suit No, 354 of 1911, which 
eventually ended ina compromise by which 

*the defendants. were, according to the 
plaintiff, recognised as occupancy raiyats 
in respect of the said 24 and odd bighas on 
a rental of Rs. 33 and odd, 

The defence in solar as it is necessary 
for the purposes of this appeal was that 
this jote had nothing to do with Keshab 
Pal, that Jadab Pal and his predecessors 
held the jote which originally consisted 
of 27 bighas and odd with a rent of Re. 37 
and odd from time immemorial, that on 
measurement it was found to consist of 
31 bighas and odd, and the rent of the 
total area was fixed at the old rate at 
Rs. 42 and odd and Jadab Pal obtained 
a pottah therefor on the said rental in 
1295 and that the defendants have obtain- 
‘ad recognition of their purchase ofa por- 
tion ofthe jote by the compromise in Suit 
No.384 of 1911. The defendants’ case is 
that the rentis not enhancible. 
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One of the contentions urged in support 
of the appeal is that the defendants, having 
obtained recognition of their purchase 
under the compromise in Suit No. 354 of 
1911 on the feoting of the holding being 
a mere occupancy holding, cannot turn 
round and set up a different status or 
assert that the tenancy isone at a fixed 
rale of rent. A number of authorities’ 
have been cited before me to establish 
this position but I am of opinion that there 
is no room in the present case for the 
application of this doctrine of estoppel. 
Nor dol think thatit is necessary to dis- 
cuss those cases which have been cited 
before me to establish the proposition that 
where a person in taking settlement from 
a superior landlord expressly stipulates 
that he would be bound to recognize thé 
rights of the intermediate or subordinate 
or other holders whose rights have been 
recorded in the settlement proceedings he 
is bound to respect those rights, even if 
they donot exist in fact. I am inclined 
to agree with the learned Munsif in the 
view he has taken of the expression “being 
in possession as a raiyat with occupancy 
rights” to be found in the compromise, 
In my opinion it would not be right 
to read the expression as an admission 
on the part of or a representation by the: 
defendants as regards their statue, but that 
it was only meant to be a recital, narrating 
though nof quite happily the allegations 
upon which the suit was founded. Assum- 
ing, however, that it was meant to be an 
admission, the defendants are not preclud- 
ed from showing thatit was wrong unless 
the admission can be held to operate as 
an estoppel. That it cannot operate as 
estoppelis beyond question, for it is im- 
possible to hold that the recital was con- 
tractual or essential for the purposes of 
the instrument or that it was ever the ` 
intention of the parties to make the fact 
recited & basis of their action in the 
matter of the compromise. This ground, 
therefore, has no substance. ' 

The other arguments of the appellant 
resolve themselves into one main ques- 
tion, namely, whether the learned District 
Judge was right in holding that the rate 
of rent payable by the defendants was 
fixed in perpetuity. In arriving at his 
conclusion in the affirmative on this point 
the learned District Judge has proceeded 
entirely upon a stipulation which is to 
be found in the pottah of 1295 and is te 
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the effect that if, any additional area was 
discovered in future in the tenants’ pos- 
sassion, rent would have to be paid there- 
for at the rate fixed in the pottah. He 
has relied upon two cases, namely, Amar- 
nath Bhattacharjee v. Raja Harishikesh 
Laha (1) and-Golam Rahman Mistri v, 
Gurdas Kundu Chowdhri (2) as warrant- 
ing the conclusion from that stipulation 
alone. In this the learned Judge seems 
to have been in error, for all that these 
cases suggest is that this stipulation forms 
an important factor in the determination 
of the question, That itis not the sole de- 
termining factor cam be gathered from the 
cases of Surja Prosad Sukul v. Midnapur 
Zemindary Co. (3) and Ram Kumar Singh 


v. Messrs. Robert Watson & Co, (4) 
which though they dealt with the 
liability of a tenure-holder to pay 


an enhanced rent under s. 7 of the Bengal 
Tenancy Act notwithstanding a stipulation 
of this nature,may be usefully referred to 
inthis connection, That this stipulation 
cannot by itself determine the question is 
also clear from the case of Bhairab 
Chandra Das v. Midnapur Zemindary Co. 
Ltd. (5). 

The judgment of the learned District 
Judge to my mind seems faulty. The 
question then is what course should be 
adopted. The defendants’ liability has to 
be determined: upona construction of the 
pottah of 1295 in the light of the com- 
promise referred to above. No investiga- 
tion of facts appears to be -necessary and 
I do not feel pressed by the appellant’s 
argument that thelearned Judge has not 
arrived at any finding on the question 
whether the present holding has any 
connection with thatof Keshab Pal which 
consisted of an area of 19 and odd bighas 
‘and borea rental of Rs. 23 and odd, and 
which was afterwards found to consist of an 
area of 27 bighas and odd and then the rent 
was enhanced to Rs. 37 and odd—an 
enhancement. which, if it took place, 
establishes a variation in the rate of rent. 
The matter was decided against the 
appellant by the learned Munsif and I am 
not satisfied that the learned District 
Judge was asked to investigate the 

(1) 6£ Ind. Cas. 829; 35 O. L. J. 138. 

(2) 76 Ind. Cas. 586; 38 O. L. J. 350; A.I. R. 1923 
Cal. 505. 

(3) 77 Ind. NS 954; 38 C. L. J. 369. 

(4) 9 C. W. N. 334. 


(5) 77 Ind. Gas 1015; 38 ©. L. J. 372; A.I. 1924 
Cal. 513. 
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matter further or errive at a different 
conclusion. 

Tomy mind the potiah read with the 
compromise leads but to one conclusion. 
The pottah fixes no term but states that the 
tenant was holding, for upwards of 12 years, 
27 and odd bighas of land at a yental of Rs. 37 
and odd, that on measurement 3 and odd 
bighas were found to be in excess and, 
therefore, additional rent was being assessed 
thereon at the same rate, that ifin future 
any excess area is found, rent of such area 
also will have to be paid for it at the same 
rate and that there would be no remission 
of rent on any ground. The compromise 
states that the tenants, their sons, grandsons 
and other heirs in succession would be 
tenants under the plaintiff in accordance 
with the terms ofthe pottah. Reading the 
two documents together I am of opinion 
that a tenancy in perpetuity at a fixed rate 
of rent has been created. It has been 
argued that the pottah conferred only a 
right of occupancy and the compromise only 
made it heritable in perpetuity, and 
reference has been made to the case of 
Lakhi Charan Saha v. Hamid Ali (6), in 
support of the proposition that where the 
occupancy raiyat holds ata fixed rent not 
from the Permanent Settlement but only 
under an engagement since the time of the 
settlement, he is not protected from 
enhancement at the instance of a purchaser 
at arevenue sale under the proviso to s. 37 
of Act XI of 1859. I donot see what bearing 
the case last cited has upon the point now 
before me. In my opinion it is not possible 
to read the pottah ascreating an occupancy 
holding only, and the terms thereof to 
which 1 have already referred as well as the 
stipulation in favour of the landlord 
reserving rights to only two trees standing 
on the holding points to the status of the 
tenant as being that ofa raiyat at a fixed 
rate. 

I'am accordingly of opinion that the rent 
of the defendants is not enhancible under 
8.30,cl. (b) of the Bengal Tenancy Act 
and that this appeal shold be dismissed 
wn aa 


A Pp dismissed, 
6) 44 Ind. Cas. 543; 27 C. L. J. 2 
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OUDH CHIEF COURT. 
Seconp Orvin APPEAL No. 4 or 1927. ` 
May 3, 1927. 

Present:— Mr. Justice Hasan and 

. Mr. Justice King. 
RAM HIT-SINGH—PLAINTIFF— APPELLANT 
e versus 

DUNIA SINGH-—DEFENDANT—RESPONDENT. 

Registration Act (XVI of 1908), ss. 28, 29—Mort- 
gage-deed— Registration in place where property is not 
situated, validity of—Suit to recover on personal 
covenant—Limitation—Limitation Act (IK of 1908), 
Sch. I, Art, 116, applicability of. * 

Even though the registration of a mortgage-deed 
at the office of a Sub-Registrar, within whose juris- 
diction neither the whole or any portion of the 
mortgaged property is situate cannot,affect the 
mortgaged property, yet such registration, if it con- 
forms to the provisions of s. 29 of the Act, is valid 
for purposes other than those affecting the property 
and a suit to recovermoney due under the personal 
covenant to pay contained in a deed so registered is, 
therefore, governed by Art. 116 of the Limitation Act. 
[p. 326, col. 2; p. 327, col. 1.] 


Dronamraju Rama Rao v. Kissapragada Vedayya. 


(1), followed. 
Kalka v. Mathura Das (2), dissented from. 


. Appeal against the judgment and decree 
' of the Subordinate Judge, Sultanpur, dated 
the 25th September, 1926, in Regular 
Civil Appeal No. 82 of 1926, reversing 
that ofthe Munsif, Amethi at Sultanpur, 
dated the 27th January, 1926. 
Mr. Naim Ullah, for the Appellant. 
Mr. Satya Nand Roy, for the Respondent. 
JUDGMENT.—tThis is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 25th of Sep- 
tember, 1926, reversing the decree of the 
T of Amethi, dated 27th of January, 
1926. 
* The suit out of which the appeal arises 
was brought by the appellant for sale of 
certain immoveable property consisting of 
six plots of land in village Durgapur, Per- 
gana Asal in the District of Sultanpur and 
one mango tree in village Basani Pergana 
Miranpur in the same district on the foot of 
a deed of mortgage, dated the 19th of June, 
1919. The principal mortgage money is 
Rs. 100 and it carries interest at the rate of 
2 per cent. per mensem. The mortgagor 
promised to re-pay the mortgage money prin- 
eipal and interest within two years from the 
date of the deed. He has failed to fulful 
his promise, therefore, this suit to recover 
the mortgage money by sale of the mort- 
gaged property. 
* The Court of first instance gave the decree 
for which the plaintiff had prayed. 
On appeal by {the defendant the learned 
Subordinate Judge came to the conclusion 
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that the mango tree in village Basani never 
existed and that the defendant never owned 
any tree in that village. The registration 
of the deed by the Sub-Registrar of the place 
within whose jurisdietion the village of 
Basani lay, was, therefore,invalid. He refus- 
ed to grant any relief to the plaintiff on the 
deed of mortgage as such. Asregards the 
relief for a simple money-decree he came to 
the conclusion that it could not be granted 
for the reason that the registration of the 
deed in suit having been found to be invalid 
in law the limitation for recovery of the 
loan was not six years but three years from 
the date of the date of' default and, there- 
fore, the suit was barred by time. 


In second appeal it is contended that the 
deed of the 19th of June, 1919 may fail as à 
deed of mortgage for want of valid registra- 
tion, but the covenant to re-pay must be 
taken to have been validly registered and, 
therefore, the suit having been brought ad- 
mittedly within six years from the date of 
the breach of the covenant was in time. 


We are of opinion that the contention is 
sound and must be upheld. It is agreed 
that the deed of the 19th of June 191v was 
presented for registration to, and aecepted 
for registration by, the Sub- Registrar from a 
person legally entitled to present it for 
registration and within such time from the 
date of its execution as the law prescribés; 
and it is also agreed that the procedure of 
registry was according to law. But as a 
deed of mortgage the provisions of s. 28 
ofthe Indian Registration Act, 1908, requir- 
ed its presentation for registration in the 
office of the Sub-Registrar within whose 
sub-district the whole or some portion of 
the property to which it relates is situated, 
According to the finding of the lower Appel- 
late Court the deed in question was not 50 ' 
presented. Under s. 29 ofthe same Act if 
the deed in question or any part of it was 
notto affect any immoveable property it 
could be presented for registration either in 
the office of the Sub- Registrar in whose sub- 
district the document is executed or in the 
office of any Sub-Registrar at which all the 
parties desire the same to be registered, 
"Therefore, the registration of the document 
of the 19th of June, 1919 was valid accord- 
ing to the combined affect of es. 28 and 29 
of the Indian Registration Act if it is not 
now produced in evidence to affect any im- 
moveable property. And this is also the 
result contemplated by the provisions of 


[102 1. O. 1927] 


8. 49, cl. (a) of the same Act which runs as 
follows:— ý 


“No doeument required by s. 17 to be re- - 


gistered shall— 
“(a) affect any immoveable property com- 
prised therein unless it has been register- 


ed", which means registered according to . 


the provisions of s, 28. 

-We hold, therefore, that the registration 
of the document in suit was valid for a pur- 
pose other than affecting the immoveable 
property comprised therein. 

We agree with the view expressed on this 
point in the ease of Dronamraju Rama Rao 
v. Kissapragada Vedayya (1) and if the 
decision of a Single Judge of the late Court 
of the Judicial Commissioner in the case of 
Kalka v. Mathura.Das (2), militates with 
the opinion which we hold we respectfully 
disagree with that. 

The result is that we allow this appeal, 
set aside the decree of the lower Appellate 
Court and modify the decree of the Court 
of first instance and grant the plaintiff a 
simple money-decree for the sum claimed 
and refuse to grant him a decree for sale. 
In the circumstances of the case we think 
the plaintiff-appellant is entitled to his costs 
in all the Courts. z 

A. N. A. Appeal allowed. 

(1) 73 Ind. Cas. 188; 46 MI. 435; (1923) M, W. N. 106; 
44 M. L. J. 373; 32 M. L. T. 222; 17 L. W. 695; A. I. 
R. 1923 Mad. 447. 

(2) 50 Ind. Cas. 220; 21 O. 0, 341. 


PATNA HIGH COURT. 
APPBAL FROM APPELLATE Oxrper No. 314 
' or 1926. 
April 25, 1927. 

Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Ross. 
RAMGULAM SINGH AND orHers— 
JUDGMENT- DEBTORS—APPELLANTS 

Y versus 
RAJ KUMAR RAI AND OTRERS— 
Dzon&gs- HornbxRs— RESPONDENTS. 

Execution of decree—Injunction by Court—Decree 
set aside in separate suit —Decision setting aside decree 
reversed on appeal—F'resh application for execution 
—Limitation—Computation of time. 

Where a decree-holder is either restrained by an 
injunction from the Court or where there is no decree 
whatsoever to execute, having been set aside in a 
Separate suit, time does not run against him. The 
Limitation Act so farasit applies to execution is 


. subject to the fact that there must be some decree 


in existence which one ean in fact execute, 
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* A decrée-holder made an application to take a step- 
in-aid of execution in the year 1921, A suit was im- 
mediately instituted against the decree-holder for 
a declaration that the decree was nulland void and 
he was restrained by injunetion from executing 
the decree. The suit was decreed on the 26th August, 
1923, but the decree was reversed in appeal in 1925. 
The decree-holder then applied afresh for execu- 


tion: z é . 
Held, that the application was not barred by limi- 
tation. 


Appeal from a decision of the District 
Judge, Monghyr, dated the 14th December, 
1926, confirming that of the Munsif, Begu- 
sarai, dated the 5th December, 1925. 


Mr. Anand Prasad, for the Appellants. 

Messrs? S N. Roy and K. P. Singh, for the 
Respondents, 

JUDGMENT. 

Miller, C. J.—This question, in my 
opinion, must be dismissed. The question 
is whether the decree-holders are entitled 
toexecute their decree or whether the exe- 
eution is barred by limitation. The last 
step-in-aid of execution was taken on the 
Ist September, 1921 and the present exe- 
cution proceedings were filed on the 24th 
June, 1925. Were that all itis clear that 
the present execution petition would be 
considerably out of time. It appears, how- 
ever, that the decree which it is sought 
to execute was the subject of a suit by 
certain of the parties whose interests were 
affected by that decree and on the 16th Sep- 
tember, 1921, they having instituted asuit 
to set aside the decree on the ground 
that it was null and void, an injunction 
was granted restraining the present decree- 
holders from executing it. On the 26th 
August, 1922, that suit succeeded and the 
whole decree was set aside as being null 
and void. Therefore, the execution proceed- 
ings were restrained by injunction from 
the l7th September, 1921, that is to say 17 
days after the last step-in-aid of execution. 
That injunction no doubt expired when 
the: plaintiffs in the suit to set aside the 
decree obtained their decree setting aside 
the previous decree on the 26th August, 
1992, but from that date onwards up to 
the 6th April, 1925, there wasno decree at 
all which the present decree- holders could 
execute for by the previous decision it had 
been declared null and void. On the 6th 
April, 1925, however, the order “setting 
aside the decree which it i8 now sought 
to ‘execute was reversed and from that 
date the decree having been restored it 
was open to the decree-holders to execute 
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on the 24th June, 1925. Therefore, they are 
clearly not out of time for from the 17th 
September, 1921 up tothe 6th April, 1925 
they -were either restrained by injunction 
from executing their decree or there was 
no decree whgtsoever to execute. In these 
circumstances it is quite clear that time 
did not run between the 17th September, 
1921 and the 6th April, 1925. The Limita- 
tion Act is always subject to this, in so 
far as itapplies to execution, that there 
must be some decree in existence ‘which 
you can in fact execute. In the present 
case for the period which J have mention- 
ed, between August, 1922 and April, 
1925 there was no decree which could not 
be executed at all and the only period 
during which execution could take place 
was the short period between the lst Sep- 
tember, 1921 andthe 17th September in 
the same year and the 6th April, 1925 
and the 24th June, 1925 when in fact the 
execution ease was filed. This was the 
view taken by the Munsif and by the 
District Judge on appeal. In my opinion 
ib isclearly the right view. This appeal 
must be dismissed with costs. 
Ross, J.—I agree. 


ALN, A, Appeal dismissed. 


MADRAS HIGH COURT, 
Sgoonp Crvin APPRAL No. 1214 or 1923. 
November 23, 1936., 

Present :—Justice Sir Kumaraswami 

Sastri, Kr., and Mr. Justice Reilly. 

KO. KA. BASHIKAR AND ANOTHER— 

PLAINTIFFS—APPELLANTS 
Versus 
THANDRINATHA SRINIVASA 
THATHACHARIAR AND 
orBERS—DzrENDANTS Nos. 1, 4, 5, 6 
— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 92—Religious 
Endowments Act (XX of 1868), s. 14—Suit by indivi- 
duals to enforce personal right of worship—Allegation 
of general breach of trust against trustee, effect of— 
AMaintainability of suit without sanction of Advocate- 
General or leave of Court. 

The Vadagalai trustees of a temple out of hosti- 
lity to tHe Thengalai shrine situated in the premises 
of the temple fasled to put up a pandal in the court- 
yard of the shrine and in the prakaram outside if in 
accordance with the established usage of the temple 
on the ground of want of funds. The individual 
members of the Thengalai sect offered to contribute 
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a sum of money for such expenses and to establish 
a trust fund therefor, which the trustees declined 
to accept. In a suit by the said two members for a 
mandatory injunction to receive the funds and put 
up the pandal: l 

Held, (1) that the real objectof the suit was not 
to enforce the right of the plaintiffs as individuals 
to make a contribution asan act of worship, but to 
compel the trustees to carry out an alleged duty, their 
failure in which affected every Thengalai worshipper 
of the temple, and that, therefore, the suit was 
not maintainable without the sanction of the Advo- 
cate-General under s. 92, Civil Procedure Code, or 
leave of Court under s. 14, Religious Endowments Act 
XX of 1863. [p. 333, col. 1; p. 335, col. 2.] 

Per Kumaraswami Sastri, J.-A purely personal 
right of worshippers and an infringement of such 8 
right by the trustees give, them a cause of action 
to sue without the necessity of impleading any other 
worshippers or getting sanction under s. 92, Civil 
Procedure Code, or the Religious Endowments Act 
XX of 1863, but every breach of duty by the trustee 
does not confer a personal right on each worshipper 
to sue without reference to s. 92, Civil Procedure Code, 
for a mandatory injunction compelling the trustee 
io perform his duty. [p. 330, col. 2; p. 332, col. 1.] 

.Per Reilly, J.—The suit of a private individual 
in respect of his right to worship ina temple cannot 
go beyond the enforcement of his individual right 
against any attempt to infringe it or to exclude him 
from participation in worship in the temple. If what 
is complained of is that the trustees had failed 
in their duty to the whole body of worshippers or 
to any considerable sect or group among them by 
neglecting to provide for the celebration of any 
festival, which according to the usage of the temple 
should be celebrated, or to provide for the perform- 
ance of the ordinary worship of the temple accord- 
ing to usage, then the appropriate kind of suit is 
one under s. 92, Civil Procedure Code ors. 14 of the 
Religious Endowments Act, 1863. [p. 334, col. 2.1 

A plaintiff ought not by the frame of his suit be 
allowed toseek under the guise of vindicating his 
individual right a direction to the temple trustee to 
aur duty tothe worshippers generally. [p. 336, 
col. 1. 

A suit though in part aimed at the enforcement of 
the individual rights of the plaintiffs ought to be dis- 
missed where the enforcement of those rights ap- 
pears to have been dragged in as a manoeuvre to 
enable them to bring their suit without sanction 
under s. 92, Civil Procedure Code, or s. 14, Religious 
Endowments Act. [p. 336, col.2.] 

Case-law considered. 

Second appealagainst the decree of tle 
District Court, Chingleput, in A. 8. No. 114 
of 1921, preferred against that of the 
Court of the District Munsif, Conjeevaram, 
in O. 8. No. 712 of 1917. 

Mr. C. Narasimhachariar, for the Appel- 
lants. 

Messrs. T. R. Ramachandra Tyer and 
N. Chandrasekara Iyer, for the Res- 


pondents. 


JVDGMENT, 
KumaraswamiSastri, J.— Plaintiffs 
aretheappellants. They are Thengalai Vaish- 
nava Brahmins. The respondents belong 
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to the Vadagalai, Vishnava sect and are 
the dharmakarthas of the Devarajaswami 
temple in ey eran In the Devaraja- 
Swami temple there is a shrine of Manavala 
Mahamuni a saint who is held in very 
great veneration by the Thengalai sect 
but whom the Vadagalais do not worship. 
An utsawam is performed in honour of 
Manavala Mahamuni which falls in the 
month of October or November and lasts 
for about 10 days. This shrine is within 
the Devarajaswamitemple and is enclosed 
by walls. There is a gateway by which 
worshippers obtain access to the shrine 
and outside this gate is the prakaram of 
the temple, Thecase for the plaintiffs is 
that during the festivals a pandal is to be 
put up and it was the duty of the trustees 
of the Devarajaswami temple to erect the 
pandal, thatin 1915 and 1916 the trustees 
did not put up the pandal pleading want of 
funds in the Devasthanam and they stated 
that they would have no objection to put 
up the pandal if either a permanent fund 
was created by the Thengalai worshippers 
or an annual sum of Rs. 20 was paid and 
that the plaintiffs accordingly tendered 
Rs. 20 and also offered to set apart a fund 
of Rs. 200 for the purpose of putting up 
a pandal but that the trustees wrongfully 
refused to receive the money and put up 
the pandal. The suit, therefore, was for a de- 
cree directing the defendants to receive the 
Rs. 20 offered by the plaintiffs and to put 
up a pandal inthe inner courtyard of the 
shrine of Manawala Mahamuni and in the 
outer entrance (prakaram) to issue a per- 
manent mandatory injunetion directing the 
defendants to receive the money in suc- 
ceeding years and to putup a pandal or 
to receive Rs. 200 as a fund. Various 
defences were raised by the’ defendants 
the chief of which were that the suit is 
not maintainable by the plaintiffs, that it 
ought tohave been instituted under s. 92 
of the Civil Procedure Code or s. 14 of 
the Religious Endowments Act after ob- 
taining the proper sanction, that it was 
not customary to erect a pandal which 
extended beyond the walls of the shrine 
and into the prakaram and that the real 
object of the plaintiffs was to carry the 
idol of Manavala Mahamuni outside the 
shrine and into the prakaram of the tem- 
ple which was opposed to all custom. The 
District Munsif passed a decree in favour 
of the plaintiffs and granted a mandatory 
injunction directing the dharmakarthas to 
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put up a pandal according to mamool. 
He held that the right claimed by the 
plaintifs being a personal right s. 99 had 
no application. An appeal was preferred 
to the District Judge who held that the 
suit ought to have been filed under s. 92 
and reversed the decree of the District 
Hence the second appeal. 

So far as the facts are concerned, the 
finding of the District Munsif that a 
pandal was being put up for several years 
has been confirmed by the District Judge. 
The learned District Judge observes as 
follows :— f 

“As faras the putting up of the pandal 
is coneerhed, I think there can be no 
doubt that it is of very long standing 
dating back certainly to 1820 when the 
temple was managed by Government and 
payment towards it was made from the 
tasdik, I do not think it is now disputed 
that this putting up of a pandal is of 
long standing, but, ifitis,I may say the 
lower Court has fully dealt with it and 
shown it to be established by custom and 


by legal decisions, e. g. Becond Appeals Nos. 


174 and 188 of 1894 (Ex. C-l) and O.S. 
No. 11 of 18:0 (Ex.C). It was established 
that the Thengalais could contribute but 
that the pandal was to be put up by the 
Vadagalai trustees with materials of the 
temple and that dancing girls from other 
temples might not be introduced." 

This finding is binding on us and we 
see no reason to hold that the finding is 
not amply borne out by the record. The 
exhibits filed in this case show that the 
Vadagalai trustees have been putting ase 
many obstacles as possible to the worship 
by the Thengalais of Manavala Maha- 
muniintheshrine. Theshrine wasat one 
time closed and the Thengalais had to go to 
Court for the shrine to be opened and they 
got a decree and when the shrine was 
opened, the idol was not there and after 
nearly 12 years of search the idol was 
found ina tank. When the Thengalais 
wanted to restore the idol to the shrine, 
objection was taken by the Dharmakarthas 
that it was a new idol and not the old 
idol and after considerable litigation the 
Court found that the idol was the old 
one and it was restored to the shrine. 
Then disputes arose as to the pandal to be 
pat up and one stage was *reached when 
the High Court disposed of S. A. No, 137 
of-19U2. The decision is reported in 
Krishnaswami Thathachariar v, Narasimha 
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Thathachariar (1). The dharmakarthas of the 
Devarajaswami templeclaimed thatthey were 


entitled to the sole management and superin- ` 


tendence of the shrineof Manavala Maha- 
muni and of all the ceremonies in that 
shrine including the annual thirunaksha- 
thram utsava and that the Thengalai 
archakas of that shrine were not entitled to 
put up a pandal or do anything else 
independently of the plaintiffs in the said 
shrine either in connection with the annual 
thirunakshathram or otherwise and for 
au injunction restraining the archakas 
from so acting. The High Court called 
fora finding as to whether the idol of 
Manavala Mahamuni was entitled to any 
procession and the District Judge found 
that the idol was not carried in procession 
after 1852 except for the short period be- 
tween 1892 and 1897. The High Oourt 
held that the dharmakarthas of the temple 
were the persons who were in manage- 
ment of the thirunakshathram but they 
refused to give any finding or direction 
as to the procession on the ground that it 
was not within the scope of that suit 
and stated that if there was any grie- 
vance the worshippers could apply under 
Act XX of 1863. 

The archakas ‘seem to have taken the 
idol of Manavala Mahamuni outside the 
walls of the shrine and into the prakaram 
and the trustees promptly dismissed them 
alleging it as oneof the grounds for dis- 
missal and a suit was instituted for a de- 
claration that the archakas were validly 
dismissed and for a perpetual injunction 
Jestraining them from performing the 
duties of archakas in the Manavala Maha- 
munishrine. The archakas naturally said 
that they were acting within their legal 
rights and that the dismissal was wrong, 
and this raised the question as to the 
right to take the idol outside the’ walls 
ofthe shrine and into the prakaram. The 


judgment ofthe District Munsif is Ex. F.' 


The District Munsif believed the evidence 
of the witnesses who deposed that the 
idol was taken outside the walls of the 
Shrine. He refused to uphold the order 
of dismissal. On appeal the District Judge 
agreed with the decision of the District 
Munsif and dismissed the appeal of the 
.dharmakarihas. The learned Judge in 
dealing with the charge that the archakas 
were guilty of misconduct in taking the 


(1) 16 M. L, J. 150. 
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idol from the inner shrine to the front 
verandah observed as follóws :— 

"It has been decided that the Manavala 
Mahamunijidolis not entitled to an inde- 
pendent procession, but I cannot find that it © 
has ever been decided thatitis not entitl- 
ed to a procession inside its own shrine and 
verandah. In the present cage there is 
some evidence that it is entitled to such 
a procession (vide paras. 25 and 54 
of the District Munsif's judgment). This 
being so, I do not think the charge is one 
on which the defendant should have been 
dismissed. 

It seams to me that the judgments of 
the District Munsif and the District Judge 
do not define how far the verandah is to 
extend and how far the idol can be 
taken outside the walls of its own shrine. 
There can be little doubt from the evidence 
that the pandal put up did extend a 
little outside the walls but how far it did 
not appear. 

The result of the previous litigation and 
the findings inthe present suit establish 
(1) that the persons who are to put up 
the pandal are the dharmakarthas of the 
Devarajaswami temple, (2) that such a 
pandal was being put up for several 
years and it is the custom to put up 
such ‘a pandal during the utsavam, (3)- 
that the cost was met from the general 
funds of the Devarajaswami temple and 
in cases where there were no funds or 
the dharmakarthas alleged there were 
none, the Thengalai worshippers of the 
Manavala Mahamuni temple supplied the 
necessary funds, and (4) that there has been 
a dispute asto the carrying of the idol in 
procession outside the walls ofits own shrine. 
And though the evidence is that the pandal 
put up used to project outside the walls of 
the shrine, there is no decision how far it 
projected or howfar the Thengalais acquir- 
eda prescriptive right to have the idol 
carried beyond the limits of its own shrine. 
On these facts the question is whether the 
plaintiffs in this suit are entitled to sue as 
on the infringement of their personal right 
without suing unders. 92, T'herecan belittle 
doubt from the authorities that a purely 
personal right of worshippers and an in- 
fringement of such a right give them a 
cause of action to sue without the neces- 
sity of impleading . any other  wor- 
shippers or getting sanction under s` 92, 
Civil Procedure Oode, or the Religious 
Endowments Act. It is unnecessary to 
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refer to the numerous and sometimes 
conflicting decisiors of other High 
Courts cited on this point as the law 
so far as th8 Madras Presidency is con- 
cerned is settled by the decision of a Full 
Bench of this Court in Appanna Poricha v. 
Narasinga Poricha (2) where all the author- 
ities are reviewed. The question, however, 
in the present case is whether there is 
anything in the plaint which indicates that 
a purely personal right has been infringed. 
So faras I can see there is nothing in the 
plaint which, except the offer and refusal 
to receive Rs, 20 shows that the plaintiffs 
have apart from the other worshippers any 
special cause of action being purely per- 
sonal to tham. In the firat place the suit 
in hrought by the two plaintiffs who are 
not members of a joint family and all that 
is alleged is that each of them is a wor- 
shipper. There is no allegation that these 
two plaintifis have been contributing to 
the putting up of the pandal for any 
length of time and have acquired any. right 
to doso. The whole plaint proceeds on the 
footing that it is a common right of all the 
Thengalai worshippers to worship in the 
Shrine and to see $that the utsavam is 
conducted properly according to mamool 
and that the putting up of the pandal isa 
necessary performance of the wtsaram. 
No special right in these plaintiffs apart 
from the right of the general body of 
Thengalai worshippers is alleged in the 
plaint, Sofar as the dharmakarthas are 
concerend, their liability is based upon 
their duty to put up the pandal and to see 
that the utsavam is properly performed and 
the breach of such duty by not putting up 
the pandal though there were funds forth- 
coming for the purpose. Reference has 
been made by Mr. Narasimhachari to 
Vengamuthu v. Pandaveswara Gurukal (3), 
Elayalwar Reddiar v. Namberumal (4), 
Amritheswara Pandithar v. Murugappa 
Chettiar (3) and Kadirvelu Chetty v. Nan- 
judaiyar (6). Vengamuthu v. Pandaveswara 
Gurukal (3) was a case where a dancing 
girl sued to compela trustee to allow her 
to worship and make an offering to the 
idol. She was prevented on the ground 

(2) 69 Ind. Cas. 304; 45 M. 113; 41 M. L. J. 608; 
(1921) M. W. N.833; 15 L. W. 18; 30 M. L. T. 1; A. I 
R. 1922 Mad.-17 (F. B.). 

(3) 6 M. 151; 2 Ind. Dec. (N. s) 38 


.) 384. 
ai 23 M. 298; 10 M.L: J. 86;8 Ind. Dec. (N. s.) 


(5) 27 Ind. Cas. 886; 2 L. W. 127. 
(6) 35 Ind. Cas, 88; 3 L, W. 512, 


. the defendant laid much stress. 
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that she lost caste by her improper con- 
duet. The learned Judges observe: 

"The members of a sect are entitled, 
subject to the rules made by the duly 
eonstituted authorities of the sect, to take 
part in the public worship of the sect and 
if any one of them is wrongfully prevented 
from so doing he is entitled te seek from 
the Civil Courts such remedies as they can 
afford him." 

A wrongful preventing of a person from 
taking part on the ground that he has been 
outcasted is a personal grievance and there 
is no necessity to implead the public. The 
case depended upon her right to worship 
which is an individual right in each worship- 
per. Elayalwar Reddiar ,v. Namberumal (4), 
was a suit against the trustee of a reli gious 
endowment by reason of non-performance 
of certain ceremonies. The suit was filed 
under s. i4of Act XX of 1863. There was 
no question there of any necessity for sanc- 
tion as sanetion had already been given 
for ihe institution of the suit. Subra- 
mania Iyer, J., discussed the rights of wor- 
shippers and the obligationof the trustees 
as regardsthe receipt of offerings. The learn- 
ed Judge held that it was the duty of 
the trustee to accept the money and apply 
it for the special purpose for which it was 
offered unless there were proper grounds 
for rejecting the offer, and observed as fol- 
lows :— 

" No doubt the trustee has some discre- 
tion in the matter. If, in the exercise of 
that discretion, he acts (borrowing the 
words employed by Muthuswami Iyer, J., 
with reference to an analogous matter in 
Murugesa Mudaliar v. Nayamani Mudaliar, e 
C. 8. No. 213 of 1879 (unreported) cited on 
both the sides ‘ with an absence of indirect 
motives, with honesty of intention and with 


' & fair consideration of the subject,’ no mis- 


conduet can beimputed to the trustees so 
acting. But if, on the contrary, the trustee 
from corrupt or improper motives refuses 
to allow voluntary contributions offered for 
purposes not inconsistent with the priuci- 
ples, rules or usages of the institution to 
be applied for those purposes, in such a 
case surely persons interested in the insti- 
iution must be held entitled to proceed 
against the trustee, And this view of the 
law isimplied by Muthuswami lyer, J., in 
the ease to which allusion has already been 
made and on which the learhed Vakil for, 
It would 
follow from the above that the defendant 
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acted contrary to his duty, should it be 
proved that though the funds required to 
carry on the festivals were forthcoming 
during the period in question, yet he refus- 
ed to celebrate them without any adequate 
ground for doing so. A fortiori would he 
be guilty had it been usual to celebrate 
them with the aid of voluntary contribu- 
tions. And of course the Courts are bound 
to restrain a trustee from injuring the in- 


terests of the institution under his charge ' 


by corruptly, arbitrarily or wantonly depart- 
ing from the ordinary course of procedure 
in regard to essential or important matters 
connected with the institution." 

These observations with which* I respect- 
fully agree go no further than to show that 
there isa right of action to compel a trus- 
tee to do his duty where the facts referred 
to by the learned Judge are found but itis 
no authority for the proposition that such 


-a breach of duty by the trustee confers a 


personal right on each worshipper to sue 
without reference to s. 92, Civil Procedure 
Code, for a mandatory injunctioncompelling 
the trustee to perform his duty. As Isaid 
before, the suit was filed under the Reli- 
gious Endowments Act and no question 
arose as to the necessity for sanction. 
Amritheswara Pandithar v. Murugappa Chet- 
tiar (5) decides that trustees will be aeting 
contrary to their duties if they refuse to 
accept voluntary contributions offered by 
devotees for the performance ofnew poojas 
and festivals provided they are not incon- 
sistent withthe object of the institution 
and the necessary funds are forthcoming 
from the devotees. This wasa suit filed 
by the miras archakas of the temple against 
the trustees stating that a new pooja was 
introduced contrary to mamool and was 
performed by defendants Nos. 3 and 4. The 
hereditary archakas who claimed that such 
an innovation infringed their rights had a 
personal cause of action. It cannot be said 
that any of the public had any cause of 
action by the archakas rights being in- 
fringed. There was no question here of any 
general rightof all the worshippers and 
the learned Judges were only dealing with 
the contention that a trustee can refuse to 
receive monies for the performance of a 
pooja simply on the ground thatit was new 
and nôt customary in the temple. Kadir- 
velu Chetty ve Nanjudaiyar (6) was a suit 


'to declare the rightofthe plaintiff to per- 


form the kalyana utsavam in a temple. 
The allegation was thatthe two plaintiffs 
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in that suit were performing the uisavam 
for a long time and it was not alleged that 
the publie contributed funds,to or were in 
any special manner intrested in the perfor- 
manceof the utsavam. The case fell under 
the third class of cases enumerated by 
the learned Judge where a right has 
been acquired or exercised hereditarily for 
performing certain festivals in the temple 
and where such rightis negatived by the 
dharmakartha. 

One consideration whichis relevant in 
coming to a conclusion whether a personal 
right has been infringed so as to entitle 
a party to sue without reference to the other 
members of thecommunity and without 
leave unders. 92 of the Civil Procedure 
Code ors. 14 of the Religious Endowments 
Act is whether apart from the infringement 
of the rights of the general body of wor- 
shippers there isjsome damage to the plaint- 
iff special to him and in which the other 
worshippers have no concern apart from 
the interest of every worshipper to see that 
the trustee performs his duties properly. 
The general body of worshippers are in- 
terested in seeing that every: worshipper 
has free access to the temple for purposes 
of worship and can make a breach of duty 
one of the grounds of misconduct for filing 
a suitunder s. 92, Civil Procedure Code. 
This would not prevent an individual ex- 
cluded from filing a suit to vindicate his . 
personal right and he need not join the 
publie or get permission unders. $2. Ido 
not think thatthe mere fact that in and 
for the purpose of giving relief to a plaint- 
iff who has acause of action personal to 
himself the Court has to issue a mandatory 
injunction or give direction to the trustees 
would put thecase within s. 92 of the Civil 
Procedure Code, or 8.18 of the Religious 
Endowments Act. As Ifind no allegation 
in the plaint that the plaintiffs have been 
contributing money for any length of time 
so as to give them a right by reason of 
such contribution and the acceptance by 
the trustees or that any ground axists for 
holding that any right peculiar to the plaint- 
iffs and not shared in common by the 
public has been infringed, the cases above 


. referred to would not help the plaintiffs. 


The nature of the remedy of worshippers 
is indicated ia Krishnaswami Thathachariar 
v. Narasimha Thathachariar (1) which re- 
lates to the present temple and at page 155* 
Moore, J., observes: 

*Page of 16 M. L.J.—[Ed]. 
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“Tf the worshippers orany of them feel 
themselves aggrieved by the manner in 
which the processions connected with this 
shrine or so'called idol are carried out by 
dharmakarthas they have their remedy under 
Act XX of 1863.” 

Sankaran Nair, J., in dealing with the ob- 
jection that the suit should have been 
filed under the Religious Endowments Act 
observes: 

“This contention appears very reasonable. 
‘Otherwise temple management will prac- 
tically become impossible.” 

Iam of opinion that having regard to the 
allegations in the plaint and the scope of 
the suit, leave under s. 92, Civil Procedure 
Code, or under the Religious Endowments 
Act is necessary. 

It is argued that at any rate the right to 
make offerings or subscribe money for the 
purpose of conducting the utsavam is a 
personal right in which the other members 
of the public are not interested, that it is 
not open to a person who wants to sub- 
scribe and whose subscriplion has been 
refused to require the other members of 
the public to join him in making the 
offer or in subscribing and that the dhar- 
makarthas are bound to receive the amount 
offered by the plaintiffs. Jf the question 
simply was asto the receiving of monies 
there would not be much difficulty in 
directing the trustees to receive the monies 
butin the present case it is clear from 
the pleadings and from the arguments ad- 
dressed to us that the real dispute is as to 
whether the pandal is to be confined to the 
four walls of the shrine of Manavala Maha- 
muni or could project outside the walls 
and into the prakavam, and whether the 
idol is to be carried outside the walls and 
into the prakaram.  'There can be little 
doubt that the reason why the trustees 
refused to receive the money was this dis- 
pute. Mr. Ramachandra Iyer for the res- 
pondents very properly conceded that if all 
that is required is that a pandal should 
be put up so‘as not to project into the 
prakaram but simply to cover the open 
space within the four walls in front of 


Garbha Graham his clients would have. 


no objection. Had there been any clear 
adjudication in the previous litigation as 
' to the limits to" which the pandal to be 
put up was to extend, I would be disposed 
tn direct the trustees to receive the money 
and make no further declaration in the 
matter, leaving it to the plaintiffs to file 
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a separate suit for breach of trust if the 
trustees on receiving the money failed to 
put up the pandal. But having regard to 
the fact that the real dispute is as to the 
extent of the pandal and, the rightto carry 
the idol in -procession outside the four 
walls I would not be exercising a proper 
discretion in directing the tfustees to ro- 
ceive the money as this will simply be 
used as a lever to complain that the trus- 
tees have committed a breach of trust. It 
should also be remembered that other 
worshippers may come forward with sub- 
scriptions and claim as to the extent of 
the pandal and even if we call for a find- 
ing as to the extent of the pandal to be put 
up it would not bind the other worship- 
pers. It should also be borne in mind that 
the District Munsif anticipating trouble 
from the plaintiffs and enjoined them by the 
decree not to conduct any procession not 
according to mamool. Having regard to 
the nature of disputes and that the real 
dispute is as to the right to take the idol of 
Manavala Mahamuni outside its own shrine 
& mandatory injunction directing the trus- 
tees tô receive the subscription of the 
plaintiffs and put up a pandal according 
to usage would be useless so long as the 
usage is not settled but has been in dis- 
pute for several years. I think the pro- 
per course is for a suit to be filed which 
would set at rest the rights and duties of the 
worshippers and dharmakarthas and this can 
only be done under s. 92, Civil Procedure 
Code or the Religious Endowments Act. 

The appeal fails and is dismissed with 
costs. 

Reilly, J.—The plaintiffs, two in-^ 
dividual members of the Thengalai sect 
have brought this suit for certain reliefs 
in connection with the shrine of Manavala 
Mahamuni in the Devarajaswami temple 
at Conjeevaram, the defendants being 
the trustees of that temple. The 
prayers in the plaintare for mandatory 
injunctions directing the defendants to 
receive Rs, 20 from the plaintiffs and to put 
up a pandal in the courtyard of the shrine 
and in the prukaram ofthe temple outside 
that courtyard at the time of an approach- 
ing annual festival and directing them 
and their successors to arrange for the con- 
struction of such a pandal every year at 
the time of the festival out of the income 
of Rs. 200 to be provided by the plaintiffs 
asan endowment for the purpose. Tha 
District Munsif made a decree, the effect 
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of which was to require the defendants 
to receive Rs. 20 or any additional sum 
which might be necessary from the 
plaintiffs every year and to put up 
pandals for the shrine. in accordance 
with “the established usage”, leaving them 
at liberty to«receive contributions also from 
“other Thengalai worshippers at the shrine, 
and further restraining the plaintifis them- 
selves from conducting any processions 
for the idol of the shrine “which are not 
sanctioned by the Shastras and established 
usage of the institution.” : 

Onappeal the District Judge dismissed 
the suit, and against that dismissal the 
plaintiffs have presented this appéal. 

One of the reasons why the learned Dis- 
trict Judge dismissed the suit was that 
he found thatit was of such a nature as 
could be brought only under s. 92, Civil 
Procedure Code,or s. 14 ofthe Religious En- 
dowments Act, 1863, and therefore, being 
instituted in the District Munsif's Court and 
withoutthe sanction required for a suit 


under either of these provisions, itcould not. 


' be maintained. Mr. Narasimhachariar has 
been at pains in his argument before us 
for the plaintiffs .to represent that his 
clients have brought this suit only in 
order to vindieate their individual rights 
to worship or to perform acts connected 
with worship at the shrine in question. 
It is not disputed that such a suit to 
enforce an individual right to worship 
in a temple can be brought in a Dis- 

- trict Munsif's Court without sanction. 
Vengamuthu v. Pandaveswara Gurukal (3) 
is an authority for the position that the 
right to worship which can be enforced 
by a suit includes the right to make offer- 
ings of the usual nature, which the temple 
authorities must receive. In Vaidianatha 
Thambiran v. Chandrasekara Dikshitar 
(7) it was decided that the right to 
worship in a temple carries with it the 
right to attend any festival in tbe temple, 
to contribute towards the funds for the 
performance of the festival and to require 
that the contribution be used for that pur- 
pose however much may have been con- 
tributed by other persons. 
vidual rights, which an individual can 
enforceagainst the temple authorities, if they 
obstruct him, without proceeding under 

. either s. 92, Code of Civil Procedure or s. 14 
of the Religious Endowments Act, 1863, or 
the provisions which have now taken their 


(7) 15 M. L. J, 458, 


These are indi-- 
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places for Hindu temples in this Presidency. 
There are also decisions ihat an hereditary 
right “to perform" a particular festival in 
atemple or in connection with it can be 
enforced by asuit, to which those provi- 
sions will not apply. See Kadirvelu Chetty 
v. Nanjundaiyar (6), Thirumalai Alwar Iyen- 
gar v. Srinivasachariar Swamigal (8) and 
Pankajammalv. Secretary of State for India 
(9). The expression “to perform a festival", 
which is often used in such eases, is nof 
very precise and leaves it doubtful whether 
theright in question is to bear the cost 
of the festival or,to take any physical 
part in the proceedings at the festival or in 
the direction of the proceedings. But apart 
from the cases which deal with the here- 
ditary rights of particular families in con- 
nection with particular feativals, no decision: 
has been quoted before us that the suit of a 
private individual (other than asuit under 
8.92, Code of Civil Prceedure,or the Religious 
Endowments Act, 1863, or the provisions 
which now correspond tothem) in respect 
of his right to worship in a temple can ’ 
go beyond the enforcement of his indi- 
vidual right against any attempt to in- 
fringe it or to exclude him from partici- 
pation in worship in the temple. If what 
was complained of was that the trustees 
had failed in their duty to the whole body 
of worshippers or to any considerable sect 
or group among them by neglecting to 
provide for the celebration of any festival, 
which according to the usage of the temple 
should be celebrated, or to provide for the 
performance of the ordinary worship of 
the temple according to usage, then the 
appropriate kindof suit at the time when the 
present suit was instituted appears to have 
been one under s. 92, Civil Procedure Code, 
ors. 14 of the Religious Endowments Act, 
1863, That, where the relief sought is, not 
the protection of an individual against the. 
infringement of his right of worship or 
against his exclusion from taking part in 
any festival or worship, but to compel the 
trustees to perform some duty to the whole 
body of worshippers or to some consider- 
able’ group.of them which they have neg- 
lected to perform,the appropriate remedy 
was a suit under s. 14 of the Religious En- 
dowments Act, 1863, was decided in Elayal- 
war Reddiar v. Namberwmal (4). 


8) 36 Ind. Oas. 568; 4 L. W. 562; 31 M.L. J. 758; 


( 
(1816) 2 M. W. N. 327. 
(9) 40 Ind. Cas. 516; 40 M. 1108; 5 L. W, 346; 32 M, 


L. J, 237; 91 M. L. T, 411, < 
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In the plaint in the present suit it is stated 
that defendant No, 1 as executive trustee 
of the temple is bound to put up the 
pandal in question; which aecording to 
established usage is put in the courtyard 
of the shrine and in the prakaram outside 
it, the trustees being Vadagalais are hostile 
to this Thengalai shrine and have been 
making efforts in the past to get the 
Shrine locked up and the ceremonies con- 
nected with it stopped; in the year before 
the suit the trustees failed to put up the 
pandal: the plaintiffs asked defendant No.1 
many times to put it up, and he replied 
that the temple hall no funds for the 
purpose but that he would put the pandal 
up if Rs. 20 was paid for its cost and a 
permanent fund established 
cost of the pandal in future years: the 
plaintiffs agreed to that proposal and offer- 
ed to pay Rs 20 for the cost of the pandal 

. at the approaching festival and to estab- 
lish a trust fund of Rs, 200 with themselves 
as trustees for the cost of pandalsin future 
years: inspite of that defendant No. 1 
failed to have the pandal put up, and 
eventually he refused to receive the Rs. 20 
on 10th October, 1917; Defendant No. l's 
failure to receive the Rs. 20 and have the 
pandal put up wasa breach of trust, and, 

` therefore, the Court should make the in- 
junctions prayed for. The date of thecause 
ofaction is given in the plaint as 10th Octo- 
ber, 1917; the date on which defendant No. 1 
refused to receive the Rs. 20; and it is urged 
for the plaintiffs by Mr. Narasimhachariar 
that that is the heart of this. suit, which is 
one they are entitled to bring to enforce 

‘their private right to make this contribu- 
tion as an act of worship. But it will be 
seen that the substance of the plaintiffs’ 
complaint is that the Vadaglai trustees out 
of hostility to the Thengalai shrine has failed 
to put up the pandal, though according to 
the established usage of the temple it should 
be put up when the trustees failed to have 
the pandal put up. The plaintiffs re- 
peatedly asked them to have it put 
up. It was only when defendant No. 1 said 
there were no funds for the purpose and 
suggested that the plaintiffs should pro- 
vide money that they agreed to doso. The 
real grievance of the plaintiffs is one which 
they share with the rest of the Thengalai 
worshippers, namely, that the trustees have 
failed to put up the pandal according to 
usage for the festival of this Tengalai shrine, 
itis clear that, if the trustees had carried 


to meet the. 


out this alleged duty to put the pandal, as 
the plaintiffs contend, they should have 
done according to the usage of the temple, 
the plaintiffs’ offer to contribute Rs. 20 or 
to establish a trust-fund would never have 
been made. I understand also from what 
was said by Mr. Narasimhachariar at the 
hearing of this appeal that, if the trustees 
would consent to putupthe pandal inaccord- 
ance with the usagé as alleged by his clients, 
the plaintiffs would no longer be anxious 
that their offered contribution to its cost 
shouldbe accepted. It is evident that 
the real object of the suit is, not to 
enforce the right of the plaintiffs as indi- 
viduals te make a contribution as an act of 
worship, but tocompel the trustees to carry 
outan alleged duty, their failure in which 
affects every Thengalai worshipper of the 
temple. The real object of the suit is, there- 
fore, one which fell within s. 14 of the Reli- 
gious Endowments Act, 1863. And the 
prayer that the trustees of the temple shall 
be ordered toarrange for putting up the 
pandal every year and to use for that 
purpose the income of a trust-fund to be 
created, of which the plaintiffs are to be 
the trustees, is in the natureof settling a 
scheme for this particular shrine and so 
fell within the provisions of s. 92, Code 
of Civil Procedure. But all this does not 
put the plaintiffs out of Court. With respect 
I would not be prepared, even if I were at 
liberty, to go so far as the dictum of Walsh, 
J.,in Ali Jafar v. Fazal Husain Khan (10) 
quoted before us for the defendants, that 
“Suits with regard to trusts relating to 
public charilies must either be brought, 
under s. 92 or they cannot be brought at all." 
even if we understand him to include 
his reference to s. 92, Code of Civil Proce- 
dure, s. 14 of the Religious Endowments 
Act, 1863, which is mentioned in s. 92, Code 
of Civil Procedure. On the contrary s. 92, 
Code of Civil Procedure like any provision 
curtailing the right to come to the Civil 
Courts for reliefs, must be construed strictly, 
The decision of the Full Bench in Appanna 
Poricha v. Narasinga Poricha (2) is against 
the wide dictum of Walsh, J.,in Ali Jafar 
v. Fazal Husain Khan (10) and against also 
the more guarded dictum of Piggott, J., in 
the same case that s. 92, Code of Civil 
Procedure is intended to be an exhaustive 
statement of the law applieable to suits 


(10) 67 Ind. Cas, 659; 44 A. 622; 90 A. L. J, 557; 4 
U. P. L. R. (4) 131; A, L R. 1922 AIL, 349, 
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"based upon any alleged breach of any ex- 
press or constructive trust created for 
purposes of a charitable or religious nature. 
Appanna Poricha v. Narasinga Poricha (2) 
makes it clear that, even if the relief claim- 
ed is one which falls within s. 92, Code of 
Civil Procedure, that section is not neces- 
sarily applicable when the suit is really 
a personal, not arepresentative, suit and is 
brought to enforce the plaintiffs’ right as 
an individual. Noris it disputed in the 
present case that, so far asa suit against a 
temple trustee is for the vindication or 
protection of an individual worshipper's 
rights, it does not come within s. 92, Code 
of Civil Procedure, if the real objectof a 
suit is a relief which should be sought 
under 8. 14 of the Religious Endowments 
Act, 1863, or s. 92, Code of Civil Procedure 
butnevertheless the plaintiff includes in 
hissuit, as the plaintiffs have done in this 
suit, a prayerfor the relief by way of enforce- 
ment of his individual right of worship, 
there might be reason to direct him to 
amend his plaint by confining it to this 
matter, but in my opinion the Court would 
not be justified in refusing to listen to him 
altogether, If, however, as decided in 
Vaidinaitha Thambiran v. Chandra Sekara 
Dikshitor (T) the right to worship includes 
also the right to contribute towards the 
expenses of a festival and to require that 
the contribution be used for the purpose 
for which it is given,it may often be diff- 
cult to draw the line clearly between en- 
forcing the individual worshipper's right 
and compelling the temple trustee to do his 

, duty. It is here that there is room for a plaint- 
iff, who for any reason wishes to evade the 
provisions of s. 92, Code of Civil Procedure, 
to frame his suit so as to seek under the 
guise of vindicating his individual right 
a direction to the temple trustee te fulfil his 
duty to the worshippers generally. That 
we should certainly do nothing to en- 
courage. And itis that which the plaint- 
iffs appear to me to have done in the pre- 
sent suit so faras it ean be regarded as a suit 
for the enforcement of their individual right 
at all, In my opinion we cannot say that 
this suit is entirely incompetent. But ina 
suit of this nature it does not follow, even 
ifthe plaintiff makes out his case, that the 
reliefs*for which he prays or any of them 
should be granted, Remembering that the 
"plaintiffs are praying for discretionary re- 
liefs by injunction we ought, I think, to 
refuse to countenance their attempt in this 
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suit to evade the provisions of s. 92, Code 
of Civil Procedure. In my opinion the 
plaintiffs’ suit ought to be digmissed even 
though in part it is aimed at the en- 
forcement of their individual rights because 
the enforcement of thoserights appears to 
have been dragged in as a manœuvre to en- 
able them to bring their suit without sanc- 
tion and in the District Munsif's Court, and 
in the circumstances it isa proper exercise 
of our discretion to prevent such a man- 
cuvrefrom succeeding. 

Moreover there are other reasons why the 
injunctions made by the District Munsif 
should not be upheld? The District Mun- 
sif has directed the trustees to put “the 
necessary pandals according to the estab- 
lished usage.” Whatthe usage is in re- 
gard to the pandals and in particular how 
farthey should extend into the prakaram 
has not been found and is obviously likely 
to be the subject of bitter dispute. Such 
an injunction is little more than an invita- 
tion to fresh litigation. And, what is 
more important, the District Muneif has 
found in view of the unhappy relations be- 
tween the trustees of the temple and the 
Thengalai worshippers that itis necessary’ 
“in the interests of order, peaceand tran- 
quillity" to includein his decree an ipjunc- 
tion restraining the plaintiffs themselves : 
from conducting any processions in con- 
nection with the shrine or its idol "which 
arenotsanctioned by the Shastras and the 
established usage of the institution underthe 
guise of this decree.” Now, it is clear that, 
if such an injunction is necessary at all— 
andit hasnot been suggested before us thatit 
is unnecessary it is useless to directit against 
the plaintiffs alone, who are only two of the 
many Thengalai worshippers of the shrine 
and do not, so far as appears occupy any 
prominent positions among them. ‘This 
shows how undesirable it is to make such 
injunctions as have been sought in these 
proceedings in asuit brought by individual 
plaintiffs otherwise than under the provisions 
ofs.14 of the Religious Endowments Act, 
1663, or of s. 92, Code of Civil Procedure. 
In my opinion the learned District Judge 
was right in his finding that this is not a 
suitin which the injunctions prayed for 
should be made. 

I agree that this appeal should be dis- 
missed with costs. 


Y. N. Y. Appeal dismissed, 
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PATNA HIGH COURT. 
CRIMINAL Reviston No 438 or 1926. 
August 4, 1926. 

Present*—Mr. Justice Ross and Mr. 

l Justice Kulwant Sahay. 
GANPAT LAL—Acocusep—APPLIoanT 
versus 

EMPEROR—Obpposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
489 (4) -—Penal Code (Act XLV of 1860), ss. 109, 208, 
419—-Personation—Cheating by  personation—Convic- 
tion under s. 205—Appeal—Conviction altered to one 
for cheating— Revision—High Court, power of, to re- 
alter conviction—Legal practitioner, duty of—Com- 
promise, draft of, preparation of — Instructions. 

An accused person was convicted of an offence 
under s. 205109 of the "Penal Code buton appeal 
the Sessions Judge altered the conviction to one under 
8.419 of the Code. On revision the High Court was 
of opinion that the offence was one under s. 205/109 
and not under s. 419 of the Penal Code : 

Held, that the substitution of a conviction under 
s. 419 for one under s. 205109 by the Sessions Judge 
did not &mount to an acquittalof the accused with 
regard to the offence under the latter section and that 
8. 439 (4) of the Criminal Procedure Code was no bar 
to the High Court re-altering the conviction from one 
unders.419 to one under s. 205/109 of the, Penal 
Code. [p. 333, col. 2} 

A legal practitioner should not draft and sign a 
petition of compromise in a case in which he was not 
previously engaged for any of the parties without 
consulting the lawyers who Were engaged in the case 
and without a vakalatnama from the party concerned. 
[p. 338, col. 2.] ] 

Criminal revision froma decision of the 
Sessions Judge, Patna, dated the 18th June, 
1926, modifying that of the Magistrate, First 
Oless, Patna, dated 25th May, 1926. 

Mr. Nageshwar Prasad, for the Applicant. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 


JUDGMENT. 

Kulwant Sahay, J.—The petitioner 
was charged with an offence punishable 
“under s. 205/109 of the Indian Penal Code 
and the Sub-Divisional Magistrate of Patna 


convicted him of the effence charged and . 


sentenced him to six months’ rigorous impri- 
sonment, On appeal the learned Sesrions 
Judge found that upon the facts established 
in the case the offence did not come within 
s. 205/103 but under s. 419, and he accord- 
ingly set aside the convietion under s. 205/ 
109 and altered it to one under s. 419 
maintaining the sentence passed by the 
learned Magistrate. i : 
'The petitioner admits that heis a tout an 
his oecupation is to introduce litigants to 
lawyers and that as such he introduced two 
persons, who called themselves Sita] Prasad 
and Bihari Mahto, to Mr, X, an. Advocate of 
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this Court, with the object of preparing a 
petition. of compromise to be filed in two 
miscellaneous appeals pending in this 
Court in which one Ram Narain was the 
appellant and Musammat Pan Kuer was the 
respondent. A typed copy ofa petition of 
compromise was handed over to Mr. X which 
was in Roman character and was originally 
intended to be filed in the Court of the 
Subordinate Judge, but it was represented 
to him that as the records of the suits were 
in the High Courtin connection with the 
two miscellaneous appeals the petition of 
compromise could not be filed in the 
Subordinate Judge's Court, and the parties 
were directed to file the petition in the High 
Court, afd Mr. X was asked to draft a 
petition of compromise to be filed in the 
High Court in theabove two miscellaneous 
appeals. Mr. X did prepare a petition of 
compromise and did actually sign the same 
as Advocate for the appellant and also 
signed the affidavit which wss to be sworn 
in support of the application as having 
been prepared in his office. Another lawyer 
had to be engaged torepresent the respond- 
entand Mr. Brij Kishore Prasad a practising 
Vakil of this Court is alleged to have been 
engaged on behalf of the respondent and to 
have signed the affidavit which was to be 
sworn by the karpardaz for the respondent. 
The twoaffidavits had to be sworn and it 
was necessary that some one should identify 
the persons who were to swear the aflidavits 
before the Commissioner of Oaths. The 
prosecution case is that the petitioner Ganpat 
Lal asked Sardanand, the clerk of Mr. A. K. 
Gupta, another Vakil of this Court, to 
identify Sital Prasad as karpardaz for Pan. 
Kuer, and he asked Ram Chander, the clerk 
of Mr. X, toidentify Bihari Mahto who was 
toswear the affidavit as karpardaz for the 
appellant Ram Narain. On theassurarco 
ofthe petitioner that the two individuals 
who were to swear the affidavits were Sital 
Prasad and Bihari Mahto the karpard«uzes of 
Musammat Pan Kuer and Ram Narain, the 
two clerks Sardanand and Ram Chander 
identified those two individuals before the 
Commissioner of Oaths, and the affidavits 
were duly sworn. The petition of com- 
promise wasthen filed before the Registrar 
of this Court; but subsequently it transpired 
that the whole affair was a fraud and thas 
no compromise had, in fact, been. ¢ fecteg 
between the parties to the*litigation ang 
that the persons who swore the affidavits 
were not the real Sital Prasad and the reg] 
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Bihari Mahto the karpardazes ofthe parties 
to the appeals. The matter was enquired 
intoby the Registrar of this Court and it 
was found that the compromise was not 
entered into by the parties andthat the 
affidavits had not been sworn by the real 
Sital Prasad and the real Bihari Mahto, and 
that the signature of Mr, Brij Kishore 
Prasad on the affidavit was a forgery. 
Proceedings were then taken under s.476 
of the Criminal Procedure Code against the 
patitioner and the Registrar ultimately 
lodged a complaint against the present 
petitioner, and the petitioner was Accord- 
ingly placed on his trial charged with an 
offence punishable under s. 205/109 ofthe 
Indian Penal Code. ° 

Both the Courts below have found that 
there was a false personation in connection 


with the affidavits sworn before the Commie- ` 


sioner of Oaths in this Court; that the 
individuals who'swore the affidavits were 
not the real Sital Prasad and the real 
Bihari Mahto and that the petitioner, Ganpat 
Lal, did ask the two clerks, Sardanand and 
Ram Chander, to identify the two individuals 
as Sital Prasad and Bihari Mahto, and that 
on the assurance of the petitioner the said 
two clerks identified them before the 
Commissioner of Oaths. | 
Upon the faets found there can be no 
doubt that an offence punishable under s. 
205 had been committed and .that the 
petitioner did abet the commission of that 
offence, It is contended on behalfof the 
petitioner that like the two clerks who 
identified the two individuals, he was him- 
self deceived and that he did not know that 
those two individuals were not the real 
Sital Prasad and the real Bihari Mahto. 
The Courts below have considered the 
circumstances of the case and have come to 
the finding thatthe petitioner knew that 
those two individuals were not the real Sital 
Prasad and the real Bihari Mahto and that 
knowing this he did ask the clerks to identify 
them before the Commissioner of Oaths, 
Mr. X who drafted the petition of compromise 
and did actually sign the petition of com- 
promise and the affidavits as having been 
prepared in his office was not a Counsel in 
the appeals from before. The appeals had 
been filed by a different lawyer and Mr. X 
had nothing to do with the appeals 
before’ tbe petitioner took the two in- 
dividuals to him and asked him to draft the 
“petition of compromise. The fact that «the 
petitioner did not take these two individuals 
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tothe lawyers wao were engaged in the 
appealsfrom before is significant; and it is 
certainly regrettable that'a Counsel of the. 
position of Mr. X should draftand sign a 
petition of compromise and an affidavit ina 
case in which he was not engaged from 
before and in which he must have known 
thatother lawyers were engaged, on certain 
individuals being introduced to him by a 
tout * and without a vakalatnama from 
the party concerned. However, the findings 
are that the petitioner did know that the 
two individuals were not the real karpar- 
dazes of the parties. . 
It is contended on behalf of the petitioner 
that the learned Sessions Judge has relied 
upon thestatementof the petitioner before the 
Registrar of this Court made in connection 
with the proceedings unders. 476 of the Cri- 
minalProcedure Code, and that this statement 
was not evidence in the case. In my opinion 
the whole proceeding under s. 476 being 
before the Court, it was open to the learned 
Sessions Judge to refer to thestatement of 
the petitioner made in the course of the 


‘proceeding. 


It is next contended that the conviction 
of the petitioner under s, 205/109 having 


-been set aside and the petitioner having 
- been acquitted of the offence under that 


section, the learned Sessions Judge was 
wrong in law in -convicting the petitioner 
unders, 419, Penal Code. lam of opinion that 
it was open to the learned Sessions Judge 
underthe provisions of s. 423 (1) (b), 
Criminal Procedure Code, to alter the finding 
of the Magistrate from an offence under s, 
205/109 to one under s. 419, Penal Code, 
while maintaining the sentence passed by 


-tbe learned Magistrate. The learned Ses- 


sions Judge no doubt used the expres- 





* Mr. X subsequently moved for deletion from 
the judgment of the words "on certain individuals 
being introduced to him by a tout". The Court 
passed the following order: This is an application 
on behalf of Mr. X praying that certain passages 
quoted in the application should be expunged from 


.the judgment of the Criminal Revision Case No. 438 


of 1926 Objection is taken to the passage contained 
in para.2 of the petition. I ean only say that 
I never intended to convey any impression that 
Mr. X knew that Ganpat Lal wasa tout and that he 
received instructions from Ganpat Lal knowing 
him to bea tout. Weonly expressed our regret that 
he should have accepted the brief simply for the. 
purpose of filing a petition of compromise in a case 
in which other lawyers had been engagea from before 
without any ‘reference to those lawyers and from a 
prn who subsequently turned outto be a tout on 

is own edmission although this was not known to, 
Mr, X at the time, - 
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sions that the 
tioner under se 


conviction of the peti- 
205/109, Penal Code, 
“must be set aside"; but that does not 
amount to 2n aecquittal ofthe petitioner. In 
the very next sentence he expressly states 
that the point for consideration for him 
was, whether he should alter the finding 
and convict the petitioner of an offence 
unishable under any other section of the 
Indian Penal Code. The facts found were 
not upset by the learned Sessions Judge. 
He agreed with the Magistrate as regards 
his findings upon the evidence and the only 
question for consideration before him then 
was whether upon, those findings the 
petitioner was punishable under s. 205/109 
‘or any other section of the Indian Penal 
Code. He came to the conclusion that the 
facts found did not constitute an offence 
under s. 205/109 but one under s. 419 and 
he aecordingly altered the finding upon the 
facts as found by the learned Magistrate and 
convicted the petitioner under s. 419 
maintaining the sentence passed by the 
Magistrate. Iam, however, of opinion that 
the facts found did constitute an offence 
“under s. 205/,09. There was a false per- 
sonation and an admission orstatement was 
made by the two individuals who swore the 
affidavits in an assumed character and the 
presentation of the petition before the 
Registrar did constitute an act in a suit 
and, therefore, all the ingredients necessary 
‘to constitute an offence punishable under 
s. 205 were established. The learned 
` Sessions Judge was of opinion that the 
false personation was not in respect of 
some act in a suit; it was in his opinion "no 
doubt in respect of an act for the purposes 
of a suit, but it could not be said to have 
en in å suit.” 
ba confess I am unable to follow the 
reasoning of the learned Judge. The 
presentation of the, petition of compromise 
before the Registrar was clearly anact in 
asuitand the affidavits were sworn for the 
purpose of being presented in the appeals 
pending in this Court and purported to be 
“an act in the suit, I am, therefore, of 
opinion that the original conviction ofthe 
petitioner under s. 209/109 was correct, 
and it was not necessary for the learned 
Sessions Judge to alter the finding and to 
convert the convietion from one under s. 
205/103 to one under s. 419, I, therefore, hold 
that the petitioner was rightly convicted 
by the Trying Magistrate under s. 205/104, 
It is contended that this Court cannot in 
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revision convert a finding of acquittal into 
one of conviction, and reliance has been 
placed upon s. 439 (4) of the Criminal 
Procedure Code. It is c.ear that this 
contention has no substance. There was no 
acquittal by the learned Sessions Judge of 
the offence under s. 205/109, Penal Code. 
The learned Sessions Judge, as I have 
already observed, did not acquit the 
petitioner but he merely altered the finding 
of the Magistrate, and such alteration had not 
the effect of acquittal of the accused of the 
offence under s. 205/109, Penal Code Clause 
(4) of s. 439 of the Criminal Procedure Code, 
therefore, does not prevent this Oourt from 
re-altering ihe convietion of the petitioner 
from one under s, 419 to one under s. 205/109 
Penal Code. 

The result is that the convietion of the 
petitioner is altered to one under s. 205/103 
and the sentence of six months' rigorous 
imprisonment is maintained. The offence 
isa serious one and ihe sentence passed is 
not severe. 

Ross, J.—I agree. 

Z. K. Order varied, 


ALLAHABAD HIGH COURT. 
CriminaL Rersrence No. 115 or 1927. 
February 28, 1927. 

Present :—Mr. Justice Sulaiman. 
MATA PRASAD—APPLICANT 
versus 
JOKHU —O»rsrra Parry. 

Penal Code (Act XLV of 1860), s. 379—Servant re- 
moving property to enforce payment of wages, whether 
offence—T heft. 

Where a-servant to whom wages are due from his 
master removes moveable property belonging to bis 
master out ofthe control of the master and refuses 
to give it up until his wages are paid, he is guilty of 
theft. 

Queen-Empress v. Sri Churn Chungo (1), relied on. 

Criminal reference made by the Sessions 
Tesi Benares, dated the 29th of January, 
1927. 

JUDGMENT.—This is à refererce by 
the Sessions Judge of Benares recommend- 
ing that the acquittal ke set aside and the 
accused be convicted but the provisions 
of 8, 562 of the Criminal Procedure Code be 
applied in his case. The accused isa bey’ 
of about 13 years of age and was employed 
by the complainant on wages, "The Magisa 
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irate found that wages for several months 
of this boy were due from the complainant 
aod so he took away 15 ‘Baras’ worth about 
Rs. 16 belonging to the complainant and 
refused to give them back until his wages 
had been paid. The Magistrate has acquit- 
ted him on the ground that no dishonest 
intention was fnade out. I agree with the 
view of the Sessions Judge that technically 
the offence of theft was committed [Queen- 
Empress v. Sri Churn Chungo (1)], -I 
do not, however, think that this is à fit case 
in which I should issuenotice to the boy 
to show cause why his acquittal should 
not be set aside and then convict him 
but without actually sentencing him apply 
the provisions ofs. 562, Criminal Procedure 
Code. In my opinion this is not so serious 
a case as to call for this formality being 
gone through. Let the record be returned, 


Z. K, Record, returned. 
(1) 32 O. 1017; 11 Ind. Dec. (s. s.) 676, 





PATNA HIGH COURT. 
Civit. Revistons Nos. 599 AND 600 
or 1926. 
March 4, 1927. 
Present: —Mr. Justice Adami and 
Mr. Justice Seroope. 
UGAM PRASAD PANDEY AND ANOTHER 
— PETITIONERS 
versus 


EMPEROR— Opposite PARTY. 

Legal Practitioners Act (XVIII of 1879) as am- 
ended by Act XV of 1926), ss. 8, 36, Expl. (D—Tout— 
Evidence of general repute—Report of Sub-Committee 
appointed iy Bar Association, how far evidence— 
‘Pout’ defined. f 

A resolution passed by a Sub-Committee of only 
seven members constituted by a Bar Association 
consisting of 22 members cannot be said to ke 
one bya majority of the members of the Bar As- 
sociation under the provisions of Explanation 1 
to s. 36 of the Legal Practitioners Act; and conse- 
quently, the report or resolution of such a Sub-Com- 
mittee cannot be used as evidence of general repute. 
[p. 341, col, 1). n s 

The mere fact that a person makes it his business 
to act as general agent and to find legal practitioners 
for those who want legal aid, without being bound 
as clerk or otherwise to any one legal practitioner, 
does not constitute such person a “tout” within the 
defnitjon. To render him a ‘tout’ it must be proved 
that he has taken remuneration from the jegal practi- 
tioner whose employment he has secured, or that he 


* has prcposed to the legal practitioner or to some 


ergon interested in the legal business that he Should 
fe given remuneration by the legal practitioner or 


: guch interested person, [p. 941, col, 2] 
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Application from anorder ofthe District 
"o mde Motihari, dated the 5th October, 
1926, 

. Messrs. P. C. Manuk, S. P. Varma, Bhag- 
wan Prasad and J. N. Moitra, for the Pe- 
titioners. 

The Government Advocate, for the Op- 
posite Party. 

JUDGMENT. 

Adami, J.—These two applications 
which have been heard together, are 
directed against the orders passed by the 
District Magistrate, Motihari, under s. 36 
of the Legal Practitioners Act, 1879, de- 
claring the applicants to be touts and direct- 
ing that their names be entered in the list 
of touts. 
. It appears that the District Magistrate 
when dealing with applicationsforthe grant 
er renewal of cards to Mukhtars’ clerks, 
suggested to the Criminal Bar Association 
at Motihari that the Association should 
consider and report whether the various 
applicants for cards were touts or not, 
since there was reason to believe that 
some notorious touts were masquerading 
in the guise of registered clerks. 

The Oriminal Bar Association which 
consists of some 22 members appointed 
a Sub-Committee of seven members, and. 
the Sub-Committee reported that thetwo 
applicants were touts. The applicants, in 
two separate proceedings were called upon . 
to show eause why they should not be 
proclaimed to be touts, Evidence was 
taken. to show that the two applicants - 
were generally regarded to be touts, and 
in showing eause the applicants examined 
a number of witnesses to prove that they 
were not so. The learned Magistrate on 
the strength of the oral evidence and the 
evidence of general repute afforded by 
the report of the Sub-Committee, decided 
that the applicants were touts and passed 
the orders complained against. 

Mr. Manuk, on behalf of the applicants, 
has taken two main grounds for setting 
aside the order. The first ground is that 
the District Magistrate was not entitled ' 
to use the report of the Sub-Committee 
as evidence of general repute. The second 
ground is that on the face of the order 
of the District Magistrate in each case, 
there is no evidence to show that the 
applicants are touts within the definiticn 
of "tout" contained in the Act. 

With regard to the first ground, the 
Explanation to sub-s, (1) of s, 86 of the 
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Act as amendedeby the Legal Practitioners 
(Amendment) Act, 1926 (XV of 1926) runs 
as follows:+- 

“The passing of a resolution declaring 
any person to beor notto bea tout by a 
majority of the members present at a meet- 
ing, specially convened for the purpose, 
of an association of persons entitled to 
practise as legal practitioners in any Court 
or revenue office shall be evidence of the 
general repute of such person for the pur- 
poses of this sub-section,” 

The resolution in the present case was 


.& resolution of a Sub-Committee of only. 


seven members out of an Association of 
. about 22 members, and, therefore, it was 
not a resolution by a majority of the 
members of the Oriminal Bar Association 
present at ameeting. In fact it appears 
that at a subsequent General Meeting 
several members disagreed with the find- 
ing of the Sub-Committee. It is clear 
then that the report or resolution of the 
Sub-Committee could not be used as evi- 
dence of general repute under the Ex- 
planation to sub.s. (1) of s. 36. 
"With regard to the second ground, 
- the definition of "tout" in s. 3of the Act 
as amended by Act XV of 1925, is— 
*"l'out' means a person— 
(a) who procures, in consideration of any 
` remuneration moving from any legal practi- 
tioner, the employment of the legal practi- 
tionerin any legal business; or who proposes 
toany legal practitioner or to any person in- 
terested in any legal business to procure, in 
consideration ofany remuneration moving 
. from either of them, the employment of the 
legal practitioner in such business; or (b) 
who for the purposes of such procure- 
ment frequents the precinets of Civil or 
Criminal Oourts or of revenue offices, or 
Railway stations, landing stages, lodging 
places or other places of public resort." 
Mr. Manuk urges that the learned Dis- 
‘trict Magistrate has lost sight of this 
definition or at any rate of the essential 
‘ingredient necessary for the constitution 
of a "tout", that is to say, the procure- 
ment of the engagement of the legal 
practitioner in consideration of remunera- 
tion moving’ from the legal practitioner 
or a proposal for such procurement in 
consideration of remuneration moving from 
the legal practitioner or from a person in- 
terested in any legal business. In fact it 
must be shown that a legal practitioner has 
either paid the tout for his services 


OC 
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‘in bringing work to him, or.that the tout 
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has proposed to the legal practitioner or 
to some person interested in the legal 
business to procurethe employment of the 
legal practitioner on condition that the 
legal praetitioner or such person will pay 
him something as a reward” for bringing 
him a client Mr. Manuk argues that the 
mere fact. that a person makes it his busi- 
ness to act as general agent and to find 
legal practitioners for those who want 


. legal aid, without being bound as clerk or 


otherwise to any one legal practitioner, 
does not constitute such person a “tout”. 
Such pezson may make his livelihood from 
fees taken from the clients in considera- 


-tion of the help rendered in procuring a 


legal practitioner for them, but this will 
not constitute him a tout within the de- 
finition; to render him a tout it must be 


‘proved that he has taken remuneration 


from the legal practitioner whose employ- 
ment he has secured, or that he has pro- 
posed to the legal practitioner or to some 
person interested in the legal business 
that he should be given remuneration by 


-the légal practitioner or such interested 


person. And, if it is shown that à person 
frequents the precincts of the Courts, or 
Railway stations, ghats, lodging houses and 


-other places of publie resort in order that 


he may persuade intending litigants to 
employ certain legal practitioners it must 
also be shown that the purpose and in- 
tention is to exact remuneration from the 
legal practitioner who by his advice and 
persuasion is to be employed. = 

I have carefully read through both the 
orders and it is clear that the learned Dis- 
trict Magistrate did not direct his mind 
to the essential point to be determined. 
It is true he states that the witnesses 
deposed that the applicants are "touts". 
ln the case of Ugam Prasad Pande he says 
“They have justified their opinion mainly 
on the ground that he has not except for 
a short period, ever been the registered 
clerk of any practitioner; that he does not 
work with any one Mukhtar or Pleader, 
and that he tukes clients to and engages 
different Pleaders and Mukhtars.” 

He does not say that from all this he 
infers that Ugam Prasad received remune- 
ration from legal practitioners, or pro- 
posed that he should receive it. In the’ 
case of Ragho Lal, applicant, the learned 
District Magistrate says that the witnesses 
have supported their opinion by reference 


CU MO 
to Ragho Lals behaviour in Court, and 


“that Ragho Lal, though a Mukhtar's clerk, 
:was in the habit of securing the employ- 
.ment of Pleaders other than his own em- 


ployer. The inference stated is that Ragho 


. Lal acted “not as a bona fide clerk but 


-the Pleaders he engaged. 


' Procedure Code 


as a tout". ‘There is no inference stated 
that Ragho Lalreceived remuneration from 


The learned Government Advocate con- 
tends tbat there is evidence on the records 
of the cases which would satisfy the 
Court that the applicants fall within the 
definition of "tout" in s. 3; on the other 
hand, Mr. Manuk and Mr. Varma deny 


‘that there is any evidence that the appli- 


cants ever received or asked for remune- 
ration from legal practitioners. The evi- 
dence is not before this Court in revision 


‘and as it is clear that the learned Dis- 


trict Magistrate miseoncelved the essen- 
tial points to be determined, and as there 
may be evidence on the record showing 
that remuneration moved from legal prac- 


-titioners, or giving rise to a reasonable 


inference that it so moved, it is right 
that the District Magistrate should con- 
sider the evidence, and come to a finding 
whether the applicants are touts within 
the definition contained in s. 3 of the Act 
as amended. He will not take into con- 
sideration the resolution of the Sub-Com- 
mittee as evidence of general repute. 

The order ofthe District Magistrate in 
each of the two cases must be set aside 
and the records must be sent back to him 
in order that he may consider the evi- 
dence, as directed, and come to a find- 
ing. 
Seroope, J.—I ¿gree 


B. K. P,- Order set aside, 


ALLAHABAD HIGH COURT. 
CxIMINaL REFERENCE No. 772 oF 1926, 
January 4, 1927. 
Present: —Mr. Justice Sulaiman, 
TEMPEROR—Apriicant 
versus 

PHAKKAR—<Accrsev—OppositE Party, 
Penal Code @Act XLV of 1860), s.79— Criminal 
Act V of 1898), s. 110—Orger to 
execute bond for good behaviour—N on-compliance— 
Punishment—Solitary confinement, whether can be im- 


osed. 
A Magistrate has no jurisdiction to impose soli- 


KALU MAHADU PATIL Y, EMPBROR, 
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tary confinement for non-compliance with an order 
under s. 110 of the Code of Criminal Procedure. 

The power to impose solitary confinement is con- 
fined to cases where a person has been convicted of 
an offence under the Penal Code and is not 
applicable to convictions under other laws, unlesa 
expressly made so. 

Criminal reference made by the District 
Magistrate, Fatehpur. 

JUDGMENT.—Phakkar had been 
ordered to execute abond with two sure- 
ties for maintaining good behaviour under 
8.110 of the Code of Oriminal Procedure. 
This order was affirmed by the Sessions 
Judge, but the accused failed to comply 
with thesaid order. The Magistrate aecord- 
ingly directed that he should be kept in 
prison to suffer rigorous imprisonment for 
two years including three months’ solitary 
confinement unless and untilhe executed 
Ps bond and furnished the sureties asked 
or. 
The order directing the accused to under- 
go solitary confinement is obviously without 
jurisdiction. The power to impose solitary 
confinement is conferred by s. 73 of the 


. Indian Penal Code, but that section applies - 


only where a person has been convicted of an 
offence under the Indian Penal Code and ir 
not applicable to convictions under other 
laws, unless expressly made so. The ordee 
passed against the accused was under ths 
Code of Criminal Procedure which doef 
not permit a solitary confinement. 

I accordingly modify the order passed 
and direct that the words “which will in- 
elude' three months’ solitary confinement" be 
deleted from the order, 


A, N; A, . Order modified, 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FoR REVISION 
No. 221 1926. 

September 2, 1926, 

Present :—Justice Sir Lallubhai Shah, Kr., 

and Mr. Justice Percival. 
KALU MAHADU PATIL—Accusep 
— APPLICANT 
. versus ; < 
EMPEROR— Opposite PARTY, 
Criminal Procedure Code (Act V of 1898), s. 197— 
Bombay Hereditary Village Offices Act (III of 1874), 
s. ó8—Revenue patil—Émbezzlement—Prosecution-- 
Sanction of Local Government, whether necessary— 
Absence of sanction—Validity of proceedings. 
By virtue of the provisions of s. 58 of the Bombay 
Hereditary Village Offices Act a revenue patil cannot 
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be removed from his» office without the sanction of 
the Local Government and consequently, no Court 
can take cognjzance ofan offence of embezzlement 
committed by him in the course of his duties except 
with the previous sanction of the Local Govern- 


ment. [p. 343, col. 2 
Where the sanction obtained by s. 197 of the 


Oriminal Procedure Code is not obtained prior to, 
the proceedings He proceedings are void. (p. 343, 
col. 2; p. 344, col. 1 

Emper or v. Bhimaji Venkaji Nadgir ( (1), followed. 


Criminal application for revision against 
the order of the Sessions Judge, D Nasik, up- 
holding that of the First Class Magistrate, 
Nasik. 


Mr. G. N. Thakor* (with him Mr. G. R. 
Ma HUE for the Accused. 
P.B. Shingne, Acting Government 
Pleader, for the Crown. 


JUDGMENT. 

Shah, J.—The accused in this case was 
charged under s. 420 of the Indian Penal 
Code. He was a revenue patil of Mahal- 
patne village, and the charge against him 
was that he cheated Government and dis- 
honestly induced Government to part with 


Rs. 28-10-0 by a misrepresentation that Tania ` 


Sakia, a Bhil, was employed as Patkari for 
the village in 1924-25, when, as a matter of 
: fact, no Patkari was employed i in the village 
during that year. An objection was taken 
in the trial Court that the sanction given 
in this case under s. 197, Criminal Proce- 
dure Code, for the prosecution of the accused 
by the District Magistrate was not suffici- 
ent, as the accused was’ not removeable 
from his office save by or with the sanction 
of the Local Government, and as no Court 
could take cognizance of such offence 
‘except with the previous sanction of the 
Local Government. This objection was 
overruled by the trial Magistrate on the 
ground that by J. D. G. R. No. 2033 of 
March 17, 1918, the 'power was delegated 
by Government to the Commissioners and 
Colleetors. On the merits the trial Magis- 
trate found the accused guilty and sentenc- 
ed him to suffer rigorous imprisonment for, 
six months. 

The accused appealed to the Sessions 
Court. The learned Sessions Judge dealt 
with the case on the merits. Apparently 
the objection based upon the provisions of 
.8. 197, Oriminal Procedure Code, was not 
made before that Court. The learned 
Sessions Judge affirmed the decision of 
the trial Court and dismissed the.appeal. 

The accused has applied to this Court in 

evision, The objection which was made 
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before the trial Oourt has bean renewed 
before us. It appears that under s. 197, 
Criminal Procedure Oode, as itstood before 
itwas amended in 1923, the sanction re- 
quired was the sanction of the Government 
having power to order his removal or some 
officer empowered in this béhalf by such 
Government; and it was under the powers of 
delegation contemplated by s. 197, as it 
Stood then, that the Government delegated 
these powers by the Government Resolution 
of 1913. But this section was amended in 
1923. . Thesection as it stood atthe date of 
these proceedings is.in these terms so far 
as itis material to the present point. 

“When any public servant who is not re- 
moveable from his office save by or with the 
sanction of a Local Government, or some 
higher authority, is accused of any offence 
alleged to, have been committed by him 
while acting or purporting to act in tha 
discharge of his official duty, no Court shall 
take cognizance of such offence except 
with the previous sanction of the Local 
Government,” 

The delegation of the power in 1913, is, 
therefore, of no use under the present Bec- 
tion. The sanction required now is the 
sanction of the Local Government. There 
was no appearance on behalf of the Crown. 
But,having regard to the nature of the 
objeetion taken by the accused, we directed 
that the Government Pleader should appear 
in this case. We have now heard the learn- 
ed Government Pleader on behalf of thé 
Orown. It isclear from the provisions of s. 58 
of the Hereditary Offices Act that the 
accused is not removeable from his office 
without thesanction of the Local Govern- 
ment. That being so, itis clear that under 
8. 197, Criminal Procedure Code, the sanc- 
tion of the Local Government is necessary. 
There is no such sanction in the present 
case. Itis also clear that where the sanc- 
tion required by s. 197, Criminal Procedure 
Oode, is not obtained prior to the pro- 
ceedings, the procesdings must be treated 
as void. It is sufficient to refer on this 


. point to the decision in Emperor v. Bhimaji 


Venkaji Nadgir (1). This position has not 
been and cannot be contested. 

The result, therefore, is that the convic- 
tion and sentence must be set asidé, and 
the accused must be discharged and set 
at liberty so far as this case is: concerned, on` 
the ground thatthe whole trial, before ‘the 


(1) 44 Ind. Cas. 454; 42 B. 172; 20 Hom. L.R. 89, 
19 Cr. L, J. 342, 
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Magistrate is void as having been held 
without necessary sanction under s. 197. 
Oriminal Procedure Code. This will be of 
course without prejudice to any fresh pro- 
ceedings that may be taken, if at all, against 
the accused with the proper sanction re- 
quired by law? 

Percival, J.—In regard to the altera- 
tion made in 1923 in s. 197, Criminal Pro- 
cedure Code,itis not very clear why the 
section was altered to the form in which it 

‘now stands. The Select Committee on this 
point observed :— 

“We have confined the operation of the 

section to public servants removeable by 
a Local Government or some higher author- 
ity and have provided that the sanction 
required for a prosecution will be the 
sanction of the authority which has power 
to remove. Mr. Chaudhari would prefer 
to leaves. 197 unaltered save in so far.as 
the bill proposed to amend it. He considers 
that the amendment proposed by us would 
enhance the difficulty of obtaining sanc- 
tion.” 
. It appears from the result in this case 
that the anticipation of Mr. Chaudhari was 
correct, and that difficulties do arise from 
the form of s. 197, Criminal Procedure Code, 
as it stands at present. 

In regard to the re-trial of the case I 
would only add that, as the accused hag 
been acquitted ona purely technical ground, 
it would appear that there is no objection 
to re-trial if the Government think fit :to 
record the necessary sanction. 

ALN, A, Conviction set aside, - 





ALLAHABAD HIGH COURT. 
OriminaL REFERENGE No. 292 or 1927, 
April 22, 1927. 
Present:—Justice Sir Cecil Henry 

Walsh, Kr. . . 
NANDA AND OTBE&8—ÀCOUSED— 
COMPLAINANT 
versus 
EMPEROR—Opposire Parry, 
Criminal Procedure Code (Act V of 1898), s. 208— 
Complajnt, dismissal of, by competent Magistrate— 
Another Magistrate of different Court, whether can 
re-open the matter on fresh complaint. 
Where a competent Magistrate has discharged an 
accused person another tribunal of exactly the same 
_ powers cannot re-open the matter on a fresh com- 


: ^ : 4 
ju made to “it, on the same facts. [p. 344, col. 
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', Criminal reference made by the Session 


Judge, Agra, dated the 14th of February 
9 $ 7 e 


REFERRING ORDER.—This is an 
application by Chatra for a report to the > 
High Court under s. 438 of the Code of 
Oriminal Procedure in revision of an 
order dated January 6, 1927, by Babu 
Sri Nivas, First Class Magistrate of Agra, 
issuing summons for the applicant and 
others on the complaint of one Ohob Singh. 
The Magistrate is the Sub-Divisional Officer 
and on l5th July, 1926, Chob Singh had 
made a complaint under the same ss. 392 
and 457 of the Indian Penal Code, against 
the same accused on the same charge. 
That complaint had been transferred cm. 
2nd November, 1926, to an Honorary Magis- 
trate, Syed Ibn Ali, who had heard evidence 
of two witnesses against the accused in the 
presence of the accused on 6th of December, 
1926, and on 10th of December, 1926, the 
Magistrate had discharged the accused. 
The application for revision is based 
on the ground that when one Magistrate 
has discharged an accused person 
‘another Magistrate of a different Court 
cannot .entertain a fresh complaint on 
-the same facts, The following ruling of the 
Allahabad High Court supports this pro- 
position: Queen: Empress v. Adam Khan (1). 
In this ruling a Divisional Bench laid down 
that when a competent tribunal has dismiss- 
ed a complaint another tribunal of ex- 
actly the same ‘powers cannot re-open the 
same matter on a complaint made to it. 
This ruling has been referred to with 
approval in Ram Bharos v. Baban (2). The 
Sub-Divisional Magistratein his order taking’ 
cognizance of the fresh complaint relies on 
William Cecil Keymer v. Emperor (3. That 
ruling held that where an accused has been 
discharged on ‘a particular charge a new 
complaint may bé made to the same Magis- 
trate. In Ram Bharos v. Baban (2) it was held 
that a new complaint may be made to the 
same Court even though the presiding 
officer is different. Queen-Empress v. uran, 


. (4) and Emperor v. Mehrban Husain (5) are 


(1) 22 A. 106; A. W. N. (1899) 211; 9 Ind. Dec. (x. s.) 
1100. ; 

(2) 22 Ind. Cas. 734; 12 A. L. J. 106; 36 A. 129; 15 
Or. L J. 158. 5 ` 

(3) 22 Ind. Cas. 145; 12 A. L. J. 1; 15 Cr. L.J. 1; 
36 A. 53. 
(4) 9 A. 85; A, W. N. (1886) 307; 5 Ind. Dec. (N. 8) 


1: 
(5) 29 A. 75; 3 A. L, J, 562; A. W. N, (1900) 245; 4 
Or. L. J. 59. 
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cases of new complaint to the same Magis-, 
trate. Ihave not been able to find any ruling 

of the Allahabad High Court in which a 

different view has been taken from that 

in. Queen-Empress v. Adam Khan (I). 

The Vakil for the complainant admits 

that he cannot find any such ruling, 

although there are rulings of other High 

Oourts which take a different view from 

the Allahabad High Court. 
therefore, that on the view of the law taken 
by the Allahabad High Court the Sub-Divi- 
sional Magistrate was not competent to take 
cognizance of this complaint again. Accord- 
ingly, I forward the record to the Hon'ble 
High Court with the recommendation that 
the order of the Magistrate dated January 
6, 1927, should be set aside. 

'To-day the Vakil on behalf of eomplainant 
has filed an application under s, 436 of 
the Oode of Oriminal Procedure asking 
this Court to direct that further enquiry 
should be made into the first complaint 
which was dismissed by the Honorary 
Magistrate on December 10, 1926. The 
facts in this case are briefly as follows: — 
On July 11, 1926, at 10 a.m. the com- 
plainant made a reportin the thana which 
was taken down as a complaint of 
assault under s. 323 of the Indian 
Penal Code by four accused persons 
who are said to have beaten him 
with lathis. The writer of the report says 
that there were no marks of being beaten 
on the complainant and only a small 
scratch on hisright knee. On 15th July, 
the complainant filed a complaint in Court 
under s. 392/457 of the Indian Penal Code. 
. In this complaint the matter has grown 
“into the theft of utensils, cloth and grain 
from his house valued at Rs. 50 or Rs. 60 


and the forcing of complainant for putting ` 


his thumb mark on a blank piece of paper. 
Neither the complaint nor the deposition 
of the complainant taken at the time men- 
tioned the name of any witnesses. It is 
only 18 days after the occurrence on 29th 
July, 1926, that the complainant filed a 
list of 12 witnesses. Three of these were 
examined on 4th August and eventually 
the case was transferred to the Honorary 
Magistrate who received it on l5th of 
November. On 6th of December, the com- 
plainant produced only two prosecution 
witnesses and applied for the evidence of 
the Sub Inspector, the chaukidar and 
another person called Chhote Lal. It is 
admitted that none of these persons were 
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eye-witnesses. The Vakil for the complain- 
ant based his case on the opinion of the 
Sub-Inspector that a receipt produced by 
some of the party of accused to support 
a cross-case was the receipt which had been 
taken forcibly from the complainant. This 
is a matter which would have to be strictly 
proved in the present case and the evidence 
appears tometo be quite insufficient, and 
unworthy of credit. I see no reason for 
any further inquiry into the complaint of 
Chob Singh. Accordingly under s. 438 of 
the Code of Criminal Procedure I refuse 
to order further inquiry. 

JUDGMENT.—I accept this reference. 
The view of the Sessions Judge is clearly 
right. I set aside the Magistrate's order of 
the 6th January, 1927, 


A. N.A. Reference accepted. 





BOMBAY HIGH COURT. 


' ORIMINAL APPLICATION FOR Reviston No. 438 


or 1926. 
February 23, 1997. 

Prescnt :—Mr. Justice Faweett and 
Mr. Justice Patkar. 
CHIMANLAL MANEKKAL—Acouszp— 
APPLICANT 


versus 
EMPEROR-CoMPLAINANT 

Criminal Procedure Code (Act V of 1898), ss. 260 
261, 265, 355—Summary trial—Case falling within 
s. 261 (b)—Notes of evidence, whether should form. 
part of record. 

Section 355 of the Criminal Procedure Code ap- 
plies to offences coming within cls. (b) to (m) of 
s 260 but not to offences falling under s. 261, cl. (b). 
Therefore, even if rough notes of evidence are taken 
by a Magistrate in a case under s. 261 (b) of the Code 
they need not ferm part of the record under s. 264 (2) 
of the Code [p 346, col. 2.] 

Rahimtullah Ibrahim v. Emperor (3), followed, 

Satish Chandra Mitra v. Emperor (Í), not applied. 

Crimiaal application Tor revision against 
an order of a Bench of the Honorary 
Magistrates Second Class at Surat. 

Mr. G. N. Thakor, (with him Mr, M. T, 
Teliwala). for the Accused. 


Mr. B. D. Mehta,for the Complainant. 


JUDGMENT. s 
Patkar, J.—In this case, a complaint 
was filed by the Oetroi Superintendent of 
the Surat Municipality under s, 77 (2) of 
the Bombay District Municipal Aet IIT of 
1901 against the petitioner alleging that 


. 
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on October 1, 1925, the petitioner took two 
parcels of goods from the Surat station to 
the town, but that he paid the dues for 
the price of oae only, and therebv caused 
a loss to the Municipality of about Rs, 11. 
The aecused's case was that he gave the 
true valuation at the station, that he there- 
after delivered one of the parcels to one 
Chhaganlal Jhaverchand at the station, who 
took one of the parcels to Bardoli without 
taking it into the town, that he gave the 
valuation of one at the Naka (Delhi Naka), 
and that he never carried both the parcels 
to the town, and that he made proper 
payment at the Naka and had committed no 
'offence under the section. f i 
The Bench Magistrates, Second Olass, Sarat, 
convicted the accused holding that there 
‘was sufficient evidence to prove that the 
acgused committed the offence and convicted 
the accused unders.77 (2) of the Bombay 
District Municipal Act III of 1901 and sen- 


‘tenced the accused to pay a fine. of Rs. 110. 


formed part of the record of this case. 


On appeal the conviction and sentence 
were confirmed. The Appellate Court held 
that there was overwhelming prosecution 
evidence that the accuséd took both the 
parcels in a carriage, that the men at the 
Time Naka and Delhi Naka saw the carriage 
and the parcels, and that the octroi receipt, 
which was drawn upin triplicate at the 
Naka when the carriage passed the Naka, 
unequivocally showed that the two parcels 
wers taken into the City. On the merits, the 
Appellate Court found against the contention 
raised On behalf of the accused. 

The first point raised on this application 
is that the Bench Magistrates had taken 
notes of evidence which were subsequently 
destroyed and that they ought to have 
The 
prosecution was under s. 77 (2) of the 
Bombay District Municipal Aet III of 1:01 
and the Bench Magistrates exercised 
jurisdiction under s. 261 (b) of the Criminal 
Procedure Code. Section 355 of the Criminal 
Procedure Code lays down that in summons 
cases tried before a Magistrate other than a 
Presidency Magistrate, and in eises of the 
offences mentioned in sub-s. (1) of s. 260, 
els. (b) to (m), both inclusive, when tried by 
a Magistrate of the First or Second Olass, 
the Magistrate shall make amemorandum cf 
the substance of the evidence of each 


„witness as tHe examination of the witness 


proceeds. Section 355, therefore, applies to 
offences coming within cls. (b) to (m) of 
s 260, but as the present offence does not 


* 
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fall within the said clauges but comes unde? 

<s. 261, cl. (b), s. 355 would not apply. 
Reliance is placed on behalf of the accused 
on the case of Satish Chandra Mitra v. Empe- 
Tor (1) in support of the contention that ss. 
263 and 355 must be read together and that 
the notes of evidence form part of the record 
and cannot be destroyed. Under s. 263 
where no appeal lies, the Magistrate need 
not record the evidence of the witnesses or 
frame a formal charge but shallrecord the 
finding, and inthe case of a conviction, a 
brief statement of the reasons therefor, Even 
if no brief statement is given it may amount 
toa mere irregularity which can be cured 
under s. 537, Criminal Procedure Code: see 
Namdeo Lakman v. Emperor (2). In cases 
coming under s. 264 where an appeal lies, 
cl. (1) says that such Magistrate shall, before 
passing sentence record a judgment em body- 
ing the substance of the evidence and, also 
the particulars mentioned in s. 263, and cl. 
(3) says thatsuch judgment shall be the 
only record in, cases coming within this 
section. In cases falling under cls. (b) to 
(m) of s. [260, Criminal Procedure Code, 
where evidence is recorded under s. 355, 
different considerations would prevail but a. 
355 does not apply tothe present case. 
Therefore, even ifrough notes of evidence 
had been taken by the Magistrate in this 
case for the purpose of embodying the 
substance of theevidence in the judgment, 
they need not form part of the record under 
cl. (2) of s. 264, and ai distinction is made in 
8.965 between records made under s. 263 
and judgment recorded under s.: 264. I 
agree with the view taken in Rahimtullah | 
Ibrahim v. Emperor (3) where it was held 
that under s, 264 of the Criminal Procedure 
Code, the judgment isthe only record in 
cases which are tried summarily and in 
which an appealj lies, and the rough and 
incomplete notes of evidence taken by the 
Magistrate cannot and should not be 
transcribed and attached to the record. 
We think, therefore, that there is no error of 
law involved 1n this case and that the Rule 
must be discharged. 


Fawcett, J.—I agree. I think that the 
expressterms of sub s. (2) ofs. 264 clearly 
show that it cannot be laid down that,if a 


(1):61 Ind. Cas. €46; 48 C. 2&0; 32 OC. L. J. 451; 22 
Cr L.J. 462, i 

(2) 85 Ind. Cas. 146; 26 Bom. L. R.1236; A. I R. 
1925 Bom. 138; 26 Cr. L. J. 466. 

(33 87 Ind, Cas. 914; 26 Or. I, J. 1026; A: I. R. 1925 
Sind 284, 
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Magistrate takes reugh notes for his own 
purposes, such rough notes properly form 
part of the record; and decisions like those 
in Satish Chandra Mitra v. Emperor (1) 
seem to me to be going beyond the 
provisions.of the Code, when applied to a 
case like the present. There is some justi- 
fication for saying that such notes can- 
not be destroyed in cases. which fall under 


8. 355, but that section does not apply in the. 


present case. l agree with the remarks 
contained on this point in Rahimtullah 
Ibrahim v. Emperor (3) as also with the 
further remarks that a case which involves 
'along and complicated inquiry should not 
ordinarily be tried summarily; but we have 
not: been shown,that the present case was 
one which should not have been tried 
“summarily. The other points taken by Mr. 
Thakor are, in my opinion, entirely without 
substance. 
A. N. A, Rule discharged. 


—— 


MADRAS HIGH COUR'. 
Criminal Revision CasE No. 772 or 1926. 
(CORIMINAL Revision Petition No. 650 

: 'or 1926). 

January 11, 1927. 
. Present: —Mr. Justice Jackson. 

KAMISETTY RAJA RAO-—COMPLAINANT 

l - PETITIONER 
versus 
T. RAMASWAMY—Accusgp No. 1— 
RESPONDENT. 

Madras District Municipalities Act (V of 1920), s. 
54 (a) —Criminal Procedure Code (Act V of 1898), s. 197 
—Complaint against Municipal Chairman of having 
threatened a voter to vote in particular manner— 
Sanction, whether necessary—Public servant—Abiise 
of official position— Act done not in official duty— 
Sanction — Principles. 

The privilege of immunity of a publie servant 
from prosecution without sanction under s. 197, Cri- 
minal Procedure Code, only extends to acts which 
' ean be shown to bein discharge of official duty, or 
fairly purporting to bein such discharge. [p. 317, col. 
9 : 


An offence arising out of abuse of official position 
by an act not purporting to be official does not 
necessitate sanction under s. 197 of the Code of Cri- 
minal Procedure. [p 348, col, 1.] i 

In re Abdul Khadir Saheb (1), followed. 

The expression “offence alleged to have been 
committed while acting in the discharge of his 
official duty" under s. 197 does not mean “any 
offence committed by him while he is in office". 
Acting refers to the specific action which comprises 
the offence. [p. 348, cola. 1 & 2.1 

A complaint against the Chairman of a Municipal 
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Council of having threatened a voter with injury to 
his property with intent to induce such voter to 
vote for any candidate or to abstain frem voting, 
under s 54 (a), Madras District Municipalities Act, 
is not one in respect of which sanction is necessary 
under s. 197, Criminal Procedure Code, inasmuch 
as the act complained of is not committed in the 
discharge of his official duty although the incident of 


his official position might have given" him the oppor- 


tunity to do it. [p. 349, col. 1] 
Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 


the High Court to revise the order of the 


Court of the District Magistrate, Guntur, 
Uus No. 4 of 1926, dated the 24th August, 

Mr. K. 8. Jayarama Iyer, for the Peti- 
tioner, 

Mr. V. L. Ethiraj, for the Respondent. 

The Public Prosecutor, for the Crown. 

ORDER.—Petitioner seeks to revise the 
order of the District Magistrate, Guntur, 
in C. C. No, 4 of 1926 refusing to take cog- 
nizance of a complaint against the 
Chairman of the Municipal Council, Tenali, 
under s.54 (a) of Act V of 1920 because 
sanction had not been obtained under s. 
197 of the Code of Criminal Procedure. 

The offence in question is threatening 
a voter with injury to his property with 
intent to induce such voter to vote for any 
candidate or to abstain from voting. 

The petitioner would have it that this 
was done while the Chairman was acting 
or purporting to act in the discharge of 
his official duty within the terms of s. 197 
of the Code of Criminal Procedure, 

The section presents no difficulty if the 
obvious intention of the Legislature is borne 
in mind, It is ro part of British polity 
to set en official above the Common Law. 
If be commits a common offence he has no 
But, if one of his 
official acts is alleged to be an offence, the 
State will notallow him to be prosecuted 
without its sanction; for the obvious reason 
that otherwise official action would be 
beset by private prosecution. Judges 
would be charged with defamation, Police- 
men with wrongful restraint, and dis- 
trainers with theft. This privilege of im- 
munity from prosecution without sanction 
only extends to acts which ean be shown 
to be in discharge of official duty, or fairly 
purporting to be in sach discharge. e 

Thus, if the Chairman had dismissed the 
petitioner, sanction would have to be ob- 
tained, because obviously he would have 
acted in his official capacity. Nor would 
it avail the petitioner to say that the 
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Chairman had dismissed him for no fault 

asa Municipal servant, for the dismissal 

would at any rate purport to be in his 

official capacity. But a threat of dismissal 

because of the way in which he chose to 

. vote cannot be said either to be or to 
purport to be in exercise of the Chairman’s 

official capacity; no more than if the 

Chairman had hurt or robbed the petitioner 

.it would be said to be in exercise of official 

capacity. 

But the petitioner argues that the 

. threatening, hurting or robbing would be 
in exercise of official capacity, if the Chair- 

-man’s office put him in a position in 
which he, eould commit these offences. 

Suppose the Chairman hurt the petitioner 

while reprimanding him fer some short- 

coming as a Municipal servant, or threatened 
.to dismiss him because’ in certain cir- 
cumstances eonnected with Municipal ad- 
ministration, he has the power to dismiss, 
could it then be said that he purported 
to act in his official capacity? In short 
does an offence arising out of abuse of 
official position by an act not purporting 
to be official necessitate sanction under 
8. 197 of the Code of Criminal. Procedure ? 
In my opinion it does noti and the same 
opinion is expressed by the present Chief 
Justice sitting as a Single Judge in the 
case reported as In re Abdul Khadir Saheb 

1 * ^ 


“The offenceof criminal breachof trust is 


not an offence which is committed by the - 


chairman in his capacity of public servant as 
such.” Thatis to say, he was never ap- 
pointed with the intention that his official 
.funetions would embrace criminal breach of 
trust: — 

“His capacity of public servant being 
only that which puts him, so to speak, 
in & position in which such an offence can 
be committed." 

That is to say, itis not enough for him 
merely to be inan official position which 
he may abuse; he must act in his official 
capacity. The headnote perhaps , does nct 
put this very clearly; and another reason 
why s. 197 often occasions difficulty is the 
sense in which acting is commonly under- 
stood in this country. “Offence alleged 
to have been committed while acting in 
. the discharge of his official duty.” Some 
persons are prone lo interpret as meaning 


: 1) 33 Ind. Oas. 648; (1916) 1 M. W. N. 384 at p. A 
«l Orb. J. 167, ( at p. 368; 
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"any offence committed by him while he 
is in office," Thatas I have shown above 
is quite wrong; and acting.here refers to 
the specific action which comprises the 
offence. The section might run:— 

"Is accused of any action done by him 
in the diseharge of his official duty, alleged 
to be an offence." 

lt is interesting to note that the 
section still causes diffieulty, because it 
was newly drafted in 1923 to clear up 
the ambiguity of: the wording in the 1898 
Code, which itself was an attempted im- 
provement upon that: of 1872, These 
variations must be kept in viewgin exa- 
mining the case-law though I think that 
throughout the Legislature has been en- 
deavouring to state the same thing only in. 
different words. 

In Imperatrix v. Lakshman Sakharam 
(2) it appears that some sort of Munsif 
fabricated an entire civil suit as heard 
by himself from the plaint to the decree, 
and the learned Judges held that sanction ` 
was necessary. The 1872 Code, s. 466 
ran:— 

“An offence committed by a public ser- 
vant in his capacity as such public ser- 
vant" And this was held to extend 

“To all acts ostensibly done by a public 
servant that is, to acts which would have. 
no special signification except as acts 
done by a public servant." 

I confess to some difficulty in following 
this decision. If the ingénious man had : 
forged. the record as coming before some 
other Court there presumably would be 
no question of sanction; and why must there 
be sanction because he selected his own 
Court? The forgery and fabrication were 
not done in: his capacity as publie ser- 
vant. ; 

However, this ruling seems to have 
been approved by a Single Judge of this 
Court in In re Gulam Muhammad Sharif- 
ud-Daulah (3). There a Judge of the 
Court of Small Causes was accused of using, 
when on the Bencb, defamatory language 
to a witness. lt was held that a Judge 
on the Bench cannot act in a private 
capacity.’ It is probably to avoid any 
difficulty arising out of the word capacity 
that tbe word now finds no place in the sec- 
tion. It could never have “been intended 
by the Legislature that a Judge as soon 


(2) 2 B. 481; 1 Ind. Dee. (x. 8.) 743. 
(3) 9M. 439; 2 Weir 213; 3 Ind. Dec. (N. &.) 701, 
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as he takes his seat upon the Bench can 
only act in an official capacity. Suppose 
that instead of defaming he had shot the 
witness. This authority is questioned in 
In re Abdul Khadir Saheb (1) tand I coneur. 
It is also dissented from in Nando Lal 
Basak v. N. N. Mitter (4). In the Municipal 
Commissioner for the City of Madras v. 
Major Bell (5) one Major Bell à public 
servant was prosecuted for bringing timber 
into this town in eontravention. of s. 341 
of the then Municipal Act, and the ques- 
tion again rose whether sanction was 
nécessary. The point is well put by 

. Moore, J.:' Par 

"[t cannot be held that the offence of 
bringing wood into the City of Madras 
without a license is one which could be 
committed by a public servant only or 
that such an offence involves as one of 
its elements that it was committed, by 
e.g., the Superintendent of the Gun Carriage 
Factory.” 

Applying these words to the present 
case, it cannot be held that threatening the 


voter with injury could be committed by 


.& publie servant only, or such an offence 
involves as one of its elements that it 
was committed by a Ohairman of a Muni- 
cipality. No doubt it was the accident 
of his position which gave the Major 
timber to bring in, or the Chairman a 
servant to threaten, but neither the illicit 
import nor the illieit threat were acts 
committed in the discharge of official 
- duty. 

Therefore, I hold that sanction was not 
‘necessary in respect of the complaint under 
8. 54 (a), Act V of 1920 and direct the Dis- 
trict Magistrate to proceed according to law, 
His order is cancelled. It will be noted 
that this proceeding is confined to the com- 
plaint under s. 54 (a). 

v. N. V. Order accordingly. 

(4) 26 ©. 852; 3 C. W. N. 539; 13 Ind. Dec. (s. s.) 
6 


1146. D 
(5) 25 M. 15 at p. 23; 2 Weir 223. 





PATNA HIGH COURT. 
Duara Rererence No. 7 oF 1927, AND 
ORIMINAL APPEAL No. 52 or 1927, 
‘April 13, 1927. 
Present:—Mr. Justice Ross and 
Mr. Justice Wort. 
RAM JOLAHA—Accosep—APPRELLANT 
versus 

EMPEROR —OrrosirE Parry, 

Evidence Act (I of 1872), 8 118—Witness—Test of 
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competency—Penal Code (Act XLV of 1860), ss. 902 
304-—Quarrel—-Provocation—Striking in sudden anger 
with heavy weapon—Death—Offence, nature o f. 

The only test of competency of a witness is that 
he should not be prevented from understanding the 
questions put to him or from giving rational answers 


to those questions by tender years or other cause. 
350, col. 1.) : Rev 


Asa result ofa quarrel between tevo women, one 
of whom was the wifeof the accused, the accused 
was provoked and in sudden anger struek the other 
woman a heavy blow on the head with a very 
PE and fractured her skull and caused her 

eath : 

. Held, that the circumstances did not lead to the 
inference 6f an intention to kill or of knowledge that 
the act was so imminently dangerous as in all pro- 
bability to cause death, and that consequently the 
accused could not be convicted of murder but only 
under the second part of s. 304 of the Penal Code. [p. 


- 350, col. 2; p. 351, col. 1.] 


Reference made by the Sessions Judge, 
Bhagalpur, in his letter No. 792, dated the 
14th March, 1927. 

Appeal from an order of the Sessions 
iden Bhagalpur, dated the 12th March, 


Mr. Anand Prasad, for the Appellant. 
The Government Advocate, for the 
Crown. 


JUDGMENT. 

Ross,J.—This case has been referred 
to this Court by the learned Sessions 
Judge of Bhagalpur for confirmation of 
the sentence of death passed upon Ram 
Julaha and thereis also an appeal by the 
prisoner. Ram Jolaha was sent up by the 
Police on a charge under s. 304 of the 
Indian Penal Code and was committed for 
trial by the Magistrate under that section, 
Thelearned Sessions Judge, however,altered 
the charge to one unders. 302, charging 
the appellant with the murder of Musam- 
mat Suratia Jolahinon the 12th of March 
1926. The four assessors with whose 
assistance the trial was held were of 
opinion that the appellant killed Musam- 
mat Suratia, but without any intention to 
kill. 

The facts of the case aresimple. Carbhn 
and the appellant Ram Jolaha are chowki- 
dars and next-door neighbours. According 
to the evidence of Garbhu they used to 
visit one another and were on good terms, 
On the 12th of March, 1926, their wives the 
deceased Suratia and the wife of the appel- 
lant went to reap peas in fhe field of 
Jainath Misser and it appears that they 
quarrelled about their wages which were 
paid in kind. The quarrel was settled by 
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Jainath Misser; but when the women 
returned to their homes in the evening they 
resumed their dispute. They were abusing 
each other when the appellant came up and 
his wife appealsd to him, whereupon he 
brought a lathi out of his house and struck 
Suratia on the head and she died. 

The case Gepends principally upon the 
evidence of two young children—the sons of 
the deceased, Jangli Jolaha a boy of 
thirteen, and Bandhu Jolaha a boy of 
seven, Both these boys have described the 
quarrel and the act of the appellant 
and no reason has been shown in their 
eross.examination for not relying on their 
evidence as regards these broad facts. 

The learned Vakilfor the appellant in 
commenting on the evidence of these 
witnesses contended with regard to Bandhu 
Jolaha that thereis nothing to show that 
learned Sessions Judge satisfied himself 
that he understood the nature of an oath. 
The law as to the competency of witnesses 
is contained in s. 118 of the Evidence Act. 
The only test of competency is that the 
witness should not be prevented from 
understanding the questions put to him or 
from giving rational answers to those 
questions, by tender years or other cause. 
The learned Sessions Judge evidently had 
this provision of the law in his mind 
because he observes in his judgment that 
this boy is an intelligent boy well able to 
understand questions put to him and to 
give sensiblereplies. The witness, therefore, 
evidently was à competent witness and, as 
he was put on solemn affirmation, it must 
be presumed that the learned Judge was 
gatisied that he understood what the 
affirmations meant. A further criticism offer- 

ed on the evidence was that there are 
discrepancies as regards the nature of the 
quarrelbetween the woman on the field, 
between the version given by Jangli and 
that given by Jainath Misser. Even if the 
. evidence on this point is not altogether 
consistent, this is quite immaterial to the 
actual occurrence itself. A third point 
taken was that it is impossible to rely upon 
the evidence of the two boys so faras it 
professes to state the actual words used 
bythe appellant. What Jangli says is that 
the appellant said to his mother "] will give 
you stch a blow that you will be killed". 
Bandhu saysthat the appellant said “I will 
break your head" and “badmash, I. will 
kill you.” There is this difference between 
hese statements; and itis tobe borne in 
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mind that the evidence of these witnesses 
was given a year” after the events. 
Moreover the actual words in Hindi have 
not been reproduced; and it is impossible 
to say exactly how far they went. F'urther, 
Jangli has, undoubtedly, exaggerated the 
case in saying that after the fatal blow was 
strack the appellant poked his mother on 
theforehead with the luthi—a statement 
which seems to be untrue, because there is 
nothing in the medical evidence to cor- 
roborate it. On these grounds it seems to 
methat no effect can be given to these 
words attributed to the appellant.and that 
all that can be founds in this case is that as 
the result of a quarrel between the two 
womenthe appellant, being provoked by 
the abuse given to his wife, in sudden 
anger, struck the deceased a heavy blow on 
the head with a lathi and fractured her 
skull and caused her death. The only 
evidenceas tothe dimensions of the lathi. 
is the statement of Jangli that it was very 
thick, the witness indicating 2 inches in 
diameter. 

The substantial question is whether the 
act of the appellant properly falls within 
the definition of murder or within the 
definition of culpable homicide not amount- 
ing to murder. The learned Government 
Advocate conceded that it was not covered 
by the first three clauses of s. 300, but he 
sought toapply the fourth clause. For the 
appellant it was argued that the most that 
can be said is that the act was done with 
the knowledge that it was likely to cause 
death. The learned Sessions Judge has 
referred to the nature of the injury,a very 
extensive fracture of the skull, and to the 
opinion of the Assistant Surgeon that the 
weapon (alathi) must have been a very 
heavy weapon and the blow very severe, 
and has come to the conclusion that the 
appellant must have known thatthe natural 
result of such a blow would be to cause 
death. In a somewhat similar, and perhaps 
stronger case: Sardar Khan Jaridkhan v. 
Emperor (1) their Lordships observed that 
itis possible that the blow that the appel- 
lant struck exceeded in violence the injury 
he had in view at the moment of striking it, 
The circumstances of the present case do 
not lead to the inference of an intention to 
kill and it does not seem necessary to infer 
on the evidence that the appellant had the 
knowledge that the act was so imminently 

(1) 36 Ind. Cas, 578; 4] B. 27; 18 Bom, L, R. 793; 17 
Gr. L. J, 530, 
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dangerous that it must in all probability 
cause death. The knowledge that death 
was alikely result may fairly be inferred 
against theagpellantin view of the injury 
actually eaused; but beyond this it does 
notseem to be necessary iu the circumstances 
of this case, to go. 

In this view I would discharge the re- 


ference,set aside the conviction and sentence: 


pàssed against the appellant under s. 302 

-of the Indian Penal Oode and convict him 

under the second part of s. 304, Indian Penal 

Code, and sentence ‘him to five years’ rigo- 
rous imprisonment. 

Wort, J.—1 agree. 

A, Ñ. A, f *Conviction altered. 


ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No, 188 oF 1927. 
March 21; 1927. ` ; 
^ Present:—Mr Justice Ashworth. 
RAM PRASAD—APPLICANT 
; versus 
EMPEROR tasooeH BIPAT AND 


.' ANOTHRR-— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 476, 
470-B—Complaint by Special Magistrate for offence 
under s. 211, Penal Code—District Magistrate's power 
to withdraw—Complaoint, essentials of—Order re- 
fusing to make complaint—Review, legality of. 

A District Magistrate cannot order the withdrawal 
of a complaint made by a Special Magistrate under 
s 476 of the Criminal Procedure Code in respect of 
an offence falling under s. 211 of the Penal 
Coda as such a complaint is not referred to in 
s. 198 (5) of the Criminal Procedure Code which 
gives the Magistrate the power of withdrawal. 

Under the present law a Court must make a 
complaint and cannot directly order prosecution. 
That complaint must set forth the offence, the 
precise facts on which it is based and the evidence 
available for proving it. pt 

It is not desirable that a Court should review 
its order refusing to make a complaint under:s. 476 
of the Criminal Procedure Code inasmuch as an 
appeal is allowed under s. 476-B and the Code 
generally has made no provision for review. 


Oriminal reference by the Sessions 
Judge, Benares, dated the 26th February, 
1927. | 


the Sessions Judge of Benares calling 
attention to the illegality of an order of 
the District Magistrate of Benares, dated 
the 20th of October, 1926, wherein he pur- 
. ports to order the withdrawal of a com- 

plaint made by a Special Magistrate against 
certain persons ofan offence under s. 211 
pfithe Indian Penal Code (false charge) 
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committed in his Court. For the reasons 
stated by the Sessions Judge the District 
Magistrate could not order the withdrawal 
of à complaint made by. a Court under 
s. 476 of the Criminal Procedure Code in 
respect of an offence falling unders. 911 
of the Indian Penal Code as such a 
complaint is not ‘referred to in s. 195 (5) 
of the Criminal Procedure Code which 


ives the Magistrate the power of with- 


drawal.. But 1 find from the record that 
there has been no complaint made by the 
Special , Magistrate. What is treated asa 
complaint by the District Magistrate is an 
order .dated the 30th of September, 1:26, 
for the institution ofa case. Under the pre- 
sent law a Court must make a complaint 
and cannot directly order prosecution. 
That complaint must set forth the offence, 
the precise facts on which it is based and 
the evidence available for proving it. 

In the circumstances I set aside both the 
District Magistrate's order of withdrawal 
and also the original order ofthe Special 
Magistrate directing prosecution. The 
question whether a Court can review its 
order 1efusing to make a complaint under 
8. 476 of the Criminal Procedure Code 
which has been raised by the Magistrate 


is one that I do not consider it necessary , 


to decidein this reference. l would point 
out, however, in view of an appeal being 
allowed by s. 476-B, that a review would 
appear undesirable and the Criminal Pro- 
cedure Code generally makes no provision 
for a review. An appealable order would, at 
any rate, appear to-stand, until set aside 
by an orderin appeal or revision. 
AN. A, Order set aside, 


eee 


MADRAS HIGH COURT. 
CRIMINAL APPRAL No. 6&8 or 1926. 
March 3, 1997. 

Present:—Mr. Justice Waller and 

; Mr. Justice Madkavan Nair. 
SENGEDAI VANNAN-—PualINTIEF— 
, APPELLANT 
versus i 
EMPEROR-—DzrkNDANT— RESPONDENT, 
Criminal Procedure Code (Act V of 1808), s. 17 6— 
Offence committed by British subject in British ship 
during voyage from Penang to Negapatam--Sessions 
Court of Negapatam, jurisdiction of, to try charse—]2 
& 13 Vic. Chap. 06,5. 1—23 & 94 Vie., Chap. 88,3, ]-— 


- Merchant Shipping Act (57 & 58 Vic. Chap. 60), e. C86. 


An offence of murder committed by a British suba 
ject while on a British ship on his joo ia 
Penang to Negapatam can be tried by ‘the Sessiong 
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t at Negapatam in view of the provisions of s. 1 
oP ae " 1$ Vie. Chap. 96, which has been made 


lieable to India by s. 1 of 23 & 24. Vic. 
Chap. 88 as well as by s. 686 of the Merchant Shipping 


Ad sng Emperor y. Chief Officer of S. S. Mushtari (1), 
llowed. 
» Appeal against an order ofthe Court of 
Session of the East Tanjore Division at 
Negapatam in Case No.110f the Calender 
for 1926 —— 2 " 
Mr. G. Ramakrishna Iyer, amicus euria, 
The Public Prosecutor, for the Crown. 
JUDGMENT.—The appellant has been 
convicted of murdering two persohs and 
causing hurt to several others. The offences 
were. committed on the B. L S. N. Co's 
Ship “Teesta? on his journey from 
Penang to Negapatam. The appellant is 
a British subject and the SS. “Teesta” is 
a. British ship. A question was raised as 
to the jurisdiction of the lower Court to 
try the charge. A similar question was 
raised in King-Emwperor v. Chief Officer 
of SS. Mushtari (1) where it was held 
that the Court in British India, had, in a 
similar case, jurisdiction. That jurisdic- 
tion is conferred by s. 1 of 12 & 13 
Victoria Chap. 96, which has been made 
applicable. to India by s. l of 23 & 24 
Victoria. Chap. 88, as well as by s. 686 of 
‘the Merchant Shipping Act. Following 
that decision, we hold that.the lower Court 
d jurisdiction. 
vol the merits there can be no doubt 
-that the appellant is guilty of the offences 
of which he has been convicted. A plea 
of temporary insanity has been raised with 
reference to s..64 of the Indian Penal 
Oode. The one thing that is clear is, that, 


at the time, the appellant was suffering - 
from fever, but his temperature was only: 


100" and it has not been proved that. he 
was delirious. We cannot. therefore, accept 
this plea. At the same time it 18 possible 
that the appellant’s acts were due to an 
attack of homicidal mania, though, as re- 
marked in Queen Empress v. Venkatasami 
(2) we cannot say that the evidence warrants 
a finding that they were. We must con- 
firm the conviction. and sentence, but 
direct that the evidence and this judgment 
be brought to the notice of His Excel- 
lency the Governor in Council in order 
that he may if he thinks fit, reduce the 
E NU Conviction confirmed. 


1) 25 B. 636; 3 Bom L. R. 253, ; 
(2) 12 M. 459; 1 Weir 42; 4 Ind. Dec. (N. 8.) 669, 
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ALLAHABAD HIGH COURT. 
ORIMINAL Revision Ño. 499 or 1326. 
November 24, 1926. 
‘Present :—Mr. Justice Kendall. 
NATH! SINGH AND oTHERS—APPLICANTS . 


: versus 

EMPEROR ruroven LOCHAN SINGH— 
Opposite Party. 

Criminal Procedure Code (Act V of 1898), 3..489— 


`- Revision--Application to High Court—Previous appli- 


cation to Sessions Judge, whether necessary—Appeal to 
District idagistrate, effect of. ; 

The High Court wil not entertain an application’ 
for revis.on on the criminal side ifno such applica- 
tion has' previously been made to the Sessions Judge 
even in vases where an appeal was made to the Dis- 
trict Ma;ristrate. 

Sharij Ahmad v. Qabul Singh (1), followed. 

Appeal from an order of the Magistrate, 
First Class, Gorakhpur. ; 

Mr. &. C. Das, for the Applicants, 

The Assistant Government Advocate and 
Mr. A: Sanyal, for the Opposite Party. 

JUDGMEN'T.—A preliminary objec- 
tion has been taken to this application on 
the ground that no application has been 
made or revision. to the Sessions Judge. 
It is admitted that no such application has 
been made, although itis claimed that the 
fact that an appeal was made to the Dis- 
trict Magistrate ought to be sufficient, 
That 'is, however, quite adifferent matter. 
It has been" decided by a Beneh of thie 
Court. in Sharif Ahmad v. Qabul Singh 
(1) that “So far as the practice of the High 
Court in the matter of applications for 
revision on the criminal side is concerned, 
an application to the lower Court should 
be cénsidered an essential step in the 
procedure... In future, therefore, 
failur» on the part of the applicant to 
submit his application to the lower 
Court will operate as a bar to the applica- 
tion being entertained by the High Court." 
In vi:sw of this decision, Iam precluded 
from: hearing the application at this stage.. 
,It.is,; therefore, dismissed. 

A.N, A. Application dismissed. 

(1) 63 Ind: Cas. 875; 43 A. 497; 19 A. L. J. 425; 3 U. 
P. L. b. (A) 77; 22 Cr. L. J. 715. 
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SINDJUDICIAL COMMIS- 
SIONER'SCOURT. 
ORIGINAL Orvin Suit No. 929 or 1925. 
March 4,1927. 
Hare Me apud Bilaram, 


.J. C. 
Tas PUNJAB NATIONAL BANK, Lap, 
KARACHI— PLAINTIFFS 


~ versus 
THE Firm or MOOSAJI JAFFERJ1 AND 
ANOTHER- DEFENDANTS. 

Civil Procedure Code (Act -V of 1908), O. XL, r. 1 
—Morigage suit—Receiver, whether canbe appointed 
—Grounds for appointment—Insufficiency of expected 
sale proceeds to meet debt: 

A Court has power to appomt a Receiver in all 
mortgage suits when itfindsit just and convenient tc 
do so. (p. 354, col. 1.] 

J aikissondas Gangadas v. Zenabai (2), Ghanashyam 
Misser v. Gobinda Moni Dosi (3), Weatherall. v. 
Eastern Mortgage and Agency Co. (4), Eastern Mort- 
gage and Agency Co. v. Fakir-ud-din (5), Inugunti 
Venkata Rajagopala Surya Row Bahadur v. Basavi 
Reddy (6) and Rameswar Singh v. Chuni Lal Shaha 
(7), relied upon. 

Gobind Ram v. Jwala Pershad (1 dissented from. 

The fact that the sum for which the lands might 
be sold will be insufficient to pay the encumbrances 
or charges thereon is a good ground for the appoint- 
ment of a Receiver. [ibid.] . : 

Application for the appointment of a 
Receiver after passing of preliminary mort- 
gagedecree. 

Mr. Dipchand Chandumal, for the Plaint- 


iffs. 
Mr. Fatehchand Assudamal, for the De- 
fendants. 


ORDER.—This is an application for 
appointment of a Receiver in a suit based 
on anequitable mortgage which has termi- 
nated in the usual preliminary decree for 
sale of the mortgaged property. The amount 
payable by the defendants on the date 
fixed for redemption is Rs. 79,166.12-0. 
The ground on which the application is 
made is that the present market value of the 
property is about Ra. 65,000 and the 
tendency of the land market is on the 


decline. It will take over six months before. 


the property is brought to sale and in thè 
meantime the defendants continue to enjoy 
reni which is substantialto the prejudice 
of the plaintiffs. it is clear from the 
affidavit of Nathumal broker filed on 
behalf of the defendants that the present 


value of the mortgaged property 
is below the decretal amount. He has 
valued it at between Rs. 70,000 and 


Rs.75,000 probably it is much less, The rent 
of the property is said to be not less than 
‘Rs, 500a month and the rent for the 
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period which is likely to elapse between 
this date and the sale is fairly substan- 
tial. 

The defendant is not in a position and 
has declined to givesecurity to duly account 
for the rent which will accrue due after 
this date. It is contended? on his behalf 
that O. XL, r. 1, Civil Procedure Code 


‘has no application to mortgage suits or 


decrees and reliance has been placedon the 


ruling of the Allahabad High Court in Gobind 


Ram v. Jawala Pershad (1) where one of 
the grounds on which their Lordships 
interfered with the appointment of a Re- 
ceiver appears to be that cl. (ii) of O. XL, r. 
1, Civil Procedure Code prevented the Court 
from removing from the possession or 
custody of the property any person whom 
any party to the suit had no present right 
to remove and that as in the caseof a suit 
onamortgage the mortgagor was entitled 
toremain in possession of the mortgaged 
property until such time as that property 
had been brought to sale, O. XL, r. 1, Civil 
Proeedure Code had no applieation. 

With all respect I am unable to accept 
the view that cl. (42) of O. XL, r.l, Civl 
Procedure Code limits in any way the 
powers of the Court to remove from pos- 
session or custody a person who isa party 
to the suit. It only aims at preserving in 
status quo the rights of persons who. are 
not parties tothe suit.. I-am equally unable 
to accede tothe proposition that a mortgagor 
is entitled to retain possession of the 
mortgaged property tillsale. In my opinion 
all that the law provides is that a certain 
fixed time should be allowed by the Court 
to the mortgagor to arrange for payment of 
the decretal amount before his property is 
sold and thereby irretrievably lost to him. 
It does not follow therefrom thatthe Court 
may not either before or after the pre- 
liminary decree appoint a Receiver to 
preserve and make available for pay- 
ment to the mortgagee in satisfaction of 
the mortgage debt such rents as might 
accrue due till the property is sold. Ona 
proper case being made out the Courts both 
here and in England have appointed Receiv- 
ers in mortgage suits. See Jarkissondas 
Gangadas v. Zenabai (2), Ghanashyam 
Misser v Gobinda Moni Dasi (3), Weather- 
all v. Eastern Mortgage andeAgency Co. (4) 


(1) 43 Ind. Cas. 533. 

(2) 14 B. 431; 7 Ind. Dec. (x. s.) 718, 
3) 7 O. W.N. 452. 

ü 9 Ind, Cas, 985; 13 O. L. J. 495, 
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i Eastern Mortgage and Agency Co. v. Fakir- 
"ud-din (5), Inugunti Venkata Rajagopala 
Surya Row Bahadur v. Basavi Reddy (6) and 
Rameshwar Singh v. Chuni Lal Shak (7). 
‘One of the grounds which has been general- 
‘ly accepted as good ground for appointment 
of a Receiver i$ said in Herbrt v. Greene (8) 
to be the apprehension "that the sum for 
which the lands will be sold will be insuffi- 
cient to pay the encumbrances or charges 
thereon.” That apprehension is amply prov- 
ed to exist in the present case. . 

I may further observe that the present 
suit is not based on à simple mortgage as 
‘defined by s. 58 of the Transfer of Property 
Act, but is on an equitable mortgage created 
"by deposit of title-deeds which is a creature 
of the English Courts of Equity and 
‘governed by principles of English Law. 
These mortgages were in force in Karachi 
long prior to 1905 when certain sections of 
the Transfer of Property Act were for the 
first time extended to Sind. The remedies 
afforded to an equitable mortgagee cor- 
respond as nearly as possible to those 
‘which are available to a legal mortgagee 
under the English Law, and, therefore, the 
‘question of the alleged right, if any, of 
a mortgagor under a simple mortgage to 
Yetain possession of the property till sale 
thereof in execution proceedings does not 
‘arise, I, however, propose to base my 
‘decisionon the broader ground that the 
‘Court has power to appoint a Receiver in 
all mortgage suits when it finds just and 
convenient to do so. 

J, therefore, appoint the Official Assignee 
‘as Receiver of the mortgaged property with 
powers to manage the property and to 
collect its rents, and, if necessary, to 
institute suite against tenants for ejectment 
and rent. 

P. B. A. Application granted. 

- (5) 17 Ind. Cas 849; 17 O. W. N. 16. 
(6) 26 Ind. Cas 986; (1914) M. W. N. 7711; 1L, W, 


785; 16 M. L. T. 407; 29 M. L. J. 457. 
(7) 56 Ind. Cas. 839: 47 O. 418; 31 O. L. J. 385, 


(8) (1854) 3 Ir, Ch. Rep. 270 at p. 274. 
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OUDH CHIEF COURT. 
Finse CIVIL ArPEAL No. 128 or 1926. 
= May 3, 1927. * 
Pr sent:—Mr. Justice Hasan and 
Mr. Justice King. 
BRIJ MOHAN LAL AND oTHERS— 
DEFENDANTS —APPELLANTS 
versus 2 
Musammat BITANA—DEFENDANT AND 
ANOHER—PLaINTIFFS— RESPONDENTS. 

Hindu aw—Partition, between uncle and nephew 
—Mother, whether entitled to a share. 

In a partition between a brother and his sons and 
the son of a deceased brother, the mother is entitled 
to a shar: equal to that of ane of the brothers. The 
fact that ine of the brothers is dead and is represent- 
ed by his son makes no difference in the application 
of the principle. [p. 355, col. 2.] 

First appeal from the judgment and 
decree of the Subordinate Judge, Lucknow, 
dated the 27th July, 1926. : 

Mr. L. K. Seth and Bisheshar Prasad, for 
the Appellants. 

Messrs. Ali Zaheer and Ganga Dayal, for 
the Respondents. 


JUDGMENT.—This is the defendants’ 
appeal irom the decree of the Subordinate 
J wee ‘of Lucknow, dated the 27th of July, 
AL s 5 
It is’ necessary at the outset to givea 
short pedigree and it is as follows:— - 


' SUKHDEO PRASAD-BITANA- 
i (widow) aaa No. 5 


i f 4 
Brij Mohan Lal, Dwarka Prasad 


defendant No. 1 





Ram Pratap, 
plaintiff. 
Ram Autar, Ganga Prasad, Munna, 
defeniant defendant defendant 
No. 3. No. 3. No. 4. 


So long as Sukhdeo Prasad was alive he 
and his sons formed a joint Hindu family, 
On hir death the two brothers and so many 


-of thei: descendants as were then in exist- 


ence ^ontinued to form the joint family. 
Dwarki Prasad died 15 or 16 years ago. 
His son Ram Pratap asks for a decree 
for partition of the joint family property. 
In making the partition the trial Court 
has divided the ancestral estate into three 
Shares. One of such shares has been 
allotted to the plaintiff, another to Brij 
Mohat. Lal and the remaining one third 
share :o Musammat Bitana. The plaintiff 
does not challenge the partition and the 
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allotment of shares made by the trial 
Court. Brij -Mohan Lal and his three sons 
are dissatisfied with the decree of that 
Court, , 

In appeal they raise the sole question 
that according to the Law of Mitakshara 
Musammat Bitana is not entitled to any 
share on this partition. We are of the 
opinion that the decision of the trial Court 
is right and should be maintained. 

In support of the contention raised in 
appeal by the learned Counsel for Brij 
Mohan and his sons reliance was placed 
on the Full Bench decision of the High 
Court at Allahabad in the case of Sheo 
Narain v. Janki Prasad (1). ‘The decision 
of the FullBench in that case has been 


explained at some length in a recent decision 


ofa Benchof the same Courtin the case 
of Kanhaiya Lal v. Gaura, (2), For the 
purposes of this appeal, however, it is 
sufficient, we venture to think, to say that 
the Full Bench decision is. not applicable 
to the present case. That was a case of 
partition betweeen the father and his sons. 
This is not so here. This is a case of 


partition between the uncle and the nephew,- 


the latter being son of the deceased brother 
of the uncle. At the outset of the judgment 
in the Full Bench case the following 
occurs— 

“We may state that the plaintiff's father, 
Janki Prasad, is the only son of his father 
Mangal Sen and has no brother or nephews, 
so that this is not a case of partition between 
sons and grandsons of Mangal Sen.” 

We think it is a legitimate inference, 
from the observation just now quoted, that 
in a case of partition between sons and 
grandsons of a deceased member of a joint 
family the decision would not be the same 
as was given in that case. 

Ram Pratap the plaintiff has been allotted 
Bo much share at this partition as would 
have fallen to the lot of his father Dwarka 
Prasad had he been alive and a party to 
these proceedings. Ram Pratap, therefore, 
oceupies the status of his deceased father 
in the present suit and has no other posi- 
tion. The present partition, therefore, is, 
in essence, a partition between two brothers 
after the demise of their father, It is ad- 
mitted that in a case of that nature the 
mother of the two brothers would be entitl- 
ed to a share equal to the share of one of 

(1) 16 Ind. Cas. 88; 34 A. 505; 9 A. L, J. 749. 


(2) 83 Ind, Cas. 147; 47 A. 127; 22 A, L.J. 890; A. L 
Fi, 1925 All. 19; L.R. 6 A, 1. Civ, 
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the brothers. It séenis to us that the fact 
that Dwarka Prasad is dead and his interest 
in the joint ancestral estate is now repre- 
sented by his only son, the plaintiff, makes 
no difference in principle. . 

The text of Yajnyawalkya directly bearing 
on the question under consideration is 
quoted by Mitakshara in s. 7 of Oh. Ias 
follows: 

"Of heirs dividing after the death of the 

father let the mother also take an equal 
share". 
' Obviously the word "mother" can have 
relation only to a case where at least one of 
hersons is alive and is being allotted a 
share at the partition. It is equally clear 
that the word "heirs" in the text just now 
quoted cannot be limited to the ‘descend- 
ants of the deceased father in the firat 
degree alone. It must include grandsons 
howsoever low. The textis, therefore, clear 
authority for the view which we are taking 
in the present case. This is further clear 
from the Mitakshara's commentary of the 
text and that is as follows:— 

“Of heirs separating after the decease 
of the father, the mother shall take a 
share equal to that of a son'".—verse 2 of 
8. 7. In Mayne's Hindu Law, 9th Edition, 
page 634 thesame view seems to have 
been taken— 

"If the father dies leaving male issue, 
and.also & widow who is the mother of 
such issue, she is only entitled to main- 
tenance until partition, and she ean never 
herself require a partition. But ifa parti- 
tion takes place by the acts of others, not 
being strangers, she will be entitled to 
receive ashare, if the effect of that parti- 
tionis to bréak up or diminish the estate 
out of whieh she would otherwise be 
maintained. Henceherclaim to a share 
is limited to the two following cases; 
first when the partition takes place by 
one ofher own descendants upon whose 
property her maintenance is a charge; 
secondly, when it takes place in respect of 
property in which her husband had an 
interest". 

In the present case both the conditions 
are fulfilled and we may with advantage 
emphasize the use of the words ‘issue'* and 
“descendants” in the paragraph jusl now 
quoted, 

The appeal fails and is dismissed with 
costs. 

G. H, 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Seconp Civin AprEaL No, 532 or 1926. 

January 4, 1927, E 
Present:—Mr. Justice Iqbal Ahmad. 
SHAM SARAN DAS AND oTHE&S — 

PLAINTIFF8— ÁPPELLANTS 
versus 
 HARBANS AND OTHERS—DEPENDANTS— 
RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), ss. 82, 34 (6) 
—Grove of ryot—Succession—Successor's right to sue 
—Report of succession, whether necessary. * 

Sub-section (5) of s. 34 of the U. P. Land Revenue 
Act can only apply to such cases of succession or 
transfer which necessitate the alteration of entries in 
the registers prescribed by cls. (a) to (d) of s. 32 of the 
Act, and has no applieation to cases with respect to 
which entries are made in the registers prescribed by 
el. (e) of s. 32 ofthe Act. A person succeeding to a 
grove belonging to aryot can, therefore, maintain a 
suit in respect of the grove even if he has not made a 
report of his succession. {p 396, col 2] 


Appeal against & decree of the Addi- 
tional District Judge, Moradabad. 

Mr. Shambhu Nath Seth, for the Appel- 
lants. 


Mr. Panna Lal, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ 
appeal and arises out ofa suit filed in the 
Revenue Court under s 102 of the Agra 
Tenancy Actfor recovery of Rs. 294.40 
with interest thereon from defendants 
Nos. 1 to 8. The plaintiffs’ case was that 
the said defendants purchased from the 
plaintiffs and their co-owners the produce 
of grove No. 254 for three years, viz., 1331 to 
1333 Faslis, for asum of Rs, 1,100 and that 
the plaintiffs’ share was. to the extent 
of six-annas. jin the grove. The claim 
‘was with respect to 1331 and 1332 Faslis. 


The defence to the suit was that there 
was no contract between the plaintiffs and 
the contesting defendants for payment of 
rent or for payment of the price of the 
produce of the grove, and that the con- 
testing defendants had purchased the 
produce of the grove from one Chaudhari 
Gumani Singh, who was the sarbarakar of 
one Musammat Ram Deiand had paid the 
price of the produce to him, and as 
such the plaintiffs were not entitled to the 
relief sought by them. 


The trial Court overruled all the “pleas 
taken in defence,and holding that the plaint- 
ifs’ share in. the grove in dispute was to the 
extent of six annas out of sixteen-annas, 
and that the defendants had failed to prove 
that they had made any payment to 
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Gumaoi Singh, passed a decree in the 
plaint ffs’ favour for recovery of Rs, 275 
with interest. ` 
On, appeal by the defendants the lower 
Appellate Court has affirmed most of the 
findings of fact arrived at by the trial Court 
but hus dismissed the plaintiffs’ suit on the 
ground that the suit was barred by s. 34 
(5) of the Land Revenue Aot (III of 1901.) 
A perusal of written statementand of the 
judgment of the first Court leaves no 
room!for doubt that the plea that the suit 
was barred by sub-s, (5) of s, 34 of the 
Land. Revenue Act was never taken inthe 
trial.Court, and this plea appears to have 
been; for the first time, taken in appeal 
befor» the lower Appellate Court. Sub- 
gecticn (5) of s. 34 of the Land Revenue Act 
ean o1ly apply to such cases of.suecession or 
transler which necessitate the alteration. 
of eniries in the registers prescribed by 
els, (4) to(d) of s. 32 of the Land Revenue 
Act,:and has no application to cases with 
respect to which entries are made in the 
regiéters prescribed by cl. (e) of s. 32 of the 
Land Revenue Act. a 
It isargued by the learned Counsel for 
the. appellants that in the village in. which 
the ‘grove in dispute is situate there are 
two kinds of groves, one known as bagh 
riayznand the other as bagh zemindaran: 
Ifthe grovein dispute is of the former 
description, that is, if it belonged to ryots 
in the village who had the. rights of. a 
grove-holder in the same their names could 
not:»e entered in the register prescribed 
by cis. (a) to (d) of s. 32 of the Land Revenue 
Act, and the suit would not be barred by 
sub's. (5) of s. 34 ofthe Act. Itis pointed 
out. by the learned Counsel that there. i8 
evicence upon the record showing that the 
grove in dispute is of the former class, 
and that the plaintifis-appellants had a 
right to a share in the same not as a 
zemindar but as a grove- holder. This 
argument does not appear to have been 
advanced before the lower Appellate Court 
and as such, Ihave refrained from decid- 
ing the point myself without giving the 
parties an opportunity of adducing fresh 
evilence on the point. The lower Appellate 
Court has also not recorded any finding 
on: the point as to whether or not any pay- 
meat was made to Gumani Singh as alleged 
by the defendants. e 
Before Ican satisfactorily : dispose of this 
apoeal, it is necessary to have a finding 
from the lower Appellate Court on the 


t 
' 
i 


- [102.1, C. 1927] 


following points :—- 


held by the plaintiffs and their co-sharers 
as a zemindar, oris a grove held by them 
as ryots in tiie village? 

(2 Whether any payment was made by 
defendants Nos. 1 to 8:to Chaudhri Gumani 
Singh, if made, are the defendants absolved 
from liability to pay to the plaintiffs their 
share ofthe price ofthe produce for the 
years in dispute? 

The parties will be atliberty to adduce 
fresh evidence. On receipt of the findings 
ten days will be 
tions. 

A. N. A. . 


—MÀ m 


Case remanded. 


CALCUTTA HIGH COURT. 
Civit Revision No. 683 or 1926. 
December 21, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
KUMARISH CH. MUKHOPADHYA — 

> PraiNTIFF—PRETITIONER 
versus 
RAM TARAN GHOSH AxD orRERs— 
‘Opposite PARTY. 


Bengal Tenancy Act (VIII of 1885), s. 158—Suit to 


recover rent-—Plea that holding forms part of bigger 
holding—Dismissal of suit—Appeal, whether lies. 

Plaintiff instituted a suit to recover the rent of a 
certain jama. The defence set up was that the alleged 
jama had no separate existence but formed a part 
of a bigger holding. This plea was accepted by 
the trial Court and the suit was dismissed: 

Held, that the case did not fall within the excep- 
tion tos. 153 of the Bengal Tenancy Act and that an 
appeal was not, therefore, competent to the District 
Judge. 


Appeal from a judgment of the District 
Judge, Burdwan, in Rent Motion No. 10 of 
1935. 

Babu Gopendranath Das, for the Petiti- 
tioner, i 

Babu Brij Mohan Majumdar, 

Deputy Registrar. | 
JUDGMENT. 

Mukerji, J.—The judgment of the 
learned District Judge complained of in 
this Rule deals with an application for 
revision of a decision passed by- the learn- 
ed Munsif in a suit forrent. An appeal 
was filed by the petitioner before us in 
the Court of the learned District Judge 
against the said decision of the Munsif. 
The learned Judge being of opinion that 
no appeal lay passed an order to the effect 
that the memorandum of appeal would 
be treated aga petition of motion. If the 


for the 
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EE , learned Judge was dealing with the matter ^ 
(1) Whether grove No. 259 is a grove. 


in revision it is clear that his judgment 
cannot be assailed for he has observed in - 
his judgment that even if the Court of 
first instance had wrongly decided the 
question of res judicata in favour of the: 
opposite party, that decision could not be 
challenged in revision, becausgin revision, 
the learned Judge would be confined to 
questions of jurisdiction. It has, however, 
been urged before us that an appeal lay 
to the learned District Judge. Now, it 
appears that the plaintiffs case was that 
there were two jamas, one bearing a rental 
of 10-annas and the other of Rs. 2-2 
and the suit out of which this applieation 
arises was*one for recovery of rent in 


, respect of the jama bearing the rental of 


10-annas, The defence set up on behalf 
was ¿that this jama 
which is alleged to bear the rental of 10 
annas has no separate existence but that 


this jama together with the other jama 


. formed one bigger holding of,which the 


totalrental payable by the defendants to 
the plaintiff was Rs. 2-12-0. The decision 
of the Munsif was that so far as the jama 
alleged on behalf of the plaintiff was con- 
cerned, it had no separate existence and 
there was no relationship of landlord and 
tenant between the parties in respect of 
such a jama and generally speaking the 
findings of the learned Munsif were in 
favour of the contention put forward on 
behalf of the defendants,. namely, that 
the defendants held the bigger jama as 
was alleged by them and in that view of 
the matter the plaintiff's suit was dismiss- 
ed by him. The petitioner’s contention 
before us is that the decision of the learned 
Munsif as aforesaid amounted to a decision 
on a question of the amount of rent annual- 


' ly payable by a tenant and that, therefore, 


the case comes within the exception pro- 
vided for ins. 153 of the Bengal Tenancy 
Act. An unreported decision of this Court 
has been cited as an authority for the posi- 
tion which the petitioner takes up in this 
Rule. With all respect to the learned ` 
Judge who decided that case I am of opinion 
that that decision if it purported to lay 
down any general proposition such as has 
been contended for on behalf of the peti- 
tioner, was not correct and I am unable 
to follow thesame. lam of opinion that 
in this particular case no qu%stion has 
been decided which will bring the case . 
within the exception referred to in the . 
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section and consequently no appeallay to 
the learned District Judge. In this view of 
the matter I am of opinion that the Rule 
should be discharged. 

.&s the costs, of the opposite parties who 
have appeared in this Ruleappear to have 
been deposited by the petitioner there 
will be no fugther order as to costs in this 
Rule. 
^. Graham, J.—I agree. 

Z. Ke Rule discharged. 


LAHORE HIGH COURT. . 
Seconp Crvin Appear No. 1905 oF 1926. 
February 1, 1927. 
Present:—Mr. Justice Addison. 
KHUSHAL SINGH AND OTHERS—PLAINTIFFS 
— APPELLANTS 
versus 
LABH SINGH AND OTHERS —DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
v. 7—Minor—Compromise on behalf of minor—Absence 
of formal application for leave, effect of— Tests for 
granting leave—Duty of Court. 

Where the record shows that the Court applied its 
mind to the question whether it should sanction the 
compromise on behalf of the minors, an application 
for leave must be deemed to have been made by 
implication even though there is no formal applica- 
tion for leave on the record. [p. 359, col. 1.] 

It is not practicable to lay down a definite or hard 
and fast rule as to what particular materials a Judge 
may call for before he is satisfied that the com- 
promise is one forthe benefit of the minors. Nor 
is there any authority for the proposition that a 
Judge is bound to gauge the chances of success of 
the minors and weigh against them the chances of 
the opposite party and sanction only ifthe chances 
of the minors appear to be slender. |p. 359, col. 2.] 

Dhairyasingh Gordan v. Kissandas Tribbovan (1) 
and Janki v. Naunihal (2), followed. ] 

When a compromise is permitted it is to be pre- 
sumed in the absence of evidence to the contrary 
that the Court did itsduty in the matter and was 
satisfied that the compromise was for the benefit of 
the minors. [ibid] ` 

Second appeal from a decree of the 
Court of the District Judge, Sialkot, dated 
the 24th March, 1926. affirming that of the 
Subordinate Judge, First Class, 
dated the 22nd January, 1926. 

Mr. Fakir Chand, for Lala Badri Das, R. 
B., for the Appellants. : 

Mr* Shamair Chand, for the Respondents, 


JUDGMENT. -Jiwan Singh purchased 
certain land early in August, 1890. On the 
22nd August, 1890, he sold by a registered 
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deed a half share in the land to Kirpa Ram 
Jiwan Singh was Kirpa Ram's wife's brother 
Kirpa Ram sued the four sons of Jiwan 
Singh for possession of his half share in the 
landin the Court of the Munsif at Pasrur in 
the Sialkot Districton the 28th January, 1907, 
allegingin the plaintthat he had been given 


. possession at first but had been dispossess- 


ed by Jiwan Singh some eight years be- 
fore he instituted the suit. Of the defend- 
ants Amar Singh was a major and appear- 
ed on his own behalf and on behalf of his 
three minor brothers. Amar Singh con- 
fessed judgment on his own behalf and on 
behalf of his minor brothers and the Mun- 
sif sanctioned the corhpromise. The plaint- 
iff agreed to give up costs as judgment was 

confessed. f 

The present plaintiffs, who are three sons 
of Jiwan Singh other than Amar Singh, 
instituted the present suit on the lst July, 
1955, to recover possession of three-fourths of 
the land which went to Kirpa Ram by the 
decree in 1907. The plaint stated that the 
decree was not binding upon them as per- 
mission was not expressly given on their 
behalf by the Court to the compromise, and 
as Amar Singh, their brother, colluded with 
the decree-holder, the ground stated being 
that he should have defended the suit as it 
musthave been time-barred. "Various pleas 
were taken but the trial Court only decided 
two of them, namely, that there was no evi- 
dence to establish that Amar Singh acted 
dishonestly, i.e., collusively, and that the 
provisions of law regarding sanction for the 
compromise had been complied with and 
that the previous decree was, therefore, 
binding on the plaintiffs. On first appeal it 
was admitted that there was nothing to 
establish any collusion or dishonesty on the 
part of Amar Singh. It was merely con- 
tended thatthe provisions of the law were 
not complied within respect of the sanction 
required for the compromise. The learned 
District Judge agreed with the trial Court 
and dismissed the appeal, thus maintaining 
the order of the trial Court dismissing the 
suit. Against his decision this second ap- 
peal has been preferred. 

It would appear that the present suit is 
at least partly time-barred, as Lal Singh, 
one of the plaintiffs, must certainly be over 
21 years of age. This point, however, has | 
not so far been decided. It was also admit- 
ted before methat there was no evidence 
of dishenesty or collusion on the part of 
Amar Singh and the only point argued was 


[102 T. ©. 1927] 
that the provisions of s. 462 of the old 
9 Procedure Code had not been complied 
with. 

The land in question was the self-acquir- 
ed property of Jiwan Singh s> that the only 
obvious defence Amar “Singh could have 
raised in the first suit was that it was bar- 
red by limitation. It must be remembered, 
however, that Kirpa Ram had a half share 
in the land and it would have been upon 
the défendants in the first suit to prove 
that the possession of Jiwan Singh, who was 
& co-sharer, became adverse by some overt 
act more than 12 years before the suit. 


This is always a difficult’ proposition to. 


establish, and, as it was alleged in the 
plaint that Kirpa Ram had only been dis- 
possessed some eight years before ‘he 
brought his suit, it would appear that the 
compromise was eminently reasonable, es- 
pecially as costs were given up by Kirpa 
Ram. Further, the record shows that the 
Court did apply its mind to the question 
whether it should sanction the terms on 
behalf of the minors and this implies that 
its leave was asked under s, 462 of the old 
Code of Civil Procedure though there is 
no formal application on the record for 
leave. The order passed by the Court was 
as follows :— : 

" Amar Singh defendant is a major and 
he is a well-wisher of the other minor de- 
fendants, for this reason I sanction the 
compromise". 

It was contended, however, that the Court 
Should have made an enquiry into the 
question whether the suit was time-barred. 
lt must be presumed that it asked the 
parties about this and that, in my opinion, 
was sufficient. No other enquiry was pos- 
sible unless the whole question had -been 
tried and all the evidence produced. i 

It was held in Dhairyasingh Gordan v. 
Kissandas Triabhovandas (1) that the question 
how far a Judge should go into the facts 
and the law of each case before he makes 
up his mind to sanction a compromise on 
behalf of minors must depend on the cir- 
cumstances of each case and where the 
Judge exercises his discretion in a judicial 
manner it cannot afterwards be called in 
question in subsequent proceedings. It is 
not practicable to lay down a definite or 
hard and fast rule as to what particular 
materials a Judge may call for before he is 


satisfied that the compromise is one for: 


(1) 94 Ind, Cag 194; 28 Bom, L, R, 363; A. I, R. 1996 
Bom. 291. lg 


bank ches. 
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the benefit of the minors. It must be left 
to his discretion and that discretion may 
vary io diffarenat cases. This authority of 
a Division Bench of the Bombay High Court 
applies with particular force to the present 
case. The sameruling continued that there 
was no authority for the proposition that 
a Judge is bound to gauge the chances of 
success of the minors and weigh against 
them the chances of the opposite party 
and sanction only if the chances of the 
minors appear to him slender. I have 
already, shown that the chances of the 
minors were slender, but, had it been 
otherwise, it would not have affected the 
question. 

Anothef important ruling is Janki v 
Naunihal (2) where it was held that it 
was not necessary that the order grant- 
ing leave fora compromise on behalf of 
a minor should expressly state that the 
Court has considered the terms of the com- 
promise and thought them beneficial to 
the minor and that it was sufficient if the 
facts and circumstances showed that the 
Court did as a matter of fact apply its mind 
to the terms of the compromise and con- 
sidered them beneficial to the minors. The 
words ofthe order I have already quoted 
establish that the Court did apply its mind 
tothe question of the benefit of the minors 
and that it could not havehad more facts 
and circumstances before it unless it had 
heard the whole evidence on the one obvious 
point that arose in the case, namely, that 
of limitation. In the ruling quoted the 
judgment of the Calcutta High Court in 
Midnapore Zemindari Co. Lid. v. Gobinda 
Mahto (3) was approved. It lays down the 
rule that when a compromise is permitted 
it is to be presumed in the absence of evi- 
dence to the contrary that the Court did 
its duty in the matter and was satisfied 
that thecompromise was for the benefit of 
the minors. I agree with the rulings to the 
effect that the attention of the Court must 
be drawn to the fact that tbe minors’ in- 
terests are affected by the compromise but 
it is clear in the present case that this was 
done and that the Court considered all 
the possible material which it could have 
before it at that time and then sanctioned 
the compromise. The decision of the learn- 
ed District Judge was, therefore, correct 
and 1 dismiss the appeal with costs. 

R. L. Appeål dismissed. 

(2) 39 Ind. Cas. 53; 36 P. Tt, 1917; 9 P, D, R. 1917, 

(3) 8 C. L. J, 31 at p. 33. 
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i MADRAS HIGH COURT. 
Civin APPEALS Nos, 219 or 1923 anp 1540F 
A 1924. 
January 11, 1927. l 
Present:—Mr, Justice Waller and 
Mr. Justice Madhavan Nair. 
IN A. S. No. 219 or 1923. 
W. SUBBALAKSHMI AMMAL— 
DzrFENDANT No. 1—APPELLANT 


versus 
NARASIAH-PramrTIPF No. 2— 
RESPONDENT 
Iw A. S. No. 154 or 1994. 
.À, LAKSHMINARASIMHA AIYAH— 
PLAINTIFE No. 1—AÀPPRLLANT 
versus 
W. SUBBALAKSHMI AMMAL AND 
ANOTHER— DEFENDANT No, L AND PLAINTIFF 


No. 2— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 21, 51—Sale- 
. deed—Description of properties—Sufficiency for iden- 
tification—Entry in Book IV instead of Book I, effect 
_ of —Limitation Act (IK of 1908), Sch. I, Art..47—Order 
of Magistrate under s. 145—-Article whether applicable 
to suit by person not entitled to possession on date of 
order—Hindu Law—Joint family—Purchase by one 

member—Beneficial ownership of other members. 


A purchase in the name of a member of a joint 
Hindu, family does not accrue to the benefit of the 
other members of the family in the absence ofany- 
thing to show that the purchase money was taken 
from the family funds. [p. 362, col. 2.] 


"For the purposes of s. 21, Registration Act, the. 


description ought to be sufficient to identify the 
property, but it need not be a description of local 
character and need not be such asto indicate to one 
searching the register without further enquiry or in- 
formation the precise property to which the entry 
relates. (p.383, col. 2.] 
Narasimha Nayanevaru v. Ramaligamma Rao (3), 
relied on. 5 
Where the properties in a sale-deed were described as 
e “all the immoveable and moveable properties which 
were in A's possession and enjoyment as belonging 
to A at the time of his death in zemin Palanioor 
village, Sriperumbadur Talug, Chingleput District:” 
Held, that the description was sufficient within the 
meaning of s. 2), cl. (D), Registration Act. [ibid.) 


An error in mere procedure committed bya Sub- 
Registrar such as entering a transfer in Book No. 
IV and not in Book No. I as prescribed by s. 51 cl. 
(2) vil not render the registration invalid. |p. 364, 
col. 1. 

Narasamma v. Subbarayudu (2), distinguished. 

Article 47 of Sch. I of the Limitation Act would 
apply only to cases where at thé time the order as to 
possession is passed under s. 145, Criminal Procedure 
Code, the plaintiff had an existing right to sue for 
possession. [p. 365, col. 1.] 

Paladugu Parasuramayya v. Valli Ramachandradu 
(6), followed. 


Appeals against a decree of the Dis- 
anes Court, Ohingleput, in ©. S. No. 14 of 
1922, ` 


D. SUBBALAKSHMY AMMAL V. NÀRASIAH. 
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Mr. P. R. Ganapathi Ayyar, for the Ap.. 
pellant. g 

Mr. B. Somayya, for the Respondent. — 

JUDGMENT.—These twp appeals 
arise out of O. S. No. 14 of 1922 in the , 


Court of the District Judge of Ohingleput ` 


which was instituted under the following 
circumstances:—The plaintiffs in the suit 
two undivided brothers, are the sons of one 
of the sisters of one Venusamiah who 
died on the4th of June, 1917, The Ist. 
defendant is the widow of Samaiyah, a 
divided brother of the said Venusamiah, ` 
who had also a younger brother Seetha- 
ramiah. The latter died leaving à widow ` 
Kanniammal, who dietl on the 4th of April, 
1917. The properties in her possession 
eame to Venusamiah who enjoyed them 
till his death. It is alleged in the plaint, 
that the suit properties consisting of those. 
which belonged to Venusamiah and Kanni- ` 
ammal were in the enjoyment of Venu- 
samiah, that the plaintiffs are entitled 
to sueceed to these properties under the 
Hindu Law and the Ist defendant who 
had no right whatever to the properties 
took unlawful possession of them along 
with others after Venusamiah's : death. 
Consequent on disputes between the par- 
ties as regards possession of these pro- 
perties, magisterial proceedings comment- ` 
ed which ended by the passing of an order. 
by the Deputy Magistrate, Saidapet, under 
8. 145, Criminal Procedure Code in favour 
of the Ist defendant and against the Ist’ 
plaintiff on the 21st of February, 1919. 
The 2nd plaintiff was not a party to this ' 
order. Subsequently the Ist plaintiff ob- ` 
tained the rights of the sons of the other 
sisters of the deceased Venusamiah by 
deeds dated the 25th June; 1919, 2]st . 
November, 1919, and 30th November, 1919, ' 
The two plaintiffs thus becoming entitled 
to all rights in the estate of the deceased 
Venusamiah filed a suit on 20th Febru-: 
ary, 1920, in the District Munsif’s Court to 
set.aside the order of the Deputy Magis- ' 
trate and for declaration of their title and 
for possession of the suit properties. The 
Ist defendant in that suit contended that ' 
the true value of the property put the' 
ease beyond the jurisdiction of the Dis- 
trict Munsif and also stated amongst other ' 
things that the plaintiffs were not the 
next of kin to the deceased Venusamiah 
as there were agnates and one Kothan- 
daramasamiah was the nearest rever- 
sioner and she filed a genealogical tree, 


[102 1. C. 1927] 


Accepting the contention that the suit was 
beyond his jurisdicjion, the District Munsif 
returned the plaint for presentation to 
the proper Court on the 28th of February, 
1921, On the 7th of July, 1921, the Ist 
plaintiff by Ex. O got a conveyance from 
Kothardanamasamiah of all his righis to 
the suit properties. Afterwards on the 
21st of March, 1922, he along with the 2nd 
plaintiff filed the present suit to establish 
their claims to the suit properties. In 
her written statement the Ist defendant 
who is the contesting defendant denied 
that the plaintiffs are the heirs of Venu- 
samiah and stated that the real heirs were 
living in Parandarami village, Wallajah 
. Taluk. It was also stated by her that the 
present suit filed beyond three years from 
the date ofthe Deputy Magistrate's order 
under s. 145, Criminal Procedure Code (21st 
February, 1919) is barred by limitation 
under Art. 47, Sch. I of the Limitation Act. 
On these “main contentions the learned 
District Judge held that Kothandarama- 
samiah was the nearest reversioner of the 
deceased Venusamiah, 
far as the Ist plaintiff who alone was a 
party to the magisterial proceedings is 
concerned was barred under Art. 47 of the 
Limitation Act, that the sale-deed Ex. C 
, though taken in thename of the Ist plaint- 
iff operated in favour of both the plaint- 
iff and that the 2nd plaintiff is, therefore, 
entitled to succeed to recover all the pro- 
perties that Venusamiah died possessed 
of and which were in the possession of 
the defendants. A decree was accordingly 
given in favour of the 2nd_ plaintiff. 
Against this decree the Ist defendant 
has filed A. S. No. 219 of 1923 and the 1st 
plaintiff has filed A. S. No. 154 of 1924, 
Accepting the finding that the suit is 
barred by limitation against the Ist plaint- 
iff Mr, Ganapathi Ayyar for the appellant 
in: A. S. No. 219 of 1923 has argued before 
us (l) that on the’ evidence the lower 
Court ought to have held that the plaint- 
iffs failed to prove that they were the 
nearest reversioners or that Kothandarama- 
samiah from whom the plaintiffs claim 
was the nextheirto Venusamiah's estate, 
(2) that even if Kothandaramasamiah has 
been proved to be the nearest reversioner 
he did not intend to convey any rights 
under Ex. C, (3) that no title could be 
conveyed under that document on account 
of defects in ‘registration under the Re- 
gistration Act, (4) that, if any rights were 
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conveyed at all, these, on a construction 
of the document, would only be in favour 


of the lst plaintiff and (5) that, in any 


event, on the findings of the District Judge 
the 2nd plaintiff would be entitled to only 
half the properties and not to the whole. 
Contesting the various main points above 
mentioned, Mr. Somayya, ih his A. S. 
No. 154 of 1924 has gone further and 
argued that the learned District Judge's 
conclusion that the Ist plaintiffs suit is 
barred under Art. 47 of the Limitation Act 
is wrong iu law and that the Ist plaintiff 
Should be given a decree for the entire pro- 
perties. 

On these respective contentions the 
main questions of law and fact that arise 
before us for consideration in the two 
appeals are these (1): Is Kothandarama- 
samiah the nearest reversioner to the estate 
of the late Venusamiah? (2) Did 
Kothandaramasamiah intend to convey any 
rights under Ex. C, and if so, in whose 
favour were the rights conveyed? (3) Is 
the document invalid under the registra- 
tion law ? (4) Is the suit barred by limita- 
tion so far as the Ist plaintiff is concern- 
ed under Art. 47 of the Limitation Act? 
and (5) Whatis the appropriate decree to 
be passed in pursuance of our conclusions 
on the &bove points ? 

It may be said at the very outest that 
there is no confliet of interest between 
the lst plaintiff and the 2nd plaintiff in 
the suit. It is stated in para. 8 of 
the plaint that the plaintiffs inter se have 
no dispute either as to title or interest, 
the two being members: ofa joint Hindu 
family, They do not seek for any division 
or specification of thier interest in the suit 
properties. The appeals have also been 
argued by Mr. Somayya on the same basis. 

We will now proceed to consider the 
various points in order. 

Point No. 1—The question is whether 
Kothandaramasamiah is the nearest re- 
versioner to the estate of the late Venu- 
samiab. The onus of showing the rela- 
tionship is certainly on the plaintiffs. 
Though the 1st defendant now denies in 
her written statement that he is the 
nearest reversioner, she admitted in her 
prior written statement that Kothanda- 
ramasamiah is the nearest reversioner* of 
Venusamiah and it was on that ground 
that the Ist plaintiff was persuaded to 
purchase under Ex. C, Kothandarama- 
samiah’s rights. The present statement 
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.of the lst defendant that there are nearer 
gnatis living in Parandarani village is 
in contradiction of her prior assertion, 
It is pointed out by the learned District 
_Judge that when she was served with 
interrogatories as to who the nearest 
gnatis were,» she did not give a. proper 
reply and merely said that the genealogi- 
cal tree showed sufficient information. 
She has not herself -gone into the wit- 
ness-box, nor has any evidence been given 
in support of her assertion. Kothanda- 
yamasamiah, the alleged nearest rever- 
sioner, has given evidence in favour of 
the plaintiffs’ case. He does not say that 
there are nearer. agnates than himself 
to the deceased Venusamiah and no such 
question was ever put to him by the 
lst defendant. If we accept his evidence 
it will show that he is the nearest re- 
versioner. In these circumstances, we 
think on the evidence before us the 
learned District Judge has come to a 
correct conclusion that Kothandarama- 
samiah is the nearst reversioner of the 
deceased Venusamiah. 

Point No. 2.—Exhibit O is described as 
a deed of sale of reversionary right exe- 
cuted on the 7th of July, 1921, in favour 
of Avadanam Lakshimanarasimha Iyer (lst 
plaintiff)............ by Kothandaramasamiah 
Mq It runs as follows: “Though I am 
a near heir and dayadhi having rever- 
sionary right to get and enjoy after the 
lifetime of Venugopalaswami Iyer......... 
all the immoveable and moveable proper- 
ties which were.in his possession and 
enjoyment as belonging to him at the 
time of his death in Zamin Palanjoor 
village, Sriperumbadur Taluk, Ohingleput 
District, yet his elder brother's wife Sub- 
balakshmi Ammal (Ist: defendant) has 
taken the said properties wrongfully and 
is in enjoyment of the same. Now, as 
I have no leisure to file a suit in respect 
of it and as you........ have already filed 
a suit in this connection and as it has 
appeared to you that there might be 
some doubt regarding your right and 
thereupon you have made a request ‘to 
me, I have consented thereto and have 
sold to you absolutely for Rs. 209 the 
right that I possess. As I have received 
the said money upon payment by you, 
you and your heirs are to take all the 
reversionary right that I possess and 
obtain the properties both by relinquish- 
ment and (from her) and by suit and 
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enjoy the same, and I have no objection 
with regard to it. Deed of sale of re- 
versionary right executed by me to this 
effect with consent." On thé language of 
the document we have no doubt that 
Kothandaramasamiah intended by it to 
convey all his rights as to the nearest re- 
versiener of Venusamiah and did convey 
such rights. It is described as a deed 
of sale of reversionary right. It states 
further: “I have sold to you absolutely 
for Rs. 200 the right that I possess. As 
I have received the said money on pay- 
ment by you, you and your heirs are to 
take all the reversionary right that I 
possess.” This language is very explicit. 
The executant of the document conveys 
absolutely to the Ist plaintiff all the 
rights which he as reversioner haa in the 
properties in question. We must hold 
that under Ex. O Kothandaramasamiah 
in the 
suit properties. In support of this con- 
struction Mr. Somayya has referred us to 
the language of the assignment deed in 


‘Rajarajeswara Dorai v. Sundarapandiya- 


swami Thevar (1). No detailed reference 
to this documentis called for, as the con- 
clusion to be arrived at in each case would 
depend upon the construction of the langu- 
age used in the document in that case, 

The next question is whether the con- 
veyance by Kothandaramasamiah was only 
to the 1st plaintiff or whether it was jointly 
in favour of both the plaintiffs. As the lst 
aud 2nd plaintiffs are undivided brothers- 
the learned District Judge pre sumes that, 
when the lst plaintiff purchased the rights, 
he spent family funds, that whathe purchased 
accrued to the family and that, therefore, 
the 2nd plaintiff has also acquired rights 
under Ex, C. We cannot agree with this 
view. There is no evidence in support 
of it. The language of the document clearly 
leads to a contrary conclusion. No refer- 
ence is made init to the 2nd plaintiff and 
it is stated that the conveyance is to the 
lst plaintiff absolutely. There is no evi- 
dence that the purchase money was taken 
from the family funds. In these circum- 
stances, we do not think that the learned 
District Judge was right in inferring, 
from the bare fact that the lst and the 2nd 
plaintiffs are undivided brothers that the 
purchase under Ex. C was a joint pur- 
chase and enured to the advantage of the 
2nd plaintiff also. 

(1) 27 Ind. Qas. 283; 27 M. L, J. 694 at p. 717, 


[102 I. O. 1927] 


Point No.3. This point raises the ques- 
tion whether the document Ex. C conveys a 
valid title to the lst plaintiff asit was accept- 
ed.for registration and registered without 
sufficiently complying with two important 


provisions ofthe Registration Act, namely, 


8. 21, c]. (1) and s. 51, cl. (2). It is contended 
(1) that Ex. O is inoperative as it contains no 
description of property sufficient toidentify 
the same as required by 8. 21, cl. (1) of the Re- 
gistration Act and (2) that, as it was entered 
only in Book No. IY and not in Book No. 1 
as prescribed by s. 51, cl. (2), it cannot 
affect any immoveable property. In sup- 
.port of these contentions reliance is placed 
on Narasamma v. Subbarayudu (2). 


We may point out that this question has 
been raised for the first time in this Court, 
but asit is oneoflaw and nothing which 
does not appear from the document has 
been referred to in support of the conten- 
tion, we allowed Mr. Ganapathi Iyer to 
argue it. Exhibit O describes the proper- 
ties as "all the immoveable and moveable 
properties which were in his possession 
and enjoyment as belonging to him at the 
time of his (Venusamiah's) death in Zemin 
Palanjoor village, Sriperumbadur Taluk, 
Chingleput District. It also states that “the 
exeeutant is a near heir and dayadhi having 
reversionary right to get and enjoy after 
the lifetime of  Venugopalaswami Iyer, " 
Any one reading the document would know 
where the immoveable properties referred 
to in it are situated, to whom they belong 
and what title the executant has to those pro- 
perties, This information should ordinarily 
enable a person to identify in original the 
property referred to in the document with- 
out any difficulty. In our opinion, the des- 
cription of the property given in the docu- 
mont is sufficient to identify the same. 
The decision in Narasamma v. Subbara- 
yudu (4) held that a description of property 
in a release deed and executed toa Hindu 
widow by her husband's relative as ‘‘the 
property ofthe deceased" mentioned in the 
document was not a suffisient description. 
Itis not clear fromthe document what ex- 
actly was the description of the property 
inthe release deed. In a later ease our 
Court held that a description of property 
as “my family property" in a deed of parti- 
tion is sufficient for the purposes ofs. 21 
cl. (1) of the Registration Act [See Nara- 


(2) 18 M, 364; 6 Ind, Dec. (s. s.) 603, 
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simha Nayaneraru v. Ramalingamma Rao 
(3) Inthatcase the Courtexpressed the 
opinion that it was enough that the pro. 
perty was described as the property bought 
or inherited from A. B. The learned Judges 
said. "The description isto be sufficient to 
identify the property, but as s. 22 of the 
Registration Act shows, it need not be a 
description of local character. It need not 
mention the street in which the house ig 
or give the name or the superficial area, Tt 
follows that the deseription is not required 
tobe stich as to indicate to one searching 
the register without further enquiry or in- 
formation the precise property to which 
the entry*relates." We think the case be- 
fore us falls within the scopeof this deci- 
sion. Exhibit C cannot, therefore, be held 
to be invalid on'the ground that it does 
not containa sufficient description of the 
property within the meaning of s, 21 cl. (1) 
of the Registration Act. i 


The next contention is that Ex. Q does 
not affect immoveable property as it was en- 
tered in Book No. iV and not in Book No I 
as prescribed bys. 51 of the Registration 
Act. It mightat first sight appear that 
this contention is supported by the deci- 
sion in Narasamma v. Subbarayudu (2) but 
a careful perusal of the judgment will show 
that the decision should not be given a 
wide application: but should be understood 
strictly with reference to its particular facts 
In that case a deed was executed in favour 
of a Hindu widow by her husband's relative 
releasing all the rights he had in the pro- 
perties of her deceased husband. She (4th 
defendant) sold the properties to defendants 
Nos. 1 and 2, while her husband's relative 
(3rd defendant), after executing the release 
deed, sold them to the plaintiff. The release 
deed Ex. I was entered in Book No. IV 
and not in Book-No. I as prescribed by s. 51 
of the Registration Act. The question ‘tor 
decision was whether the Plaintiff was 
entitled to rec ver the properties from defend- 
ants Nos. land 2. In holding that he was 
entitled to recover them, the learned Jud es 
make the following observations with refer. 
ence to the point now uader consideration: 
“Ist and 2nddefendants on seeing their yen. 
dor'atitle-deed, if they had exercised ordinare 
care and caution, must have seen thé Ha 
in her title whereas no amouat of search 
in the Book No. I in the Registration Office 
would enable the plaintiff to discover that 


(10M.L,J.104. ^ -- 
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the property zold to him by 3rd defendant 


did notin fact belong to 3rd defendant as ' 


gnati of the last owner Gopal Rao, but to 
4th defendant who is the step-mother of the 
last owner.” The learned Judges rthought 
that a stranger like the plaintiff in that case 
should not be made to suffer fora mistake 
which the4th defendant could have easily 
rectified and that she had herself to blame 
if she became a loser thereby and her trans- 
ferees of course stood in her shoss. The 
subsequent observations in the judgment 
also show that one of the main considera- 
tions which influenced them in arriving at 
their conclusion was the fact that in that 
ease the property had passed to a third 
party for consideration and that lre should 
not be made to suffer because the parties 
to the document did not take sufficient 
care to get the document entered in the 
proper book in the Registration Office. 
Such considerations do not arise in this 
case atall. The lst defendant the widow 
has got no conveyance in her favour and 
cannotin any way be said to be prejudiced 
bythe wrong entry of Ex. C in Book 
No. IV. In this connection the following 
remarks of their Lordships of the Privy 
Council in Sah Mukhun Lall Panday v. 
Sah Koondun Lall (4) may be referred to 
with advantage: . 

"If the Registering Officer refuses to 
register, the mistake may be rectified upon 
appeal vnder s. 83, or upon petition under 
s. 84, as the case may be; but, if he registers 
where he ought not to register, innocent 
persons may bemisled, and may notdiscover, 
until it is too late to rectify it, the error by 

ewhich, if the registration is in consequence 
' ofit to be treated as a nullity, they may 
be deprived of their just rights.” This case 
is not referred to in Narasamma v. Subbara- 
yudu (2) and it does not coutain a discus- 
sion of the general question whether an 
error in mere procedure committed by the 
Registrar will render ue the document 

hich he has registered. 
Tor these baa we hold that Ex. C 
is not invalid on'either of the grounds urged 
by the learned Vakil for the appellant: 

Point No. 4.—This point relates to the 
question whether the Ist plaintiffs suit is 
barred by limitation under Art 47 of the 
Limitation Act. Article 47 prescribes “three 
years from the date of the final order in the 
case" asthe period of limitation for a suit 


4) 21A. 210at p. 216; 15 B. L. R. 228; 24 W. R. 
m ) Sax, P, O, J. 308; 3 Guth, P, O. J 170 (P. O.) 
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brought “by any person bound by an order 
respecting the possession of immoveable 
property made under the Code of Criminal 
Procedure, 1898...0r by any one claiming 
under such person, to recover the property : 
comprised in such order." In this case tke 
órder against the 1st plaintiff in the miscel- 
Janeous proceedings under s, 145, Criminal 
Procedure Code was passed by the Deputy 
Magistrate, Saidapet on 21st February, 
1919. The present suit was instituted on 
21st March, 1922. At first sight it would 
appear that the suit is barred because : 
when it was instituted three: years had 
elapsed from the date of the Magistrate's : 
order. Butitis argued by Mr. B. Somayya 
that Art. 47 has no application to a case like : 
the present where the facts show that at 
the time when the Magistrate's order was. 
passed there was no existing right in the 
lst plaintiff to sue for possession of the. 
suit properties. It will be remembered 
that at the time of the magisterial proceed- 
ings, the Ist plaintiffs only claim to the 
properties was based on his relationship 
to the deceased as his sister's son. This 
jn law would give him no right to the pro- 
perties unless he became entitled to them 
as the nearestreversioner and the rights, 
as such, he acquired only after he obtained 
a conveyance under Ex. O, dated 7th July, . 
19210f Kothandaramasamiah's rights. It 
is obvious, therefore, that, at the time 
when the Magistrate passed his order, the 
lst plaintiff had no existing right to sue; 
for possession. This argument is supported. 
by the decision in Bola: Chand Ghosal v. 
Samiruddin Mandal (5). In that case a suit 
was instituted by four co-sharers againsta . 
zemindar for specifio performance of an . 
agreement to lease lands and a decree was 
obtained directing the zemindar to execute 
a patta. Before the patta was actually 
executed, in a proceeding by oneof the 
co-sharers an order was passed by the 
Magistrate under s. 530 corresponding to 
s. 145 of the present Criminal Procedure 
Code on the ground that the petitioner 
had failed to establish possession. After- 
wards a patta was obtained by the co- 
sharers by an order of the Court in ex- 
ecution of the decree for specific perform- 
ance and a suit iwas instituted by the 


. co sharers more than three years after the 


order of the Magistrate under s. 530 (145). It 
was held by the learned Judges that Art. . 


(8) 18 O, 610; 0 Ind, Dee, (x, &) 873, 


(102 1. C. 1929], 


47 did not apply to the facts of the case 
as noright'tosue in ejectment existed in 
favour of the co-sharers at the time when 


the magisterial order was passed. As such ` 


rights came into existence only when the 
patta was executed by the direction of the 
Court which was subsequent to the passing 
of the order under s. 530 (145), Criminal 
Procedure Code, the learned Judges held 
that the suit to recover possession would 
not be barred. The following extracts 
from the judgment deal with the point 
under consideration: “We think that the 
provision (Art. 47) cannot apply particularly 
having regard to the terms ofs 145, as it 
now stands which contemplates an action 
in ejectment...... Art. 47 must refer to such 
_ aright of suit, and a judgment under s. 
550 of the Criminal Procedure Code, 
existing at the time of the passing 
ofthe order. We do not think a right to 
sue in ejectment existed at the time: No 
such suit could be-brought until the lease 
was granted..." Ia the case before vs at the 
time when the order by the Magistrate 
was passed the Ist plaintiff had no legal 
right to institute a suit in ejectment against 
the defendants, As he obtained such a 
right only after the passing of the Magis- 
trate's order, Art.47 is not a bar to his 
present suit. We do not think that the 
decision in Paladugu Parasuramayya v. 
Valli. Ramachandradu (6) is contrary 
to this view; on the other hand, it seems 
to supportit. In this view, the lst plaint- 
iffs suit is not barred by Art, 47 of the 
Limitation Act. . 

Taking the two appeals together we, 
therefore, hold that Kothandaramasamiah 
was the nearest reversioner to the deceased 
Venusamiah, that his reversionary rights 
were validly conveyed to the Ist plaintiff 
and that the present suit instituted by him 
is not barred by Art. 47 of the Limitation 
Act. In this view the question argued by 
Mr. Ganapathi Iyer as regards whether 
the 2nd plaintiff is entitled to the whole 
or half of the property does not arise for 
determination. 


In the result, we dismiss A. S. No. 219 of 
1923 with costs, allow A.S. No.154 of 1924 
with no costs. The lst plaintiff will, therefore, 
geta decree as prayed for but as he agrees 
that the decree may be passed in favour 
of himself and the 2nd plaintiff jointly 


(6) 21 Ind. Cas. 564; 38 M. 432 at p. 435; M M. L. 
7.392; (1913) M. W. N. 871. 
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we order that such a joint decree should be 

passed. 
V. N. V. Appeal No. 219 dismissed. 
Appeal No, 154 allowed. 





PATNA HIGH COURT. 
Apprsts FROM APPELLATE DECREES Nos, 752, 
Bly AND 820 oF 1924. 

June 4, 1926. 

Precent:—Mr. Justice Das and 

. Mr. Justice Adami. 
Shatkh ABDUL HASAN AND OTHERS 
—DEFENDANTS—APPELLANTS 
: VETSUS 
Shaikh ASGHAR ALI AND CTHERS 
— PLatnT:FFS-—RESPCNDENTS. 

Bengal Cess Aet (IX of 1880), ss. 4, 41 (3'--'Culte- 
vating raiyat’, definition of- -Tenure-holders~-Division 
of holding - Co-sharer paying less than Hs, 100, whether 
cultivating raiyat— Liability to pay cess, extent of. 

Where a person cultivates the land himself and 
pays rent not exceeding Rs. 100 per annum he is a 
‘cultivating raiyat’ within the detinition of the Bengal 
Cess Act whatever may be the character of his hold- 
ing under the Bengal Tenancy Act and is liable to 


pay cess only at the rate of half an anna in the rupee. 
[p. £66, col. 1.] 

The denomination, ‘cultivating raiyat’ has nothin g 
to do with the Bengal Tenancy Act nor has the Ben- 
gal Tenancy Act anything todo with the realisation 
of cess, [p. 366, col. 2.1 


_Appeals from the decrees of the Addi- 
tional Subordinate Judge, Bhagalpur, dated 
the 18th March, 1924, reversing those of the 
Munsif, Second Court, Bhagalpur, dated the 
10th March, 1923, i 

Messrs. Manohar Lal and Jagannath 
Prasad, for the Appellants. i 

Messrs. S. M. Naim and A. H., Fakhrud- 
din, for the Responden's. 

JUDGMENT. 

Adami, J.—These three second ap- 
peals arise from three suits in which the 
plaintiffs as landlords sought to recover 
from the defendants as tenure-holders 
arrears of cess for the years 1326 to 1329 at 
the rate of one-anna in therapee. The defen- 
dants contested the suit on the ground 
that they were not tenure-holders but cul- 
tivating ra?yats and were liable only to 
pay at the rate of  halfanna in the 
rupee. ? 

lt appears that there was a tenure of 
300 bighason an annual jama of Rs. 560, 
This tenure came to beheld by ‘a number 
of co-sharer tenure-holders who subsequ- 
ently agreed with the landlord that each 
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should pay his share of the jama according 
to the amount.of land he held in the tenure. 
The defendants in the three suits are co- 
sharer tenure holders, the amount of whose 
annual jama does not amount to as much 
as Rs. 100, * 

The trial Court found that,as a matter 
of fact, the defendants were cultivating 
raiyats within the meaning of the Cess Act, 
and, therefore, they were liable to pay 
at the rate of half-anna in the. rupee 
only. 

On appeal the learned Subordinate 
Judge has come to.a different finding. He 
has stated that though he agrees with the 
Jearned Munsif that the liability to pay cess 
is based upon’ the provisions of the Oess 
Act and not upon the Bengal Tenancy Act, 
he still findsit difficult toagree with the 
Munsif that having regard to the definition 
given ins. 4 of the Cess Act, the respond- 
ents must be taken to be cultivating 
raiyats. He refers to the fact that tne 
defendants are entered in the Record of 
Rights as tenure-holders and he also refers 
to and relies on the fact thatthe defendants 
are co-sharer tenure-holders within the mean- 
ing of the Bengal Tenancy Act. He holds 
that a division of a tenure could not change 
. ite character, nor would the distribution of 
its rental convert it into a different species 
of holding. He notices that in the Record 
of Rights though the defendants are entered 
as tenure-holders the cess to which they 
are liable is stated 10 be at the rate of half 
anna per rupee, but he holds that this was 
* due to a mistake. 

It is clear that the learned Subordinate 
Judge has taken a wrong view, The Cess 
Act in s. 41, sub-s. (3) states that every 
cultivating raiyat shall pay to the person 
to whom hisrentis payable one-half of the 
local cess calculated at the prescribed rate 
upon therent payable byhim Therate which 
is payable under the notification of the 
‘Government is one-anna and, therefore, 
a cultivating raiyat would have to pay 
halfanna in ^ the rupee. The term 
“cultivating raiyat” is defined ins. 4 as 
meaning a person cultivating land and 
paying rent therefor not exceeding Rs. 100 
per annum; and a “tenure” is defined as 
including ewery interest in land, whether 
rent paying or not save and except an 
estate as defined in the Act and save and 
except the interest of a cultivating raiyat. 

. The Act thus clearly states that where a 
person cultivates land and pays rent not 
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exceeding Rs. 100 perannum such a per- 
Son is liable to pay at the rate of half the 
rate paid by a tenure-holder. The denomi- 
nation “cultivating raiyat" has nothing 
to do with the Bengal Tenancy Act, nor 
has the Bengal Tenancy Act anything to 
do with the realisation of the cess. In 
deciding whether the defendants are liable 
to pay as tenure-holders or not, we have 
to consider the definitions given in the 
Oess Act and find out who is liable, and 
if a person cultivates the land himself and 
pays rent not exceeding Rs. 100 he is a 
cultivating raiyat whatever may be the 
character of his holding under the Bengal 
Tenancy Act. The defendants in this case 
pay a rent under Rs. 100 and, if they 
cultivate the land themselves, they will be 
liable only to pay cess at the rate of half an 
anna per rupee. There is nothingin the judg- 
ment of the lower Appellate Court to show 
us whether these defendants do actu- 
ally cultivate the .lands themselves, 
and the case must go back to the lower 
Appellate -Court for a consideration of the: 
evidence and decision whether these de- 
fendants do cultivate the lands themselves. 
If they do, since they fall under s. 41, 
they are cultivating raiyats and can only be 
Jiable to pay cesses at the rate of half-anna 
in the rupee. 

' The decree of the lower Appellate Court 
must be set aside and the case must ‘go 
back to it for decision according to the 
directions given above. Costs will abide 
the result, 4 

Das, J,—I agree. 


A, N.A. Case remanded, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
ORIGINAL Crvin Suit No. 319 or 1922. 
February 17, 1927. . 
Present:—Mr. Rupchand Bilaram, A. J. C, 
Firem or RAMESHARDAS-BENARASIDAS 
—PLAINTIFFS 


veTSUus 
Tiru or TANSOOKHRAI BASHE- 
SHARILAL-—DEFENDANTS. 

Contract Act (IX of 1872), s. 215—Principal 
and agent—Agent's transactions on behalf of principal 
with himself, how fur binding on the princtpal—Pre- 
sumption. 

A purchase ora sale made by a commission agent 
of his own goods for or to his principal without dig 
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closing that fact is not €pso facto void for failure to 
disclose a material fact; nor is a contract for future 
delivery, if. made by the agent with himself, ipso 
facto void, because there is a possibility of its being 
aisadvantageous to the principal. There is no pre- 
sumption that such contracts are disadvantageous 
and whether they are so or not must be proved asa 
fact. [p. 368, col. 2; p. 369, col. 1.] 

Firm of Jankidas Banarsidas v. Dhumanmal (1), 
explained and distinguished. i 

Achutha Naidu v. Oakley Bowden & Co. (2), relied 
upon. . . 

Mr. Kalumal Pahlwmal, for the Plaintiffs, 

Mr. Kodumal Lekhraj, for the Defend- 
ante. 


JUDGMENT.—This is asuit on a com- 
mission agency account which consisted of 
two transactions, the first transaction was a 
purchase of 30 tons white Java sugar of 
July-September 1921 shipments and the 
other a purchase of 25 tons white Java 
sugar of October-December 1921 ship- 
ments, 

The defendants are a firm carrying on 
business at Ferozepore. It is not certain 
who its partners are, but it is not seriously 
disputed that the two brothers Sohanlal 
and Mahadeoparsad are partners in that 
firm. They had a third brother by name 
Ramnath. He was working at Karachi as a 
partner inthe firm of Badridas-Mohanlal 
and admittedly it was he who introduced 
the firm of the defendants to the plaintiffs. 
The plaintiffs say thatit was under his in- 
structions and with his knowledge and con- 
sent that they entered into the two transac- 
tions in question on behalf of the defend- 
ants. f 

Now, with regard to the first contract of 
30 tons July-September shipments, it 
appears that the plaintiffs made a contract 
of purchase of 10 tons July shipment with 
the firm of Allibhoy-Mamooji at the rate of 
Rs, 22 10-0 percwt. For the balance of 20 
tons, 10 tons being of August shipment and 
10 tons of September shipment the plaintiffs 
made a contract in which they were them- 
selves the sellers. The explanation of the 
plaintiffs is that they instructed the broker 
Devchand Madhowji to buy all the 30 tons 
from the Bazar. The broker bought only 
10 tons from Alliboy-Mamooji at Rs. 22-10-0 
per cwt, and reported to them that the 
balance of 20 tons could not be had at that 
rate from a respectable merchant. Ramnath 
was then present and with his consent they 
Sold their own goods to the defendants at 
the same rate. 

With regard to the second contract of 
25 tons, it appears that (he defendants in- 


307 

tended to buy only 15 tons of October- 
December shipments but in the telegram 
sent by them to the plaintifis the quantity 
mentioned was 25 tons which meant 8i 
tons for each shipment. The usual quantity 
which changes hands in the* Bazar is a 
multiple of 5 tons for each shipment. The 
plaintiffs say that,as there was difficulty in 
getting 25 tons from the Bazar, they again 
consulted Ramnath and with his consent 
sold 25 tqus of their own out of a lot of 30 
tons of theirs to the defendants. The goods 
covered by these two transactions were sub- 
sequently disposed of by the plaintiffs under 
instructions from the defendants to differ- 
ent dealers, and it is the loss resulting 
SIMON for which this suit has been 

ed. 

The main defence of the defendants is, 
that, they are not liable to pay the loss 
because the plaintiffs failed to disclose to 
them that they were the sellers in respect 
of 20 tons out of 30 tons of the first transac- 
tion and in respect of the 25 tons of the 
second lot. None of the defendants have 
appeared here in person to go into the wit- 
ness-box. 

The evidence in the case consists of 
Benarsidas the managing plaintiff, Devchand 
the broker employed in the first transac- 
tion and Tayebally of Allibhoy Mamooji who 
has been called to prove the transaction of 
10 tons with him as also the market rates 
on the one hand, and the evidence of Ram- 
nath taken on commission on behalf of the 
defendants, on the other. 

Now, it appears from the evidence of 
Benarsidas that he considered Ramnath as 
a partner in the firm of the defendants and 
that at any rate he treated him as the duly 
authorised agent of the defendants, and to 
whom he was to look up to for authority 
and advice. He has produced correspond- 
ence carried on between him and the de- 
fendants which shows thatfrom time totime 
they referred the plaintiffs to Ramnath for 
advice. In Exhibit 5-1, 5 5, 5 6and 5-7 there 
is specific mention by the defendants of 
Ramnath’s name and a request made to the 
plaintiffs to consult Ramnath, Benarsidas 
has stated that both these transactions, £ 
far as they were with the plaintiffs them- 
selves as sellers were duly authorized by 
Ramnath. Mr. Kodumal has, however, urged 
that there is nothing in the correspondence 
to show that the plaintiffs intimated to the 
defendants that they had made the contracts 
with themselyes with the consent of Ram- 
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hath. He has also drawn my attention toa 
passage appearing in Ex. 5-22 where the 
plaintiffs wrote to the defendants that the 
sugar of October-December shipments was 
the sugar of Messrs. Louis Dreyfus &Co. 
but made no mention about themselves 
being the sellers. It has been explained 
that in the correspondence it was not neces- 
sary to give details about the plaintiffs being 
. the sellers. Ib was neither usual nor neces- 
sary as Ramnath knew about it and that 
the reference to the name of Messrs. Louis 
Dreyfus & Co., in Ex, 5-22 was in answer to 
an inquiry as to the name of the importing 
firm and not the immediate sellers. It is 
true that Ramnath has denied that he waa 
ever informed about the transactions, but I 
am prepared to attach more weight to the 
evidence of Benarsidas who was not shaken 
in the cross-examination than that of Ram- 
nath who appears to have attempted to deny 
all knowledge of the transactions in suit, in 
his anxiety to save himeelf from liability as 
a partner in the defendants’ firm. At 
present I am not called upon to decide whe- 
ther Ramnath was a partner in the firm of 
defendants or not as the suit is under 
O. XXX, r. 3, Civil Procedure Code and 
Ramnath is not personally served as a part- 
ner therein nor has he put in appearance as 
such. The question of his liability asa 
partner will beconsidered at the proper time 
when an application under O. XXI, r. 50, 
Civil Procedure Code is made. But, there is 
sufficient evidence on the record to hold 
that Ramnath was the agent of the defend- 
ants at Karachi and that the plaintiffs were 
required to look up to him for details, in- 
atructions and evidence and that transac- 
tions made by them were duly authorized 

mnath. 
aly therefore, that both these transac- 
tions are binding on the defendants, not- 
withstanding the fact that they were made 
partly by the plaintiffs in their dual capaci- 
ty as principal and as agents. It is, there- 
fore, not open to the defendants to repudiate 
under s. 215, Indian Contract Act, the trans- 
actions. It has also not beenshown that either 
material facts had been dishonestly con- 
caaled by the agent or that their dealingshad 
been disadvantageous to the principal sọ as 
to make the provisions of 8. 215 applicable. 
My attention has been drawn to the Single 
Judge-judgment of Fawcett, A. J. O. in 
firm of Jankidas Banarsidas v. Dhuman- 
mal (1). In that case the commission 


(1) 37 Ind. Cas. 241; 10 S. L. R, 86. 
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agents had not only faild to disclose tO 
their principals that they were.the purchasers 
but had made the contract of purchase in a 
pseudoname. There was also evidence that 
the agents had not only concealed the facts 
that they werethe purchasers but had made 
a misrepresentation in fact on that point. 
Though the learned Additional Judicial 
Commissioner came to the conclusion that 
there was a dishonest concealment he was 
not prepared to hold that the concealment 
was ofa ‘material fact " within the meaning 
of s. 215 and observed at page 93* “At the 
same time it is doubtful whether the words 
‘any meterial fact'in s. 215 include the 
fact of the agent dealing on his own account 
with the business of agency, and the con- 
text-and illustration (a) rather suggests the 
contrary. Ido not, therefore, rely on this 
pons inholding that the case falls under 
s. 215." i i ; 
This judgmentis, therefore, no authority 
for holding that à purchase or a sale made 
by the commission agent of his own goods 


-foror to his principal without disclosing 


that factis ipso facio void for failure to 
disclose a material fact. Moreover in this 
case the transactions were not made by the 
plaintiffs in any pseudo name and have been 
proved to be fair. Devchand Ex.7 has de- 
posed to the fact that he could not get the 
balance of 20 tons of July to September 
Shipment from a respectable party at the 
same rate. The plaintiffs sold their own 20 
tons at thesame rate of Rs. 22-10 0 at which 
they had themselves bought from Allibhoy 
Mamoojiat Rs. 22 10-0 whieh wasa fair mar- 
ket rate (Benarsidas Ex. 6, llth Octobér, 
1920). According to Tayebali Ex. 8 thisrate 
was an anna or two cheaperas he sold the 
August shipment at Rs. 12-12-0 and the 
September shipment price was still stead- 
ier. The second lot of 25 tons was likewise 
sold by the plaintiffs at tbe Bazar rate ` 
(Benarsidas L-35) and was two annas cheaper 
than the price paid by the plaintiffs them- 
selves, Tayebali line 12 and Ex. 8-2. l 
With regard to the question whether the 
dealing in that suit was disadvantageous. to 
the principal or not again, the learned Addi- 
tional Judicial Commissioner in the case 
referred to above was of the opinion that 
the dealing wasin fact disadvantageous to 
the principal. In the present case it is the 
contrary, There were covering contracts 
duly made by the plaintiffs in the. Bazar 
with strangers on behalf of and under the 
~*Page of 108, L. R.—[Ed.] oe eee 
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instructions of the, principals who thus 
became liable to pay the difference in price. 
While dealing with the general question 
whether in the case of a contract for future 
delivery a purchase or sale by the agent of 
his own goods to his principalis ipso facto 
disadvantageous or not the learned Addi- 
tional Judicial Commissioner observed at 
page 93:* i 
‘This dealing of plaintiffs on their own 
account was, however, clearly disadvant- 
ageous to defendants, because the contract 
was one for future delivery, and plaintifis 
-as agents for defendants still had duties to 
perform for defendants which would almost 
necessarily come into conflict with their in- 
terest as the actual purchasers from defend- 
ants. : 
| “ The mere possibility of the agent's duty 
to his principal and his own interests being 
in conflict is, I think, sufficient to bring 
the case under e. 215, since the possibility 
of this conflict is in itself a disadvantage to 
the principal." < 
With all respect, I can find nothing inthe 
section to warrant the suggestion that a 
contract for future delivery if made by the 
agent on his own behalf is ipso facto void 
because there is a possibility of its being 
disadvantageous to the principal if the 
agent is entrusted with carrying it out. 
The words of the section are that “ dealings 
of the agent have been disadvantageous to 
him...” which I take it to mean as disadvant- 
ageous in fact. That appears to be the mean- 
‘ing attached to those words by Schwabe, C. 
‘J.,in Achuta Naidu v. Oakley Bowden & Co. 
(2). It is somewhat difficult to presume that 
the principal would ia every case engage his 
agent to specifically perform the contract, 
and more so in transactions of a speculative 
nature bordering on wagers, where in almost 
every case covering contracts are made be- 
fore the due dates and only the differences 
paid aud received. 
_I quite conceive of cases where a foreign 
principal instructs his agent to buy and 
-ship goods toa foreign country, where a 
presumption may arise that the contract. by 
the agent tosell his own goods was likely 
to bedisadvantageousto the principal. But, 
in my opinion, no presumption can arise in 
every case from the mere fact that the 
(2) 69 Ind. Cas. 927; 43 M. 1005 at p. 1012; 16 L. W. 


945: (1922) M. W. N, 576: 43 M. L, J. 444; A. LR. 
1922 Mad. 497; 31 M. L. T. 487, 
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agent is instructed to enter into a contract 
for future delivery. Whether such a con- 
tract is disadvantageous or not must be de- 
cided on the facts of each case, and no snch 
presumption arises here. 

I hold thatin the present case there was 
neither dishonest concealment óf any mate- 
rial facts nor were the dealings disadvanta- 
geous to the defendants. 


It is clear from the correspondence that 
on the account sales being submitted to the . 
defendants they raised at first certain other 
disputes which they subsequently gave up 
and requested for time to pay up the 
money which they never paid. The de- 
fendants have disputed their liability for 
commission and brokerage charged in the 
account. The only material point on which 
Mr. Kodumal has been able to draw my 
attention is that in addition to the rebate 
already allowed by the plaintifis to the 
defendants they are entitled toa reduction 
in the brokerage charged ofasum of Hs. 18 
being brokerageon the transactions made by 
the plaintiffs with themselves without the 
intervention of a broker. 


Ishallnow formally record my findings 
on the issues raised in the case: 

(1) When did the account commence and 
end ? 

The account commenced and ended on 
the dates as alleged in the plaint. 

(2) Is there a valid and binding usage 
by which the goods could be sold to or pur- 
chased by the plaintiffs according to the 
market rates ? 

Mr, Kalumal has not offered evidence on 
this issue and, therefore, my answer isin the 
negative. 

(3) Are défendants liable for the debit 
items of Rs. 981-9 6 and Rs. 1,993 4-0?) In 
the affirmative. 

(4) Are the defendants entitled to a pro- 
fit of Rs. 150in respect of 10 tons of 
Julyshipment? In the affirmative. 

(5 To what amount are the plaintiffs 
entitled on account of commission and bro- 
kerage? 

The plaintiffs are entitled to the items 
elaimed by themin the account except 
Rs. 18. 

(6) Arethe defendantsliable for chafity 
and pranjapore charged debited to them? 
In the affirmative. 

(7) Are the plaintifs entitled to any 
interest if, s0, at what rate? In the affirma- 
tive, l 
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Additional issues:— 

(1) Were the transactions for the pur- 
chase of 20 tons of August and September 
shipments and 25 tons of October to Decem- 
ber shipments made with the knowledge 
and consent of Ramnath as agent and pro- 
prietor of the defendant firm? In the 
affirmative. 

(2 Were the defendants informed that 
the above transactions related to goods sold 
by the plaintiffs? If so, did the defendants 

‘ratify the said transactions and accept them 
as also the account sent by plaintiffs. 

There is nothing in the correspondence 
to show that the plaintiffs themselves in- 
formed the defendants on the subject. Nor 
is there any thing toshow that they ratified 
the transactions ? 

Therefore, the finding on thisissue is in the 
negative. 

Issues Nos. 8 and 9. 

(8) On accounts being taken what will 
be duefrom either party to the other? 

: 9. General. 

There wil bea decree in favour of the 
plaintiffs for Rs. 3,073-11-3 with interest at 
6 per cent. per annum from date of suit to 
payment and costs. 


P. B. A. Suit decreed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civin JURISDICTION 
No, 36 or 1926. 

January 19, 1927. 
Present:—Sir George Clause Rankin, Kr., 
Chief Justice and Justice Sir Oharu 
Chunder Ghose, Kr. 
DEBENDRA NATH BAGCHI 
AND OTHERS —PLAINTIFFS—A PPRLLANTS 
versus 
SURENDRA NATH SUR—DzrENDANT— 
RESPONDENT. 

Easement—Light and air, interference with— Right 
of action, when arises—Evidence Act (I of 1872), ss, 
36, 88—8Survey map, admissibility of. 

In a case of obstruction to light and air the law 
refuses a right of action unless there has been a 
real interference with the convenience or comfort 
of the dominant premises. fp. 374, col. 1.] 

Colls v. Home and Colonial Stores Ltd., (2), relied 


on. 
Plans prepared under the Caleutta Survey Act are 
admissible in ovidence for the purpose of determin- 
ing the ageption of possession and of boundaries. [p. 
311, col. 2. ; 
$ Per Ghose, J—A Survey map isan official docu- 
ment prepared by competent persons and with such 
ublicity and notice to persons interested as to be 
"dmissible and valuable evidence of the state of 
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things at the time it was made. It is not direct evi- 
dence of title but is directeevidence of possession 
and in each case the Court has got to decide whether 
the evidence of possession is sufficient to raise a 
reasonable presumption of title. |p. Se col. 2.] 

Appeal against a judgment of Mr. Jus- 
tice Chotzner, dated the zist December, 1925. 

Sir P. C. Mitter, Messrs. C. C. Biswas 
and J, N, Sen, for the Appellants, 

Messrs. S. C. Bose and J.C. Hazra, for the 


Respondent. 


JUDGMENT. 

Rankin, C. J.—In this case the plaint- 
iffs are the owners of certain premises 
known as No, 43, Ragh Bazar Street in 
the town of Calcutta, and the defendant 
is the owner of the neighbouring premises 
on the west which is No. 42 of the same 
street. The street is on the north of. 
both the premises, and No. 42 is on the 
west of No. 43, Between the two pre- 
mises is a wall a more particular descrip- 
tion of which will become necessary in 
connection with certain points in the case. 
The plaintiffs sue for & declaration that 
that wallis & boundary wall belonging to 
them. They complain that on the 17th of 
October, 1921, the defendant raised: this 
wall flush against the western wallof the 
plaintifs’ premises toa height which may 
be roughly described as the top of the 
second storey. They say, first, that the wall 
belongs to the plaintiffs, and, secondly,that 
if that be not so, the windows and openings 
to the west of the plaintiffs’ building are 
windows andopeningsto which the plaintiffs 
have prescriptive rights oflight and air, 
and they ask for a mandatory injunction ' 
to compel the defendant to pull down this 
wall on the ground that itinterferes with 
their ancient light. They ask also by their 
plaint for damages in respect of the inter- 
ference with their rights to light and air. 
and in the plaint there is mention of an 
interference by the defendant with a cer- 
tain brick seat at the northern most end 
of the wall where it adjoins the street. 
They make complaint also that in raising 
the wall the defendant has interfered ` 
with and committed trespass upon certain 
cornices which are on the western wall of 
their house. . 


The first question is, whether or not this 
wall belongs to the plaintifis; and the learn- 
ed Judge after acareful examination of the 
documents and on the evidence has come to 
the conclusion that the plaintiffs’ case ot 
that question must fail, I agree entirely 
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with the conclusien at which the learned 
Judge has arrived. 

The documents of title which bear upon 
the matter seem tobe these: There is a 
document, dated the 15th of November, 
1878, which has not been produced, but it 
is really the root of the plaintiffs’ title. 
It is a conveyance from one Iswar Chan- 
dra Sadhukhan to Hari Narayan Mandal. 

The first document produced by the 
plaintiffs is a document, dated the 30th 
of September, 1880, whereby Mandal sold 
to the plaintiffs’ mother. In that Ben- 
gali conveyance theepremises are describ- 
ed as “land and brick-built wall there- 
on,” and again as "the said land and 
tiled hut inclusive of  briek-built wall, 
etc, ; and the plaintiffs’ case is. that the 
wall now in dispute is an old wall and is 
the wall that is referred to in that convey- 
ance, There isin the conveyance itself 
nothing to show whereabouts that wall is 
on the plaintiffs’ property. It may be 

. on the westerz side, on the southern side, 
or anywhere else. It is true that the pro- 
perty which bounds the plaintiffs’ pro- 
pe‘ty..on the *west is described as 
dons land of late Iswar Chandra Sadhu- 

an." 

The defendant's title is made out in 
this way : At some date before 1879 there 
was a conveyance by Srimati Nitya Kali 
Debi to Iswar Chandra Sadhukhan. On 

-the 2ad of September, 1879, Sadhukhan 
appears to have made a deed-of-gift of this 
“property to his wife. At those’ dates 
there was a one-storeyed building upon 
what is now the defendant's property. 
On the 18th of November, 1880, Sadhu- 
khan's widow after his death sold to one 
Indra; and that conveyance is before the 
Court, It recites that the lady has 
“ broken down the  brick-built structure 
that was over the land and sold away the 
same separately,” and it purports to sell 
* two cottahs moreor less of vacant land 
‘with the foundation on three sides con- 
sisting of two bricks ;" and it gives as the 
boundary on the east '* the purchased land 
of Hari Narayan Mandal.” On the 9th 
of September, 1418, Indra sold to the de- 
fendant, and very soon after the defend- 
ant's purchase trouble began. Until 
that time the land was really a vacant 

. building siteon the side of Bagh Bazar 

Stret, The defendant doubtless pur- 

chased in order to utiliza thesite by build- 
jng houses on it, and after his purchase 
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the land was covered *with temporary 
erections as a place where syces or other 
people might conveniently ¢ook their 
food. It is quite. clear that at one time 
that wall was serving some purpose in 
connection with the defendant's land. 
Sir Provash Mitter points out that accord- 
ing to his case both the plaintiffs and the 
defendant had a common predecessor-in- 
title in Iswar Chandra Sadhukhan and 
that it might, therefore, have been when 
both the properties were in one ownership 
that this condition of affairs came about. 
There, again, it may be that the existence 
of these arches is not conclusive against the 
plaintiffs, but it does not help them. 

For all these reasons, I am of opinion 
that the finding of fact by the learned 
Judge that this particular wall was 
not shown to be a part of the plaint- 
iffs’ property is right and must be affirm- 
ed. ; 

- I now turn to deal with the case as one 
of light and air through the various open- 
ings on the plaintiifs’ western wall. A 
consideration of the evidence leads one 
somewhat clearly to the conclusion that the’ 
only openings which for this purpose need 
be elaborate.y considered are the openings 
on the western side of the western room 
in front of the plaintiffs’ premises, that is 
to say, in the northern or the new portien 
of the plaintiffs’ premises. There are other 
openings to the south including a window 
in the middle room, that is to say, in what 
was the most northern room before the. 
new porlion was erected. But with regard. 
to those orenings it is not proved that 
they enjoyed a passage of light and air 
from the defendant's property. There is 
definite evidence as regards the middle 
room window by the defendant who says 
that the wall was straight in front of it 
at the time he bought, and so far as the 
middle room window and anything to the 
south of that are concerned, it is not' 
established to my satisfaction that rights 
of ligbt and air were enjoyed in respect 
of them because it is not established to my. 
satisfaction that the wall was not covering 
them up till recent times. Itis necessary, 
therefore, to concentrate attention on the 
western openings of the new portion of 
the building and wilh regard to them. it 
is not proved thatthe plaintifis had the 
two ground floor openings for any substan- 
tial léngth of time. The defendant's casa 
is that plaintifis made these openings in. 


a 
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' "1919 and the balance of probability on the 
evidence to my mind is that the defendant 
is correct as regards that matter. The 
learned Jadge has dealt with the ques- 
tion of the four openings on the western 
Sideof the westernmost room of the first- 
floor of the new building by taking as his 
terminus ad quam the year of 1919. It ap- 
pears that in 1919 this portion of the wall 
broke down and there were certain cases 
in the Police Oourt and after that date, 
therefore, the plaintiffs’ enjoyment of light 
and air was not peaceable in the learned 
Judge's view within the meaning of that 
word in s. 26 of the Indian Limitation 
Act. An examination of the evidence with 
regard to that matter leads me to think 
that in this respect the learned Judge did 
not correctly appreciate the evidence. There 
is no discrepancy really between the evi- 
dence of Debendra Babu—the plaintiffÍ— 
and the evidence of the defendant. It is 
quite clear that in 1919 and, indeed for 
many many years before, the old wall on 
this portion of the premises was not very 
high. It didnot go up as far even asthe 
bottom of the second storey. The defend- 
ant says that a piece of the wall under 
the front portion of the plaintiffs’ pre- 
mises tumbled and fell in 1919, that there- 
upon he noticed that the plaintiffs had 
opened one of the ground-floor windows, 
that a portion of the wall fell later on and 
"he noticed that the plaintiffs had opened 
another, of the ground floor windows, that 
thereupon with the materials that were 
lying there. he with the help of some 
workmen put the wall back ina provisional 
or kutchha manner as far as he could, 
and that the plaintiff came and threatencd 
to pull it down and that that was the reason 
why a complaint to the Criminal Court 
was madein 1919. He says that a little 
afterwards some portion of the wall to the 
: south which does not affect the windows 
with which we are now concerned either 
fell down or was pulled down. The plaint- 
iffsaysit was & very wet weather and a 
part ofthe wall near the middle fell down. 
The defendant says that with the help of 
a crowbar the plaintiff knocked atit and 
pulled it down; and that was another mat- 
.ter for the coneideration of the Magistrate. 
It does not appear to me on these facts 
that there is any reasonable ground for 
bolding that the plaintiffs enjoyment cf 
light and air. thrcugh these particular 
. windows was in any way in dispute. On 
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'à L. J. Ch. 484; 53 W.R. 30; 


the comfort or convenience in respect of 


_light and air of this room has been inter- 


fered with. It is quite right» to bear in 
mind the case which Sir Provash  Mitter 
has quoted—the case of Kine v. Jolly (3), 
It is a difficult case to interpret, and 
probably Lord Loreburn’s interpretation of 
it is the most intelligible, because in that 
case he held that what really was meant 
by the learned trial Judge was this that 
the room in question had ‘enough light 
and air for ordinary purposes—say in & 
erowded city, but it had not that amount 
of light andair that a person might rea- 
sonably expect to enjoy ina country villa. 
Whatever is the true construction of that 
case, I am quite satisfied that no question 
of charm or character of this room arises 
so as to give the plaintiffs any ground of 
action. For that reason it seems to me 
that the only partof the plaintiffs’ case 
which has any foundation at all must fail 
by reason of the circumstance that they 
are not really affected. 

I will now refer in conclusion to two 
matters. Oneis the question of the seat 
in front of the building and the other is 
the question of the interference with the. 
plaintiffs! cornices, These matters have 
some importance when considering the 
question whether the wall has been shown 
to belong to the plaintiff. 

It appears that the seat was put upand 
it is said that for a number of years this 
seat projected a few inches beyond the 
westernmost limit of the wall of the plaint- 
iffs’ house and into the part which was 
at one time occupied by the wall in dis- 
pute. How long thistiny projection can 
be proved to have existed is a matter 
upon which I am inno way satisfied. The 
defendant has raised the wall and the 
plaintiff complains that he has interfered : 
with this seat, In my judgment that seat ` 
is more an argument against the plaint- 
iff on the question of the proprietor- 
ship of the wall than in his favour, be 
cause I have very little doubt that if he 
had thought hehad aright to the wall or 
any part of the ground on which the wall 
had stood he would not in building the 
seat have built in the way he has done, 
but would have taken full advantage 
of the space which was at his disposal. 
However, it is not proved to my satisfacticn 


(3) (1905) 1 Ch. 480; 74 L. J. Ch. 174; 53 W. R. 462; 
92 L.T. 209; 21 T, L. R. 128, 
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that this projection has beenin existence 
for any definite length of time, 

With regard to the cornices and the in- 
terference with them, it seems clear that 
there has been some little interference; but 
it is quite clear to me that this interference 
has been entirely trumpery, and I find when 
I look at the issues settled by the learned 
Judge in the presence of a very expe- 
rienced Gounsel who appeared for the 
plaintiff that there is no issue which can 
in any way—however indirect or ambiguous 
—be taken asreferring to the interference 
with the cornices asa substantive claim. 
In these circumstances I have no doubt at 
all that this is a matter of a very trumpery 
character and that it would not be proper 
for this Court in & matter of this sort to go 
back upon the very sensible exercise of 
diseretion by the learned Counsel who 
was in charge. I entirely decline to 
-re-consider the learned Judge's judgment. 

In these circumstances Iam vf opinion 

that.this appeal should be dismissed with 
costs. 

Ghose, J.—This is an appeal against 
a judgment of my learned brother Mr, 
Justice Chotzner delivered on the 2lst 
December, 1925, by which he dismissed the 
plaintiffs’ suit, with costs. 

The facts, shortly stated, are as fol- 
lows:—The plaintiffs sued the defendant 
for a. declaration that they were the 
owners of a boundary wall tothe west of 
their premisesbeing a two-storeyed masonry 
building at No 43, Bagh Bazar Street in 
Calcutta, and for recovery of possession 
thereof, and for & declaration that certain 
openings on the western wall of their said 
building were ancient lights and that 
they were entitled to free access of light 
and air through the said openings, and 
for an injunction restraining the defend- 
ant, his servants and agents from proceed- 
ing with the erection of the said wall 
immediately on the west of the plaintiffe' 
building on land alleged to belong to the 
plaintiffs and from obstructing the said 
access oflight and air and from encroach- 
ing on a brick-built seat at the entrance 
to premises No, 43, Bagh Bazar Street, 
and fora mandatory order directing the 
defendant to pull down and remove so 
much of the said wall as was erected by 
him and for damages. 

The plaintiffs are the owners of premises 
No. 43, Bagh Bazar Street near the 
crossing of Bagh Bazar Street with Oorn- 
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wallis Street. The defendant is the owne? 
of premises No. 42, Bagh Bazar Street, 
which adjoins the former premises on the 
west, It appears that both these premises 
belonged at one time to one Iswar Chandra 
Sadhukhan. Onthe 30th Kartick 1985 B, 
8. corresponding with 15th November, 1878, 
premises No. 43, Bagh Bazar Street consist- 
ing of three cottahs of land moreor less and 
within certain boundaries, i. e, on the 
north a public road being Bagh Bazar 
Street on the east the dwelling house of 
Gopal Ghunder Sadhukhan, on the south 
the dwelling-house of one Muktaram 
Ghose and on the west the vacant land of 
the vendor, were sold by Iswar Chandra 
Sadhukhan to one Hari Narayan Mandal. 
The kobala or conveyance in respect of 
the said premises has not been produced 
by the plaintiffs. On the 15th Aswin 1287 
B. 8, corresponding with the 30th Septem- 
ber, 1880, Hari Naravan Mandal sold the 
premises toSrimati Sarnamoyee Debi, the 
mother of the plaintiffa It is stated in 
the plaint that the purchase was really by 
the father of the plaintiffs in the benami 
name of his wife. The conveyance in 
favour of Srimati Sarnamoyee Debi has 


‘been produced and a translation thereof is 


an annexure to the plaint. In it the 
vendor refers to his purchase of the said 
three cottahs of land from Iswar Chandra 
Sadhukhan, bounded and butted as stated 
above and he conveys the same to the 
plaintifs’ mother, the description being 
“land and brickbuilt pucca wall inclusive 
of tiled hut standing thereon.” The 
plaintiffs’ contention in this case is that 
the brick-built wall referred to in the con- 
veyance of the 30th September, 1880, is a 
wall which divided premises No. 43, Bagh 
Bazar Street, from the adjoining premises, 
being No. 42, and that it passed to them 
under the said conveyance. In March, 
1881, an application was sent in by the 
plaintiffs’ mother to the Corporation of 
Caleutta for sanction to erect a two-storeyed 
houses on the southern portion of the 
premises according to a plan submitted 
(Ex. J). It is stated that the house in 
question was erected some time in 1882 and 
that on the first-floor, there were a window 
9'x2/—6" and some appertures on the 
western wall giving light 2nd air to the 
plaintiffs premises. It is further stated 
that some time about 1894 the tiled hut on 
the north was pulled down, and after sanc- 
tion had been obtained from the Corporation 
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of Caleutta for the erection ofa two-storeyed 
building on the northern portion (see Ex. B) 
the same was erected some time in 1895. On 
the western wallofthe said newly erected 
two-storeyed building on the northern 
portion, there are on the ground-floor two 
windows each measuring 2'—9"x]'—10", 
they being situated on the passage from the 
entrance to premises No. 43, Bagh Bazar 
Street. Immediately above the passage on 
the first-floor, there is a verandah from 
north to south in which there are two 
openings through arches measuring 9" x 5", 
There is a verandah on the first-floor on the 
road side and on the westernmost corner of 
the last-mentioned verandah there is an 
opening looking out on premisés No. 42, 
At the south end of the verandah there is an 
open space measuring 3'—86"x35'—6", On 
the west of this openspace is an opening 
similarly looking out on premises No, 42, 
Bagh Bazar Street. . At the roof level of the 
ground-floor there is a string of bricks 
projecting alone its western edge. This has 
been described as acornice. 

The first contention that has been ad- 
vanced on behalf of the appellants is that 
the learned Judge was in error in holding 
that the brick-built wall, immediately on 
the west of the plaintiffs’ premises, lies 


outside the ambit of the premises covered’ 


by the plaintiffs’ conveyance. Now, on this 
point, the material documents are those 
which are referred to in the judgment of 
the learned Judge on pages 710 to 212 of the 
paper-book and as will be seen from what is 
stated below, in my opinion, no case has 
been made out for coming to a conclusion 
different from what haa been arrivedat by 
the learned Judge. 

To start with, no real assistance can be 
derived by the plaintiffs from the two 
survey maps produced in this case, nor can 
the plaintiffs, in my opinion, invoke in aid 
any thing from the plans which were sub- 

‘mitted to the Corporation of Caleutta in 
1881 and 1894 for sanction to the con- 
struction of masonry structures. It has 
been argued that the two survey maps, 
being Exs. 12 and 19, although they were 
made by the authority of Government, are 
not in any way conclusive on the question 
of the ownership of the wall in dispute and 
that the word “accurate” in s. 83 of the 
Indian Evidence Act refers only to the 
accuracy ofthe drawing and correctness of 
the measurements and to nothing else. In 
pther words, it is contended that the 
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correctness of boundaries, according to the 
rights of the parties, is not to be presumed 
from the maps. It isalso urged that there 
was no contested proceeding within the 
meaning of the Calcutta Survey Act, when 
the properties were surveyed and that, 
therefore, there was no judicial adjudication 
of the rights of the owners of the two 
parcels, namely, Nos. 42 and 43, Bagh Bazar 
Street. Now, it is perfectly true that a 
survey map is not direct evidence of title, 
but a survey map is direct evidence of | 
possession at a particular time, namely, the 
time at which the survey was made. In 
each case the Court has got to decide 
whether the evidence of possession is 
sufficient to raise a reasonable presumption 
of title. A survey map is an official docu- 
ment prepared by competent persons and 
with such publicity and notice to persons 
interested as to be admissible and valuable 
evidence of the state of things at the time 
they were made {see in this connection 
Nabo Coomar Dass v. Gobind Chunder Roy 
(4) and Jangadindra Nath Roy v. Secretary 
of State for India (1)j. This being the 
state of the authorities(see in this connection 
8. 36 of the Indian Evidence Act), the survey 
maps when looked at do not show that 
the wallin question is within the boundary 
lines of premises No. 43, Bagh Bazar Street. 
Further, having regard to the procedure 
which is usually followed by the officers who 
make these surveys under the Calcutta 
Survey Act, it cannot be doubted for one 
moment that if the wall in dispute had real- 
ly belonged to the owners of No 43, Bagh 
Bazir Street, they would have taken the 
necessary steps under the law to obtain an 
adjudication of their rights before the 
proper authorities. That the owners of No. : 
48 did not raise any questionis, to my mind, 
sufficient evidence of the fact that they 
were satisfied with the result of the survey, 
it being always borne in mind that the 
proceedings of the survey authorities were 
conducted openly. 


There is also, in my opinion, not the 
slightest pretence for the suggestion that 
if the wall be not held to be included within 
the boundaries of No. 43, Bagh Bazar Street 
it should, at any rate, ba held to be a party- 
wall, Now, the expression ‘‘party-wall” 
may be used in four different senses :— 

l. A wall of which the two adjoining 
owners are tenants-in-common. 

2. A wall divided longitudinally into two 

(4) 9 O. L. R. 305. 


— 
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strips one belonging to each of the two 
adjoining owners. ,. 

3. A wall which belongs naturally to one 
of the adjoining owners subject to an ease- 
ment or right in the other to have it 
maintained as a dividing wall between the 


two tenements and : 


4. A wall divided longitudinally 
into two moieties each moiety being sub- 
ject to easement in favour of the other 
moiety. ` 

I bave examined the evidence, such as 


it is, for thepurpose of finding out whether. 


the plaintifis have satisfied any one of 
the four conditions „noted above, and I 
have come to the conclusion that there is 
nothing in the evidence to support the 


. plaintiffs’ claim to the effect that the wall 


in question is a party-wall between the 
two premises. The survey maps definitely 
and conclusively negative any such con- 
tention. 

No side space on the west was left by 
the plaintiffs when they proceeded to 
jerect masonry structures in pursuance of 
the sanctions granted by the Corporation 
of Calcutta in 186] and 18y4, and it seems 
to me that if, asa matter of fact, the land 
on which the brick-built wall now in ques- 
tion stands had really belonged to the 
plaintiffs, there was no conceivable reason 
whatsoever why the western wall of the 
masonry structure erected by the plaint- 
iffs should not have proceeded towards 
the west up tothe very edge of the land 
on which the brick-built wall now in 
question stands. Further, as the learned 
Judge points out, the nature of the brick- 

uilt wall in question is such that the 

all itself bears evidence to the fact that 
t must have belonged to some one other 
hau the plaintiffs. There are two recesses 
pr arches on what has been described 
ihe wrong side of the wall, indicating 
ihat the same had formed part of some 
sort of structure on land which admitted- 
y did not form part of premises No. 43, 
3agh Bazar Street, but which did form 
zart of premises No. 42, Bagh Bazar Street. 
abis said, however, that the wall with 
he recesses or arches on the wrong side 
X it passed to the plaintiffs by the con- 
reyance of 1880, and, therefore, no point 
1an be made from the, existence of these 
'ecesses or arches in Ex. 2, To that, the 
inswer is that it is impossible to say 
vith any degree of certainty that a wall 
ituated as the wall now in question is 
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situate, did pass to the plaintifs by the 
conveyance of 1880. Nor is there any 
foundation in the evidence on record for 
the contention indicated in ground No. 10 
in the Memorandum of Appeal, The 
plaintiffs have not produced their root of 
title, being the conveyance in favour of 
Hari Narayan Mandal and ño explanation 
has been given as to why that conveyance 
has been withheld. If a wallon the site 
of the present wall had passed to Hari 
Narayan Mandal by the conveyance in his 
favour .from Iswar. Chandra Sadhukhan, 
one would have expected that the plaint- 
iff would have taken care to produce the 
said conyeyance in this case. Farther, as 
has been pointed by thelearned Judge, if 
the wall had been the property of the 


, plaintiffs, no reason whatsoever has been 


Shown why the two openings provided for 
in the sanctioned plan of 1894 on the west 
should not have been there. This is & 
very strong argument in favour of the 
contention that the plaintiffs knew full 
well at the time when they showed the 
two openings on the west in the plan of 
1894, that they could not possibly keep 
any openings on the west, because they 
had no right whatsoever in and to the 
wall which is now the subject-matter of 
dispute. A 

“As regards the alleged encroachment on 
the seat at the entrance to premises No. 43, 
Bagh Bazar Street, it appears that only 
the portion of the seat erected on the 
road-side at the extreme north of the wall 
in dispute and in a straight line with it 
has been built upon. If it be the case, 
as, in my opinion, it is, that the plaintiffs 
have not made out any casethat the wall 
in dispute or the site belonged to them, 
their case with reference to the portion of 
the seat referred to above, must fail. 

The next question to which our atten- 
tion has been drawn is whether or not the 
windows, appertures, openings and arches 
on the western wall of the plaintiffs’ 
building are ancient lights. On this point 
the evidence of Dr. Pashupati Nath Sas- 
iri was relied upon by both sides before 
Mr. Justice Chotzuer, and has also been 
relied upon by both sides at the hearing 
before us. Dr. Pashupati Nath  Sastri 
came to reside at No. 41, Bagh Bazar Street 
in April, 1:01 and has since then been 
residing there. As regards the southern 
portion of premises No. 43, Bagh Bazar 
Street, hə is unable to speak to the egist- 
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ence of any windows or openings on the 
western wall on the ground-floor, He 
does say, however, that when he went 
into the plaintiffs premises, shortly be- 
fore the date when he gave evidence, he 
noticed two windows on the western wall 
on the ground*floor on the passage leading 
from the entrance to premises No. 43, Bagh 
Bazar Street. As regards the first-floor 
of the northern portion, he speaks to the 
existence of three or four openings in the 
shape of arches from 1900 onwards (see 
0.54). As regards the first-floor of the 
southern portion, heis unable to Speak to 
the existence of any openings on the 
western wall thereof. The défendant's 
Counsel had before Dr. Sastri was ex- 
amined already put his case as to the age 
of the plaintiffs’ building when he cross- 
examined the plaintiff Debendra Nath 
Bagchi. He then tried to show that the 
northern portion of the plaintiffs’ build- 
ing had not come into existence before 
January, 1502. Dr. Pashupati Nath Sastri, 
bowever, made it definitely clear that 
he had been seeing the first-floor on the 
northern portion with the arches on the 
western wall from 1900. At any rate 
when he came to reside in the locality in 
April, 1901, he found that the erection of 
the northern portion of the plaintiffs’ 
building had been completed and that the 
arches in question did exist on the western 
wall on the first-floor. Learned Counsel 
on behalf of the defendant, however, has 
strenuously contended before us that the 
documentary evidence (see in this connec- 
tion Ex. 18 and Ex. 7- A) showed that the 
northern portion had not come into exist- 
ence on any date earlier than January, 
1902. He has also contended further 
that having regard to the turn which the 
case had taken in the first ee having 

d to the points made in cross-ex- 
Sealing of th’ plaintiff Debendra Nath 
Bagchi, it was the clear duty of the plaint- 
iffs to adduce satisfactory evidence for 
the purpose of inducing the Court to hold 
affirmatively that the northern portion of 
the plaintiffs building had been erected 
90 years prior to the 17th October, 1933, 
that being the date on which the wall was 
raised to the height complained of. It is 
perfectly trug that the evidence adduced 
by the plaintiffs is not as full asit might 
have been; but I am not prepared to say 


' from a consideration of Exs. 18 and 7-A, 


taken by themselves, that the northern 
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portion of the plaintiffs’ building had not 
been erected 20 years “prior to the 17th 
October, 1521. The procedure which ob- 
tains when application for assessment of 
newly erected buildings is made to the 
Corporation of Calcutta is well-known and 
from an examination of the two exhibits 
referred to above, it isin the highest de- 
gree probable that the erection of the 
northern portion of the plaintiffs’ build- 
ing must have been completed 20 years 
prior to the 17th October, 1921. But the 
matter really is clinched by thé evidence 
of Dr. Pashupati Nath Sastri (see Qs. 164 
to 169) and on the evidence, as it stands as 
a whole, I find as a fact that the northern 
portion of the plaintiffs’ building was 
constructed 20 years prior to the 17th 
October, 1921. 

It would seem, therefore, from what has 
been stated above that the plaintiffs have 
made out a right to access and use of light 
and air through the four openings on the 
western side of their wall on the first-floor 
ofthe northern portion of their building. 
It is said, however, by the defendant that 
the 20 years should be calculated not from 
the 17th October, 1921, but from September, 
1919, or at any rate, from December, 1919, 
when the defendant was preparing to raise 
the wall in question to a height more than 
that at which if stood. What really hap- 
pened in 1919 is to be found in the evi- 
dence of the defendant on pages 171 to 
173 of the paper-book and in Ex. 13, being 
a copy of a petition of the plaintiff Deben- 
dra Nath Bagchi filed in this Court in 
February, 1920. It does not appear there- 
from that on any date prior to the 17th 
October, 1921, the enjoyment of light and 
air through the said four openings on the 
western wall of the first-floor of the northern 
portion of the plaintiffs’ building had 
ceased tobe peaceable and as ofright and 
without interruption. It may be that the 
access of light and air through the two 
windows on the passage on the ground- 
floor had become contentious, but we are 
not concerned, as has been indicated above, 
with these two windows on the ground-floor 
because, in my opinion, the plaintiffs have 
notmade out any case in respect thereof. 
In my opinion the terminal date for the 
calculation of the period of 20 years referred 
toin s. 26 ofthe Indian Limitation Act, in 
respect of the said arches on the first- 
et must ke taken to be the 17th October, 
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Inow proceed to consider issue No.5 
with reference to the obstructions against 
the four openings on the western wall on 
the first floor of the northern portionof the 
plaintiffs building. The learned Judge 
has come to the conclusion that it is 
difficult to say that the obstructions com- 
plained of are of such a character as to 
constitute an actionable nuisance, Jor the 
“purpose of fully appreciating the evidence 
onthis point the learned Chief Justice 
and myself went down at the conclusion of 
‘the hearing of this appealto havea view 
of the plaintiffs’ building. On the evi- 
dence on this point arfd having regard to 
the locality in which the building is 
situate and the nature and construction 
thereof andin particular the place where 
. these four openings are, it being a verandah 
or passaxe from north to south and the 
amount of light and air still left in the 
room immediately on th. west of the veran- 


dah or passage referred to above, I am ~ 


not prepared to say that the obstructions 
complained of are of asuch characteras to 
constitute an actionable nuisance. The 
result, therefore, is—so far as issue No.5 
is concerned—the answer isin the nega- 
tive. 

There now remains for consideration the 
question of the encroachment on the cornice. 
So far as the cornice at the roof-level of 
the first floor is concerned, it has not been 
encroached upon, and the encroachment, 
if any, is on the corniceat the roof-level of 
the ground-floor. The question of the en- 
eroachment on the cornice, although refer- 
red to in the plaint, was not raised in the 
issues as it must have been given up. 
Therefore, nothing further need be said about 
it. 

I, therefore, agree with the learned Chief 
Justice in holding that this appeal fails 
and that it should be dismissed with costs, 

Z.K. Appeal dismissed. 
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IX,v.18—Ex parte decree, order setting aside—Appeal 
—Objection to decree being set aside, whether can be 
taken—Inherent power to set aside decree— Statement 
in application, unaccompanied by affidavit, whether 
can be accepted. 

The propriety of an order setting aside an ex parte 
decree can be questioned in an appeal against the 
final decree passed inthe suit on the ground that the 
improper making of such an order involves an. error, 
defect or irregularity in or an order affecting the 
decision of the case. [p. 382, col. 1.) 

Case-law discussed. 

Per Heald, J—In a case where an application is 
made by a responsible officer of Government to set 
aside an ex parte decree and the material statement 
of fact, made in the application, is not traversed by 
the opposite party, the bare statement of the applicant 
unaccompanied by any affidavit may be regarded as 
sufficient to satisfy the Court that the applicant was 
prevented by sufficient cause from appearing on the 
date of hearing. Evenifthe acceptance of such a 


e of in an 
affidavit, is to be regarded asan error, defect or 


irregularity it is not such an error, defect or irregu- 
larity which would warrant interference in appeal 
with the judgment of the trial Court. [p. 382, cols. 1 
& 2. 


Per Cunliffe, J.—Apart from the provision of O. IX 
r.13 of the Civil Procedure Code, there is no inherent 
right in any Court to set aside an ex parte decree; but 
even if there is such an inherent right, no Court is jus- 
tified in exercising such right without proper grounds 
or proper evidence. [p. 383, col. 2.] 


First appeal against the judgment of the 
District Court, Toungoo, in Civil Miscellan- 
eous No, 151 of 1924. 

Mr. A. B. Banerjee, for the Appellant. 

Mr. Ormiston, for the Respondent. 

JUDGMENT. 

Heald, J.—By Revenue (Land Acquisi- 
tion) Department Notification No. 18, dated 
the 6th February, 1924, the Local Govern- 
ment declared that certain lands, includ- 
ing lande belonging to the present appel- 
lant, M. S. Mahomed, were required for a 
publie purpose, and directed the Sub- 
Divisional Officer, Pyu, as Collector under 
the Land Acquisition Act, to take order for 
the acquisition of the land. 

The Collector awarded Rs. 4,746 8-0 to 
appellant for his land and appellant accept- 
ed that amount under protest and asked 
for a reference to the Court. 

The Collector made the reference and on 
the lith of March, 1925 the Court issued 
notice to him informing him that the case 
would be heard on the 20th of March. 
That notice was served on the 17th of 
March. On the 20th of March the Collector 
was not represented and the hearing was 
adjourned to the Z4th of March. On 
that date the Court examined appellant's 
witnesses and reserved orders, At the 
same time the Judge of the District Court 
wrote to the Deputy Oommissioner, tg 

Me 
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.whom the Collector as Sub-Divisional Officer 
.was subordinate, pointing ont that the 
Collector had failed to enter an appearance 
and that the case had been heard ex 
parte, His intention in writing this letter 
‘was clearly to give the: ‘Collector an oppor- 
tunity of applying to be heard before 
judgment was delivered. On the Y0th 
of April the Judge issued notice that 
judgment would be delivered on the 21st, 
„and he delivered judgment on the latter 
date, nearly a month after the ex parte 
hearing. 


The Collector took no action until the 
18th of May when he filed an application 
that the ex parte decree should be set 
aside under the provisions of O. IX, r. 13. 
He admitted receipt of the notice, but said 
‘that he received it while he was out on 
tour andthat he was unable to attend the 
Court on the date fixed through press of 
work. He also said that not having a 
copy of the Land Acquisition Manual 
with him, he overlooked the provisions of 
Direction 48 of that Manual. He said 
further that when he received a com- 
munication from the Deputy Commissioner, 
presumablv as a result of the Judge's letter 
to that officer, it was arranged that the 
Akunwun, that is the head of the Deputy 
Commissioners Revenue Offies, should 
appear before the Court, but the Akunwun, 
for some reason which does not appear, 
took no action. The Collector, who, it may 
be noted, was the successor in-office of 
the Collector who made the award, said 
that an Advocate had actually been in- 
structed by the Burma Railways, for whom 
the land was being acquired, and that it 
was allalong the intention of the Burma 
Railways to contest the case, and he asked 
that the ex parte decree might be set aside. 
No affidavit accompanied this application, 
and the only causes shown for the Collector's 
failure to enter an appearance were his 
being on tour when the notice was received 
and press of work. 


On the Collector’s application the Judge 
set aside the ex parte decree, which had 
awarded appellant Rs. 7,714- 100 instead 
of Rs. 4,868-6-0, and. after hearing evi- 
dence, confirmed the Collector's original 
award. 

Appellan* appeals and one of his grounds 
of appeal is that the Judge was not entitled 
to set aside the ex parie decree because he 
had before him no evidence that there was 


M. 8. MAHOMED v, COLLHOTOR OF TOUNGOÓ. 


to 8. 


[102 I. C. 1927] 


sufficient cause for the non-appearance of the 
Collector. 

Respondent's A Advocate replies 
that no appeal lies against'an order set- 
ting aside an ex parte decree, and that the 
propriety of such an order cannot be ques- 
tioned in an appeal against the decree 
subsequently made inthe case. In support 
of this view herefers us to the provisions 
of s. 99 of the Code, which says that 
no decree shall be reversed or substantially 
varied in appeal on account of any error, 
defect, or irregularity in any proceedings 
in the suit not GENE the merits of the 
case, 

Appellant, on the other hand, refers. us 
105 which says that where a 
decree is appealed from, any error, defect, 
orirregularity in any order, affecting the 
decision of the case, may be set forth as 
a ground of objection in the memorandum 
of appeal. 

Section 105 deals primarily with appeals 
from orders, and the meaning of the pro- 
vision cited is that although no appeal may 
lie from a particular order as an order, 
nevertheless the propriety of that order 
may be questioned in an appeal from the 
decree in the suit in which the order was 
made ifit affects the decision of the case, 
An order refusing to set aside an ex parte 
decree is appealable as an order under 
O. XLIII, r. 1 (d), but an order setting 
aside such a decree is not appealable either 
asan order or asa decree. Butifan order 
setting aside an ex parte decree is one of 
the orders contemplated by the latter part 
of s. 105 (1) then it may be questioned 
in an appeal from the final decree in the 
suit and if it is found to have been wrong- 
ly made, it would seems to follow that that 
fiading would warrant the setting aside of 
the subsequent decree and the restoration 
ofthe ex parte decree which was wrongly 
set aside. Section 99 seems to have been 
intended to deal with errors, defects or 
irregularities of procedure, such errors, 
defects or irregularities being presumably 
ejusdem generis with misjoinder of parties 
or causes of action, which do not affect 
the merits of the case, and if the alleged 
error, defect or irregularily of an order 
setting aside an ex parte decree affects the 
decision of the case it would not fall within . 
the purview of that section. 

We have been referred to certain rulings 
in which the provisions of s, 105 have 
been considered. 


[102 I. C. 1927] 


In the ease of Nand Ram v. Bhopal Singh 
: (1) cited by appellant, the question was 
whether ore not the Gourt ought to 
interfere in revision with an order setting 
aside an ex parte decree and one of the 
learned Judges said that “the remedy of 
the applicant was to attack the order in 
appeal from the decree.................. under 
e. 105, Code of Civil Procedure." 

Onthe other hand, there is an earlier 
decision of a Bench of the same High Court 
in the case of Tasadduq Husain v. Hayat- 
wn-Nissa (2) in which it was said “Section 
988 (which for the purposes of this case 
may beregarded as corresponding to O. 
XLII, r. 1) of the Codeof Civil Procedure, 
whilst allowing an appeal from an 
order under s. 108 (now O. IX, r. 13) 
refusing to set aside an ex parte decree, 
does not allow an appeal from an order 


setting aside an exparte decree. From 
this we infer that it was the intention 
of the Legislature that an order 


setting aside an ex parte decree shall 
be final. The learned Advocate for the 
appellant referred to s. 591 (now 
105) of the Code, which provides that 
if any decree be appealed against, any error, 
defect or irregularity in any order, not 
otherwise appealable, ‘affecting the decision 
of the case’, may be set forth asa ground 
of objection in the memorandum of appeal. 
We agree with the rulings in Chintamony 
Dassi v. Raghoonath ‘Sahoo (3) and Golab 
Kunwar v. Thakur Das (4) and hold that 
the words ‘affecting the decision of the care 
ins, 591 must mean affecting the decisicn of 
the case on its merits, and that consequent- 
ly an order setting aside an ex parte decree 
does not come within the purview of the 
section.” 

In the case of Gopala Chetti v. Subbier 
(5) where. an ex parte decree had been 
passed against two defendants and had 
been set aside as against both on the appli- 
cation of one of them, and the plaintiff in 
appealing against the final decree in the 
suit claimed that the decree ought not to 
have been set aside as against the defend- 
ant who had not applied to have it set 
aside, & Bench of the High Court at Madras 
accepted the contention that as no appeal 
lay against the order setting aside the ex 


(1) 16 Ind, Cas. 1; 24 A. 592; 10 A. L. J. 130. 
(2) 25 A. 280; A. W., N. (1903) 39. 

(3) 22 C. 981; 11 Ind. Dec. (N. 9.) 651, 

(4) 24 A. 464; A. W, N, (1902) 136, 

(5) 26 M. 604; 13 M, L, J, 308, 


M. S, MAHOMED V. COLLECTOR OF TÓUNGOO. 


381 


parte decree, it was open to the appellant 
in appealing against the final decree in the 
case to object to such order as contrary 
to law, and said that as in their opinion 
in the circumstances of the case the decree 
passed ez parte againstthe first defendant, 
that is the defendant who had not applied 
to have the decree set aside, ought not to 
have been set aside, they restored the 
original decree so far as it directed the 
first defendant to pay the amount dec- 
reed. , 
_ In a recent case, Sundar Singh v. Nigha- 
iya (6), a Bench of the Lahore High Court 
took the contrary view. In that case the 
trial Court first decreed the plaintiff's claim 
ex parte. Thedefendants applied to have 
the decree set aside and the Court set it 
aside and ultimately dismissed the plain- 
tiffs suit. That dismissal was confirmed 
on appeal but a second appeal was filed in 
the High Court. That appeal was heard 
by a Single Judge of the Court who held 
that the order setting aside the ex parte 
decree could not be questioned because, 
even if the order restoring the case to a 
hearing was erroneous, the error. was not 
one affecting the decision ofthe case with- 
in the meaning of the s. 105 of the 
Civil Procedure Code. A further appeal 
was then filed under the Letters Patent, 
and the Bench before whom that appeal 
was heard said "It will be observed that an 
order refusing to set aside an ex parte 
decree isappealable under O. XLIII, r. 1 
(d), but no appeal is granted from an 
order accepting an application to set aside 
an ex parte decree and we cannot think 
it was the intention of the Legislature 
that an erroneous order accepting an appli- 
cation to set aside the ex parte decree 
should be assailable in appeal except in. 
So far as it affected the decision of the 
case on the merits. "The reason for this 
discrimination between an unsuccessful 
and a successful application is obvious, for 
an unsuccessful application precludes a 
thorough exploration of the merits of the 
case whereas a successful application en- 
ables the points in litigation to be decid- 
ed on the merits, the ideal goal ofall liti. 
gation.” 

On the other hand in an equally recent 
case of the same High Court aAjudhia 
Parshad v. Imam ud-Din (7) another Bench 


a 88 Ind. Cas. 920; 6 Lah. 94; A.L R. 1995 Lah, 
466. ] 
(7) 71 Ind, Cas. 587; A, I, R.1923 Lah. 230, 


$82 
seems to have held that an order under 
r.9(2)0fO. XXII of the ' Code, which 
provides for the setting aside of an order 
of abatement or dismissal if it is proved 
that the party in default was prevented by 
any sufficient cause from continuing the 
guit, is an order affecting the decision 
of the case Within the meaning ofs. 105 
of the Code. OP 

In this state of the authorities, it seems 
clear that we must decide for ourselves 
whether, in our opinion, the making of an 
order setting aside zn ex parte decree ina 
case, where there was nothing before the 
Court except the mere application of the 
party, to satisfy it that that party was 
prevented by any sufficient cause from 
appearing, is oris not an error, defect or 
irregularity in an order affecting the de- 
cision of the case. 

Iam unable to avoid the conclusion that 
it is such an error, defect or irregularity, 
Bince itresults in the setting aside of the 
actual decision in the case, and I find it 
difficult to read into s. 105 the addi- 
tional words “on the merits" which the 
learned Judges who decided in the contrary 
sense seem to have read into it. . 

I would, therefore, hold that the propriety 
of an order setting aside an ex parte decree 
can be questioned inan appeal against the 
subsequent decree in the same suit, on the 
ground that the improper making of such 
an order involves an error, defect or irregu- 
larity in or an order affecting the decision 
of the case. - 

The question then arises whether or not 
the order was in fact improperly made. 
The Collector stated expressly in his apphi- 
cation that he "was unable to attend 
Oourt on the date fixed through press of 
work.” Appellant filed a written objection 
‘in which he said that “the petition does 
not disclose any reasonable cause or a 
shred of excuse for re-opening the matter.” 
He did not traverse the Collector's state- 
ment of fact and in effect he said that the 
fact stated was not “sufficient cause” for 
setting aside the decree. He did not com- 
plain of the absence of an affidavit, and 
there is no suggestion in the Judge’s order 
setting aside tne decree that appellant or 
his Advocate suggested at that time that 
an affidavit was necessary. The question 
yaised seemsto have been whether or not 
press of work was “sufficient cause” for 
the Collector's failure to appear, and the 
Judge held that it was, It must be admitted 
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that proof of the facts alleged in support 
of applications to set aSide ex parte decree 
is ordinarily given either by gral testimony 
or by affidavit. ln this case there was 
neither oral evidence nor an affidavit and 
the question before us thus narrows itself 
down to this. “Is the bare statement of the 
applicant sufficient to satisfy the Court that 
the applicant was prevented by sufficient 
cause from appearing, in a case where the 
material statement of fact made in the 
applicant's application is not traversed by 
the opposite party and where the applic- 
ant is known to the Oourt to be the 
Collector and a responsible officer of Govern- 
ment?" Iam of opinion that in such & 
case the mere statement is sufficient, 
The matter to which I attach importance 
is that the Collector's statement of fact was 
not denied. The reason why it was not 
denied was doubtless thatthe Collector was 
a person of whom it could not reasonably 
be suggested that his statement of fact was 
untrue, and if appellant accepted it as true 
and argued merely that the fact stated was 
not sufficient cause, I see no reason why 
the Court also should not accept it as 
true. : 

I am, therefore, of opinion that in the 
circumstances of this case the Judge was 
entitled to accept the Collector's statement 
that he was prevented by press of work 
from attending the Court as proof of suffi- 
cient cause within the meaning of O. IX, 
r. 18 and I would add that, if he was 
not so entitled, the error, defect or irregular- 
ity in his procedurein accepting the Ool- 
lector’s statement made in an application 
instead ofin an affidavit, although it may 
not be an error, defect or irregularity which 
comes within the absolute bar of s. 9y, 
would not, in my opinion, be an error, defect 
or irregularity of procedure which in the 
circumstances of the case would warrant 
our interfering in appeal with the Judge's 
decision on the question whether or not 
there was sufficient cause for the Collect- 
er'sfailure to appear. 

I would, therefore, disallow the first 
ground of appeal. 

As the appeal has so far been heard only 
on the questions of law raised on ‘the first 
ground of appeala further hearing on the 
other grounds will be necessary, 

Cunliffe, J.—In this appeal a pre- 
liminary point of law arises. 

The appellant was the ownerof land in 
the Toungco District. The. respondent is 
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the Collector of Toungoo. The appellant's 
land was compulsorily acquired by Govern- 
ment. Compensation was awarded. A 
reference wis put forward by the appellant 
to the District Judge to enhance the said 
compensation. The District Judge al- 
tered the award of the Oollector from 
Rs, 4,868-6-0 to Rs. 7,714-10 0. Hedid so at 
an ex parte hearing. He recorded in his judg- 
ment that there was no appearance either on 
the part of the Collector or the Burma 
Railways Oompany, Limited, although the 
Collector was duly served with notice. 
Subsequently, the learned Judge set aside 
his ex parte decree on the application of 
the Collector and after that at a third 
sitting heard evidence put forward by 
the Collector and restored the original 
award, 

This is an appeal from the decision to 
restore the award confirmed by the learned 
Judgeand itis argued thaton this appeal 
upon the merits an appeal also lies against 
the setting aside of the ex parte decree and 
the decision to re-hear. 

Order IX, r. 13, deals with the setting aside 
of an ex parte decree, The rule in question 
states that the Court may doso if it 1s satis- 
fied that the summons was not duly served 
orthat the applicant was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing. It has 
already been noted that the summons was 
duly served. There was no evidence before 
the learned Judge either by oral testimony 
or affidavit to show that the Collector was 
prevented by any, much less sufficient, 
cause from appearing to support the award 
at the first hearing. 

The question to be decided is whether we 
are competent to hear an appeal against the 
decision tore-hear and to set aside the ex 
parte awardin a general appeal upon the 
merits. Section 94 of the Civil Procedure 
Code runs as follows:—'No decree shall 
be reversed or substantially varied, nor 
shall any case be remanded, in appeal 
on account of any misjoinder of parties 
or causes of action or any error, defect 
or irregularity in any proceedings in the 
suit, not affecting the merits of the case 
or the jurisdiction of the Court." And a. 
105, sub-s. (1) runs:—"“Save as otherwise 
expressly provided, no appeal shall lie 
from any order made by a Court in the 
exercise of its original or appellate jurisdie- 
tion; but, where & decree is appealed from, 
any error, defect orirregularity in any order, 
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affecting the decision of the case, may be 
set forthas a ground of objection in the 
memorandum of appeal." 

It is manifestly impossible that these two 
sections should be considered as mutually 
destructive. Rather, in my view, should s. 
105 be looked onas being supplementary 
to s. 99, x 

There appears, however, to be a consider- 
able conflict of judicial opinion as to the 
exact interpretation of s. 105 when applied 
to an appeal against an order setting aside 
an ex parte decree under O. IX, r. 13. It 
is admitted without demur that such an 
appeal is contemplated by the section, but 
certain High Courts, Allahabad and Calcutta 
for instance, have considered that an appeal 
of this kind should only be entertained 
when the order setting aside the ex parte 
decree affects the decision of the case “on 
its merits.” On the other hand, the High 
Court of Madras does not consider that 
such a limitation is intended by this section. 
The reasons which apparently actuated the 
view which limited the power of appeal 
are on the grounds of public policy. For 
example, in the case of Sundar Singh v. 
Nighaiye (6), Le Rossignol, J., said that 
unless the limited view was taken it pre- 
cluded a thorough exposition of the merits 
of the ease which was the ideal goal of all 
litigation. 

I am unable toappreciate this interpreta- 
tion. It necessitates the importation of 
words into a section of a Statute by implica- 
tion which to my mind is always dangerous. 
I can see no reason why ifa Judge in the 
Court below has acted unj udicially in setting 
aside an ex parte decree and has wiongly 
applied O 1X, r. 13 this Court has nof 
the power to reverse his decision. There 
seems to be an idea that quite apart from 
the provisions of O. IX, r. 13 there isan 
inherent right in any Court to set aside an 
ex parte decree. Inmy view, that is not so, 
but even if there was an inherent right, 1 
am perfectly sure that no Court is justified in 
exercising an inherent right without proper 
grounds or proper evidence. In the appeal 
before us asl have stated earlier, in my 
judgment, there was no material whatever 
before the learned Judge to take the course 
that he did under O. IX, r. 13. In my 
view we have a right and a statutory right 
to deal with this question under s. 105. In 
the 
succeecs on the preliminary point raised 
and the order of the learned Judge restor- 
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ing the ease, on the application of the 
Collector by means of setting aside his for- 
mer ex parte decree should be reversed. The 
appeal, therefore, succeeds and there must 
be judgment for the appellant with costs. 
[The appeal was further proceeded with 
on the merits cf the case. On the evidence 
their Lordships held that the Collector's 
award. confirmed by the District Court at 
the re-hearing of the case was fair and proper 
and the evidence of the appellant for a 
higher value was entirely unconvincing. 
It was only evidence of offers which were 
alleged to be refused— a common place of 
Jand acquisition cases. None would want 
to buy such a large area of 16 acres to build 
a mill on paddy land which had no frontage 
on any road or creek and was cut off from 
the Railway by a considerable area of paddy 
land belonging to other owners. The 


appeal was accordingly dismissed. j 


Z, K. . Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 318 or 1925. 
April 12, 1926. 

Present :-—Justice Sir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 
Srimati BHABA SUNDARI DEVI AND 
ANOTHER—DEFENDANTS-— APPELLANTS 
versus 
ADITYA NATH CHAUDHURI anD 
OTHERS—P LAINTIFFS3—R ESPONDE^ TS, 

Civil Procedure Code (Act V of 19087, 8. 115, 0. XLI, 


vr. 23, 25, 27—Order remanding whole suit— Appeal, 
whether lies—Revision— Additional evidence, how to be 


saken 93 of O. XLI, contemplates an order of 


` remand passed in a case in which the Court of 


first instance disposed of the suit upon a pre- 
liminary point. In the caseofan order of remand 
passed under this rule the whole case goes for 
decision to the Court of first instance; whereas in 
the case of an order of remand passed under r. 25 of 
the Order the case is retained on the file of the Court 
which passes the orderof remand. [p. 3&5, cols. 1 &2.] 

Tn the case of an anomalous order which does not 
fall strictly within the provisions either of r.23 or 
ofr, 25 of the Civil Procedure Code but as the result 
of which the case is not kept on the file of the 
Appellate Court itself but the whole case is sent 
down to the Court of first instance for proper in- 
vestigation, itis not unreasonable to suppose that 
the Appellate Court meant to act under the pro- 
visions ofr. 23 And in sucha case an appeal would 
lie against the order of remand. Even if the case 
isto be treated as not falling within the provisions 
of r. 23 the order would be open to revision under 
the provisions of s. 115 of the Civil Procedure Code, 


[P 365, col, 2.1 
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Where an Appellate Court, is of opinion that a 
party is entitled to examine further witnesses in the 
case, the proper course to be adopted is. to make an 
order under r.27 of O. XLl of the Clvil Procedure 
Code and to ask the Court of first instance to record 
such evidence and to certify it to the Appellate Court. 
Lp. 386, col 1.] A 
Appeal against an order of the Additional 
District Judge, Midnapore, dated the 5th 
June, 1925, reversing that of the Munsif, 
Garbeta, dated the 20th August, 1924. 
Babus Mritunjoy Chatterji and Nirmal 
Chandra Chakravarti, for the Appellants. 
Mr. Rishindra Nath Sarkar and Babu 
Kali Sankar Sarkar, for the Respondents. 


JUDGMENT. 

Mukerji, J.—This appeal is directed 
against the order of remand passed by the 
Additional District Judge of Midnapur on 
the 5th June, 1925. The defendants are 
the appellants before us. The pleintiffs in- 
stituted this suit out of which the appeal 
arises for enforcement of a mortgage. The 
mortgage bond in question is alleged to 
have been executed by one Dhanada Debya. 
The learned Munsif found that there was 
no legal necessity for the loan, that there 
was no proof of proper attestation of the 
bond and that the suit was instituted 
nearly 12 years after the due date of pay- 
ment and that the payments alleged to 
have been made were not proved, and upon 
these findings the learned Munsif dismissed, 
The plaintiffs there- 
upon preferred an appeal which was heard 
by the Additional District Judge. He 
held in the first iustance that the legal 
necessity for the loan had been proved 
and there was satisfactory evidence that the, 
mortgagee made the advance after honest 
enquiry. On the question of attestation the. 
learned Judge held that that was spoken to 
by two witnesses, namely, the scribe and 
an attesting witness named Adhar Roy. He 
found that Adhar Roy in his examination- 
in.chiefgave evidence which would go to 
show that the bond was duly attested, but 
in cross-examination made certain state- 
ments detracting from what he had deposed 
toin his examination-in-chief. Thelearned 
Judge felt doubt as to the truth of the 
evidence that was given by this witness in 
his cross-examination and he was of opinion 
that the witness had been gained over. He, 
therefore, thought that the plaintiffs might 
have been under a bona fide mistake in not 
putting forward other witnesses to the bond 
who may have been alive, and he, therefore, 
made the order granting the plaintiffs a 


(102 T. ©. 1937] 
further opportunity of calling such other 
witnesses to the bond as may be alive and 
who may beable to give evidence about its 
attestation, As regards the payments the 
learned:Judge was of opinion that they 
had been proved and he disagreed with the 
opinion expressed by the learned Munmsif 
that in case of the proper attestation of the 
bond not being proved the plaintiffs would 
not be entitled even to & decree for money. 
Thelearned Judge, however, after proceed- 
ing to record the order grantingthe plaint- 
iffs an opportunity to call other attesting 
witnesses proceeded to give certain direc- 
tions in these words:—* 

“The result is that the appeal be allowed 
and the lower Court's judgment and decree 
beset aside and the suit be sent back on re- 
mand to the Court below to allow the plaint- 
iffs to examine the attesting witnesses to 
the bond that may be still alive, and if 
there be satisfactory evidence of due attes- 
tation ofthe mortgage bond in suitto pass 
a decree on it as prayed for in plaintiffs’ 
favour. If, however, no other attesting wit- 
ness be alive or if in the opinion of 
the Court the other alive attesting witness 
be considered hostile then too to pass 
a decree on the mortgage bond in suit upon 
the evidence of P, Ws. Nos. iand 2 already 
on the record .If, however, the alive;witnesses 
do not appear to be hostileand ifthe due 
attestation of the mortgage bond is not 
proved satisfactorily then to passa money 
decree in plaintiffs’ favour against the assets 
of Dhanada Debya in defendants’ hands." 
It is against this order that the present ap- 
peal has been preferred. 

A preliminary objection has been taken 
on behalf of the respondents as to the com- 
petency of this appeal. It is urged on their 
behalf that the order from which the ap- 
peal has been preferred is not one which 
comes within the purview of O. XLI, r. 23, 
Civil Procedure Code and that, therefore, no 
appeallies to this Court from that order. 
Strictly speaking the objection taken on 
behalf of the respondents is well-founded, 
for the order does notin point of fact con- 
form to the provisionsof O. XLI, r. 23, which 
eontemplates an order from remand being 
' passed in a case in which the Court of first 

instance disposed of thesuit upon a prelimi- 
nary point. The order, however, does not 
also come under the provisions of O. XLI, 
T. 25 ofthe Code. There is a broad distinc- 
fion between orders which may be passed 
pander these two rules, In the case of an 


25 


BHABA SUNDARI DEVI V. ADITYA NATH CHAUDHURI. 


385 


order passed for remand under.O. XLI, r. 23 
the whole case goes for decision to the 
Court of first instance; whereasin the case 
of an orderfor remand passed under O. XLI, 
r. 25 the case is retained on the file of the 
Court which passed the order for remand. 
Anomalous orders of the description such 
as the order now before us are very often 
passed by the Subordinate Courts, and ina 
case in which the case is not kept on the 
file of the Oourt itself but the whole case is 
sent down for proper investigation on re- 
mand it is not unreasonable to suppose that 
the Court means to act under the provisions 
of O. XLI, r. 23. Itis unnecessary, however, 
to pursue this matter any further for, in my 
opinion, even if there is no appeal allowable 
under the law as against the order from 
which the present appeal has been prefer- 
red we have ample powers under the pro- 
visionsof s. 115, Civii Procedure Code, to 
interfere with the order, and, in my opinicn, 
thisis pre-eminently a case in which this 
order should be interfered with even under 
the provisions of that section although no 
appeal lies to us against it. 

As regards the merits it seems to me that 
the Additional District Judge has given 
very good reasons for holding that legal 
necessity has been duly proved. On the 
question as to whether the payments had 
been proved or not thereisa finding of fact 
arrived at by the learned Judge upon the 
evidence in the case with regard to that 
matter. These findings, therefore, cannot be 
interfered with byus either on appeal 
or in the exercise of our powers of 
revision. 

As regards the propriety of the order for 
remand there can be no question. It is 
clear to my mind that the plaintiffs are en- 
titled to a further opportunity having re- 
gard tothe peculiar facts of this care, io 
examine such witnesses as they may be able 
to produce with regard to the attestation of 
the bond. The directions given by the. 
learned Judge, however, seem tome to be 
absolutely wrong. These directions will 
not have the effect of assisting the Ccurt for 
whom they are meant, but will only have 
the effect of fettering the judicial discreticn 
of that Court in the investigation of the 
facts which it will have to investigate. 

In view of these circumstances the proper 
order for us to make is to set aside these 
directions and to pass an orderof remand 
bringing the order passed by the learned 
Judge in conformity with the prcvisions 
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of O. XLI, 1. 27 of the Oode, and we, 
therefore, set aside the order passed by the 
learned Judge and direct that the plaintifis 
be given an opportunity ofexamining such 
witnesses as they desire to produce in 
order to provethe attestation of the bond. 
The evidende given by such witnesses will 
be recorded by the learned Munsif and will 
be certified to the Court of the learned Ad- 
ditional District Judge. The learned Judge 
will thereafter proceed to re-hear the appeal 
after taking into consideration sueh further 
evidence as may be adduced and then 
proceed to dispose of the appeal in accord- 
ance with law. : 

The costs of this appeal will abide the 
result. Weassess the hearing fee at two 
gold mohurs. 

Let the record be sent down without delay. 

Greaves, J.—l agree. 

Z.K. Order set aside: Case remanded. 
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Seconp CIVIL ÀAPPBaLS Nos. 1599 
to 1602 or 1925, 

December, 1, 1926. 
Present:—Sir Dawson Miller, Kr. 
Chief Justice, and Mr. Justice Foster.2 
GOPI SINGH AND OTHERS— 
DErFENDANTS—ÀPPELLANTS 

versus * 
JAGDEO SINGH AND oTHERS— 
PrAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s.22 (2,— 
Occupancy holding—Transfer to fractional proprietor, 
effect of —Transfer of proprietary Tight by such 
proprietor—Sub-lease of raiyati interest, effectof. — 
^» Where a fractional proprietor obtains a transfer in 
his own favour of occupancy rights he does not 
become anoccupancy tenant but nevertheless acquires 
a separate interest in the raiyati holding, paying to 


his co-proprietors their proportionate share of the: 


rent ofthe holding. If such fractional proprietor 
subsequently tranbfers his proprietary interest the 
raiyati interest held by him also passes to his trans- 
feree and the latter „can sub-let such interest to the 
transferor who thereupon becomes a raiyat of the 


holding [p. 388, col. il . un 
Quare.— Whether such a raiyat can acquire an 


oceupaney right by twelve years’ occupation. [p. 388, 
col. 2.] 

Appealseagainst the decision of the Sub- 
Net Judge. Monghyr, dated the Mth 
Novemter, 1925, confirming, that of the 
Munsif, Jamui, dated the 25th September, 


1924, 
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Messrs. Manohar Lall and Jagannath 
Prasad, forthe Appellants. 
Messrs. S. Sinha and -+Chandreshwar 
Prasad Sinha, for the Respondents, 


JUDGMENT. 

Miller, C.d.—The question for deter- 
mination in these appeals is whether, in the 
circumstances to be presently stated, the 
plaintiffs, who were formerly co-sharer 
landlords with the defendants and others 
in Mauza Sawas Khurd, are entitled to 
a raiyati interest in certain lands in that 
village, they having purchased an occupancy 
holding from the tenants, many years ago 
before 1885, and having remained in posses- 
sion thereof paying to their co-sharers their 
proportionate amount of the rent up to the 


. year 1913, when they sold their proprietary 


interest to other co-sharers pending parti- 
tion proceedings which were finally com- 
pleted in 1918, Four suits in all were 
instituted, two by Jagdeo Singh whcse 
father Chaman Singh, deceased, sometime 
before 1885 had purchased the raiyati jote 
in the lands now claimed by him, and 
two by Ramrachayya Singh, who had 
himself purchased a similar raiyaii jote at 
about the same time. 

On partition of the mauza in 1918, the 
landsin question in each case were allotted 
to the takhtas of two other sets of co sharers 
who are the defendants in the respective 
suitg and who contend thatthe lands in 
questicn were the takasht ofall the co- 
sharers and that the tenancy interest of the 
plaintiffs ceme to sn end on partition. As 
the lancsclained Ly each of the plaintifis 
fell partly. to the share of oreset of cc- 
sharers on partition and partly to the share 
of another, each plaintiff brought two suits. 
The facts in each case are precisely similar 
and the cases were heard together in the 
trial Court, and in the lower Appellate Court, 
andtkefurther appeals to this Court have 
also been heard tcgetker. In referring to 
the plaintifs and deiendants the reference 
will be to eechofthem unless otherwise 
indicated. 

The Munsif of Jamui before whom tke 
suits came for trial found in favour of the 
plaintiffs and passed a decree for pcssessicn 
in each case, 


On spreel tke Subordinate Judge of 
Monghyr agreed with the conclusicns of ihe 
Muneit and dismissed ithe appeals, The 
defendants have preferred these second 
appeals to this Court. 


[102 I. C, 1927] 

The material faets found by the lower 
Appellate Court: .are that some time before 
1885, the ancestor of the plaintiffs in the 
one case andthe plaintiff himselfin the 
- other purchased the raiyati jote of certain 
. tenants, the purchasers being at that time 
co-sharer proprietors in the village. The 
- plaintiffs, or their predecessors, remained 
in possession payinga proportionate part 
of the rent to their co-sharers from the 
date of the purchase until 1913, whena 
Suit for partition was institüted before the 
Subordinate Judge of Monghyr by some 
of the co-sharers, 'The final partition was 
made in 1918, and,separate possession of 
their interests was directed to be given to 
the respective co-sharers according to 
their takhtas, Before that date, however, 
namely, in 1913, shortly after the partition 
proceedings were instituted, the plaintiffs 
sold their proprietary interest to other 
co sharers, who are not parties to this suit 
and whose names are immaterial. By the 
partition made in 1918, the lands in question 
were included in thetakhtas of the defend- 
ants who endeavoured to obtain khas 
possession but found the plaintiffs still in 
possession with the result that proceedings 
under s. 145 of the Criminal Procedure Code 
were instituted and, in January, 1922, 
terminated in favour of the defendants who 
dispossessed the plaintiffs. ! 

When the plaintiffs transferred their 
proprietary interest to other co-sharers in 
1913, by an agreement then come to between 
them’ and their transferees, they were 
permitted to remain in cultivating posses- 
sion of the lands in suit as formerly, and 
they were not in fact dispossessed until 
1922. It has been found as a fact in the 
Courts below that the lands were not the 
bakasht of the co-sharers originally but 
raiyati jote land acquired by the plaintiffs 
or their predecessors, and this is corroborat- 
ed by the Record of Rights published in 
1903 which, whilst describing the lands as 
bakasht of the plaintilis or their predeces- 
sors, states that they were formerly an occu- 
paucy raiyati jote acquired by them as share- 
holding proprietors and gives the amount 
of rent which the other co-sharers were 
entitled to under s. 22 (2) ofthe Bengal 
Tenancy Act. It was argued on behalf of 
the appellants that the plaintiffs having 
been parties to the partition suit originally 
were bound by the decision in that suit.in 
so far as it treated the land as bakasht. 
But even if they are to be treated as parties 
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to the partition suit, notwithstanding tha 6 
they sold their proprietary interast shortly 
after the suit was instituted and ceased to 
be interested any longer as proprietors, still 
it has not been shown that there was any 
issue in the suit as to the nature of the land 
in question. In any easeifthe lands were 
treated as bakasht in the parsition, the sense 
in which that term was used must be ex- 
plained by references to the Record of Rights 
on which the partition was founded, and 
this clearly shows that the lands were sub- 
ject tq the plaintifis’ possessory right under 
s. 22 (2) of the Bengal Tenancy Act: see 
Nandkishore Singh v. Mathura Sahu (1). 
Moreover a new situation arose when the 
plaintiffs sold their proprietary interest to 
other co-sharers in 1913 and took a subordi- 
nate interest from them. lt is not shown 
that they took any further part in the parti- 
tion proceedings, and in their absence their 
successors could not by their action deprive 
them of the rights, if any, which they ac- 
quired at the time when they sold their 
proprietary interest, In my opinion the 
lower Appellate Court was right in holding 
that the lands were not the bakasht of the 
joint body of maliks but were originally a 
raiyati jote purchased by the plaintiffs or 
their predecessors and subject to the plaint- 
ifs’ right to hold the same on paying rent 
to their co-sharers and they did not by the 
partition cease to be lands of this nature. 
The question then arises whether by the 
transfer of their proprietary interest to other 
co-sharers the plaintiffs lost their tenancy 
right in the land. Ifone regards the rights of 
the parties as governed by the Bengal Ten- 
ancy Act, as amended in 1907, then the inter-. 
esi of the plaintiffs, being a peculiar tenancy 


. Tight of a co-proprietor, as pointed out in 


the judgment of Kulwant Sahai, J, in 
Bambhadwr Lal v. Gungora Kaur(2) would 
pass to the purchasers on transfer of the 
proprietary right. The purchasers, however, 
allowed the plaintiffs toremain in posses- 
sion as cultivators by an arrangement come 
to at the time of the transfer, [hat transac- 
tion was, in my opinion, tantamount to a 
sub-lease within the meaning of s. 22 (2) of 
the Bengal Tenancy Act and the plaintiffs 
thereupon became raiyats of the holding. 
Under the Act asit now exists merger of 
interest no doubt takes placa where the 


(1) 65 Ind. Oas. 586; 3 P.L. T. 43; A.L R.1922 
Pat. 193. 

(2) 89 Iud. Gas. 232; 7 P. L.T, 87; 3 Pat. L, R. 138; 
A. I. R. 1925 Pat. 547. 
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entire interest of the raiyat and his im- 
mediate landlord, who is either à proprietor 
or a permanent tenure-holder, become united 
in the same person butit is quite different 
where the occupancy right of a tenant is 
transferred to a fractional proprietor. In 
the latter case, although no occupancy right 
can vest in the fractional proprietor, he still 
acquires à separate interest in the ratyate 
holding paying to his co-proprietors their 
share of the rent. This interest passes to 
his transferee with the transfer of the pro- 
prietary interest and the holder can,sub-let 
the same to another who thereupon becomes 


. & raiyat of the holding. 


It is contended, bowever, that the Bengal 
Tenancy Act has no application to the pre- 
sent case as the interest of the plaintiffs 
was originally acquired before 1885 when the 
first Bengal Tenancy Act was passed, and 
that we must consider the law then exist- 
ing. Even so Jam clearly ofopinion that 
the doctrine of merger had no application 
in Bengal in such a ease under the old 
law before 1885: see Womesh Chunder 
Goopto v. Raj Narain Roy (3), Thomas Savi 
v. Punchanun Roy (4) and Lal Makomed 
Sarkar v. Jagir Sheikh Malik (5) and in fact 


- itis not disputed that the plaintiffs for many 


years, both before and after 1885, although 
co-proprietors, remained in possession of 
the holding on payment of proportionate 
rent to their co-owners. It is clear, there- 
fore, that even if the occupancy right ceased 
to exist the holding did not merge in the 
larger interest. This is also in accordance 
with the decisions under the Act of 1885: see 
Sitanath Panda v. Pelaram Tripati (6), 
Jawaaul Hug v. Ram Das Saha (7) and 
Basudeo Narain v. Radha Kishun (8). 
It follows then that if the interest 
acquired before 1885 did not merge it 
remained alive at all events up to 1913 
when the plaintiffs sold their propristary 
interest. | can see no reason why under 
the old law any more than under the 
present Bengal Tenancy Act this right 
should cease to exist because the co-sharer 
transfers his interest to another proprietor. 
[t would pass, in my opinion, even before 
the Act of 1885 to the transferee of the 

(3) 10 W. R 15. 

(4) 25 W. R. 503. 

(5) 2 Ind. Cas. 654; 13 O. W. N. 913. : 

(6) 21 C. 8,9; 10 Ind. Dec. (x. s.) 1211. 

(7) 24 C, 143p 1 O, W. N. 106; 12 Ind. Dec. (N s.) 


61. 
(8) 65 Ind, Cas. 281; 3 P, L, T, 22; (1922) Fat. 55; A, 
p. H. 1922 Pat, 62, 
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proprietary interest. Whether before the 
amending Actof 1907 the co-owner or his 
transferee could sever the interest by sub- 
letting toa tenant may be a*question of 
some difficulty and no authority has been 
drawn to our attention on the subject but, 
in my opinion,it is unnecessary to deter- 
mine this point; for whatever may be said 
as to the retrospective effect of the first 
sub-s. of s. 22, which limits the rights 
of a proprietor, the second sub-section, in 
so far as it refers to the rights ofa sub- 
lessee which come into operation after the 
Act must, I think, apply to all cases where 
such a sub-lease ig effected after the 
passing of the amending Act, whether the 
occupancy right was acquired before or 
after the passiog of that Act, or the Aot of 
1885. The: language of the sub-section 
seems to me to demand this construction. 
No vested rights are interfered with. The 
sub-section merely gives the holder of such 
a right power to sub-let his interest and 
defines the nature of the interest of the 
sub-lessee as that ofa raiyat. The plaint- 
His are, in my opinion, ratyats of the land 
claimed and were improperly disposseased 
and should be restored to possession. 

Whether the sub-lessee in such a case 
can acquire by twelve years’ occupation : 
an occupancy right it is unnecessary to 
determine. He is clearly not an under- 
raiyat as he does not hold under a raiyat 
and there seems to be no reason why he 
should not in the ccurse of time acquire 
an occupancy right. The point, however, 
does not arise for decision for such a right 
had not matured by twelve years’ posses- 
sion when the suit was instituted, and I 
prefer to reserve my decision on this point 
until the question arises. 

ln my opinion the conclusion arrived at 
by the lower Courts was right in the 
particular circumstances of the case and : 
these appeals should be dismissed with 
costs to the contesting respondents to- 
gether with interest at the usual rate. 

Foster, J.—1 agree, a 

Z. K. Appeals dismissed, 
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RANGOON HIGH COURT. 
IwsonLvENCY Casg No. 249 or 1923. 
'January 5, 1927. 

Present :—Mr. Justice Chari. 

In the matter of SYED KAZIM, DECEASED 

—INsOLVENT. 

Presidensy Towns Insolvency Act (III of 1909), s. 
à2— Trust, meaning of-—Principal and agent—Goods 
entrusted to agent for sale, loss of—Insolvency of agent 
—Insurance money recovered in respect of goods— 
Principal, rights of. 

The word “trust” as used in s. 52 of the Presidency 
Towns Insolvency Act is not confined to express 
trusts but includes all kinds of property held by the 
insolvent in a fiduciary character. [p 390, col. 1.] 

Where a commission agent, who holds goods in 
trust for sale fora principal, becomes insolvent, the 
property in the goods does not pass to the Official 
Assignee and the principalis entitled to remove the 
goods. Where, however, the goods have been sold 
by theagent, the principal ean follow the price 
realised only if he can show that there was anobliga- 
tion on the agent to keep the money separately without 
mixing it with his own. In the absence of such an 
obligation the money passes to the Official Assignee 
and the principal is relegated to his ordinary remedy 
of a creditor to the extent of the price of the goods. 
[p. 390, cols. 1 & 2.] 

Tf the goods are destroyed by fire and the agent 
becomes insolvent before the insurance money, in 
respect of the goods, can be recovered from the 
Insurance Company and the moneyis subsequently 
recovered by the Official Assignee the principal has 
no preferential claim to such money which vests in 
the Official Assignee for the benefit of the general 
body of creditors. |p. 391, col. 1] 

Mr. Dhar, for the Claimant, 

Mr. Young, for the Creditors. 

‘JUDGMENT.—In this insolvency case 
the estate of one Syed Kazim, deceased, is 
being administered in insolvency under ss. 
108 and 109 ofthe Presidency Towns Insolv- 
ency Act. Syed Kazim was in his lifetime 
earrying on business as trader and commis- 
sion agent. His godown was burnt down and, 
after the fire, Syed Kazim who was in finan- 
cial difficulties committed suicide. The 
contents of the godown were insured against 
firé in two companies and one of the Insur- 
ance Companies, viz, the Java Sea and 
Fire Insurance Company, paid Rs. 5,721 to 

the Official Assignee. Maung Po Hayin filed 
an application claiming that Rs. 10,206-8 0 
out of the moneys already recovered and 
which may be recovered from the Insurance 
Companies should be paid tohim. His case 
is that he purchased 1,700 bags of gram 
which he entrusted to the deceased for com- 
mission sale. This gram was stored in the 
godown which was burnt. The claimant 
in his evidence says “ Syed Kazim was aet- 
iag as commission agent for many traders. 
I donot know whether other traders used 
to send him gram for sale on commission.” 
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Maung Po Hnyin claims that there were 1,700 
bags of gram in the godown allof which 
belonged tohim. As, however, he establish- 
ed his claim onlyin respect of 1,396 bags, 
there must have been atleast another 304 
bags in the godown at the time of the fire 
which belonged to Syed Kazim or some one 
The claimant also 
alleges thathe paid to Syed Kazim Rs. 150 
as premium for insuring his goods in the 
sum of Rs. 20,000 with the Java Sea and 
Fire Insurance Company. The claim was 


‘enquired into by the Official Assignee who 


was directed to make areport. He made 
a report onthe 27th of April, 1926,in which 
he held that it had been proved satis- 
factorily that 1,396 bags of gram belonging 
to the claimant were as a matter of fact, in 
the godown at the time it was burnt. 
He also held that the claim in respect of 304 
bags of gram alleged to have been pur- 
chased from the deceased.Syed Kazim him- 
self was not established and he disallowed 
that part of the claim. The Official As- 
signee's conclusion was that Rs. 4,697-15-0 
represented money received in respect of 
the gram of theclaimant. Notice of this 
report was issued to the creditors who had 
tendered proof of their debts and a further 
enquiry washeld in which they were given 
an opportunity of rebutting the claimant’s 
ease. The Official Assignee made a second 
report in which he adhered to the conclu- 
sions ‘come to in the first report. These re- 
ports are before me for consideration, and I 
have to pass final orders on the claim, On be- 
half of the claimant it has been urged that 
the whole of the amount paid by the Java 
Sea and Fire Insurance Company should be 
paid to the claimant since that Company paid 
on the basis that 1,000 bags of gram werein 
the godown and Maung Po Hnyin had satis- 
factorily established that he had more than 
1,000 bags of gram in the godowa. On 


. behalf of the opposing creditors it has been 


urged that there is no satisfactory evidence 
that bags of gram belonging to the claimant 
werein the godown and, therefore, the find- 
ing of the Official Assignee on facts should 
not be upheld, that, as a matter of law, as 
the goods werein the possession and disposi- 
tion of the deceased they vest3:d in the 
Official Assignee and further that the right 
to recover the amount of the pelicy, which 
is a chose-in-action, had vésted in the 
Official Assignee and the claimant was, there- 
fore, not entitled to any preferential pay- 
ment. g 


$50 


The Advocate for the claimant gave the 
Court no help. Besides repeating before me 
his contention that the gram being the 
claimant's, he was entitled to the money, he 
placed no arguments before the Court touch 
ing the real difficulties in the case with 
the result that I had to consider the law 
and look up the authorities myself, a pro- 
cedure to which I am now getting well 
accustomed, but which does not reflect great 
credit on the standard of advocacy in this 
Court, . 

On the finding of fact I am in agreement 
with the Official Assignee. The claimant 
has produced receipts given by persons from 
whom he bought the gram. He has also 
produced two persons employed by Syed 
Kazim who deposed to the fact. Thus there 
is satisfactory evidence in support of the 
finding arrived at by the Official Assignee. I, 
therefore, hold that atthe time of the fire 
there was in Syed Kazim’s godown 1,396 
bags of gram belorging tothe claimant, In 
his application Maung Po Hnyin claims a 
lien on the sum of money in the hands ofthe 
Official Assignee. This shows a total mis- 
conception of the law since there is no 
question of any lien. The money, if itis 
payable tothe claimant at all, is so pay- 
able by virtue of the provisions of s. 52 of 
the Presidency Towns Insolvency Act which 
provides that property held by the insolvent 
on trust for any other person does not pass 
to the Official Assignee. The word “ trust," 
as used in this section, is not confined to ex- 
press trusts but includes all kinds of property 
held by the insolventin a fiduciary character 

*(Williams’ Bankruptcy Practice, 13th Edi- 
tion, page 217). As a commission agent, 
Syed Kazim was holding the bags of gram in 
trust for the claimant and if the goods had 
remained as goods there can be no doubt 
that the property in those goods cannot pass 
to the Official Assignee and the claimant 
would have been ertitled tc removethem. It 
has also been held that where property held 
in trust has been converted into money tke 
owner of the property is entitled to follow 
the money and if, therefore, a person oceupy- 
ing a fiduciary character paid the money 
into his account at the bankers the person on 
whose behalf he holds the money can follow 
it and have a charge for the sumin the bank- 
ers’ hands. [in re{Halleit’s Estate, Knatch- 
bull v. Hallett (1)]. But to enable a trader 
whose goods have been sold by the agent 

1) (1880) 13 Ch.D. 623; 49 L. J. Oh, 415: 

JA MUTA um is ae T 
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to follow the money there must have been an 

obligationon the agent to keep the money se- 

parately without mixing it with his own [see 

the remarks of Thesiger, L. J., in the case of 

In re Halleit's Estate (1) at page 723*). 1t bas 

accordingly been held in Englandthatinthe 

case of factors (i. e, commission agents) on 

the bankruptey of the factor the money 
arising from the sale of goods belonging to a 

merchant who had entrusted them to the 

factor and which money the factor had 

mixed with his own, passes to the trustee in 

bankruptcy though if the goods had remain- 

ed as goods the property in the goods will 

not pass to the trusteein bankruptcy. This is 

not an anomaly of the law as may at first 

sight appear, but is the logical result of the 

position of trader and commission agent. - 
When a trader gives goods to the commis- 
sion agent he looks for payment not from 
the actual sale- proceeds of the goods entrust- 
ed but to the generaleredit of the com- 
mission agent. “According to the ordinary 
course of business between merchants and 
factors the former voluntarily become the 
creditors of their factors in respect of the 
moneys so received whereby the moneys, 
although the proceeds of goods received, lose 
their trust character." | Williams' Bankruptcy 
Practice, pages z29 and 230 and the cases 
therein cited]. It remains to see whether this 
reasoning applies to the present case. The 
goods disappeared when the fire took place. 
Some part of it wassalved and soldand so far 
as the moneys received forthe salved goods 
are concerned the English rulings are direct- 
ly applicable. In my opinion the same 
principle is also applicable in respect of that 
part of the goods lost by fire. The gocds 
which borethe character of trust property 
had disappeared. When goods are insured 
and the insurance money is received by (he 
agent it can hardly be said that the goods 
were converted into money but even if it 
was, that money must at the least be in the 
same category asmoney received by him on 
the sale of the goods. The gocds in 
the godown were insured by Syed Kezim 
in two companies for large ameunt and the 
insurance must, therefore, have been intend- 
ed to cover allthe goods inthe godown 
including those of the claimant. If Syed 
Kazim had received the full amount of the 
policies he would have received the money 
in respect of the goods of the claimant 
intermixed with moneys belonging to him- 
self andothers. On the rulings the claimant 

*Page of (1880) 13 Oh. D.—[Ed.] 
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would not ba in a position to follow the 
money, evenoa the assumption that the 
goods had been converted into a portion 
of the insuranes money. The insurance 
money would, therefore have vested in the 
Official Assignee. In this case, however, 
Syed Kazim never did receive any money 
from the Insurance Companies. At the 
time ofhis death, he had only a chose-in- 
action, 2, e., a right to recover the moneys 
from the Insurance Company. It would 
bs straining language to say that the goods 
of the claimant were converted first into 
a portion of a chose-in-action with the 
character of trustimpressed on it and later 
into the money realised from the Insurance 
Company, soas to prevent it from vesting 
in the Official Assignee. I, therefore, hold 
that the chose-in-action vested in the 
Official Assignee for the benefit of the 
general body of creditors. The result 
would havebeen the sameif Syed Kazim 
had received the money and paid it to his 
Bank or kept it in his box. It thus follows 
that whatever the rights of the claimant 
as anordinary creditor may be, he is not 
entitled, on the authorities, to preferential 
payment of this money. Itnow remains 
to consider whether the fact alleged by 
the claimant that he paid the premium for 
the. policy has been proved and whether 
it makes any difference in the legal position. 
The evidence on this point is merely that of 
the claimant himself supported by an em- 
ployeeof Syed Kazim. Maung Po Hnyin 
admits that he took no receipt for this money, 
that the policy was taken out by Syed 
Kazim in his own name and was not assign- 
ed to Maung Po Huyin. The reason given 
by him for insuring the goods at Rs. 20,000, 
whereas they were actually worth a little 
more than Rs. 10,000, is not satisfactory. 
The presumption is that Syed Kazim insur- 
ed all the goods in his godown including 
that of the claimant and the insurance 
poliey was taken out in the name of Syed 
Kazim himself so as to ensure for the 
benefit of Syed Kazim thimself and of all 
the traders who had goods in his godówn, 
even assuming that the money for the pay- 
ment of the premium was advanced by 
the claimant. In the view I have above 
taken, it is unnecessary to decide the point 
raised by the Advocate for the opposing 
ereditors that the property vests in the 
Official Assignee by virtue of s. 52, sub- 
s. (2) (c) of the Presileney Towns Insol- 
yency Act, Even if the doctrine of "re- 
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puted ownership’ bs held to apply 
in cases where the estate of a deceased 
person is baing administered in insolvency, 
it has n> application ia the praseat case 
where the deceased was possesssd of only 
achose-in-action, whish, not being a debt 
due or growing due to the decaased in the 
course of his trade is, by the first pro- 
viso to s. 52 of the Act, exempted from 
the operation of ths doetrine of “reputed 
ownership". = 

For the reasons above given I hold 
that the chose-in-action and the ins 1rance 


‘money later paid to ths Official Assignee, 


have vested in the Offizial Assignee and 
that the claimant is neither entitled to a 
lien on the money nor entitled to receive 
payment of that amount on the ground 
that it is money held in trust for him. 
His application for the payment of the 
money is, therefore, dismissed. 

Z. K, Application dismissed. ~ 





PATNA HIGH COURT. 
Letreas Patent APPEAL No. 37 oF 
1826. 

November 2, 1926. 
Present;—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
KISHUN DEYAL GOPE— 

. DEFENDANT—APPELLANT 
VETSUS 
ISHWARNATH SINGH—P tuntirr— 
à RazsPONDENT. 

Bengal Tenancy Act (VIII of 1885, ss. 10,7 1 (4)— 
Evidence Act (I of 1872) s 74—AÀppraisement of 
erops—OCrop-cuiting report velating to meighbouring 
land, whether admissible-—Civil Procedure Code (Act V 
of 1908), s. 103—A ppeal, second—Issue of fact, whe- 
ther can be determined. 

A erop-cutting report prepared by a Revenue 
Officer in the ordinary course of his duties in a pro- 
ceeding under s.40 of the Bengal Tenancy Act is & 
document forming a record of acts of a Public 
Officer, such acts having been carried out by him in 
the ordinary course of his duties and as such it falls 
within the provisions of s. 74 of the Evidence Act. 
Such report is, therefore, admissible in evidenco for 
the purpose of appraisement of crops of a neigh- 
pouring holding under s. 71 (4) of the Bengal Tenancy 
Act. ven when such report does not relate to the 
year in respect of which the appraisement has to be 
made it is relevant in the absence of evidence to 
show that there wasa material difference between 
the crops of the year in dispute and the year to which 
the report relates. [p. 393, c01.2.] |, . ] 

'The High Court has power in seconsl appeal, if the 
evidence on the record is sufficient, to' determine any 
issue of fact necessary for the disposal of the appeal 
not only in cases where such issue offact bas not 
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1 een disposed of by the lower Court but also in cases 
n-which it has been wrongly determined by such 
Court by reason of any illegality, omission, error or 
defect such as is referred toin sub-s. (1) ofs. 100 of 
the Civil Procedure Code. [ibid.] 

Letters Patent appeal against the judg- 
ment of Mr. Justice Adami, in Appeal from 
Appellate Decree No. 118 of 1923 dated the 
löth April, 1926 and reported as 95 Ind, Cas, 
966. 

Messrs. Syed Nurul Hassan and A. H. 
Fakhruddin, for the Appellant. 

Mr. Sarjoo Prasad, for Mr. S. N. Rai, for 
the Respondent. n 

. dUDGMENT. 

Miller, C. J.—This is an appeal from 
& decision of Mr. Justice Adami sitting 
on second appeal in which he set aside 
the decision of the Officiating Subordinate 
Judge of Patna and restored the decree of 
the Munsif. . 

The plaintiff who is the respondent in 
this'appealsued the defendant who is his 
tenant of a certain small holding in Mauza 
Karja, claiming produce rent for the years 
1329 to 1328 F. Theland was held on the 
danabandi system. The plaintiffs case 
wasthat the defendant had removed the 
crop, that he had refused to divide it with 
the plaintiff and, therefore, he was liable 
to pay the plaintiff the value of the plaint- 
iffs share of the crop and if that share could 
not be ascertained owing to the tenant 
having removed it for the years in ques- 
tion then the produce should be deemed to 
have been as full as the fullest crop of the 
same description appraised in the neigh- 
bourhood on similar land for that harvest. 
I may say at the outset that the evidence. 
on either side was of the most meagre des- 
cription. Theplaintiffcalled one witness who, 
he alleged, was his Patwari and who placed 
the outturn of the crop at something he- 
tween 18 and 22 maunds of paddy per bigha. 
The defendant also calleda single witness 
who placed the outturn at between 3 and 
4 maunds of paddy per bigha. There was 
also a claim for rabi which the plaintiff's 
witness placed at between 8 and 12 maunds 
whereas the defendants stated that no rabi 


„was grown at all on that particular parcel 


ofland. The plaintiff produced certain 
appraisements which were incorporated in 
some khusras which were placed before the 
Court for the years jin suit. These were 
entirely disbelieved and rejected as unre- 
liable both by the Munsif and by the Sub. 
ordinate Judge on appeal and, therefore, 
nothing more need be said about them, 
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The plaintiff also tendered in evidenee a 
report made by the Collector in proceed- 
ings unders. 40 of the Bengal Tenancy 
Act in which the Collector had actually 
gonetothe spot and by a crop-cutting 
experiment had ascertained the outturn of 
a certain parcel of land in the immediate 
neighbourhood of the defendant's holding, 
in fact I understand, adjoining, it. That 
report was made during the paddy harvest 
ofthe year 1329,that is to say, the year 
following the three years for which rent 
was claimed. The result ofthat crop cut- 
ting experiment was to show an outturn of 
14 maunds perbigha inthe adjoining land 
which was of the same description. 

The Munsif although he did not accept 
the plaintiff's appraisement contained in 
the khasras, did rely upon the crop-cutting 
experiment on the adjoining land made by 
the Collector and relying upon that as 
good evidence of the outturn of the neigh- 
bouring landhe made an award for rent 
upon an outturn of 14 maunds of paddy 
per bigha, With regard tothe abi he be- 
lieved upon the whole of the evidence 
that rabi was also grown, the particular 
crop in this case being khesari, upon 
the defendant's land and he made an award 
amounting to two-thirds of what the plaintiff . 
was claiming in respect to the khesari crop, 

Thecase then went on appeal tothe 
Offieiating Subordinate Judge of Patna who 
agreeing with the Munsif rejected appraise- 
ment khasras of the plaintiff. He further 
disbelieved entirely the evidence given by: 
the only witness called on behalf of the 
plaintiff who had described himself as a 
Patwari and who the learned Judge found 
was not his Patwari at all and who in fact 
appears to have known very little about the 
facts to which he deposed. With regard to 
the Collector's report of his crop-cutting 
experiment madein the year 1329 F. the 
learned Judge considered that this docu- 
mentought never to have been admitted in 
evidence at alland, therefore, he rejected 
it from consideration. It had been received 
in evidence as being a public document 
within the meaning of s. 74 of the Indian” 
Evidence Act. The learned Subordirate 
Judge, however, considered that it was not 
a public document at alland, therefore, 
oughttobe rejected. In the result having 
arrived at the conclusion that neither the 
appraisement khasras could be believed nor 
any reliance pleced upon the evidence of 
Jogi Lalthe plaintiffs witness and having 
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elminated the crpp-cutting report there 
was nothing whatever to show on behalf of 
the plaintiff what the outturn of the crop 
was nor wastheroany reliable evidence to 
show even that a rabi crop had been grown 
at all on this land because that had been 
denied by the only witness called by the 
defendant, but as there had been an ad- 
mission on hehalf of the defendant that 
paddy had been grown on the land and 
he had placed the outturn at between 3 
and 4. maunds he allowed the claim in 
respect to the paddy at the rate admitted 
by the defendant. He accordingly modified 
the decree of the Munsif and reduced the 
claim very considerably. 

On second appeal to this Court the matter 
came before Mr. Justice Adami who, differ- 
ingfrom the learned Subordinate Judge, 
cousidered that the crop-cutting report was 
admissible unders. 74 of the Indian Evi- 
dence Act, and as if was practically the only 
acceptable evidence as to the outturn of 
the paddy crop he considered that when 
that was taken into consideration it proved 
the actual outturn ofthe land in suit for 
the yearsin question: Thelearned Judge 


does not appear to have considered any. 


special point raised before him with regard 
tothe rabi crop and there is nothing in 
the report relied upon from which the out- 
turn of the rabi crop even in the adjoin- 
ing land can be ascertained. Nevertheless 
the learned Judge set aside the decision of 
the Subordinate Judge and ordered that of 
the Munsif to be restored. 

Itis from that decision that the present 
appealhas been brought. It has been 
argued on behalf of the appellant that the 
learned Judge wasnot justified in setting 
aside the decree of the Subordinate Judge 
and that the crop-cutting report was really 
no evidence which could support the out- 
turn of the crop for the years 1325 to 1328 
even if it were admissible as evidence. 
The section in the Bengal Tenancy Act 
which deals with this matter and makes 
a lmissible evidence of the produce of neigh- 
bouring land iss. 71 (4) which provides that 
in the circumstances which occurred in this 
case, namely, where the tenant removes the 
produce so as to prevent an appraisement, 
then “the produce shallbe deemed o have 
been as full as the fullest crop of the same 
description appraised in the neighbourhood 
on similar land for that harvest.” 

The argument is that the crop-cutting 
report does not show anything of the pro- 
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duce grown either upon theland in suitor 
upon land ofa simiiar description in the 
neighbourhood for that harvest. In fact 
it was a report for the following year 
and in these circumstances the crop cut- 
ting report does not entitle the plaintitf to 
treat the produce for the years in suit as 
Shown in fact for the year referred to in the 
crop-cutting report, namely, the following 
year. With regard to these two points: 
first of all I am of opinion that this docu- 
ment which was prepared by the Collector 
in the ordinary course of his duties in 
proceeding under s. 40 of the Bengal Ten- 
ancy Act was a document forming a record 
of acts of a public officer such acts having 
been carried out by him in the ordinary 
course of his duties and as such it seems 
to me to fall within the provisions of s. 
74 of the Indian Evidence Act. That bein g 
so it follows that it ought not to have 
been excluded from evidence by the learned 
Subordinate Judge and in the ordinary 
course I apprehend that before the amend- 
ment of s. 103 of the Civil Procedure 
Code by the Amending Act of 1526 the 
proper course would have been to remit 
the ease to the lower Appellate Court to 
consider the question of the outturn in 
the light of this document, regarding it 
as admissible evidence in the case, The 
learned Judge, however, dealt with the 
case in a different manner. I presume 
he thought that this being practically the 
only reliable evidence of outturn it was 
unnecessary to send the case back for 
further consideration by the learned Sub- 
ordinate Judge. However that may be 
since the amendment of the Civil Pro- 
cedure Code the powers of the Court in 
this respect have been enlarged and now 
under the provisions of Act VI of 1926, s. 
103 of the Civil Procedure Code gives 
the High Court on second appeal, if the 
evidence on the record is.sufficient, power 
to determine any issue of fact necessary 
for the disposal of the appeal not only 
in cases where that question of fact has 
not been disposed of by the lower Court 
but also in-cases in which it has been 
wrongly determined by such Court by 
reason of any illegality, omission, error or 
defect such as is referred to in sub-s, (1 
of s. 100. Under s. 100, sub-s. (1) the 
grounds upon which an appeal may be 
preferred to the High Court are 
stated and: one of the grounds ig 
“a substantial error or defect in the pro- 
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cedure provided by this Oode or by any 
other law for the time being in force, 
which may possibly have produced error 
or defect in the decision of the case upon 
the merits.” 

It is quite clear that if evidence of this 
sort is wrongly excluded it may have pro- 
duced error ia the decision of the case 
and under the Act as now amended the 
High Court has power to determine that 
question of fact. We have looked at the 
evidence given on behalf of the respective 
parties and we have considered the report 
of the Collector and it certainly seems to 
me that the report of the Collector which 
js a report of an actual fact by a person 
entirely unbiassed in the matter is very 
much more reliable than theverbal evi- 
dence of either the plaintiff or the de- 
fendant as to the outturn of the crop in 
that neighbourhood. It is quite true that 
the report of the Collector is not a report 
for either of the years in suit. It is a 
report for the following year but it is at 
least evidence of the sort of crops that 
the land in the immediate neighbourhood 
and which inno way differs in any material 
particular from the land in suit can pro- 
duce and if it can produce such a crop in 
one year in the absence of any evidence 
by the defendant to show that the year 
1339 was an exceptionally good year or 
evidence that the years immediately pre- 
ceding it were exceptionally bad years or 
jndeed any evidence at all to show that 
they in any way differed, then I think it 
is very valuable evidence as to what the 
Jand in suit was likely to produce in the 
years 1325 to 1328. Itis really the only 
reliable evidence upon the matter. It 
seems, therefore, tous that the plaintiff 
seeing that he is deprived of the oppor- 
tunity of appraising the crop at the spot 
has good evidence which is of consider- 
able value as to the amount of the produce 
which was likely to be grown in the years 
in suit, This seems to me the best class 
of evidence before the Court and I think 
it is to be relied upon certainly in pre- 
ference to the oral evidence. It was upon 
that evidence that the learned Mansif 
based his decision and in arriving at that 
conclusion I think he was right. [ think, 
therefore, that so far as the paddy erop 


is concerned, for the report deals only, 


with the p&ddy crop, the facts must 
be decided in the manner in which the 
jearned- Munsif decided them and that Mr, 
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Justice Adami wasrightin restoring his 
judgment upon that part of the case. 

It has been said that the plaintiff did 
have an opportunity of appraising the 
crop because in his-plaint he alleged that 
he had appraised it and that the crop was 
so much. Itis quite true that he did make 
such an allegation in his plaint but his 
evidence on this point has been rejected 
by the learned Subordinate Judge. It 
was also rejected by the Munsif who does 
not believe that any such appraisement 
was ever made. In any case the evidence 
of the produce during the year 1329 does 
appear to me to be valuable evidence as 
to the produce generally in the immediate 
neighbourhood and in the absence, as I 
have said, of any evidence to show that 
that was an exceptional year or the pre- 
ceding years were in any way exceptional 
I think that was sufficient to justify the 
finding at which the Munsif arrived and 
with which I agree. 

With regard to the rabi erop as the 
learned Subordinate Judge entirely dis- 
believed the evidence of the plaintiff and 
as the defendant had denied that any 
rabi crop was grown at all I think that the 
plaintiffs claim on this part of the case 
must fail in the absence of any evidence 
which can be relied upon either that a 
rabi crop was grown or if grown, what 
the produce thereof was. lt seems to me 
impossible to arrive at a conclusion that 
the plaintiff is entitled to anything in 
respect to the rabi crop. I consider that 
the only relief he is entitled to is that 
which was granted by the Munsif in respect 
to the paddy crop. 

The result is that the decision of Mr. 
Justice Adami will be varied by confining 
the plaintiff's claim to the award made by 
the Munsif for the paddy crop only. The 
appelant is entitled to the costs of this 
appeal in proportion to his success. The 
costs before Mr. Justice Adami will also be 
according to his success as finally decided 
in this Court The costs in the trial Court 
and the lower Appellate Court will remain 
as they are. 

Foster, J.—I agree. 


Z. K. Decree varied. 


z 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAT, CIVIL JUKIBDICTION. 
December 3, 1926. 
Present:—Mr. Justice Pearson. 
HEERALAL AGARWALLA AND Co.-— 
APPLICANTS 

versus 


JOAKIM NAHAPIET ax» Co., Lp.— 
." RESPONDENTS. 

Arbitration Act (IX of 1899), ss. 10, 15-—Arbitration 
—Award by Umpire—Appeal to Committee—Award 
made by Committee, whether enforceable. 

The purpose of the Arbitration Act is to allow of 
arbitration by agreement under a procedure provided 
by it, but subject to certain safeguards, and in 
particular to the powers af the Court to supervise 
or intervene in certain matters. Thus the Court is 
given important powers after the award is made; for 
instance, it may remit the award or may set it aside. 
The only persons or tribunals, however, considered 
as having seisin of the arbitration are the arbitrators 
or umpire; there is no recognition in the Act for an 
award bya tribunal superior to ihe.Umpiro. There- 
fore, an award made by a Committee hearing an 
appeal from an Umpire cannot be recognised under 
the Act, in spite of the fact that the Committee exer- 
cised appellate powers by virtue of the terms of an 


. agreement between the parties to the dispute, [p. 395, 


col. 2; p. 396, col. 1.] 

Messrs. N. N. Sarkar and N. N. Bose, for 
the Applicants, i 

Messrs. Langford James and A. K. 
for the Respondents é 

JUDGMENT.—This is an applicatio 
to take off the file an award Pade ander 
the rules- of the Calcutta Baled Jute 
Association. The arbitration clause is that 
of the ordinary printed association contract, 
which provides for the appointment of the 
arbitrators and an umpire. 

Then the concluding words are :— 

.." The award made by them respectively 
if noappeal therefrom shall be admitted 
by the Committee or the award of the Com- 
mittee made on any appeal therefrom as 
provided for in the association rules and 
bye-laws (which as printed on the re- 
verse form part ofthis contract) shall be 
final.” 

The rules and bye-laws of the association 
carried outthe scheme of the clause and 
provided for an appeal to the Committee. 
Rules 28 and 29 are as follows :— 

28. “The Committee may at their dis- 
cretion and upon payment of the prescrib- 
ed fees, hear appeals from arbitrators’ 
awards provided they proceed in conform- 
ity with the byelaws of the associa- 
tion," 

29. " The award of the Committee in any 
appeal .considered by them confirming, 
varying or setting aside the award of arbi- 
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trators or umpire shall be accepted as 
finally binding on all parties.” 

The arbitrators failed to agree, where- 
upon the umpire took the matter up and 
made an award in favour of the applicant. 
An appeal to the Committee. resulted in the 
decision of the Umpire being reversed and 
an award made in favour of the opposite 
party. It is contended by the applicant 
that the award of the Committee is not 
within the terms of the Indian Arbitration 
Act, and cannot be filed under it. It is 
argued, ‘on the other hand, that no such 
restriction is to be found in the Act, and 
that the intention of the parties is the de- 
ciding factor. 

It is to be observed that it isonly by 
virtue of Exception I to s. 28 of the Indian 
Contract Act that a contract to refer a dis- 
pute to arbitration is saved from the 
general rule that agreements to oust the 
jurisdiction of the ordinary Courts are void. 
The Arbitration Act gives effect to that 
exception under a certain procedure within 
the limits laid down by its provisions. It 
is plain that it does contemplate some 
latitude being allowed to the parties in 
certain particulars: 's. 6, for example, makes 
applicableto a submission to arbitration the 
provisions in the First Schedule, “unless 
a different intention is expressed” and the 
same will be found in the language of 
s3. Jand 10. It has indeed been conceded 
in argument that by agreement there may 
be, for instance, areference to more than 
two arbitrators, or that the Umpire may be 
a body or Committee. But although the 
intention of the parties may be expressed 
to exclude the operation ofthe provisions 
of the First Schedule, the question is 
whether that intention can prevail so as 
to bring within the Act an award made by 
a Committee sitting in appeal over an 
Umpire. i 

The purpose ofthe Actis to allow of 
arbitration by agreement, under a proce- 
dure provided by it, but subject to certain 
safeguards and in particular the powers of 
the Court to supervise or intervene in 
certain manners, Thus the Court is given 
important powers after the award is made: 
it may remit the award under s. 13, or may 
set it aside under s. lé. According to the 
language of ss. 10 to 15, which are the im- 
portant ones for the present,purpose, the 
only persons or tribunals considered as 
having seisin of the arbitration are the 
“arbitrators or Umpire,” It is they who 
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are to make the award and cause it to be 
filed under s.11; to them it may be re- 
mitted under s 13: and for this mis- 
conduct it may be set aside under s. 14. 
These are general sections applying to all 
‘awards under the Act, whether the provi- 
sions ofthe First Schedule are applicable 
to the particular arbitration, whether they 
are excluded by the expressed intention of 
the parties. Unless, therefore, the mean- 
ing of the word umpire itself as used in 
the Act can beenlarged beyond its ordi- 
nary, there is no recognition to be found 
in the Act for an award by a tribunal 
superior to the umpire. I think that it 
would be impossible to hold that “umpire” 
meant “umpire or any higher domestic 
tribunal upon which the parties may 
agres.” The word cannot bear such a con- 
struction. The result is that this award 
does not conform to the scheme of the Act. 
and the parties, therefore, cannot have the 
benefit of the other provisions ofthe Act 
applieable to awards which do so con- 
form. 

Reference has been made in argument to 
the ease of In re Keighley and Durant (1), 
but so far as the present case is concernéd 
it amounts to no more than this, that there 
are certain matters in an arbitration where 
the intention of the parties may be allowed 
to prevail; and that a body or Committee 
may act in the capacity of Umpire. I 
should only say further that although this 
form of association contract has been the 
subject of consideration by the Judicial 
Committee, the present point was never 
«raised before their Lordships in that case, 
See Sasoon & Co v. Ramdutt Ramkissen 
Das(2). The question now before me is 
not how the award ofthe Appeal Com- 
mittee may affect, ifat all, the rights of 
the parties who have agreed to be bound 
by it: itis only whether that award is one 
to which the provisions of the Act can 
apply, so that it may be filed under the 
Act. Forthe reasons given I think it is 
not. To that extent the application ie, 
therefore, allowed with costs. 

Z. K. Application allowed. 

(1) (1893) 1 Q. B. 405: 62 L, J. Q.B. 105; 4 R. 136; 
68 L. T. 61; 41 W. R.437; 7 Asp. M. O. 268. 

(2) 70 Ind, Cas. 777; 49 I. A. 366; 50 C. 1; 27 C. W. 
N. 660: A. I, R. 1922 P. C. 374; 37 C. L. T. 335; 44 M. 
L. J. 758; (1923) MW. N. 372; 18 L. W. 537 (P. C.) 
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MADRAS HIGH COURT. 
LETTERS PATENT Appsan No. 396 or 1928, 
January 28, 1927. e 
Present: —Mr. Justice Ramesam and 
Mr. Madhavan Nair. 
PETHAPERUMAL CHETTIAR— 
PLAINTIFF—APPELLANT 
versus 
OHIDAMBARAM OHETTIAR— 
DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 1ól— 
Independent application in High Court for stay of 
execution of decree of lower Court—Jurisdiction— 
Order of Single Judge granting stay, whether ‘judgment’ 
—Appeal—Letiers Patent (Mad.) cl. (15)—Inherent 
power, when to be exercised, : 

In a suit ona kundi, the appellant obtained 
decree in appeal in the. High Court against the re- 
spondent, A third party filed a suit in the first Court 
for a declaration that the appellant was not entitled 
to keep the amount of the former decree and obtained 
an injunction which, while permitting the latter to 
execute the decree obtained by him, directed that the 
money realised in execution should be deposited in 
Court until further orders. The respondent who was 
subsequently impleaded: as a party to the second svit 
applied tothe High Court and obtained an order of 
injunction staying execution proceedings altogether. 
On Letters Patent Appeal against the order: 

Held, (1) that the order was “a judgment" under 
ihe Letters Patent and was, therefore, appealable; [p. 
397, col. 1.] 

(2) that the order of the learned Judge was with- 
out jurisdiction. [p. 397, col. 2.] 

It is an improper use and erronsous construction. 
of s. 15Lto invoke it for power which can be found 
in other provisions of the Code especially when it 
is open to the petitioner to obtain the relief he seeks 
from the subordinate Court and if it is refused there, 
from the High Court in appeal. [ibid.] 

Letters Patent appeal against the order 
of Mr. Justice Waller, dated the 17th 
December, 1926, in C.M. P. No. 4517 of 
1926, praying for an order directing stay of 
execution of the decree of the High Court, 
dated, the 230th October, 1925, and made 
in Appeal No, 361 of 1922 (O. S. No. 108 
of 1919 on the file of the Court of the Sub- 
ordinate Judge of Ramnad at Madura) 
pending disposal of O. S. No. 46 of 1926 
on the file of the Court of the Temporary 
Subordinate Judge, Devakottah. 

Mr. K. V. Krisinaswami Iyer, for the 
Appellant. 

Mr. K. S. Krishnaswami Iyengar, for the 


Respondents. 


JUDGMENT.—For the purposes of 
this Letters Patent appeal, the facta may 
be briefly stated. The appellant in the 
Letters Patent appeal filed a suit in the 
Sub-Court of Ramnad (O. S. No. 108 of 
1919) against the respondent to recover a 
sum of money due on a hund and obtained 
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a decree in the High Court in A. 
S. No. 361 of 1922. Afterwards a third 
party filed a second suit in the Subordinate 

Court of Devakottah (O. S. No. 46 of 1926) 
for a declaration that the appellant is not 
entitled to keep the amount in respect of 
which he obtained the former decree. He 
. also applied for an injunction against the ap- 
pellant restraining him from proceeding with 
the execution of the decree in O. S. No. 108 
of 1919. The Subordinate Judge gave an in- 
junction which, while permitting the ap- 
pellant to execute the decree obtained by 
him, directed that the money realised in 
execution should be deposited in Court 
until further orders. This was on 15th 
April, 1926. Up to this stage, the respond- 
ent before us was not a party to O. S. 
No. 46 of 1926. In about June or July 
1926, he was then impleaded inthe suit. 
Finding that the order of the Subordinate 
Judge permitting execution of the former 
decree, somewhat inconvenient, the respond- 
ent applied to the High Court by C. M. 
P. No. 4517 of 1926 in A. S. No. 361 of 
1922, dated 17th December, 1926 for an 
order of injunction staying execution pro- 
ceedings altogether. This petition came 
. on before our brother Waller, J., who grant- 

“ed the injunction ‘and the appellant has 
filed this Letters Patent appeal against that 
order. 

The respondent takes the preliminary 
objection that the order of Waller, J.. is 
not ajudgment and no appeal lies. Fol- 
lowing the judgment in Govinda Ramanuja 
Pedda v. Krishnamacharlu (1) (to which one 
of us is a party) where the cases have been 
exhaustively reviewed and which considers 
Tata Iron & Steel Co. Lid. v. Chief Revenue 
Authority, Bombay (2) now strongly relied on 
by.Mr. Krishnaswami Iyengar, we hold that 
an appeal lies. 

Coming to the merits of the appeal, the 
appellant contends that Waller, J., had no 
jurisdiction to pass the orders he had made. 
The respondent, though he referred, in the 
course ofthe argument to O. XXI, r. 26 
and other provisions of the Code, expressly 
conceded that he does not rely on any pro- 
vision other than s. 151 to invoke such 


(1) 100 Ind. Cas. 157; 52 M. L. J.161; 38 M.L. T. 
51; (1927) M. W. N.248; 25 L. W. 511; A. L R. 1927 


(2) 74 Ind. Cas. 469; (1923) M. W. N. 603; 21 A. LL. 
J. 675; 25 Bom. L. R. 908; A. I R. 1923 P. C. 148; 45 


' Mad 398; 50 M. 380. 


M. L.J. 205; 18 L. W. 872; 90. & A. L. R. 283; 33 


M. L. T, 301; 47 B. 724; 28 C. W.N. 307; 39 C. L. J, 
16; 50 I. A, 212 (P, O). 
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jurisdiction. Mr. Krishnaswami, Iyengar 
the learned Counsel who appears for the 
respondent, first relied on Peruri Soorya- 
prakasam v. Muniswami Chetty (3) in which 
our brother Kumaraswami Sastri, J., held 
that the Court of first instance had in- 
herent jurisdiction under s. 151 to stay exe- 
cution of a decree by way of arrest and not 
to stay the execution altogether, It is doubt- 
ful if itis necessary to rely ons. 151 for 
such a power. The next case relied on by 
him is Nanda Kishore Singh v. Ram Golam 
Sahu (4). In that case the High Court re- 
fused leave to appeal to the Privy Council 
but steps had been taken to obtain special 
leave from the Judicial Committee. Pend- 
ing the orders of the Committee, an appli- 
cation was made to the High Court for 
stay ofexecution of its decree. Mukerjee, 
J., held it had the power under s, 151 and 
Holmwood, J., did not differ though inclined 
to do so. But it seems to us that the 
language of O. XLV,r. 13 is enough to 
cover the case. Still the fact remains that 
s. 151 was invoked by one ofthe learned 
Judges, The next case relied on is Kulada 
Prasad Tewari v. Sadhu Charan Tewari (5). 
In that case the decree of the High Court 
was being executed by the Sub-Court in a 
manner manifestly at variance with the 
purport and intention of the decree of the 
High Court. An appeal was filed to the 
High Court anda preliminary objection was 
taken that, at that stage no appeal lay. The 
Judges held that, if noappeal lay, the power 
unders 151 will enable them to prevent an 
abuse of the process of the Court by a mis- 
understanding of the decree, It may be 
that, in proper circumstances, to prevent 
gross abuse, of the powers of the Court, s. 
151 may be invoked in support ofthe in- 
herent jurisdiction of the High Court as in 
the Patnaease. But wethink the present 
case is not sucha case. We think it is an 
improper use and erroneous construction 
ofs. 151 to invoke it for power which can 
be found in other provisions of the Code. 
When the remedy is open to the petitioner 
to enable him to obtain the relief he seeks 
fiom the Subordinate Court of Devakottah 
and if refused there, from the High Court 
itself in appeal, there is no need to rely on 
s. 151 for the purpose. 

The respondent was made a party to the 


a 
(3) 84 Ind. Cas. 134; 48 M. 404; 20 I. W., 175; 
R 1925 Mad. 42. CAE 
(4) 18 Ind. Cas. 207; 40 C. 955; 16 O, L, J, 508 
(5) 48 Ind, Cas. 107; 3 P, L. J, 435, ' 
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suit in about July 1926 long before he filed 
the application to the High Court. 

It is now open to him to apply to the 
Subordinate Judge to make the injunction 
of a wider scope than the former order of 


the Subordinate Court and to get an order - 


in the terms of that of Waller, J., if the 
Subordinate Judge thinks fit to pass such 
an order. We do not wish to express any 
opinion as to the desirability of such an 
order. If any party is dissatisfied with the 
order of the Subordinate Judge, he can 
carry an appealto the High Court which 
then will have its jurisdiction to deal with 
it. 

In these circumstances, we set aside the 
order of Waller, J. Theappellant will have 
his costs before him and before us. 

Y. N. Y. Order set aside. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Drores No, 69 

oF 1925. 
December 2, 1926. 
Present :—Mr. Justice Mukerji and 
Mr. Justiee Graham. 
BEPIN BEHARI DANDAPAT AND OTHERS 
—DEFENDANTS—-À PPELLANTS 
versus 
TRAILAKYA NATH DANDAPAT AND 

OTHE R8— PLAINTIFF S— RESPONDENTS. 

Admission in one's own favour, value of— Attesta- 
tion of document— Knowledge of contents —Presump- 
tion--Record of Rights, entry in—Benejit of presump- 
tion mot given—4A ppeal, second—Findng of fact, whe- 
ther binding. ; 

A recitalina document which amounts toan ad- 
mission made by a party in his own favour is not 
admissible in evidence in favour of such party. [p. 
399, col. 1] | | 

In the absence of facts and circumstances which 
would indicate that an attesting witness has know- 
ledge of the contents of the document which he 
attests, mere attestation is not sufficient for the pur- 
pose of imputing to the witness knowledge of the 
contents of the document. [p 399, cols. 1 & 2.] 

An entry in a Record of Rights is conclusive until 
it is rebutted and is always a very important piece 
of evidence and whereit appears that the lower Ap- 
pellate Court has not given the benefit of such pre- 
sumption to the party in whose favour the entry 
exists the finding of fact arrived at by that Court 
will not be binding upon the High Court in second 
appeal. [p. 399, col 2.] 

Appeal against the decree of the District 
Judge, Midnapur, dated the 5th June, 1924, 
affirming that of the Munsif, First Court 
at that place, dated the 17th of January, 


1924, 
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Babu Mritunjoy Chattopadhya, for the 
Appellants. : 
Babu Santosh Kumar Pal, for ihe Re- 
spondents, S 
JUDGMENT. 


Mukerji, J.—The principal defendants 
are the appellants in this appeal. The 
appeal arises out of asuit for declaration 
of title and confirmation of possession. 
The suit has been decreed by both the 
Courts below. Plaintiffs’ case shortly stated 
was thatthe land in suit had been pur- 
chased by them under a kabala, dated 1294, - 
from a person who in his turn bad madea . 
purchase in respect of it in 1290. The 
plaintiffs alleged that after their purchase 
they were in possession of the land through 
a tenant namedàHaru, that sthereafter they 
were in possession thereof through another 
tenant named Mahipati, and that the latter 
surrendered in 1317 corresponding to 1910 
and thatsince then they were in khas 
possession. In 1916 the lands were record- 
ed in the Record of Rights in the names of 
the defendants and as the plaintiffs' title 
and possession were thereby jeopardised 
they instituted the present suit for de- 
claration of title and confirmation of pos- 
Bession. 

In support of the plaintiffs’ case, amongst 
other documents, the plaintiffs relied upon 
the kabala of their purchase, dated 1294, 
that of their vendors’ purchase, dated 1290, 
a plaint and a decree in suit for rent 
against their tenant Haru, dated 1897, a 
chitta of the Irrigation Department show- 
ing Mahipati’s possession before and dur- 
ing 1215 16, receipts and copies of Regis- 
ters ,of the Irrigation Department showing 
paymentof water-rate for this land as well 
as other lands, collection papers, some 
counterfoils of rent receipts and a kabuliyat 
dated 1922, which the plaintiffs had ex- 
ecuted in favour of the Irrigation Depart- 
ment for payment of Irrigation charges, 
On a consideration of these documents as 
well as of the other evidence, oral and 
documentary, that was adduced in the 
case the Courts below came to the conclu- 
sion that the plaintiffs had title to the 
land in suit and were also in possession 
of it, 

The learned District Judge has held 
that the boundaries given in the kabalas 
cf 1290 and 1294 may be reconciled on 
three sides, that the plaint and decree of 
the rent suitof 1897 givethe same bound- 
&ries and that none of theother document- 
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&ry evidence with the exception of the 
kabuliyat of 192? gives the boundaries of 
the land they deal with. He does not 
appear tohave been very much impressed 
by the oral evidence by ‘which plaintiffs’ 
possession through tenants was sought to 
be proved. He relied a good deal upon 
the .kabuliyat of 1922, which gives the 
boundaries of the land as they exist at 
present, and contains the signature of the 
defendant No.1, as an attesting witness. 
On the whole he accepted the plaintiffs’ 
case as true and affirmed the decree of 
the trial Court decreeing the plaintiffs’ 
suit. 

The lerrned Vakil appearing on behalf 
of the appellants in this case has taken 
several grounds for the purpose of chal- 
lenging the decree passed by the learned 
District Judge. Amongst these grounds 
three may be mentioned as being worthy 
of consideration. 

One of these grounds relates to the kabu- 
liyat of 1922 whichis referred to in the 
judgment of the learned District Judge. 
The kabuliyat from the list of documents 
appears tohave been marked as Ex. 6 in 
the case, Itis, however, not on the re- 
cord before us. What may be gathered as 
to the contents of this kabuliyat seems to 
be that there are recitals in this docu- 
ment which go to show that the plaintiffs 
Were in possession of the land in suit. If 
it was merely the recitals in this docu- 
ment which were sought to be used in 
favour of the plaintifis and against the 
defendants the objection that could legi- 
timately be taken to the use of this docu- 
ment would be that the recitals are-not ad- 
missible in evidence. The moreso because 
they would amount only to an admission 
made by a party in his own favour. 

Another objection relates to the finding 
of the learned District Judge as regards 
knowledge on the part ofthe defendant 
No. 1 because of the fact that his name 
appears as an attesting witness to this 
kabuliyat. The learned Judge does not 
appear to have found any factsor circum- 
stances which would go to indicate that 
the defendant No.1 when he put hisname 
down on the kabuliyat as an attesting 
witness had knowledge of its contents and 
in the absence of facts and circumstances 
which would indicate such knowledge, as 
has been repeatedly laid down, mere attesta- 
tion is not sufficient for the purpose of 
imputing to an attesting witness knowledge 
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of the contents of the document attested 
by him. 

These two objections to our mind seem 
to be not altogether without substance. 
But apart from them there is a more serious 
one to which I shall presently refer and 
on & consideration of that objection it 
seems to me that the case must be sent 
back for a re-hearing of the appeal. The 
Record of Righis, as I have stated, shows 
that the defendants were recorded as being 
in pogsession of the lands in the year 
1916 or at least that was the year in 
which the Record of Rights was finally pub- 
lished. In the judgment of the learned 
District Judge nothing appears from which 
it can be gathered that he was allowing 
the defendants the benefit of the pre- 
sumption which arises from the entry in 
the Record of Rights. It is true that on 
a consideration of the documentary evi- 
dence in the case coupled with such oral 
evidence as he considered reliable he came 
to the conclusion that the plaintiffs! title 
was proved and that their possession had 
been established. But this presumption 
which the law allows and which, in my 
opinion, is a very important piece of evi- 
dence and is conclusive untilitis rebutted 
by evidence adduced on the side of the 
plaintiffs does not appear to have been 
properly taken into account by the learned 
District Judge. It being an admitted 
feature of the case that excepting the 
kabuliyat of 1922 there isno documentary 
evidence posterior to 1897 which shows 
plaintifis’ possession, the Record of Rights of 
1916 is a very important piece of evidence, 
the exact value of which should be appraised 
in deciding the case. 

Iam accordingly of opinion that the de. 
cree passed by the learned District Judge 
must be set aside and the case sent back 
to his Court so that he may now proceed 
to re-hear the appeal and deal with it in 
accordance with the observations made 
above. 

Costs of this appeal will abide the result, 

Graham, J.—I agree. 

Z. K. Decree set aside, 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Suit 
No. 2332 or 1923. 
March 23, 1926. 
Present: —Mr. Justice Kemp. 
OAITANO DE M BLLO— PLAINTIFF 
f versus 
Tas MERIDIAN ELECTRICAL 


ENGINEERING Co —DEFENDANT. 

Fatal Accidents Act (XIII of 1855) s. 1—Fatal 
accident—Compensation, suit to recover—Burden of 
proof—Death due to uncalled for interference with 
electric wires, effect of. MES 

Before an action can be maintained ûnder the 
Fatal Accidents Act it must be shown that the 
wrongful act, neglect or default which caused the 
death was such that if death had not ensued, it would 
have entitled the party injured to maintain an action 
and recover damagesin respect thereof. [p. 400, col. 
2. 

Tos anala in a suit under the Fatal Accidents 
Act must be assessed in respect of the loss of the 
actual pecuniary benefit which the plaintif might 
reasonably have expected to enjoy, had the deceased 
not been killed. [p. 401, col. 2.] ; : 

Royal Trust Co. v. Canadian Pacific Ry, (1) and 
Rollings v. Thompson (2), relied on. 

The deceased was an employee of defendant No.1 
who carried on the work of an electrician. He was 
deputed by the defendant No. 1 to go and ascertain 
why the supply of electric current by the Electric 
Company defendant No. 2 to one of its customers had 
become defective. Itwas the duty of the deceased 
after ascertaining the cause of the defective supply 
to make a report to his employer with an estimate 
of the cost of the repairs which were necessary. When 
the deceased arrived at the premises of the customer 
he discovered that the defect was due to one of 
the wires belonging to defendant No. 2 having become 
detached from another wire. This defect had 
occurred at a place where repairs could be carried out 
only by defendant No. 2 and by nobody, else. The 
deceased, instead of reporting this fact to his 

. employer, made an attempt to set the defect right 
and in thecourse of this attempt received a shock 
which resulted in his death. Hisfather instituted a 
suit against defendants Nos. 1 and 2 for the recovery 
of compensation under the Fatal Accidents Act. It 
was found that defendant No. 2 had taken all the 
statutory precautions to safeguard the public from 
danger in respect of their aerial wire and that the 
accident was due entirely tothe attempt of the 
deceased to interfere with the wires at a place at 
which he had no business to interfere with them: 

Held, that no cause of action arose either against 
defendant No. 1 or against defendant No. 2 and that 
the suit must consequently be dismissed. [p. 102, col. 
2; p 403 col 1.) DE 

Mr. Daruvalla, for the Plaintiff. 

Mr. Kamdar (with him Mr. M. C. Setalvad) 

and Mr. Kemp, (with him Mr. Kanga) for the 


Defendant. 


JUDGMENT.—This isa suit by the 
plaintiff for compensation from the defend- 
ants oreither of them under Act XIII of 
1855 forthe death of his son, who was a 
youth of eighteen, on July 6, 1922, The 
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‘essentials for such an action are laid down 
in s.lof the Fatal Accidents Act which 
requires that the wrongful act, neglect or 
default which causes death “must have 
been such, as, if death had not ensued, 
would haveentitled the party injured to 
maintain anaction and recover damages 
in respect thereof, and the Act gives a 
right to recover such compensation to 
the representatives of the deceased person. 

Now, I have attempted to give my close 
attention to the facts of this case not only 
because the plaintiff obtained leave to stie 
as a pauper but also because I think he 
has some ground for complaint in the 
fact that his suit has been so long pend- 
ing. The suit originally came before me 
in April 1925 and then issues were framed, 
and the evidence of a witness was ordered; 
to be taken de bene esse. I then went on 
furlough and, for some reason or other, the 
suit did not appear on the daily board 
until after my return to India. 

The first defendant Company is owned 
by the witness Andrew M.D’ Mello who 
carries on the business of electric installa- 
tion, ete., and at the time of the incident in 
question the plaintiff's deceased son was in 
his employment. A question which I will 
have to decide is whether Anthony D’ 
Mello, the plaintiff's son, was at the time 
of his employment with the first defend- 
ant Company merely an apprentice who 
was learning the work of an electrician, 
or whether he was engaged as a wire-man 
capable of doing duties as such? The second 
defendant Company is an Electric Company 
holding a license dated 1905 granted by 
Government under powers conferred by 
s. 4 (1) of the Indian Electricity Act of 
1903 which is superseded by the present 
Act of 1910. As such they have establish- 
ed what are known as “aerial lines" 
throughout the city of Bombay. An aerial 
lineis defined bys. 2 (a) ofthe Act and 
by the rules under the Act (especially 
r. 62, cl. 4) certain precautions have to 
betaken by the Company for the purpose 
of protecting the public. 

The deceased Anthony after leaving 
school was for six months with the new 
Scientific Electrical Oo. which he joined 
in November, 1921. There his pay was 
Rs. 20 rising to Rs. 30 per month. There- 
after, for onemonth and a half he worked 
at D’ Cunhe & Krishna at asalary, which 
his father in his evidence states, was 
Rs. 35a month. Thereafter he was engaged 
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by the first defendant Company at a 
salary which I .must assume, not only 
from the admission of the plaintiff in his 
petition but also from the other evidence in 
the case, was Ks. 60 per month. He worked 
. there from June 8, 1922. 

On or about Jaly,5, 1922, the lights at 
the bungalow of Mr. Wadia at Walkeshwar 
went out and Mr. Wadia asked his friend 
Mr. Kapadia, who was the Manager of the 
Imperial Tobacco Company, to send a man 
to attend to them, On July 6, 1922, Mr. 
Kapadia sent his peon to the first defendant 
Oompany. Mr. D'Souza, who in the absence 
of the proprietor of the first defendant Com- 
pany was looking after the business, sent up 
the deceased with his peon. The deceased 
on arriving at the bungalow was pointed 
cut by Mr. Wadia’s peon the broken jumper 
wire which connected the main phase line 
at the second defendant’s installation with 
the consumer's service line. The deceased 
procured two ladders which ke tied together 
and placed against the pole, mounted them, 
and in attempting apparently to remedy the 
jumper wire recéived an electric shock from 
which he died. It appears that on July 5, 
1922, Mr. Wadia had written a letter to the 
second defendant Company which letter was 
received by them on July 6, 1922, complain- 
ing that the main wiring connecting his 
electric installation. with the Company's 

. depot broke the night before the letter. The 
second defendant Company inferring from 
this letter that the matter was not for the 
Mains department sent it to the Meter de- 
partment, where, after inquiry, it turned 
out that the matter was for the Mains de- 
partment. The letter was then returned 
and repairs ultimately effected by that 
department. 

Now, the plaintiffs claim is that the 
deceased was an apprentice. When he says 
that the deceased was an apprentice he 
does not mean that he was an apprentice 
under Act XIX of 1850 to the first defend- 
ant Company but what he means is that he 
was an inexperienced young man who was 
sent to the first defendant Company to learn 
the business of an electrician, and his cause 
of action is this that he suggests that there 
was an implied warranty by the terms of the 
engagement that the first defendant should 
not employ the deceased on any such 
hazardous and dangerous occupation as 
would be likely to cause injury to any one 
of the deceased's experience, The cause of 
action, therefore, is really the alleged breach 
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of duty arising out of the deceased sengakKe" 
ment as an apprentice as understecd by tLe 
first defendant Company. 

Now, the principle on which compensation 
under Act XIII of 1855 will beawarded is the 
same as that under which it would be aware ~ 
ed under Lord Campbell’s Actin England. 
It is compensation for the loss of the actual 
pecuniary benefit which the bereficiaries 
might reasonably have expected to enjoy, 
had the man not been killed This principle 
has been stated in the cases of Koyal Trst 
Co v. Canadian Pacific Ry (i) and Reli» 0s 
v. Thompson (2). Assuming, therefcie, thas 
I find the defendants or either of them 
liable, the matter of assessing any Cowper- 
sation is one which I will calculate cr the 
basis cf those principles. 

Now,it is necessary to a clear couccpticr cf 
the cage, to understand, first, the installation 
of the second defendant Companv which was 
on the consumer's premises at Walkesh war. 
Exhibit 3 is à model from which it will be 
seen that there are three live wires which 
are described as the main phase wires. The 
uppermest one is connected by what is 
called a jumper wire with the consumers 
service line phase wire which in the model 
iscoloured red. and carries the curiert to 
the consumer's premises. What happencd 
was that the jumper wire coloured green in 
the model and which the evidence shcws is 
eighteen inches to two feet long came away 
at the end at which it was attached to the 
consumer's service wire. 

I will take the case of the second defend- 
ant first because I think it can at once be 
disposed of. Thequestion is whether under 
the cireumstances of this case the second 
defendant Company owed any duty to the 
deceased?* Now the second defendant Com- 
pany have a certain duty to the public and 
that duty is laid down by rules which re- 
quire certain precautions to be taken in 
order to protect the public from the dangers 
of the aerial installation. It appears from 
the evidence that the Electric Company 
had “taken all the statutory precautions 
which they were bound to take. The evi- 
dence shows that the poles which carry the 
lowest live wires are ata height of twenty 
feet from the ground. In addition tkere 
are certain cradles attached below the live 
wires and so placed that if a live wire 
breaks, it will be caught and prevented from 

(1) (1922) 38 T. L. R. 899 


@) (1992) 1 K. B. 329at p. 331; 91 L. J. K. B. 301 
(1928) W, O, & I, Rep. 14; 126 L. T, 313; 66 5. J. 101 
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hanging down tothe ground, The jumper 
wire itself is only eighteen inches to two 
feet long and should it break there is no 
possibility: of it coming within touch of any 
traffic on the ground. On this point there 
is the evidence of Mr. Price from the second 
defendant Company and Mr. Higham, the 
Electrical Engineer to Government and, 
therefore, an impartial witness in the case. 
The jumper wire cannot be guaranteed 
.against becoming detached from the live 
wires and the evidence shows thejumper wire 
had been properly fastened to the live wires. 
It, therefore, does not appear to me that the 
Electric Company neglected to take any 
precaution which they were bound to take 
with regard to the public. They cannot 
guarantee to protect from the live wires 
any one who chooses to climb up the pole. 
That is not a risk which the Act requires 
them to guard against. In the circum- 
stances, so far as the second defendant Com- 
pany is concerned, I fail to see that thecase 
can be considered either as one in which 
the deceased could be regarded as a licen- 
see as in the caseof Fairman v. Perpetual 
Investment Building Society (3) cited by 
Counsel for the second defendant, cr an 
“invitee” which is the position of a work- 
man who is brought on to dangerous pre- 
mises to do work and is, therefore, a 
licensee with an interest or in much the 
same position as an invitee: Sutcliffe v. 
Clients Investment Co. 
Coulson (5), lt appears to me, therefore, 
that there was no duty from the second 
defendant Company to the deceased in this 
respect. 
The evidence shows that nobody except 
“the Electric Supply Company has a right 
to tamper with the wires on what is called 
the Company's side of the meter. The 
consumer's service wire is part of the pro- 
perty of the second defendant Company as 
well as the jumper wire, and the point at 
which the second defendant Company's 
installation and the consumer's installation 
meet is a line at the meter. Under the 
circumstances, therefore, nobody except the 
second defendant Company had any right 
to tamper with the installation in ques- 
tion, and the deceased was clearly a tres- 
passer, and, according to the decision and 


(3) (1923) A. O. 74; 92 L. J. K. B. 50; 128 L. T. 386; 
87 J.P. 21; 39 T. L. R. 54. 

. B. 746; 40 T. L. R. 765, 

.B.177; 85 L. J.K. B. 1082; 114 L. T, 
2; 32 T. L, R. 406, 


9 
(4) (1924) 2 K. 
(5) (1916) 2K 

559; 608, J. 40 


(4) and -Cox v.- 
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the remarks in Lowery v. Walker (6), a 
person in such a position has no remedy 
against the second defendant Company. 
It is not alleged that the second defend- 
ant Company asked the first defendant 
Company to repair the wires. The de- 
ceased must have known that there was risk 
attendant on his attempting to repair the 
wire. He trespassed on the second defen- 
dant’s installation and knowing the risk he 
clearly brought himself within the prin- 
ciple ‘volenti non fit injuria’; see also 
Thomas v. Quartermain (T). I'see no im- 
portance in the fact that the second de- 
fendant Company might have repaired this 
jumper wire earlier had they not sent the 
notice to the Meter department. The point 
is that the proper persons to repair were 
the second defendant Company, and no- 
body else had the right to do so. The case 
against thesecond defendant Company must, 
therefore, fail. 

With referenee to the first defendant 
Company the defence is that the deceased 
was not an apprentice, and, secondly, that 
he had no authority to attempt to repair 
anything on the Company's side of the 
meter, and that, asa matter of fact, he had 
no right to do any work until be bad 
furnished an estimate at the first defend- 
ants cffice and that estimate had been 
accepted by the customer. The evidence 
shows clearly that the deceased, however, 
inexperienced, cannot be held to be an 
apprentice, I might have thought, having 


. regard to his previous training, that he 


really was so inexperienced that he might 
easily have filled the character of an ap- 
prentice but the petitioner in his petition 
admits that his son was receiving Rs. 2 a 
day, i.e. Rs. 60 per month, and the .evi- 
dence for the first defendant is that he was 
paying the deceased Rs. 60 per month. 
We have also the evidence of Mr. Higham 
who says that in July 1922 wages of Ra. 60 
per month were such wages as would be 
given to a wireman. Moreover, in the 
certificate which the deceased held he was 
described, rightly or wrongly, or possibly 
in order to enable him to secure a job, 
asa "wireman". Mr. Higham says that 
the wages of an apprentice are from annas 
eight to annas twelve a day and the peti- 
tioner, as I have pointed out, admits that 


(6) (1911) A. C. 10; 80 L.J. K. B, 138; 103 L. T. 
674; 55 S. J. 62; 27 T. L. R. 83. 

(7) (1887) 18 Q. B. D. 685; 56 L. J. Q B. 340; 57 Ly 
TT. 637; 35 W, R, 555; 31 J, P, 516. 
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his son used to receive Ra. 2 & day. More-. 


over, he received Rs. 35 a month at D'Cunha 
& Krishna, which is more than what Mr. 
Higham says is the usual remuneration for 
an apprentice. There is also the evidence 
of the first defendant who says that he 
had two other wiremen one of whom re- 
ceived the same wages as the deceased and 
the other being a more skilled man re- 
ceived annas eight a day more. Further- 
more, the deceased seems to have done 
some ordinary wireman's work. All this 
evidence leads me to the conclusion that 
I must hold the deceased was taken as 
a wireman. The legal relation between 
the deceased and the first defendant Com- 
pany must be governed by the law as it 
stood in July, 1922, that is, by the common 
law, and it is difficult to see how the first 
defendant as his employer can be held 
liable, 

Further, it appears from the evidence 
that the deceased undertook this job of 
repairing the jumper wire at his own 
risk. There is the evidence of the practice 
which existed in the first defendant Com- 
pany'a office, which I have already referred 
to, namely, that an estimate is made when 
orders are given and that estimate has 
firat to beaccepted by the customer before 
the work is put in hand. It appearsin 
this case that the deceased did not bring 
any estimate to the office which in the 
ordinary course heshould have done. Had 
he done so, it is possible that the first 
defendant might have warned him against 
touching the wire belonging to the 
second defendant Company. Then, in 
the next place, the deceased was warned 
by the hamal at Mr. Wadia’s bunga- 
low that he was about to undertake 
a job which was dangerous as the hamal 
had sustained a shock in trying to correct 
the jumber wire before the deceased's 
arrival. It seems to me alsoonly a matter 
of common knowledge thatno body except 
the Electric Supply Company has the right 
to tamper with the installation belonging 
to the second defendant Company. 

Z. K. Suit dismissed. 
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* PATNA HIGH COURT. 
APPBAL FROM Avrame Dgogs& No. 819 oF 
1924. 

July 29, 1926. 
Present :— Sir Jwala Prasad, KT., 
Acting Chief Justice, and Justice Sir 


] John Bucknill, Ky. 
GANESH DASS-BISHESHWAR LAL— 
APPELLANT ' 
versus 
EAST INDIAN RAILWAY COMPANY— 


RESPONDENTS. 

Railways Act (IX of 1899), s. 72—Contract Act (1X 
of 1872), ss, 151, 152, 161—Carriage of goods—Couds 
consigned under Risk Note Form B—Non-delirery - 
Suit to recover value of goods Loss of goods —Burden 
of proof. 

Where a Railway Company is sued for the value 
of goods consigned to it for carriage under the terms 
of Risk Note Form B there might be a variety of 
circumstances under which the Company might not 
be liable; but for the Company merely to state in its 
written statement that it relies upon the terms of 
the Risk Note without even indicatingupon what 
portion of the Risk Note it relies is not propr plead- 
ing at all andis nodefence tothe suit. Where in 
such a suit the Company dozs not even plead, much 
less prove, the loss of the goods it cannot seek 
the shelter of the terms of the Risk Note and the 
suit is bound to succeed. {p. 404, col.2; p. 405, eni. 1.] 

Per Jwala Prasad, A. C. J—Where a Railway 
Company relies upon the terms of a Risk Note as an 
exception to its general responsibility it must prove 
that the Risk Note was duly executed Ths Company 
must als» prove that the circumstances under which 
exemption from the ordinary responsibility is claim- 
ed exist inthe case. In other words, the Company 
must prove that the goods consigned were lost, de- 
stroyed or deteriorated before it can take advantage 
of the agreement contained in the Risk Note. It is 
not sufficient for the Company to plead the execu- 
tion of the Risk Note or to plead the loss, destrue- 
tion or deterioration; it must prove that there was 
loss, destruction or deterioration such as is contem- 
plated in the agreement set forth in the Risk Note. 
Unless this is primarily proved, the ordinary respon- 
sibility of the Railway Company as bailee under ss. 
151, 152 and 161 ofthe Contract Act does not cease, 
Lp. 406, col. 2] 

Risk Note Form B does not cover the case of non- 
delivery, misdelivery or detention of the goods, ip, 
407, col. 1 

(Oase-law discussed.) © — 

Appeal from a decision of the District 
Judge, Patna, dated the 4th April, 1924, 
confirming that of the Subordinate Judge, 
Patna, dated the 24th April, 1923. 

Mr. Shiveshwar Dayal, for the Appellant, 


Mr. N. C. Sinha, for the Respondents, 


JUDGMENT. 
Bueknill, J.—This was an appeal from 
a decision of the District Judge of Patna, 
dated the 4th April, 1924, confirming a judg- 
ment of the Subordinate Judge of Patna, 
dated the 24th April, 1923, 


404 


The facts in the case were of simple 
character. The plaintiff was one Mali Ram 
who carried on the business of a cloth 
merchant as a firm known as Ganesh Das- 
Bisheshur Lal at Mokameh, in the Patna 
District. In November, 1920, a Bombay 
firm consigned to the plaintiff at Mokameh 
a bale ofcloth valued at Rs. 975-8.6. This 


bale, was never delivered to the plaintiff - 


and accordingly, after severel vain attempts 
to obtein some satisfaction from the Rail- 
way Czmpanies which carried the goods, 
‘the plaintiff brought a suit against the 
East Indian and the Great Indian Penin- 
sular Railways (by which the bale had 
presumably been carried) claiming dam- 
ages for non-delivery of the cloth. With the 
Great Indian Peninsular Railway we are 
nct concerned; as it seems to. be common 
gicund that the bale of goods was handed 
over to the Hast Indian Railway at a place 
ealed Manikpur Junetion, The Subordi- 
nate Judge dismissed thesuitand on ap- 
peal the District Judge upheld his judg- 
ment. Itis from this decision of the Dis- 
triet Judge that this present appeal has 
come before this Court. 

Now, itwill be observed that the writ- 
ten statement which was filed by the East 
Indian Railway Company was of (what is 
in my experience) a most unusual charac- 
ter. It willbe noticed that the plaintiff 
in his plaint did not allege that the defend- 
ant had lost the goods; presumably he 
was quite in the dark as to what had hap- 
pened tothe bale; all that he could say. 
was that the goods had not been delivered 
to him. The defence of the Great Indian 
Peninsular Railway was as I have mention- 
ed that they had handed over the goods 
to their co-defendants (the East Indian 
Railway); this allegation in the written 
statement of the Great indian Peninsular 
Railway was not denied by their co-defend- 
ants and seems to have been admitted, 
The defence of the East Indian Railway 
seems to me to disclose on. the pleadings 
no defence tothe suit. Their defence was 
in effect that the consignment was booked 
at owner's risk in consideration of a reduc- 
ed rate of freight in terms of the well- 
known Risk Note Form B. The despatch 
of the bale of goods was admitted but 
the East Indian Railway Company did 
not allege jn what respect they claim 
to be exempted underthe provisions of the 
Risk Note B. They did not admit that they 
hadg lost the gocds ; they alleged further 
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that as there was no contract to carry the 
goods within a specified time they were 
not liable for any loss of - profits to the 
plaintiff ; they denied that there wasany 
neglect on their part in the non-delivery of 
the goods. 

Now, I donot think that 1 have yet seen 
a written statement quite of this charac- 
ter; in the numerous cases with which I 
have had to deal connected with the claims 
against Railway Companies for damages 
due to goods not having been delivereo, T : 
have, to the best of my recollection, always 
observed either ‘that the plaintiffs pleaded 
loss or that the Ráilway Company admitted 
loss and, in all germane cases which I can 
remember, the question bas, therefore, turn- 
ed upon the liability of the Company in 
view ofthe exemptions contained in the 
Risk Note B. In the present pleadings 
there is not even an allegation of Icss 
either by the plaintiff or the defendant 
Company. 

In this case the defendant Company hes 
called no evidence to show the loss and 
the utmost which could be urged by the 
tearned Advocate who appeared for the 
defendant Company was that it might per- 
naps be implie that the defendants tacitly 
admitted having lost the goods. I do rot, 
however, thir.k thatany such admission can 
be implied either from the pleadings or 
irom the conduct of the case. From the 
terms of the Risk Note B itis clear that 
there might bea variety of circumstances 
under which the defendant Company might 
not be liable; but for the Company mere- 
ly to state that it simply relies ‘upon the 
yerms of the Risk Note B without even men- 
‘ioning upon what portion of the elaborate 
Risk Note it relies is to my mind no proper 
pleading at all and is, in my view, no de- 
fence tothe suit. I should. however, in 


-this connection, mention a point which is, 


I think, of no little importance. Itis the 
fact that in this Court ithas been at one 
time held that, if a Railway Company 
relying on Risk Note B simply admits lcss 
in their pleadings, the onus was then upon 
the plaintiff to prove that that loss wasdueto 
wilful neglect by oron behalf of the Com- 


‘pany. {See Great Indian Peninsular Rail- 


way Co. v. Jitan Ram-Nirmal Ram (1)]. But 
there is, since that decision, a considerable 
body of autbority which indicates that the 

(1) 72 Ind. Oas.440; 2 Pat, 442; (1923) Pat. 82; 4 


Ta T. Hs lPat. L. R. 169; A.I R. 1923 Pat, 
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more recent view .is that it is not sufficient 
for the Company merely to admit the loss 
but that the Company must prove, so far 
as is possible, in some way in what fashion 
the loss of the goods whilst in its hands 
has occurred. It would seem from an un- 
reported case [Second Appeal No. 1289 of 
1923] that Das and Adami, JJ., propose 
to refer this question toa Full Bench of 
this Court; this would appear to be so 
from the judgment of their Lordships dated 
' the 7th July last. It is, therefore, undesir- 
able that I should say anything further 
on this matter especially as I was associated 
with Mullick, J., in the case of Great Indian 
Peninsular Railway Co. v Jitan Ram-Nir- 
mal Ram (1), which I have quoted above. I 
have only mentioned this question beeause 
it will be at once observed that it is now a 
moot point whether, even if the defendant 
Company had admitted loss in their plead- 
ings, such an admission would have been 
a good answer to the plaintiff's suit unless 
such admission was coupled by evidence 
adduced by the Company of a character 
showing, so far as possible, how the goods 
had disappeared whilst in the Company's 
custody [vide Hast Indian Ry. Co.v. Jagpat 
Singh (2), per Suhrawardy and Page, JJ. 
Ganesh Lal v. East Indian Ry. Ltd. (33, 
per Suhrawardy and Chotzner, JJ., Gopi- 
ram Behariram.v. Agent, East Indian Ry. 
(4, per Chatterjea and Cuming, Jd., 
Barada Chandra Dhar v. Assam Bengal Ry. 
(3), per Suhrawardy and Mukherji, JJ. 
Bombay Baroda & Central India Ry., Co. 
v. Firm Nattaji Pratapchand (6), per Rame- 
sam, J, East Indian Ry. Co. v. Firm Tote 


Ram-Pirbhu Dayal (T), per Sulaiman and 


‘Daniels, JJ., East Indian Ry. v. Brij 
Kishore (8), per Sulaiman and Daniels, JJ., 
Great Indian Peninsular Ry. v. Kunj Behari 
Lal Sharma (9), per Daniels, J., East Indian 
Ry. Co. v. Kali Charan Ram Prashad (10), 


(2) 79 Ind. Cas, 126; 51 C. 615; 28 C. W. N. 1001; A. 
I. R. 1924 Cal. 725. 

(3) 80 Ind. Cas. 426; A. I. R. 1925 Cal. 299. 

(4) 94 Ind. Cas. 762; 30 C. W. N. 209; A. I. R. 1926 


Cal. 612. 
(5) 93 Ind. Cas. 1021; 43 O.L. J. 211; A. I. R. 1926 
Oal. 983 


(6) 87 Ind. Cas. 79; A. T. R. 1925 Mad. 745; 48 M. L 
J. 400; (1925) M. W. N. 186: 21 L. W. 728. 

(7) 86 Ind. Cas. 162; 23 A. L J. 51; L.R. 6 A. 280 
Civ; A. I. R. 1925 All. 384. 

(8) 89 Ind. Cas. 497; L.: R. 6 A. 519 Civ; A. IR. 
1925 All. 675. : 

(8) 92 Ind. Cas. 993; A. L R. 1926 All. 228. 

(10) 69 Ind. Cas. 103; 3 P. L. P. 215; (1922) Pat. 145; 
A. I. R. 1922 Pat. 106. | 
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per Jwala Prasad, J., Great Indian Penin- 
sular Ry. Co. v. Jitan Ram Nirmal Ram 
(11), per Jwala Prasad, J.. Hast Indian 
Ry. Co. v. Sukhdeo Das Gobardhan Dus (12), 
per Foster, J., East Indian Ry., Co. v. Firm 
Mohan Lal-Panna Lal (13), per Zafar Ali, 
J., Jamnadhar Baldevdass Firm v. Burma 
Railways Co. (14). per Robinson, C. J., 
Daudbhai v. Great Indian Peninsular Ry., 
Co. (15) per Dhobley, A.J. C.]. 

In the present appeal it will be seen that 
the plaintiffs case is really far stronger 
than if the defendant Company had admit- 
ted loss in its written statement. In this 
appeal the defendant Company had done 
nothing beyond, as it were, throwing at the 
plaintiff the Risk Note B and telling him 
This appears to 
me to be no pleading and no defence. 

Under those circumstances I think this 
appeal should be allowed as against the 
East Indian Railway Company and that 
the judgment of the Subordinate Judge 
of the 24th April, 1923, and that of the 
District Judge, dated the 4th April, 1924, 
should be set aside. 

As for the amount which the plain- 
tiff claimed it should be observed that 
in his plaint he claimed the following 


sums :— 

(a) Rs. 975-8 6 for price of the undeliver- 
ed goods ; ; 

(b) Rs. 100 damages for loss of profits cn 
the cloth ; and 

(c) Rs. 57-7-6 interest for 5 months and 
10 days. : 

The defendant Company denied that it 
wasliable for ‘any loss of profits, did not 
admitthe value of tha goods and submit- 
ted that the plaintiff was not entitled to 
any interest. The plaintiff proved quite 
satisfaetorily that the value of the bale 
of cloth not delivered to him was as claim- 
ed, namely, Rs. 975.8-6: and he is entitled 
to recover this sum. He did not, however, 
prove at all clearly any loss of profit and 
I do not think he is entitled to recover 
any sum under this heading. I do not 
see how he can claim any interest save that 
he will be entitledto recover six per cent. 
interest on the decretal amount from the 


(11) 67 Ind. Cas. 664; 3 P.L. T. 222; A. I. R. 1922 

at. 17. 

(12) 74 Ind. Cas. 431; 4 P.L. T. 443; A. I. R. 1924 
Pat. 25. 


i 73 ind. Cas. 447; A. I R. 1923 Lah. 432. 
(14) 64 Ind. Cas. 395; 10 L. B. R. 3854; 3 Bur. L.T. 


190. 
415) 69 Ind. Cas. 750. 
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date of the decree. The result will be 
that the judgments of both the lower 
Courts will be set aside and the suit decreed 
in favour of the plaintiff for Rs. 975-8-6 
with interest at 6 per cent. from the date 
of the decree. The appellant will recover 
his costs throughout. 

Jwala Prasad, A.C.J.—I entirely 
agree. I had occasion to deal witha simi- 
lar point in the case of East Indian Ry. Co, 
v. Kali Charn Ram Prashad (10). Since then 
I have had the advantage of knowing the 
views both for and against, and all the 
cases bearing upon the subject were placed 
before us. After careful consideration of 
the criticisms against the view taken by 
mein the aforesaid case as well as those 
that have been advanced in support of my 
view I find that I am confirmed in my 
.opinion expressed in that ease. I do not 
proposé to go over the grounds again 
upon which | based my decision in that 
case. It seemsto me that the point can be 
simplified. Sections 72 to 76 of the Indian 
Railways Act deal with the responsibility of 
the Railway Company in the matter of 
carriage of goods. Clause (1) of s. 72 makes 
the Railway Company liable as bailees 
under ss, 151, 152 and 161 of the Indian Con- 
tract Act, 1872. Olause (2) of that section 
forbids any limitation of that responsibil- 
ity except as provided therein. One of 
those provisos is that the responsibility of 
the Company can be limited by agreement 
in writing signed by or on behalf of the 
person sending or delivering the goods to 
the Railway Administration. Risk Note B 
was introduced by the Railway Company 
in order to define and describe the 
limitted responsibility of the Company 
with regard to the goods conveyed by them 
at reduced rates. Generally speaking the 
carriage of goods under this Risk Note is 
said to be at the owner's risk. Under the Riek 
Note the consignor agrees ‘and undetakes 
to hold the Railway Administration and all 
other Railway Administrations working in 
connection therewith and all other transport 
agents or carriers employed by them 
respectively over whose Railways or by or 
through those transport agency or agencies 
the said goods and animals may be carried 
in transit "harmless and free from all 
responsibility for any logs, destruction, or 
deterioration of? or damage to, the said con- 
signment, from any cause whatever except 
for the loss ofa complete consignment or of 
one or more complete packages forming part 
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ofa consignment due either to the wilful 
neglect of the Railway Administration, or 
to theft by or to the wilful negleet of its 
servants, transport agents, or carriers em- 
ployed by them before, during and after 
D PIT provided the 
term ‘wilful neglect’ be not held to include 
fire, robbery from a running train or any 
other unforeseen event or accident." 


This agreement absolving the Railway 
Company from the liability under certain 
circumstances set forth inthe Risk Note is. 
an exception to the general liability of the 
Railway Company as a bailee under ss, lol, 
152 and 161 of the Indian Contract Act. Sec- 
tion 151 requires the bailee to take as much 
care of thegoods bailed to him as a man of 
ordinary prudence would in similar circum- 
stances take of his own goods. Section 152 
makes the Railway Company responsible as 
bailee for the loss, destruction, or deteriora- 
tion of the thing bailed unless it has taken 
the amount of care described in s. 151. 
Section 161 makes, the Railway Company 
responsible as bailee for the delivery and 
tendering at the proper timeto the bailor 
of the goods bailed, failing which the 
Company is liable to the bailor for any loss, 


‘destruction or deterioration. The Risk Note 
_is an exception to the ordinary responsibil- 


ity of the Company for the loss, destruction 
or deterioration of the goods consigned. 
Asan exception to the general responsibil- 
ity the Risk Note must be proved by the 
Railvay Company to have been duly exe- 
cuted. It must also be proved that the 
circumstances under which the exemption 
from the ordinary responsibility is claimed 
exist in the case. In other words, the 
Railway Company must prove that the 
goods consigned were lost, destroyed or 
deteriorated before they can take advant- 
age of the agreement contained in the 
note. It is not sufficient for the Railway 
Company to plead the execution of the 
Risk Note or to plead the loss, destruction 
or deterioration, but the Railway Company 
must prove that there was loss, destruc- 
tion or deterioration such as is contem- - 
plated in the agreement set forth in the 
Risk Note. Unless this is primarily proved 
the ordinary responsibility of the Railway 
Company as bailee under ss. 151, 152 and 
161 dces not cease. The object of this 
requirement for the Railway Company to 
prove loss, destruction or deterioration is 
that the consignor will then be in a posi- 
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fion to know how his goods were dealt 
with and that the Railway Company exer- 
cised primarily the ordinary care that is 
required of it as a bailee. It is only after 
this is established by the Railway Com- 
pany that it can plead exemption from the 
liability for the loss, destruction or deterior- 
ation under Risk Note B unless the claim- 
ant proves that the loss, destruction or 
deterioration was due to wilful neglect on 
_the part of the Railway Company. To put 
it shortly in a case of claim against a 
Railway Company based on non-delivery 
of the goods eonsigned it is in the first 
instance for the Company to plead and 
prove loss, destruction or deterioration and 
“when this is done then the onus shifts 
upon the claimant to show that the loss, 
destruetion or deterioration was due to the 
wilful negligence of the Company. The 
agreement in the Risk Note isan excep- 
tion to the general prineiple governing the 
.responsibility of the Railway Company as 
common carriers and  bailees. The Rail- 
way Company relying upon the agreement 
as an exception to the general rule must 
prove the conditions under which the agree- 


ment would apply, that is, they must prove : 


the loss, destruction or deterioration of the 


goods in order to exonerate themselvesfrom ' 


the liability. 


Now Risk Note B to my mind does not 
cover the case of non-delivery. Sections 
151, 152 and 161 of the Contract Act deal 
with the case of loss, destruction or de- 
terioration and the Risk Note protects the 
Railway Company from loss, destruction or 
deterioration as used in the Indian Con- 
tract Act, ss. 151 and 152. The case of 
non-delivery comes under s. 161 of the 
Indian Contract Act which says that a 
bailee is bound to deliver or to tender at 
a proper time and place the goods bailed. 
If this is not done thereafter their responsi- 
bility arises for loss, destruction or -de- 
terioration. Now the words “loss, destruc- 
tion or deterioration” are not wide enough 
to cover the case of non-delivery, misdeli- 
. very, detention, etc. These last words are 
expressly stated in the Risk Note in the 
case of Smith .& Co., Ltd. v. Great Western 
Ry. Co. (16) referred to and relied üpon by 
Mullick, J., in the case of Great Indian 
Peninsular Ry., Co. v. Jitan Ram-Nirmal 
Ram (1), The Risk Note Form in that case 


(16) (1921) 2K. B. 237; 90 L. J. K. B. 644; 125 L. T. 
4; 26 Com. Cas. 84; 65 S. J. 172; 37 T. L. R. 117: 
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clearly shows that non delivery and mis- 
delivery are quite different from loss, de- 
struction or deterioration. The Risk Note 
must be construed strictly and if for some 
reason the Legislature did not think it 
proper to include cases of npn-delivery or 
misdelivery or detention in spite of the 
words having been used in s. 161 of the 
Indian Contract Act and in spite of those 
words being found in the Risk Note re- 
ferred to in Smith & Co, Ltd. v. Great 
Western Ry. Co.(16) we cannot add those 
words to the section in order to amplify 
the scope of it and to limit the liability 
of the Railway Company with regard to 
goods consigned to them. Now the differ- 
ence between non-delivery on the one hand 
and loss, destruction or deterioration 
on the other has been recognized in 
Arts. 30 and 31 to Sch. I of the Indian 
Limitation Act. It was after careful con- 
sideration that Art. 30 was added. Before 
that, provision similar to Art, 31 only 
existed which related only to loss, destruc- 
tion or deterioration. Questions were then 
raised as to whether the case of non-deli- 
very would come under that Article or 
under Art.149 or Art 115 of the Limita- 
tion Act, the latter being applicable to 
cases where there is no express provision 
in the Act. It is with a view to set at 
rest the questions raised that Art, 30 was 
subsequently added to the Limitation Act. 
In spite of that the word non-delivery, mis- 
delivery or detention was not added to 
Risk Note B. This view seems to have 
been taken by Das and Adami, JJ., in 8, 
A. No. 1289 of 1923, and I entirely agree 
with the reasons given by Das, J., in his 
judgment. 

There seems to be a sharp divergence 
in the decisions of this Court as well as 
of the other High Courts. The trend of 
the recent decisions of the other High 
Courts, however, notably of the Calcutta 
High Court, seems to be in favour of the 
view taken by me [vide East Indian Ry. 
Co. v. Jagpat Singh (2), Gopiram Behari- 
ram v. Agent, East Indian Ry. Co. (4), 
Ganesh Lal v. East Indian Ry. Ltd. (3), 
Badri Prasad v. Great Indian Peninsular 
Ry. (17), Mohansingh Chawan v. Henry Con- 
der (18), East Indian Ry v. Firm Makhan- 
lal Bindesri Prasad (19) aud Ghelabhai 


(17) 80 Ind. Cas. 725; 22 A. L. J. 897; L. R. 5 A. 665 
Civ; A. I. R. 1925 All. 144. 


(18) 7 B. 478; 8 Ind. Jur. 98; 4 Ind. Dec. (N. s.) 322. 
(19) 74 Ind. Cas. 814; 45 A. 575; 21 A. L. J. 515; A. 


I. R. 1923 All. 605. 
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Punsi v, Cast Indian Ry., Co. (£0). All the 
dec:zions for and against have been sum- 
marized in VIL Patna Law Times, pages 770 
to S6n. 

I have, therefore, no hesitation in agree- 
ing with the decision delivered by my learn- 
ed brother andel would, therefcre, allow the 
Are 


Aprzeal allowed. 


Kot (oy 63 Ind. Cas, 241;45 B. 1201; 23 Bom. L, R. 


BOMBAY HIGH COURT, 
ORIGINAL Crvin Jurispicrion Suiv No. 2593 
or 1925. 

March 25, 1926. 

Present :—Mr. Justice Kemp, 
MOTIGAVRI—PrAIiNTIEF 
versus 
NARANJI DWARKADAS-—DnREENDANT. 
Limitation Act (IX of 1908), Sch. I, Art. duc Deposit 
meaning of—Suit to recover deposit- -—Limitation-— 

Banker and customer, 7 "elationship of. E 

The word "deposit" in Art. 60 of Sch. I to the 
Limitation Act covers all payments of the customer's 
moneys made to the banker which make up the 
credit balance in favour of the customer in the 
banker's hands, The period of limitation for a suit 
to recover such moneys is three years from the date 
when they are demanded. [p.'408, col. 2; p. 409, col. 1.5 

For the purpose of the application of Art. 60 of 
Sch. I tothe Limitation Act it is not necessary that 
the defendant should carry on only the trade of a 
banker. It is sufficient if, with regard to the parti- 
cular transaction in suit, he wasa banker as regards 
the plaintif suing him. Tp. 409, col. 1.] 

ai Kumaji Sonar v. Venichand (1), follow- 
er 
. Mr. Khergamwalia, for the Plaintiff. 

Mr. Munshi, for the Defendant. 

JUDGMENT.—The defend&nt was the 
agent of the Jivraj Baloo Mills, The plaint- 
iñ and her deceased husband were creditors 
ofthat Mill to the extent of Rs. 20,000. On 
January 19, 1910, the defendant passed a 
havala for the debt due by the Jivraj Baloo 
Mills to the plaintiff and her deceased hus- 
band. The defendant passed a receipt 
on that day which isin these terms:— 

“Received from Manecklal Amritlal Dave 
Esg., and his wife Bai Motibai thesum of 
rupees (weniy thousand only being the 
amount in current account.” 

There isa balance of Rs. 8,000 odd due 
on that account at ihe date of the suit. 

The plaintif~s husband died on or about 
April 13, 1910, and thereafter moneys were 
; drawn against and payments made frem the 
amount. Thedefenseis that the suit is 
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barred by limitation. The defendant con 

tends that the amount was a loan unde? 

Art, 59 whereas the plaintiff contends that 
it was a deposit under Art. 60 of the Indian 
Limitation Act, and that in any case the 
defendant was, as regards the plaintiff, in 
the position of a banker. 

The first point for determination is 
whether this transaction was a loan 
or a deposit, and in deciding this ques- 
tion I think the terms of the receipt and 
the manner in which the parties treated 
the transaction clearly show that it was 
not intended-to be a loan. Inthe first 
place, it was a havala the amount of which 
was to remain in the defendant's firm. In 
ihe next place, the receipt describes the 
amount as “in current account", and if the 
transaction had been, as the defendant's 
learned Counsel contends, a loan, we would 
not find any stipulation thatit wasto be 
drawn against as is suggested by the words 
"jn eurrent account". The ordinary stipu- 
lation one would expectto find would be 
that the whole amount was re-payable 
either on demand or aftera certain iime 
orthatit was repayable by instalments, 
That is not the case here. Again the córres- 
pondence shows that although the plaintiff 
bad first demanded the whole amount, sub- 
sequently she was content with demanding 
smaller amounts and the defendant either 
paid the amounts so demanded or what he 
was able to pay or asked for time. Under 
the circumstances, I hold that the transaction 
was a deposit. Here some remarks are 
perhaps apposite as to the relation between 
a banker and his customer. The word 
“deposit” loosely used, in my opinion, in 
Art. 60 covers all payments of the customer’s 
moneys made to the banker which make 
up the eredit balance in favour of a cus- 


.tomer in the banker's hands. Strictly speak- 


ing,and in the language of bankers, a 
‘deposit’ has & more limited meaning than 
the wide construction which I hsve given 
tothe word in Art. 60. Really a "deposit" 
and moneys paid in current account alike 
create the relationship of lender and bor- 
rower between the eustemer and his banker, 
but a depositis money which remains either 
at call or fora fixed period or re-payeble 
on notice and the customer cannot operate 
upon the deposit. Nevertheless, in my 
opinion, Art. 10 gives to the word ‘deposit’ 
the wider meaning which would include 
moneys paidto a banker in the current 
account. The period of limitation for such 
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moneys is three years from the date when 
they are demanded. Whereas so far as an 
over-draft in the hands of a banker is con- 
eerned.that would be merely a loan and 
not money deposited with the customer, 
and apparently the three years’ period pro- 
vided for. in Art. 59 would apply to such 
overdraft. 

The next point is whether the defendant 
was, with regard to this plaintiff, in the rela- 
tion of banker to his customer and, as is 
pointed outin Bhimanna Kumaji Sonar v. 
Venichand (1) there is no necessity that the 
defendant should carry on only the trade ofa 
banker, It sufficesif,withregard to the par- 
ticular transaction in suit,he was a banker 
as regards the particular plaintiff suing him. 
I think the receipt points to the fact 
that the defendant intended to treat these 
moneys, as moneys which could be operated 
upon by the plaintiff which would create 
the relationship of banker and customer 
between the parties. 

The third point is whether, having regard 
to my finding, the suit is barred by limita- 
tion? . Now the plaintiff at first made de- 
mands for thewhole amount. At least such 
demands seem to be implied from the de- 
fendant's letters of April 26, 1910, and July 
22,1910. But, subsequently, when the defend- 
antwas unable to re-pay the whole amount 
at onceand adopted the procedure of mak- 
ing part paymentsandinsome cases as, for ex- 
ample, in the orders referred to in the letters 
of March 27, 1911, and August 11, 1911, of 
paying the amount that was asked which 
was an amount less than the balance due on 
the account, that was a position which the 
plaintiff seems to have accepted and, there- 
fore, the account really did become moneys 
in current account. It does not follow that 
because some of the requests which the 
plaintiff made for payment of part of the 
amount were not complied with or smaller 
amounts were paid under them the account 
eoased to have the character of a current 
account. The statements of account furnish- 
ed by the defendant to the plaintiff from 
time to time further give the transaction 
the character of a transaction between a 
banker and his customer. That being so, 
the date from which the period of limita- 
tion would run would be the date from 
which a demand for the balance due on the 
current account would be made, 
was from the plaintifi’s Solicitors’ letter of 


(1) 93 Ind. Cas. 215; 28 Bom. L. R. 73; A. I. R. 
1926 Bom. 168. 
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April 4, 1925, the moneys being moneys 
which were deposited with the defendant, 
who in his relation to the plaintiff was a 
banker. Under the circumstances f hold 
that the suit is not barred. 

There will be a decree as prayed. 

Z. K. Suit decreed, 


CALCUTTA HIGH COURT. 
APPEAL Fuom ÜOs:GiNAL DECREE No, 23 
or 1926. 

December 8, 1926. 
Present:—Sir George Claus Rankin, Kr., 
Chief Justice, and Justice Sir Charu 

Chunder Ghose, Kr. * 
BROJENDRA NATH SEAL AND ANOTHER 
-——DEFENDANTS— Å PPELLANTS 


versus 
LALIT MOHAN SIAL AND OTHERS — 


PLAINTIFFS— RESPONDENTS. 

Will, construction of--Declaration of trust in res- 
pect of certain property for benefit of idol-- Property 
subsequently devised along with other properties, c ffect 
of—Suit relating to debutter property--Idol, whether 
necessary party —Partirion suit- Person having right 
of residence, whether necessary party -Property cn- 
dowed for benefit of family idol—Manager, whether 
entitled to act as shebait. . 

In every case in which questions of del sheba arise 
the idol is not al necessary party to be brought on the 
record. [p. 411, col. 2.i 

Where in a suit for partition the rights of persons 
entitled to reside in certain houses included in the 
suit are recognised by all parties, it is not ncces- 
sary to make such persons paities to the suit, 
rabid. } . 

It is open to persena interested in the maintenance 
and worship of family idols to create additional en- 
dowments for the benefit of such idels. It is also 
open to such donors to lay down rules for the 
management of the subsequently endowed propertirgs 
and to nominate the persons who should be the 
managers thereof. But such managers, although they 
may be described by the donor as shebsits, do pot 
become shebaits of the family idols in the sense in 
which the shebaits nominated by the original founder 
are, nor do they become entitled to interfere in the 
management of the originally endowed properties, p. 
412, col. 2; p. 413, eol. L] - ` 

A certain Hindu charged certain properties belong- 
ine to him with the expenses of the worship of cer- 
tain idols by means of a trust deed. He subsequent- 
ly made a Will whereby he devised this property 
and certain other properties to his widow “for her 
absolute use and heneiit during the term of her 
natural life with power to collect®and realise the 
rent and profits of the said premises for her support 
without any claim demand or control of my song 
and to pay the expenses of the worship of the said 
idols provided in the trust deed:" 
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Held, (1) that the properties other than the pro- 
perty mentioned expressly in the trust deed passed 
under the Will tothe widow and the heirs of the 
testator free from any charge thereon for the ex- 
penses of the worship of the family idols mentioned 
in the trust deed; (p. +12, col. 2.] 

(2) that even if the properties other than the pro- 
perty mentioned ine the trust deed were to be charged 
with ihe expenses for the worship of idols, such 
charge would subsist only during the lifetime of 
the widow and would not extend to the properties 
in the hands of the heirs of the testator. [ibid.] 


Appeal against the decision of Mr. Justice 
Page, in Original Civil No. 3056 of 1923, 
dated the 13th August, 1925, reported as 96 
Ind.Oss.45. . : 

Messrs. B. K. Ghosh and 8. C. Mitter, 
for the Appellants. ! 

Messrs. H. D. Bose, S. K. Chakravarty, 
S. Maity and P. N. Mullik, for the Re- 


spondents. 


JUDGMENT. . 

Ghose, J.—' This is an appeal against 
a judgment of my learned brother Mr. Jus- 
tice Page delivered on the 13th August, 
1925. 

The facts giving rise to this litigation 
may be shortly stated as follows :— 

One Gopal Chandra Seal who was a 
Hindu inhabitant of Calcutta died some- 
time in September, 191), leaving him sur- 
viving his widow, Srimati Badam Moni 
Dassi and three sons, namely, the plaint- 
iff, Lalit Mohan Seal and the defendant 
Dulal Chandra Seal and one Akhoy Kumar 
Seal, and after having executed his last 
Will and testament on the 20th day of 
.August, 1910. Akhoy Kumar Seal died 
some time thereafter, leaving him surviv- 
ing his two sons, the defendanés Brojen- 
dra Nath Seal and Banamali Seal. Probate 
of the said Will was granted on the 
l6th June, 1916, to the defendants 
Brojendra Nath Seal and Banamali Seal 
and subsequently on the 10th June, 
1922, grant of Probate was also made 
to the defendant Kartick Chandra Seal, 
who isa son of the defendant Dulal Chan- 
dra Seal. Gopal Chandra Seal possessed 
various immoveable properties and in 
respect of some of bis properties he had 
executed, among others, on the 22nd Feb- 
ruary, 1897, a deed of declaration of 
trust and on the th August, 1906, an 
indenture of gift. The deed of declaration 
of trust bearing date the 22nd February 
1897,related to premises No. 6, Damzen's 
Lane, and thesettlor declared that the said 
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premises should be held by him upon trust 
to collect the rents, issues, profits thereof 
and to apply the same in paying the rates, 
taxes and charges payable in respect there- 
of, and in maintaining the same in proper 
repairs and thereafter in applying and 
expending 1-3rd of such rents, issues and 
profits in and towards the performance of 
the daily worship of the settlor’s family 
idols during the months of Pous to 
Chaitra in every Bengali year, and 1-3rd 
of the residue forthe periodieal worship 
of the said idols during the said period, 
and to set apart the remaining 1l-3rd 
as a reserve fund forthe daily or periodi- 
eal worship of the said idols or for the 
improvement of the endowed property as 
the shebait for the time being should 
consider fit and proper. The settlor went 
on toadd as follows:—"I do further dee- 
lare that I shall during my lifetime be 
the shebait and managing trustee for the 
performance of the sheva and the daily 
and periodical worship of the said idols 
and on my death my appointee or appoint- 
ees and in case of non-appointment, my - 
wife Srimati Badam Moni Dassi shall 
be the shebait and managing trustee, and 
after her death my sons Lalit Mohan Seal, 
Akhoy Kumar Seal, Nilmoney Seal and 
Dulal Chundra Seal jointly and severally 
shall be shebaits and managing trustees 
and after them their appointees and in 
default of appointment their heirs shall 
be the shebaits and managing trustees 
jointly and severally for the time being 
and thatthe said hereditaments and pre- 
mises shall remain vested in the shebait 
or shebaits ior the time being." By the 
said indenture of gift, dated the Sih 
August, 1906, the said Gopal Chandra Seal 
made a gift of premises No. 13, Tiretta 


. Bazar Street to his son Akhoy Kumar 


Seal. 

The present suit is brought by the 
plaintiff for construction of the deed of 
declaration of trust dated the 22nd Feb- 
ruary, 1897, the indenture dated the 9th 
August, 1905,and the Will of the testator 
dated the 20th August, 1910, and for a 
declaration of the rights of the various 
parties to the estate of the said Gopal 
Chandra Seal upon such construction, and 
for ascheme to be framed for the daily 
sheba and periodical festivals of the family 
idols and for partition by metes and bounds 
of the estate ofthe testator. 'The plaint- 
iffs contention in this suit is that upon a 
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proper construction of the deed of declara- 
tion of trust and of the said Will, and 
bearing in mind that the said idols were 
the family idols of the testator, who was 
not, however, the founder thereof, the rights 
of worship of such idols could not in any 
way be affected by the said testator by 
his Wil. The plaintiffs further conten- 
tion is that premises No. 6, Damzen's Lane, 
were not made an absolute debutier pro- 
perty, but that the same formed part of 
the estate of the testator, subject to a 
trust for spending a part of the rents, 
issues, profits thereof for the worship of 
the said family idols. 

The defendants, Brojendra Nath Seal 
and Banamali Seal, it appears, contended 
that under the provisions of the Will of the 
testator they were entitled to be the 
present shebaits of the idols. It is un- 
necessary to refer to the contentions which 
were put forward by the defendants Kar- 
tick Ohandra Seal and Abinash Chandra 
Pal, because, as far as one can make out, 
they.supported the case set up by the 
plaintiff, nor is it- necessary to refer to 
some of the other deeds executed by Gopal 
Chandra Seal in his lifetime in respect 
of some of his other properties because 
no question has been raised relating there- 
to. 

The real contest between the parties 
at the trial before my learned brother Mr. 
Justice Page was with reference to pre- 
mises No. 8, Damzen's Lane, and No. 111, 
Balliaghatta Main Road, referred toin the 
Will of the testator, and No. 6, Damzen's 
Lane réferred to in the deed of declara- 
tion of trust of the 22nd February,.1897, 
and also in the said Will. Mr. Justice 
Page held that the two premises Nos. 8, 
Damzen's Lane and 111, Belliaghatta Main 
Road, passed under the Will of the testa- 
tor to the widow and to the heirs of the 
testator free from any charge thereon for 
the expenses of the worship of the family 
idols. Asregards premises No. 6, Damzen's 
Lane, the learned Judge held that the 
same had been dedicated by way of ab- 
solute trust for religious purposes, but 
that the settlor was not entitled of his 
own will to alter the existing Jine of 
shebaits of the family idols, of which he 
was, as stated above, not the founder. 

On behalf cf the appellants, four conten- 
tions have been put forward before us: 

. (Q That premises No. 8, Damzen's Lane, 
and No. 111, Belliaghatta Main Road, were 
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clearly intended by the testator to be 
subject to a charge for the expenses of the 
worship of the family idols and that the 
testator did not intend that the said ex- 
penses should fall exclusively on No. 6, 
Damzen's Lane; . 

(2) Thatthe learned Judge was wrong 
in holding that the persons named in the 
deed of declaration of trust of the 22nd 
February, 1897, were not and could not 
be treated as shebaits of the family idols; 

(3) That the learned Judge was in 
error in directing by his decree a partition 
of the properties belonging to the testa- 
tor in the absence of the Thakurs from 
the record, having regard to the decision 
of the Privy Council in the case of Pra- 
matha Nath Mullick v. Pradyumna Kumar 
Mullick (1); and 

(4) That no partition could have been 
directed in the absence from the record of 
persons who have a right ofresidence under 
the terms of the Will. 

It may be convenient to dispose of the 
last two contentions. The" ease of Pra- 
matha «Nath Mullick v. Pradyumna Kumar 


Mullick (1) turned upon its own peculiar 


facts and on the facts of that particular 
case it was held by their Lordships that 
it was in the interest of all concerned 
that the idol should appear by a dis- 
interested next friend to be appointed by 
the Court. In my opinion the ease is no 
authority for the broad proposition that 
in every case where questions of deb 
sheba arise the idol is a necessary party 
to bebroughton the record. 

As regards the last contention, the re- 
ference apparently is to the two ladies 
whose names are mentioned in the Will 
of the testator on page l0of the paper- 
book. The rights of these ladies, whatever 
ihey are, have not been questioned by 
anybody throughout this litigation and 
on the facts of this case Iam unable to 
see why the decree for partition could not 
have been made by the learned Judge 
in the form in which it was made. It 
may also be observed that this point has 
not been taken in the memorandum of 
appeal, neither was it taken in the plead- 
ings nor urged before the learned Judge at 
the trial. 


(1) 87 Tnd. Cas. 305; 52 T. A. 245: 520. 809; 41 Q. 
O.L. J. 551; 23 A. L. J. 537; A. I. R. 1925 P. C. 
49 M. L. J. 30; (1923) M. W. N. 431; 2 O. W. N. 557; 
27 Bom. L; R. 1064; 22 L. W.492; 30 C. W.N. 25; 
3 Pat. L. R. 315 (P. C.). 
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As regards the first question indicated 
above, the appellants contend thas in 
respect of premises No. 8, Damzon’s Lane, 
and 111, Belliaghatta Main Road, the 
intention of the testator was that ihe said 
two properties should devolve pon the 
widow upon dertain trusts which include 
the payment of expenses of the worship 
of the family idols. .Great stress has been 
laid by the appellants on the opening 
- words in the Will and upon the following 
directions in the Will:—‘And I further 
declare and give and bequeath ne room 
in the family dwelling house No. 8, Dam- 
zen's Lane adjoining to the room of the 
family idols to my grandson, Abinash 
Ohunder Pal, the son of my deceased 
daughter Srimati Harimoni Dassi, to 
be used, enjoyed and occupied by him 
during his lifetime without disturbance 
and full right of egress and ingress for 
himself and his family without auy moles- 
tation by any person or persons dwelling 
in the said dwelling house and I also 
hereby declare and give and bequeath 
to my wife Srimati Badam Moni Dassi 
the said dwelling house No. 8, Damzen's 


Lane, save and except the portion given - 


and bequeathed to my grandsen the said 
Abinash Chunder Pal as hereinbefore 
mentioned and my garden land situate 
on No. 111, Belliaghaita Main Read and 
premises No, 6, Damzen’s Lane, for her 
absolute use and benefit during the term 
of her natural life with power to collect 
and realize the rents, profits of the said 
premises for her support without any claim, 
demand or control of my sons, Lalit Mohan 
Seal, Akhoy Kumar Seal and Dulal 
Chandra Seal and to pay the expenses 


of the worship of tke said family idols as. 


provided in the  debutter trust deed." 
It is argued that it was the clear intention 
of the testator that the widow was to en- 
joy the properties during her lifetime 
and that she was also to pay the expenses 
of the worship of the family idols as 
provided in the debutter trust deed by 
which the testator referred to the deed 
of declaration of:trust of the 22nd February, 
1897, 

The testator who was a cashier in a 
Solicitor's office left a Will, the terms of 
which were,in many ways contradictory 
and it is not easy to construe a Will of 
this description. He had, in my opinion, 
already by the deed of the 22nd "February, 
1897, dedicate: hy way of an absolute, 
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trust for religious purposes premises No. 6, 
Damzen': Lane. The reference to the 
said premises in the Will of the testator 
can only be explained on the theory that 
the testator was reiterating in the Will 
itself what he had already said in the deed 
of the 22nd February, 1897. Reading the 
Will as a whole and not overlooking the 
opening words thereof the learned Judge's 


‘finding that the two premises in question, 


namely, 8, Damzen's Lane and 111, Bellia- 
ghatta Main Road, passed under the Will 
to the widow and the heirs of the testator 
free frcm any charge thereon for the 
expenser of the worship of the family idols 
is, in my opinion, clearly right. The 
matter, however, can be looked at from 
another point of view. Assuming that 
there was a charge on the said two pre- 
mises for the experises of the worship of 
the idols, such charge, bearing strictly 
in mind the words used by the .testator 
could, in my opinion, operate only during 
the lifetime of the widow. There are 
no words in the Willitself taking away 
the properties from the heirs of the testa- 
tor, nor are there any words indicative 
of the testator’s intention, if there was 
any, thet even after the widow's death 
the expenses of the worship of the idols 
should be defrayed out of the rents, issues 
and profits of the said two "properties. 
Therefore, as I read the Will, I am unable 
to deduce from the words used by the 
testator that he intended to make these 
two properties dcbutter in the sense that 


‘the income thereof should be laid under 


contribution for the expenses of the wor- 
ship of the idols. This disposes of the 
first point raised by the appellants, 

As rezards the second point, I am of 
opinion tbatthe learned Judge was right 
in the view he took that while it was 
open to Gopal Chandra Seal, who was a 
shebait, but not the founder of certain 
ancestral! idols, to endow property for the 
use and benefit of the said idols, he could 
notin any way alter the line of shebaits 
as laid down by the founder of the idols, 
nor affect in any way the dispositions 
created by the original founder. The 
conflict of opinion, noticed in the judgment 
of my learned brother, Mr. Justice Page, 
is in my opinion an apparent one, It is 
undoubtedly open to persons interested in 
the maintenance and worship of family 
idols to create additional endowments for 
the benefit of such idols. It is also un- 
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doubtedly open to such donors to :ay down 
rules for the management of t.e subse- 
quently endowed properties and to nominate 
the persons who should pe the managers 
thereof. But such managers, although 
they may be described by theclonor as 
shebaits, do not become shebaits of the 
family idols in the sense in which the 
shebaits nominated by the original founder 
are nor do they become entitled to inter- 
fere in the management of the criginally 
endowed properties, It is unnecessary to 
go through the cases on this point. Hach 
case must depend upon its own facts, and 
as I read them, they.can be reconciled if 
one keeps in mind the distinction referred 
to above. In my opinion there is no 
substance whatever in thesecord point 
urged by the appellants and this also must 
be negatived. : 

The result, therefore, is that, in my opinion, 
this appeal should stand dismissed witu 
costs, 

Rankin, C. J.—1 agree. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL CrviL Jorispicrion Soir No, 1645 
oF 1926. 

September 27, 1926. 

Present :—Mr. Justice Mirza. 
DURGADU LT NATHMAL-—PLeINTIFF 


versus 
BHOLARAM JASRAJ—DzFExDANT 
In re VISAVAMBHARLAL .- 


KANHAIYALAL —APPLICAN'"8. 

Civil Procedure Code (Aet V of 1908), O. XXI, rr. 
46, 52—Administration suit—Receiver, appo ntment of 
—Decree obtained by creditor—Attachnment «f debt due 
to judgment-debtor, legality of. 

A creditor on behalf of himself and of ali the cre- 

| ditors ofa deceased debtor filed a suit asainst the, 
legal representative of the deceased for th: adminis- 
tration of the deceased's estate. By an orcer in the 
suit a Receiver was appointed and was <lirected to 
take charge of the estate of the deceasel, and to 
recover outstandings due to the estate. Su:.sequently 
another creditor obtained a decree against the legal 
representative of the deceased debtor anc obtained 
an order for attachment of a certain sum due by a 
third person to the estate of the deceased. ‘i he plaint- 
iffin the administration suit, thereupon, made an 
application that the order should be vacate i: 

Held, that a Receiver having been appoi ted in the 
administration suit before the attaching cr. ditor had 
obtained a decree, the cstate of the dec»ased had 
vested in the Receiver and the Receiver's rights were 
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paramount as against those of the legal representative 
ofthe deceased und that, therefore, the proceedings 
taken in uttachment must be declared to ke wrong and 
misconeeived and the attachment order shouid be 
vacated. |p. 115,col. 2. 

Fowler v. Roberts 1) and In re Womersley, Ethe- 
ridge v. Womersicy 2), distinguished. 

Mr. Jinnah, for the Applicants. 

Mr. Coltinan, forthe Plaintfffs. 

"Mr. M. P. Amin, for the Defendant. 

JUDGNMENT.—The plaintiffs have 
obtained à decreein this suit, on August 
24, 1926, for Rs. 19,613-15-6, costs and 
furtheriuterest at six per cent, against the 
defendant, as the legal representative of ore 
Jasraj Morarka deceased. On August 11, 
1936, the applieauts, on behalf of themselves 
and all the other creditors of the estate of 
Jasraj Morarka, filed aSuit No. 1932 of 1926 
against the defendant as the legal ie- 
presentative of the deceased for the ad- 
ministration of the deceased's estate. By 
an orderin that suit dated August 15, 1926, 
Mr. N. H. Moos has been appointed Receiver 
and is enjoined to take charge of the 
estate of the said deceased and to recover 
outstandings due to the estate. On Sep- 
tember 7, 1926, Percival, J., passed an 
administration decree in the suit which 
now stands referred to the Commissioner 
inter alia to-investigate the claims of the 
creditors of the estate, 


On September 6, 1926, the plaintiffs 
made an application to me in Chambers 
supported by the affidavit of Mahadev 
Tolarar, a partner in the plaintiffs! firm. 
The afüdavit stated that the defendant 
was temporarily residing in Bombay and 
was a permanent resident of a Native 
State, that about Rs. 17,000 were due 
by Messrs..Jivanram Modi to him as the 
legal representative of Jasraj Morarka 
deceased; that the estate of Jasraj Morarka 
was heavily indebted and there was no 
property of the deceased in Bombay except 
the amount payable by Jivanram Modi to 
the defendant as such legal representative, 
Paragraph 4 of the affidavit mentioned 
that after the filing of the suit and before 
the plaintiffs had obtained a decree in 
their favour, the applicants claiming to 
be creditors of the deceased had filed Suit 
No. 1932 of 1926 on behalf of themselves 
and all tha other creditors of Jasraj 
Morarka deceased for the administration 
of his estate and that. Mr. Moos had been 
appointed Receiver of the estate. Paragraph 
5 of the aftidavit stated that if the plaintittn 
were not.given leave to execute the decrig 
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before the same was sealed their interest 
would be seriously prejudiced and they 
would be deprived of the fruits of the 
decree which they had obtained. The 
plaintiffs prayed for an order giving them 
leave to execute the decree before it was 
sealed by attaching the sum of Rs. 17,000 
payable by Jivanram Modi'to the defend- 
ant, or in the alternative by attaching the 
moneys in the hands of the Receiver if 
Jivanram Modi had already paid over the 
amount to him, I made an order giving 
leave to the plaintiffs to exeeute the 
decree before the same was sealed by 
attaching the sum of Rs. 17,000 payable 
by Jivanram Modi and if the said sum 
or any part thereof had already been 
paid by Messrs. Jivanram Modi to Mr. 
N. H. Moos, the Receiver, the plaintiff 
was given leave to attach those monies in 
the hand of the Receiver. 

In pursuance of the order the plaintiffs 
have served a notice on the Receiver in 
terms of O. XXI, r. 52, and also a warrant 
under O. XXI, r. 46, upon the debtor 
Jivanram Modi. It appears that the gar- 
nishee notice under r. 307 of the High 
Court Rules has not been issued as the 
applicants on becoming aware of the ex 
parte order threatened to obtain imme- 
diately a stay order if the plaintiffs pro- 
ceeded further in execution. Thereupon 
the plaintiffs agreed not to do so until 
the disposal of the present summons. 

The present summons is taken out by 
the applieants, who are plaintiffs in Suit 
No. 1932 of 1926, for an order to vacate 
the ex parte order made on September 
6, 1926, and to raise the attachments levied 
in pursuance of that order. È 

The plaintiffs contend that they are 
entitled to obtain from the garnishee 
monies to the full extent of their decree 
in priority to any other creditor of the 
deceased. Mr. Coltman on behalf of the 
plaintiff has cited Daniell’s Chancery 
Practice, 8th Edition, Vol. II, page 1643, 
where the case-law on the subject is thus 
stated:— 

".A creditor will not, however, be stop- 
ped, unless there is. a judgment or order 
giving him an absolute and unconditional 
right to come in and prove his debt at 
once; for, until there is such a Judgment 
or order, tbe creditor ought not to be 
deprived of the benefit of a judgment 
which has been obtained by him. But 
‘when av administration order has been 
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made, it must be preferred, if it precedes 
the judgment in point of time: although 
a creditor who has obtained a judgment, 
or charging order, previously to the ad- 
ministration order will not be restrained 
from issuing execution on the judgment, 
or making the charging order absolute; 
nor from obtaining the benefit of the 
judgment, by means of a garnishee order, 
under the provisions already mentioned.” 
He relies upon the case of Fowler v. 
Roberts (1). There a creditor of the 
testator had obtained judgment by default 
against the testatrix on April 24, 1860. 
On April 26, he obtained an order from the 
Judge in Chambers for execution against 
a garnishee. The order was served on 
the garnishee on the same day. ‘On [May 


3, 1860, another creditor obtained the 
usual administration decree for the ad- 
ministration of the testator’s estate. The 


Vice-Chancellor held that (page 229): 

“By the settled rule of this Court a 
creditor, who has shown such diligence 
as to recover judgment at law against 
the legal personal repres:ntative of his 
debtor before a decree for administration 
of his estate, will not be deprived by 
this Court of the fruit of his diligence. 
A judgment so obtained binds the assets 
in the hands of the legal personal re- 
presentative." 

In this case, it does not appear that a 
Receiver of the estate was appointed before 
the monies became payable under the gar- 
nishee proceedings. 

Mr. Coltman has also cited In re Womers- 
ley, Etheridge v. Womersley (2). There 
previously to: the administration order in 
a creditor's action another creditor had 
obtained judgment in a County Court 
against the defendant, a sole executrix. 
The Court refused to restrain the creditor 
from pursuing his remedy in the County 
Court against the executrix personally, 
but ordered payment to the creditor by 


-the Receiver of the estate, without pre- - 


judice to the question whether the execu-, 
trix should be allowed the payment. 

The above cases relied upon by the 
plaintiffs’ Counsel, in my opinion, do not 
apply to the point raised by the present 
summons. That point, in my opinion, ig 
covered by the authority of the Appeal 

(1) (1860) 2 Gift. 226; 6 Jur. (N. s.) 1189; 8 W. R. 492; 


66 E. R. 95; 128 R. R. 108. 
(2) (1885) 29 Ch. D. 557; 54 L. J. Oh. 965; 53. D. T. 
; 96 W. R. 935. < 


“Page of (1860) 2 Gif, —[ Ed. | ' 
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Court's decision in Bhaiji Bhimji v. Ad- 
ministrator-General of Bombay (3). That 
was a reference made by the Small Cause 
Court to the High Court. The facts there 
were that on April 16, 1898, the plaintiff 
had obtained an er paris decree against 
the defendant as heir and legal repre- 
sentative of his deceased father. On 
March 4, 1898, anorder had been made by 
the High Court authorizing the Administra- 
tor-General to collect the assets of the 
deceased and to take out Letters of Ad- 
ministration to his¥estate, if necessary. On 
April 29, 1898, the plaintiff attached 
certain money in the hands of a third 
party due to the deceased’s estate. The 
Court held that as against the Administrator- 
General the attachment was void ab initio. 
At the date of the decree obtained by the 
plaintiff, 
entitled, by virtue of the High Court's 
order, to take possession of the estate of the 
deceased. As soon as that order was made, 
his rights to possession became paramount 
and excluded that of the defendant (the 
son of the deceased), who was then no 
longer entitled to recover payment of 
debts due to his father. A decree, there- 
fore, subsequently obtained against the 
defendant could not, as against the Admi- 
nistrator-General, confer any rights on the 
deeree-holder who could not stand in a better 
position than the defendant, his judgment- 
debtor, did. Fulton, J., remarks as follows 
(page 438*):— 

."Mr. Scott referred to the cases of 
Fowler v. Roberts (1) and Burton v. 
Roberts (4), but they merely showed that 
in England a judgment-creditor, who had 
obtained a decree and attachment ofa debt 
in asuit againstan executor before the 

- rights of the latter were superceded under 
an administration decree, could enforce 
payment from the garnishee. In Emanuel 
v. Bridge (5), which was also cited, it was 
held thata creditor who had obtained and 
made absolute a garnishee order, before 
the bankruptcy order, had a charge to 
the extent of the attachment onthe bank- 
rupt's estate. But cases of this sort do not 
touch the point now under considera- 


(9) 23 B. 428; Ohitty's S. O. C. R. 580; 12 Ind Dec. 


s.) 28 
WOKE, 4860) |a. J. Ex, 484; 6H. & N. 93; 158 E. R. 
“ost S QB B. 286; 43 L. J.Q. B. 96; 30L. T: 


— 


'#Page of 23 B —[Ed]. 
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tion. Here the Administrator. General's 
rights had accrued before decree: the defend- 
ant atthe time when the decree was 
passed merely represented the deceased’s 
estate subject to those rights: and those 
rights could not beimpaired by a decree to 
which the Administrator-General was not a 
party.” 

In this case admittedly Mr. Moos was 
appointed Receiver on August 16, 1:26, 
and that was before the decreein this suit 
was passed and the attachment levied. The 
estate of the deceased was vested in the 
Receiver and the Receiver's rights were 
paramount as against those of the defend- 
ant, the legal personal representative of 
the deceased. Iam of opinion that the pro- 
ceedings taken in attachment on behalf 
cf the plaintiffs were wrong and misconceiv- 
ed and I must allow this summons with 
costs. I vacate my order dated September 
6, 1926, and order that the attachments 
levied in pursuance of that order beraised, 
Counsel certified. 

The defendant has appeared separately 
by Counsel on this summons. He was obliged 
to doso because the plaintiffs alleged that 
heand the applicants were in collusion with 
one another in the administration suit. The 
defendant did not file any affidavit and 
at the hearing of the summons his Counsel 
supported the applicants’ Counsel. Under 
the circumstances I am of opinion that 
the defendant was justified in appearing 
separately, but was not justified ininstruct- 
ing separate Counsel. So far as he is 
concerned he will have his separate costs 
without Counsel being certified. Mr. Thakor- 
das Ghandi appears on behalf of a creditor 
for Rs. 1,69,QCO and asks for his costs on the 
summons. The summons was not served 
upon him and he need not have appeared 
separately. As the applicants’ suit isa repre- 
sentative creditors’ suit his interests are 
identical with those of the applicants. I, 
therefore, disallow his costs. 

Z. K. Summons made absolute, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MrsceLLaNmoos Civin APPEAL No. 32 or 1925 
AND 
Reviston APPLICATIONS Nos, 53 ann 84 
oF 1925. 

November 24, 1926, 
Present:+-Mr. Percival, J. O., and 
Mr. Rupchand Bilaram, A. J. O. 
LAOHIRAM-—-APPELLANT AND OTAERS— 
APPLICANTS 
versus 
Musammat ALMI AND OTBERST- 
O»PoNENTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 9-— 
Non-appearance of plaintiff om date of hearing of 
application in suit—Dismissal of whole suit, legality 
of—Pleader in adjoining Court room—Omission to 
hear—Dismissal of suit for default—Restoration— 
Sufficient cause. 

When only an application in a suit and not the 
suit is fixed for hearing on a day, the Court cannot 
dismiss the whole suitfor default of appearance of 
the plaintiff; all that the Court can do is to deal with 
the application. [p. 417, col. 1.) : 

Where a Pleader had not left the precincts of the 
Court but was sitting in an adjoining room and did 
not hear his name called but subsequently and as 
soon as he was informed of it, he appeared to 
explain his absence when called and put inan 
application to set aside the ex parte order of dis- 
missal of the suit owing to his previous non- 
appearance: E i 

Held, that there was a suficient cause for restoration 
of the suit. [p. 417, eol. 2.] : 

Manilal Dhunji v. Gulam Husein 
distinguished. - TM | 

Appeal and revision applications to revise 
the various orders of the First Class Sub- 
Judge, Shikarpur. | 

Mr. Pahlajsing B. Advani, for the Appli- 
cants. i . 

Mr. J. L.. Bhojwani, for the Respond- 


Vazeer (1), 


eníts. : 

JUDGMENT.—The facts, giving rise 
to these three matters are somewhat as 
follows: : 

Lachiram the appellant and two other 
banias Sugnomal and. Rochamal joined 
together as co-plaintifis with one Almi 
and instituted a suit for partition of pro- 
perty against the relatives of Almi. In 
the plaint it was stated that Almi was 
entitled to 39/1U8 share in the property by 
right of inheritance and that out of her 
share she had by a deed, dated the 26th 
February, 1921, sold {rd share therein to 
the bania plaintiffs and by a deed, dated 
9th of March, 1921, she had granted to 
them a lease in their favour of the remain- 
ing 2/3rd. The claim of the plaintiffs was 
resisted on several grounds. But after the 
evidence on both sides was recorded and 
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the case fixed for arguments, Almi and 
her Muhammadan relatives arrived ata com- 
promise and put in a petition to the Court 
dated 20th of November, 1921, agreeing to 
give to Almi her proper share according 
to Muhammadan Law. Theyappeared before 
the Court and admitted the compromise 
on that very day. The bania plaintiffs 
were not present at that time. Up to 
that stage all the plaintiffs were repre- 
sented by Mr. Kishendas Pleader. On 
lith of December, 1924, an application was 
put in on behalf of Almi by another 
Pleader named Mr. Parsram asking the 
Court to refuse to give the share of the 
plaintiffs Nos. 2 to 4 to them and to strike 
out their names from the record as co- 
plaintiffs. This was objected to by the 
bania plaintiffs inier alia on the ground 
that the application was not entertainable 
The 
learned Judge Mr. Bijasing, who was then 
presiding over the Court of the first in- 
stance on the one hand called upon the 
Pleader for Almi to satisfy him that Almi’s 
application was entertainable and on the 
other ordered a notice to issue of the 
objections filed by ths bania plaintiff to 
Mr. Parsram the new Pleader of Almi. 
Mr. Kishandas who was thus in a difficult 
position having originally appeared for 
all the plaintiffs. who had quarrelled be-. 
tween themselves then putin an applica- 
tion on the 3rd of February, 1925, asking 
that his power be cancelled. Almi readily 
consented to it and as the bania plaint-' 
iffa were not present in Court a notice 
was issued to them returnable on the, 25th 
of February. This notice, however, was 
returned unserved and as unfortunately 
the learned Judge Mr. Bijasing died the 
matters had to be put off for some time 
till a new Judge took over charge. The 
different applications which were made by 
the parties were fixed for disposal before 
the Court on the 25th of February, 1925. 
On that date no party whatsoever appear- 
ed and the learned Judge passed an order 
dismissing the suit for default of both 
parties. An application was then made 
on behalf of the bania plaintiffs for restora- 
tion of the suit. This application was 
fixed for hearing on the 20th of April, 1925, 
and on that day when the matter was 
called up Mr. Vishendas Pleader whothen 
represented the banta plaintiffs was actual- 
ly within the precincts of the Court but 
sitting or attending to some other work 
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in the Court ofthe Joint Sub-Judge and 
according to his version he did not hear 
his name being called out and so did not 
respond to the call at once. His applica- 
tion for restoration of the suit was dis- 
missed for default. Within a few minutes 
of the order of dismissal and as soon as 
he was informed ofthe order of dismissal 
heappeared in Court to explain his absence 
and putin a regular application for the 
order dismissing his application for re- 
Storation of the suit being vacated. But 
this applieation was dismissed on the 
ground that no suffieient cause had been 
shown for his non appearance when his 
name was called out. . 

It also appears that a Receiver had been 
appointed in the suit and after the dis- 
missal of the suit for default of both 
parties the learned Judge ordered the Re- 
ceiver to hand over the property to plaint- 
iff No.1, thatis, Almi and to the defend- 
ants her relatives who all claimed to have 
inherited the property from the original 
owner. The different orders passed by the 
learned Judge are now the subject-matter 
of the appeal and revision applications now 
before us. Revision Application No. 53 of 
1925 is against the order passed by the 
learned Judge on the 25th February, 
. 1925, dismissing the suit. This is really 
the mainapplication and may be consider- 
ed first, We have carefully looked into 
the diary of the case and we find no men- 
tion in it that the whole suit was fixed 
for hearing on the 25th February. The 
arguments in the case could not be heard 
till the diverse applications made by the 
parties were disposed of and it was only: 
these applications which were to be brought 
up for consideration on that day. We think, 
therefore, that the learned Judge was clear- 
ly in error in dismissing the whole suit for 
default. Mr. Kishendas's application was 
noteven ripefor hearing and allthat the 
learned Judge could at the most do on that 
day was to dismiss the applications of the 
plaintiffs inter se and to fix a date for hear- 
ing the suit. Under the cireumstances his 
order of dismissal cannot be maintained 
and we set it aside. 

It is, therefore, hardly necessary for us to 
discuss at considerable length the different 
applications filed by the bania plaintiffs 
against the subsequent orders passed by 
the learned Judge. It is sufficient forus 
to observe that the learned Judge was in 
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by Mr. Vishendas for setting aside the ex- 
parte dismissal of his application for re- 
storation of the suit, 

Now what is sufficient cause for non- 
appearance must necessarily depend on 
the facts of each case. The facts of the 
present case are distinguishable from those 
in Manilal Dhunji v. Gulam Husein Vazeer 
(1). Mr. Vishendas had not left the 
precincts of the Court and was actually 
sitting in the adjoining Court room and if 
what he states is true that he did not 
hear the call then, in our opinion, there 
was sufficient cause for his non-appearance 
within the meaning of the rule. The learned 
Judge had no ground for holding that 
the statement of Mr. Vishendas was not 
true and we think that he was in error in 
refusing his application. 

We also think that the order of the 
learned Judge requiring the Receiver to 
hand over the property to Almi and the 
defendants to the exclusion of the bania 
plaintiffs was equally bad. The applica- 
tion of Almi that the bania plaintiffs 
could not get their share in the suit had 
not been disposed of on the merits, 
Almi was only a co-plaintiff in the suit 
and according to her own admission in’ 
the plaint the bania plaintiffs were not 
only co-owners of the property but lessees 
of all her interests therein and, therefore, 
if the Receiver was ordered to hand over 
possession to the parties the banta plaint- 
iffs should not have been excluded. l 

Weaccordingly allow Miscellaneous Appeal ` 
No. 32 of 1925 and Revision Applications ` 
Nos. 53 and 84 of 1925 with costs. Costs to 
be borne by Almi as it was really on behalf 
of her thatthe restoration of the suit was 
opposed inthe lower Court. We direct the 
learned Judge to take back the case on his ` 
file and dispose of the case as also the: 
applieation filed in the case by Almi and 
by Mr. Kishendas and the objections filed 
by the bania plaintiffs to the application of ` 
Almi according to law. i 

P. B. 4. Appeal and applications allowed, 


A. N. A, 
(1) 13 B. 12; 7 Ind, Dec. (x. &) Si 
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BOMBAY HIGH COURT. 
ORIGINAL CiviL JURISDICTION Suir No. 642 

.  oris260. 
October 11, 1926. 
Present:—Mr. Justice Mirza. 
JETHA DEVJLAND Co.—Puaintirrs - 
versus 
DURGADUTT RAMNIVAS—Derenpant. 

Civil Procedure Code (Act V of 1908), O. XXI, v. 46 
—Attachment—Deposit by member of Association, 
whether can be attached—Association, whether canbe 
directed: to pay over amount of deposit. 

A deposit made by a member of an Association 
with such Association under the rules of thee Associa- 
tion, which is subject to the liens of the Association 
and its members and is re-payable to the member 
only after he has ceased to be amember of the 
Association, is liable to attachment by a judgment- 
creditor of such member but the Association cannot 
be compelled to deposit the amount of such deposit 


in Court inasmuch as the attaching creditor cannot . 


compel the judgment-debtor to resign his membership 
of the Association soas to make the amount of the 
deposit payable to him. 

Mr. Engineer, for the Plaintiffs, 

Mr. Coltman, for the Defendant. 


JUDGMENT.—The plaintiffs have 
attached a deposit of Rs. 5,000 made by the 
defendant with the East India Cotton 
Association of which he is a member under 
certain Articles of the Association. Plaint- 
iffs are judgment-creditors for Rs. 3,418-9.0 
interest thereon and costs of thesuit. They 
have served a prohibitory order on the 
East India Cotton Association under the 
provisions of O. XXI, r.46. They have also 
taken outa garnishee notice calling upon 
the East India Cotton Association to pay to 
the Sheriff of Bombay Rs, 5,000 attached 
in their handson or before September 30, 
1926, or to appear in Court to show cause 
why they should not make the deposit. 
The East India Cotton Association have 
appeared on that notice and shown cause 
against it. They point out that under the 
clauses of their Articles of Association 
relating tosuch deposit they have absolute 
control over them as long as the depositor 
continues to be a member of the Associa- 
tion. Thedeposit carries interest at five 
per cent perannum, is liable to be for- 
feited, and is subject to satisfaction of cer- 
tain liens of the Association and of its 
other members upon it. It is to be 
refunded to the member within twelve 
months with interest after he has 
ceased to bea member for any cause, Mr. 
Engineer for the plaintiffs contends that 
the deposit is property over which the 
debtor has power of disposal and is, there- 
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fore, liable to be attached under the pro- 
visions of the Code of Civil Procedure. 

That the plaintiffs have a right to attach 
the debtor’s interest in the deposit there 
can, in my opinion, be no doubt. But the 
question whether the attaching creditor is 
entitled on these proceedings to compel the 
debtor to resign his membershipof the Aseo- 
eiation so as to make the deposit subject to 
the liens, if any, on it payable to him with- 
in twelve months of such resignation is one 
on which I am notin agreement with the 
plaintiffs’ contention. The plaintiffs will 
be at liberty to continue the attachment 
under O. XXI, r. 46, but the garnishee 
notice they have taken out should, in my 
opinion, be discharged with costs. Counsel 
certified The costs to be paid by the attach- 
ing creditor to the garnishee as well as 
his own costs will be tacked on to his costs 
in execution subject to any objection that 
the debtor may hereafter urge. 

Z. K, Garnishee notice discharged, 





LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 2581 or 1926. 
March 3, 1927. 

Present:— Mr. Justice Tek Chand. 
DARBA MAL AND ANOTHER—DEFENDANTS 
— APPELLANTS 

: VETSUS 
ASA RAM-—DPLAINTIFE AND BALMOKAND 


AND OTBERS—DEFENDANTS— RESPONDENTS. 

Redemption of Mortgages (Punjab) Act (II of 1913), 
ss. 9, 12—8Scope of the Act—Mortgagor’s title denied— 
Procedure—Dismissal of redemption application with- 
out enquiry, legality of—Limitation for regular suit 
—Aggrieved person, meaning of. 

Where in redemption proceedings under the 
Punjab Redemption of Mortgages Act the defendant 
denies the petitioner's right to redeem, the Collector 
can under s.9 of the Act either for reasons to be 
recorded dismiss- the petition or make a summary 
enquiry regarding the objection raised and proceed 
under s. 10 or s. 11. No particular grounds are 
specified in the section on which alone he might 
adopt the latter course. His discretion in the matter 
is not limited in any way but is absolutely un- 
fettered and he may stay his hands for the simple 
reason that difficult questions of fact and law are 
involved and on this ground alone he might dismiss 
the petition. [p. 420, col. 1.] 

Punjab Redemption Actis a miniature Code in 
itself. [p. 420, col. 2] 

Section l2o0fthe Act governs all cases in which an 
order under certain sections of the Act including an 
order under s. 9 has been passed. The policy of the 
Legislature is that a person who chooses to move the 
Collector under the Act but fails cannot be allowed 
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to leave the matter in suspense fora period which 
may extend to another 60 years, but that the order 
is final, except that it is subject to the result of a suit 
en must institute within one‘year of it. [p. 421, 
col, 1. 

A man who has suffered a legal grievance, a man 
- against whom a decision has been pronounced, which 
has wrongfully deprived him of something or wrong- 
fully refused him something or wrongfully affected 
E {ie to something is an aggrieved person. [p. 421, 
col. 1. : 

Ex parte Sidebotham (10), followed. 
` A person who asks for a relief‘ which he is 
authorised to ask under the Act, but to which his 
application is refused must be considered to have 
suffered a legal grievance. [ibid] 

In re Reed, Ex parte Official Receiver (11), fol- 
lowed. 

Second appeal from a decree of the 
District Judge, Ambala, dated the 10th 
July, 1926, reversing thatofthe Subordinate 
Judge, Fourth Olass, Jagadhri, dated the 
25th February, 1925. 

Mr. Har Gopal, for Sardar Kharak Singh, 
for the Appellant. 

Mr. Shamair Chand, for the Respond- 


enis. 


JUDGMENT.—This second appeal 
arises outof asuit for redemption, which 
was instituted by the plaintiff-respondent 
on 13th November, 1924, on the allegations 
that his predecessors-in-interest had mort- 
gaged the landin suit to one Goverdhan 
Das in 1883, that defendants Nos. 1 and 
2 are the sons of Goverdhan Das mort- 
gagee and that defendants Nos. 3,4 and 5 
are transferees from them. The plaintiff 
PURIS redemption on payment of Rs. 75 
enly. 

The defendants pleaded that-they were 
absolute owners and not mortgagees of the 
land in suit, that even ifthey were held 
to be mortgagees, the mortgage charge 
on this and certain other ‘land was 
Rs. 3,300 and not Rs. 75. as alleged by the 
plaintiff andthat the suit for redemption 
was time-barred as the plaintiff's applica- 
tion under the Redemption of Mortgages 
Act, LI of 1913 had been dismissed by the 
Collector on 13th August, 1917, and the 
plaintiff had not instituted a suit in a Civil 
Court within one year from that date, as 
required by Art. 14 of the Indian Limita- 
tion Act, 

The Subordinate Judge held that the 
defendants had failed to prove that they 
ware the absolute owners of the land, that 
their real status was that of mortgagees, 
that the land had been mortgaged to them 

‘by the plaintiff's ancestors on the 7th 
December, 1883, that the mortgage charge 
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was Rs. 75 only, but that the plea of limita- 
tion had force and must prevail. He accord- 
ingly dismissed the suit. On appeal the 
learned District Judge agreed with the 
trial Court's findings on all points except 
limitation and holding that the suit was 
within time he passed a decree for posses- 
sion in plaintiff's favour on payment of Rs. 75 
to the defendants Nos. 1.3, 4 and & in four 
equal shares. 

The defendants have preferred a second 
appealto this Court and the sole point for 
determination is, whether the suit is barred 
by time. Both parties conceded that if the 
order of the Collector was passed under any 
of the ss. 6 to 11 of the Redemption of Mort- 
gages Act, the present suit must beconsider- 
ed tohave been brought under s. 12 of that 
Act and as it wasnot instituted within one 
year from the date of the Collector's order, 
it would be barred under Art. l4of the 
Limitation Act. The law on this point has 
been authoritatively laid down by the 
Letters Patent Bench in Kaura v. Ram 
Chand (1) and neither Counsel questions 
the correctness of that ruling. 

Mr. Shamair Chand for the respondents, 
however, contends that as in the present 
ease the Collector made no enquiry into the 
dispute between the parties and gave no 
adjudication thereon, his order cannot be 
Said to have been passed under s. 9 of Act IT 
of 1913, and that he not being “aggrieved” 
by that order, the rule laid down in 
Kaura v. Ram Chand (1)is inapplicable, 

In order to fully appreciate the point 
it is necessary to describe in some detail 
the proceedings before the Collector. On 
the 26th March, 1917, the present plaintiff 
presented to the Collector an application 
under s. 4 of Act IL of 1913 applying for an 
order that the mortgage be redeemed on 
payment of Rs. 20 and that he be put in 
possession of the mortgaged property, Along 
with the petition, he made adeposit for 
Rs. 20 with the Collector anda notice was 
in due course issued to the mortgagee to 
show cause against the petition. The 
defendants appeared and contended that 
they were not the mortgagees but owners 
of the land and that the mortgage charge 
on this and other land was Rs. 3,300. After 
some adjournments the Collector passed 
he Danang order on the 13th August, 
1917:— 

“The mortgagor has deposited Rs. 20, 

(1) 88 Ind. Cas. 945; 6 Lah, 208; A. I, R. 1923 Lah, 
385; 1 Lah, Cas, 547, 
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The mortgagee states that the mortgage 
charge on this land and some other land 
of the mortgagor is Rs. 3,300. He also 
pleads that the mortgage is more than 60 
years old and cannot be redeemed. The 
mortgagor claims the mortgage to be within 
time. As disputes of this kind-cannot be 
settled in summary proceedings the Court 
orders that the mortgagor's petition be 
dismissed. The amount deposited be re- 
turned to the petitioner." : 

It is contended that this order does not 
fall under any section of the Redemption 
of Mortgages Act, but is really an order by 
the Collector refusing to exercise jurisdic- 
tion under that Act. After giving full con- 
sideration to this argument, I am of opinion 
that itis devoid of all force. As pointed out 
above, the proceedings before the Collector 
commenced with an application by the 
mortgagor under s. 4 of the Act. The 
Collector took action under s.5 and issued 
notice tothe mortgagee to appear and 
show cause on a date specified therein. 
The mortgagee appeared on the date fixed 
and on the Collector making the necessary 
equiry from him unders 8, be denied the 
petitioner's right to redeem and stated that 
he was not willing to surrender possession 
of the land on receipt of the amount offered, 
It is conceded that up to this stage the pro- 
ceedings were in strict accordance with the 
Act. Nowon the defendant's denial of the 
petitioner's right two courses were open fo 
the Collector unders. 9. Hecould either 
(a) forreasons to be recorded, dismiss the 
petition, or (b) make a summary enquiry 
regarding the objection raised and proceed 
unders.lÜors.li. It will thus be seen 
that inthe event of the mortgagee joining 
issue with the petitioner, it is not incumbent 
on the Collector to make an investigation 
into the dispute. He may, if he so likes, 
make a summary enquiry and give his 
finding as a result of it, or he may 
refuse to do so and dismiss the petition 
forthwith. No particular grounds are 
specified in the section on which alone 
he might adopt the latter course, His 
discretion in this matter is not limited 
in any way but is absolutely unfettered. 
He may stay his hands for the simple 


‘reason that difficult questions of fact and 


law are invofved and on this ground alone 
he might dismiss tbe petition. All that 
is necessary is that he should record his 


.-reasons for the course adopted. This the 


Collector admittedly did in the present 
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case, In my opinion, therefore, the order 
in question was one contemplated by and 
actually passed under s. v of the Act. 

It isnext argued that as the Collector 
had given no adjudieation on the plaintiff's 
right to redeem, his order wasin no way 
against the plaintiff, and, therefore, he was 
not a “party aggrieved” by it and need not 
have sued under s. 12 to establish his right 
in respect of the mortgage. It must, how- 
ever, be borne in mind that the Collec- 
tors order was one dismissing the petition 
for redemption. As already shown, it is 
nob the reasons for this order that are 
material but what has to be seen is its 
final form and effect. By this order, the 
plaintiff's prayer to redeem the land was 
negatived and under s. 12 the order became 
conclusive against him, unless he got rid 
of itin appropriate proceedings under that 
Sectiun. As has been aptly stated by 
LeRossignol, J., in Kaura v. Ram Chand 
(1), Act lof 1913 is à miniature Code in 
itself. It is obvious thats.12 governsall 
cases in which an order under certain 
sectivns (including s. 9), has been passed. 
The policy of the Legislature is that a 
person, who chooses to movethe Collector 
under the Act, but fails, cannot be allowed 
to leave the matter in suspense for a period 
which may extend to another 60 years, but 
that the order is final, except that it is 
subject to the result ofa suit, which he must 
(if at all) institute within one year of it. 
In this connection reference may, perhaps 
not inappropriately, be made to the provi- 
sions of O, XXI, r. 63, Civil Procedure 
Code, which makes’ it incumbent on a de- 
feated claimant to property, attached in 
execution toa decree, to institute a decla- 
ratory suit to establish his right within 
one year. The terms of this section are 
analogous to those of s. 12 of the Punjab 
Act under consideration, and the analogy 
has been made use of to interpret this 
section in several rulings of this Court and 
the Chief Court. See for instance Balwant 
Rai v. Gheru (2), Narinjan Singh v. Charn 
Das (3) and Kaura v. Ram Chand (1). It has 
been held that the applicability of O. XXI, 
r. 63 is not confined to cases in which 
claim petitions had been rejected by the 
executing Court after investigation, but 
that it governs those cases also where the 


(2) 39 Ind. Cas. 451; 85 P. R. 1917; 157 P. W. R. 
1817; 5 P L. R. 1918. 
(3) 68 Ind. Cas. 557; 3 Lah. 239; A. I, R. 1922 Lah, 
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“objections were dismissed without an en- 
quiry, e.g. for default of appearance by 
‘the objector. See inter alia Venkataratnam 
v. Ranganayakamma (4), Nogendra Lal 
Chowdhury v. Fani Bhusan Das (5), Gulab 
v. Mutasaddi (6) and Gopal Singh v. Ganpat 
Rai (7). l : 


Nor am I impressed by the argument 


that the plaintiff was not a "party aggriev- 
ed" within the meaning of s. 12 of the 
Aet. In support of his contention Mr. 
Shamair Chand has referred me to Ishar 
Das v. Ladha Ram (8) and Sakhawat Ali v. 
Radha Mohan (9) but these are rulings 
under the Provincial Insolvency Act and 
‘lay down thatan insolvent debtor or his 
creditors are not ‘ persons aggrieved " for 
the purpose of filing appeals, ete., under 
the provisions of that Act. Such cases are 
wholly distinguishable, for under that Act, 
as soon as a Receiver is appointed, the 
property of the debtor vests in him and it 
‘is he alone, who represents the estate and 
“is entitled by law to move the Court on 
appeal and in certain other proceedings. 
-There is no resemblance between proceed- 
“ings under that Act and those under the 
Redemption of Mortgages Act, Moreover, 
1 find that even these rulings have adopted 
the interpretation of the expression “ ag- 
grieved person "as given by James, L. J., 
in Ex parte Sidebotham (10), as meaning “a 
man who has suffered a legal grievance, 
a man against whom a decision has been 
' pronounced, which has wrongfully deprived 
him of something, or wrongfully refused 
him something, or wrongfully affected his 
title to something.” ‘This definition was 
explained and amplified by Esher. M. R., 
and Lopes, L. J. In in re Reed, Ex parte 
Official Receiver (11) who held that a person, 
who asks for a relief which he is author- 
ized to ask under the Act, but to which 
his application is refused, must be con- 
sidered to have suffered a "legal|grievance." 
This definition is by no means, exhaustive 


(4) 48 Ind. Oas: 270; 41 M. 985; 24 M. L. T. 197; 
(1918) M. W.N. 599; 8 L. W. 292; 35 M. L. J. 338 


(5) 44 Ind. Cas. 265; 45 0. 785; 23 C. W. N. 375. 
(6) 50 Ind. Cas. 748; 41 A. 623; 17 A. L. J. 674; 1 U. 
. P. L. R. (A) 4. 
(7) 35 Ind. Cas. 321; 66 P. R. 1916; 117 P. W. R. 

1916; 130 P. L. R. 1916. 

(8) 62 Ind Oas. 924. 

(9) 49 Ind. Cas 816; 41 A 243; 17 A. L. J. 239. 
. (10) (1880) 14 Oh. D. 458; 49 L. J. Bk. 41; 42 L T. 

3; 28 W. R. 715. . 

(11) (1887) 19 Q. B. D. 174; 56 L. J. Q. B. 447 56 L. 
T. 876; 35 W. R: 660; 4 Morrell 225. E 
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‘but even according to it, it must be held 


that the plaintiff in this case was a ‘party 
aggrieved’: by the order of the Collector 
and, therefore, was bound to institute a 
suit under s. 12 to establish his right in 
connection with the mortgage and having 
failed to do so, within one year, his claim 
must be held to have become barred under 
Art. 14 of the Limitation Act. 

Thelearned District Judge hasrelied upon 
Kristodass Kundoo v. Ramkant Roy Chow- 
dhry (12) which, however, isa decision under 
s. 7 of the Civil Procedure Code of 1859 
and Art. 15 of the Limitation Act of 1871, 
the wording of both of which was quite 
different. This ruling must be considered to 
have become obsolete by virtue of the sub- 
sequent legislative alterations and amend- 
ments and is of no assistance in deciding a 
case like the present. 

For the foregoing reasons I hold that 
the conclusion arrived at by the learned 
District Judge on the point of limitation 
cannot be sustained and that the suit is 
barred by time. I, therefore, accept the 
appeal and setting aside the decree of the 
District Judge, dismiss the plaintiff's suit 
with costs to the defendants in both the 
Appellate Courts. The order of the Sub- 
ordinate Judge as to costs in his Court will 
Stand. 


R. L. Appeal accepted. 
(12) 6 C. 142; 7 C. I. R. 398; 3 Ind Dec. (x. s.) 93. 





PATNA HIGH COURT. . 

APP3AL FROM APPELLATE Decree No 1276 

. oF 1:24. 

April 1, 1937. 
Present:—Mr. Justice Das, and 
Mr. Justice Seroope. 

Bibi UMATUS SOGRA AND OTHERS—— 

PLAINTIFFS—APPELLANTS 


versus 
MAHENDRA NARAIN SINHA— 
DgFENPANT—HRESPONDENT. 

Mortgage—Zurpeshgi—Rent—Mortgagor’s right to 
set off rent against zurpeshgi money. 

In a suit for redemption of a zurpeshgi mortgage 
the mortgagor is entitled to set off the rent payable to 
him as against the zurpeshgi money. [p. 422, col. 2.] 

Nursingh Narain Singh v. Baboo Lukputty Singh, 
(3), followed. . 

Tokhan Pandey v. Sivakanta, Prasad Singh (1), 
distinguished. 

Appeal from a decision of the District 

udge, Monghyr, dated the 8th August, 
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1924, reversing that of the Subordinate 
J use, Mcnghyr, dated the 11th November, 
1921. 

Mr. S. Deyal, for the Appellants. 

Mr. S. N. Ray, for the Respondent. 

JUDGMENT. 

Das, J,—This appeal is directed against 
the decision ofthe learned District Judge 
of Monghyr by which he has in substance 
rejected the claim of the plaintiffs to 
redeem the disputed property on payment of 
Rs. 13-2-0. The facts are these:— 

On the 11th October, 1901, the plaintiffs 
executed à zurpeshgi in favour of the de- 
fendant. It appears that there was an 


advance of Rs 900 by the defendant to the. 


plaintiffs. It was agreed that Rs. 120 a 
year was to be paid by the defendant to the 
plaintiffs as rent of the property: that 
Rs. 88-8 out of Ra, 120 a year was to be set 
off towards the interest due to him and that 
Rs, 31-8 should be paid by him to the plaint- 
iffs every year. 

The plaintiffs contend that the defendant 
has not paid the annual sum of Rs. 31-8-0 
which he agreed to pay and they contend 
further that they are entitled to claim an 
equitable set off in respect of this annual 
sum of Rs. 31-8 which was never paid by 
the defendant to them. They say that if 
an account be taken on the footing of the 
transaction of the llth October, 
Rs. 13-2-0 will be found due by them to the 
defendant. They, therefore, ask for a decree 
for redemption on payment by them to the 
defendant of Rs. 13-2-0. 

Inthe Court of first instancethe defend- 
fant did not adduce any evidence. He 

eapplied for an adjournment on the ground 

that his witnesses were not present. That 
application was rejected and thê suit was 
heard ex parte The learned Subordinate 
Judge gave a decree to the plaintiffs sub- 
stantially as claimed by them. 


On appeal the learned District Judge has 
reversed the decision of the learned Sub- 
ordinate Judge. The view which found 
favour with him is that the plaintiffs are 
not entitled to set off against the zurpeshgi 
money the sum due to them as rent. In 
deciding the case in the way he did, the 
learned District Judge relied on the deci- 
sion of a Single Judge of this Court— 
Tokhan Pandey v. Sivakanta Prosad Singh 
(1) which it appears followed a decision 
ofa Single Judge in the Allahabad High 


(1) 56 Ind! Oas, 743, 
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Court reported in Fakir Muhammad Khan 
v. Ali Sher Khan (2). 

The learned Advocate appearing on be- 
half of the -plaintiffs-appellants contends 
that the plaintiffs are entitled to an 
equitable set off and that the decision 
of the learned Subordinate Judge is errone- 
ous. i 

So far as the Calcutta High Court is con- 
cerned there is no doubt that that Court 
has consistently taken the view that the 
mortgagor is entitled to set off the rent 
payable to him as against the zurpeshgi 
money. I may refer to the case of Nursingh 
Narain Singh v. Baboo Lukputty Singh (8). 
Ainslie, J.,in delivering the judgment of the 
Court said as follows :— 

“The defendant as lessee {was bound to 
tender to the plaintiff his rent as it fell 
due. Instead of doing so, he chose to keep 
that rentin his own pocket. The plaintiff 
might have insisted on the conditions of 
the lease being strictly carried out, but as 
the defendant had departed from them, he 
was justified in treating the rent withheld 
not tendered asa set off against his own 
debt tothe defendant. The defendant has 
by his conduct altered the arrangement 
under which he held the property; and as 
a consequence, the plaintiff is entitled 
How to come in and claim an account from 
im. ; 

This case has been consistently followed 
in the Caleutta High Court. i 

Now as I have said the decision of this 
Court in Tokhan Pandey v. Sivakanta Pro- 
sad Singh (1) was the decision ofa Single 
Judge. Thecase was heard ex parie in the 
absence of the respondents and it has got 
all the infirmities of an ex parie decision. 
It is not necessary, however, to overrule 
that decision for in that case the rent was 
payable to the landlord and not to the 
mortgagor. Itso happened that after the 
zurpeshgi, the interest of the mortgagor 
and the interest of the landlord became 
vested inthe same person, but that pro- 
bably would not make any difference to the 
point which was argued before this Court, 


: namely, thatsa question of rent payable to 


the landlord stood on a different footing 
from the rent payable to the mortgagor. 
The facts of this case are, however, entire- 
ly different, and, in my cpinion, if I were 
satisfied that the rent has been withheld 
by thedefendant throughout the period of 


(2) 10 Ind. Cas. 113. 
(3)5 0,333; 9 Ind. Dec. (N. s.) 823. 
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the zurpeshgi, I would give effect to the 
contention of the plaintiffs. The defend- 
ant, however, urges that he should have 
au opportunity of establishing before the 
Oourt that there was no default on his part 
and that he has paid the annual sum of 
Rs, 31-8.0 to the plaintiffs throughout the 
period he has been in possession of the dis- 
puted land. f 

In the circumstances of the case, I think 
that he should have an opportunity of ad- 
ducing his evidence and it will also be 
open to him to show that the transaction 
does not amount to a mortgage but that 
it amounts to a lease. 

I would allow the appeal, set aside the 
judgment and decree passed by the Court 
below, and remand the case to that Oourt 


with a direction that it should remand the - 


case to the Court of first instance. That 
Court will givean opportunity to the de- 
fendant to adduce his evidence and it will 
then proceed to decide the case in accord- 
ance with law. 

The costs are reserved and will be dis- 
posed of by the Court of first instance. 

Scroope, J.—1 agree. 

B. K, P. Appeal allowed: Case remanded. 


—— 


LAHORE HIGH COURT. 
SEconD CIVIL APPEAL No. 1892 or 1926. 
February 5, 1927. 
Present:—Mr. Justice Addison. 
GURDAS MAL—VENDEE—DEFENDANT 

—-APPELLANT 


versus 
QADIR BAKHSH AND ANOTHER— 
PLAINTIFFS AND MAULA BAKHSH— 
VgNDoR—DEFENDANT—RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), s. 80—Lamita- 
tion Act (IX of 1908), s. 10—Oral sale of land— 
Mutation—Sale-deed drawn up subsequently—-Suit for 
pre-emption—Limitation, commencement of. 

Where there is an oral sale followed by mutation, 
limitation begins to run for purposes of pre-emption 
under s. 30 of the Punjab Pre-emption Act from the 
date of mutation or physical possession whichever is 
earlier, and the drawing up of a sale-deed subsequent- 
ly evidencing the same transaction does not give a 
fresh start of limitation from the date of the sale- 
deed under s. 10 of the Limitation Act. [p. 424, col. 


1 
] rutsadds v. Dhani Ram (1), followed. 
Second appeal from a decree of the 
District Judge, Jhelum, dated the 22nd 
May, 1926, reversing that of the Subordinate 
Judge, First Class, Jhelum, dated the 2nd 
February, 1926. 
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Mr. Shamair Chand, for the Appellant. 

Dr. Nand Lal, for the Respondents. 

JUDGMENT.—One Maula Bakhsh 
first mortgaged 24 kanals 15 marlas of land 
with Lakhmi Das and, later, on the 5th 
September, 1924, sold the equity of re- 
demption of this land to Gurdas Mal for 
Rs. 7,000. Out of this amount Rs. 6,437-9-9 
were left with the vendee to pay off the 
mortgage, Rs. 552 were paid before the 
Naib Tahsildar and Rs. 10-6-3 were taken 
dd advance. What happened was as fol- 
ows:—! 

On the 5th September, 1924, Maula Bakhsh. 
presented an application to the Naib 
Tahsildar to the effect that he had sold 
the land in suit and that mutation should 
be effected at the spot in his absence. 
It was further, said that Rs. 552 would 
be paid in the presence of the officer to 
whom the petition was presented. This 
officer recorded his statement that very 
day and it was tothe same effect as the 
‘petition. -Accordingly the Revenue Officer 
in question sent the petition to the Patwar? 


- in order that mutation of the completed 


sale should be entered in the register of 
mutations. This was done by the Patwari 
on the 10th September, 1924, On the 25th 
September, 1924, at the spet the Naib 
Tahsildar sanctioned this mutation. 

Gurdas Mal, the vendee, seems, however, 


. to have desired a sale-deed and accord- 


ingly on the 15th October, 1924, Maula 
Bakhsh gave a regular sale-deed in fav- 
our of Gurdas Mal and it was registered 
the same day. The deed is an ordinary 
sale-deed in every. respect except one, 
namely, it was stated init that, although 
mutation had already been sanctioned in 
favour of the vendee, still a registered sale- 
deed was being executed in order to get 
over legal difficulties. It was admitted in 
the sale-deed that Rs.552 had been paid 
before the Revenue Officer. 

On the 2nd October, 1925, one Abdulla 
instituted a suit for possession by pre- 
emption of the land in question on pay- 
ment of the full amount while onthe 14th 
October, 1925, one Qadir Bakhsh instituted 
a similar suit Each plaintiff was implead- 
ed in the suit of the other. The vendee 
contested the suits on the ground that the 
plaintiffs had no right of pre-emption and 
that the suits were time-barred. 

The trial Court held that limitation com” 
menced to run, under s. 30 of the Punjab 
Pre-emption Act, on the 25th September, 


494 
1924, that is, the date of mutation and 


' that time having once commenced to run 


it continued to run in spite of the sub- 
sequent registered sale-deed. It, there- 
fore, held that. the suit of Qadir Bakhsh, 
which was instituted on the 14th October, 
1925, was barred by time. It held, how- 
‘ever, that Abdulla's suit was within limita- 
tion as it was presented on the 2nd 
‘October, 1925, when the Courts opened after 
the vacation. It held that'Abdulla was a 
‘collateral of Maula Bakhsh in the fourth 
degree and Abdulla's suit was ‘decreed 
‘upon payment of Rs. 562-6-3 before a cer- 
tain date to the vendee. 


Against these decisions Qadir Bakhsh, 
the unsuccessful pre-emptor, instituted two 


‘appeals in the Court of the District Judge.. 


The District Judge held that there was 
an oral sale,followed by a mutation, which 
in its turn was followed by a registered 
sale-deed. He thought, however, that the 
ruling, Mutsaddi v. Dhani Ram (1), did not 
apply and that, as there wasa registered 
sale-deed, limitation .commenced to run 
.under Art. 10 of the Limitation Act from 
the date that deed was registered. He 
further held that Qadir Bakhsh was the 
grandson of the vendor's deceased brother 
while Abdulla had not established any 
relationship. He accordingly accepted the 
‘two appeals and granted Qadir Bakhsh a 
decree for possession by pre-emption of 
“the land in suit on payment of Rs. 562-6 3 
by a fixed time. Against these two ap- 
pellate decisions the vendee Gurdas Mal 
has preferred these two second appeals. 
There is a clear finding of the District 
' Judge that there was an oral sale on the 5th 
September which was followed by a muta- 
tion of the 25th September while he has 
~ also held that the oral sale, which had 
been followed by the mutation was again 
followed by a registered sale-deed. It is 
an -established principle oflaw that when 
once time commences torun it continues 
to do so. There is no doubt that if there 
has; been no subsequent registered sale- 
deed time would have commenced to run 
under s. 30 of the Pre-emption Act from 
the 25th September, 1924, that is, the date 
of the mutation. Can it be said that this 
being the case, the fact that a subsequent 
registered sale-deed was entered into gave 
_a fresh start to limitation under Art. 10 of 
the Limitation Act? There is no doubt 


« 0) 1900 P, L. x -303. 
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that the lower Appellate Court's finding 


‘that there was an oral completed sale is 


correct and the subsequent sale-deed 
seems to have been by way of precaution 
only. A sale in the Punjab may be either 
oral or by a registered deed. If the sale 
had been completed orally, can it be said 
that the registered deed, subsequently 
entered into, isofany effect? A sale as 

defined in s. 54 of the Transfer of Pro- 

perty Act is a transfer of ownership in 

exchange fora price paid or promised or 

part paid and part promised. If, how- 

ever, the sale has already been completed 

orally there is nothing Jeft to transfer by 

a subsequent registered sale-deed. A 

vendor, having once completed a sale 

orally, cannot obviously re-sell the same 

property to a stranger and it seems to me 

that it makes no difference that the sub-- 
sequent sale by means of the registered 

deed was to the same person to whom the 

land had already % been sold out-and-out 

orally. If a vendor gave three different 

sale-deeds on the Ist day of three con- 

secutive months tothe same person surely 

it must be held that only the first deed 

was a sale-deed and transferred the pro- 

perty. Suppose that the property sold has 

been a house and it was burnt down after 

the 5th September when the oral sale was 

completed, and before a deed was en- 

tered into on the 15th October, surely the 

vendee would have been liable for the loss. 

Further under s. 34 of the Land Revenue 

Act a mutation can only be sanctioned 

after the right has been acquired. A` 
contract for sale (sees 54 of the Transfer 

of Property Act) does not itself create any 

interestin any property and doesnot amount 

to the acquisition ofa right in property. 

It could not, therefore, have been a ccn- 

tract forsale which was entered into on 

the bth September, 1924. In fact it has 

been held by the learned District Judge 

himself that it was an oral sale. 

In view ofthese circumstances ib must 
be held that time commenced to run under 
s.20 of the Punjab Pre-emption Act from 


the date of mutation of the completed sale 
“and having once commenced to run could 


not be interrupted by any subsequent act. 
Much stress was laid by respondents’ 
Counsel on the opening words of s. 30 of the 
Punjab Pre-emption Act which run as fol- 
lows:— 
“In any case not provided for by Art. 
10 of the Second Schedule ofthe Indian 


n 
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"Limitatior >t, 1908", but this argument 
is clearly by the consideration that 
when tim mmenced to run the case was 
notprovid for by Art. 10, but by s. 30 
of the Pu » Pre-emption Act. 

There ruling of this Court, reported 
Mutsadd Dhani Ram (1) which lays 
down ime principles as have been 
stat a, though all the facts in it were 


not. me. There ‘too it was pleaded 
that tu .transfer took place under an oral 
sale, since which the vendee had held the 
proprietary possession. The following year 
there wasan unregistered sale-deed, which 
was inadmissible in evidence, but two 
years again after that there was a register- 
ed deed and it wason it that the plaintiffs 
relied in their plaint to pre-empt the sale. 
It was held that the sale operated from 
the date of the actual transfer and not from 
the date of the registered sale-deed, and that 
the right of pre-emption accrued as soon 
as the sale was complete whether a deed was 
executed or not. Finally, it was said that 
the plaintiffs’ suit for pre-emption, im- 
peaching the sale, which was by registered 
deed, alleged their cause of action to have 
arisen on the date of its registration, but it 
was open for the defendants to show that 
there was a prior sale arid that the deed 
was simply executed in order to secure 
better evidence of the transaction. There is 
thus no distinction in principle between 
that case and the present. : 

Two other rulings may be referred to, 
both of this Court. The first is Ham Datt v. 
Rup Chand (2). In it the terms of a mort- 
gage were settled between the parties and 
anentry was made in the mutation register 
at their instance and thereafter a receipt 
for the mortgage money was written which 
also embodied the conditions of the mort- 
gage, it was held that the mortgage was 
completed before the receipt was written 
and the mere fact that the receipt contained 
an unnecessary recital of the terms of the 
. mortgage did not convert it into a mort- 
gage-deed and it was not compulsorily 
registrable. The same view was taken in 
Rampat Singh v. Mangat (3). 

Oa the analogy of these rulings it follows 
that once the oral sale was completed it did 
not affect the question that a subsequent 
registered sale deed was entered into. Time 


e 86 Ind. Cas. 101; 7 Lah. L. J. 34; A. I. R. 1925 
Lah. 318. i 


. . (8) 83 Ind, Cas. 359; 27 P. L. R. 140; 8 Lah. L. J. 73; 
. A. I. R. 1926 Lah, 220. 
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thus commenced to run under s. 30 of the 
Punjab Pre-emption Act from the date of 
the mutation, that is, the 25th September, 
1924, and the suit of Qadir Bakhsh was 
barred by time. I, therefore, accept the 
appeals and dismiss the suit of Qadir 


‘Bakhsh. The order of the District Judge, 


dismissing the suit of Abdulla, who has 
not appealed, will stand. Gurdas Mal will 
get his costs from Qadir Bakhsh in the 
original suit brought by Qadir Bakhsh, in 
the main appeal from that suit in the Court 
of the District Judge and in one appeal 
here. In the case of the other suit, brought 
by Abdulla, and in the appeals therefrom 
parties will bear their own costs through- 
out. 


R. L. Appeals accepted. 


——— 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL Jorispicrion Suir No. 1476 
oF 1925. 

Oetober 11, 1926. 
Present:—Mr. Justice Mirza, 

Tat CENTRAL INDIA SPINNING 
WEAVING anb MANUFACTURING 
Co., LTp.—PLAINTIFF8 
versus 
G.I. P. RAILWAY, Co.—DEFENDANTS. 

Civil Procedure Code (Act V of 1908), 0. XI, vr. 12, 
1i—Evidence Act (I of 1872), s. 129 —Report made by 
servant of party relating to subject-matter of suit, 
whether — privileged— Disclosure, whether can be 
directed. 

Reports made by the servant of a party to the* 
latter with respect to the subject-matter of the suit 
are not privileged and an order can be made for the 
disclosure of such reports by an affidavit of document. 

Mr. Mulla. for the Plaintifis. 

Mr. Binning, for the Defendants. 

JUDGMENT.—This is a Chamber 
summons taken out by the plaintiffs against 
the defendants for an order on the defend- 
ants to disclose by a supplemental affidavit 
of documents certain statements made by 
the defendants’ servants with reference to 
the subject-matter of this suit to the defend- 
ants, and which aré referred to in certain 
correspondence of which disclosure has 
been made. The defendantsclaim privilege 
for these documents. When the matter 
came first before me I made an order on 
August 27, 1926, ordering the defendants to 
make a supplemental affidavit disclosing 
these documents, which were admittedly 
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in their possession and to claim, if so ad- 
vised, privilege for them. In pursuance 
of that order the defendants have now filed 
a supplemental affidavit of documents dis- 


closing these documents, but claiming pri- 


vilege for them. In the affidavit on behalf 
of the defendants in showing cause it is 
stated that these statements are in the 
nature of evidence exclusively of the de- 
fendants’ case. It appears, however, that the 
statements are not proofs of witnesses sub- 
mitted to the defendants’ attorneys, or in- 
tended to be so submitted for the purpose 
of the suit, but are reports made by the 
defendants’ servants to the defendants, re- 
garding the plaintiffs’ complaint in respect 
of the loss of six balesout of the bales con- 
signed by them. to the defendants. The 
documents for which privilege could be 
claimed would be those only which are in 
the nature of communications between the 
lay clients and their professional legal 
advisers. No privilege, in my opinion, can 
. attach in law to the documents, the subject- 
matter of the summons. 

In Wallace v. Jefferson (1) our Appeal 
Court following the English Law-on the 
point decided that Court had no dis- 
cretion to refuse to allow inspection of 
documents relating to matters in ques- 
tion in a suit, if they were not pri- 
vileged and held that confidential com- 
munications between principal and agent, 
relating to matters in a suit, were not 
privileged. » 

In Ryriev. Shivshankar Gopalji (2) Farran, 
J., held that documents which recorded the 
steps taken by the plaintiffs from time to 
time in. prosecuting their claim against 
the defendant were not privileged. He held 
also that opinions upon, or steps taken. in, 
reference to a suit in which plaintifis and 
defendants were putting forward opposing 
contentions, could not be said to relate 
solely to the case of the plaintiffs, and were, 
therefore, not privileged. 

Similarly in Bipro Doss Dey v. Secretary 
of State for India (3), Pigot, J. held that 
letters written by one of the defendant's 
servants to another, for the purpose of 
obtaining information with a view to 
possible future litigation, were not pri- 
vileged, even though, they might, under 
the circumstances, be required for the use 
ofthe defendant's Solicitor. He also held 


(1) 2 B. 453; 2 Ind. Jur. 720; 1 Ind. Dec. (x. s.) 724. 
. (2) 15 B. 7; 8 Ind. Dec. (N. 8.) 5. 
^. (3) 11.0. 655; 5 Ind. Dec. (N. 8.) 1195. 
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that in order that privilege may be 
claimed, it must be shown on the face’ 
of the affidavit that the -documents were 
prepared or written merely for the use of the 
Solicitor. 

I, therefore, make the summons absolute. 
Counsel certified. But as these documents 
may atthe hearing prove to be of little or 
no value having regard to the preliminary . 
contention of the defendants that the plaint- 
iffs arenot entitled to maintain this suit 
against them and the further contention 
that the plaintiffs are not entitled to their 
claim as the goods were consigned under 
a special risk note, which absolved the 
defendants from all liability except under 
certain defined conditions, the onus of 
which would be on the plaintiffs, Ireserve 
the costs of the summons to -be dealt 
with by the trial Judge. Counsel certified. 

Z. K. Summons made absolute. 


LAHORE HIGH COURT. 
Srconp Civit, ApPEaL No: 2047 or 1928. 
February 7,1927. 
Present:—Mr. Justice Tek Chand. 
Musammat MEHRAN—P.alINTIFR 
— APPELLANT 
versus 
RAHIMI AND OTHERS— DEFENDANTS— 

RESPOS DENTS. , 

Practice—Setting wp new casein appeal—Suit for 
possession on basis of gift—Claiming relief as heir in 
second appeal, whether permissible—Limitation Act 
(IX of 1908), Sch. I, Arts. 142, 14h—Adverse pos- 
session—Co-sharers—Suit for possession by donee 
from co-sharer—Limitation. 

A party cannot be allowed to set up a new case for 
the first time in second appeal. It is, therefore, not 
open to a plaintiff who sues for possession of pro- 
perty on the strength ofa gift to claim as heir in 
second appeal, [p. 427, col. 1.] 

Limitation for a suit for possession of property by a 
donee from a co-sharer who was in constructive pos- 
session through another co-sharer is 12 years from the 
date of the gift. (p. 427, col. 2.] 

Second appeal against a decree of the 
Senior Sub-Judge, Karnal, dated the 26th 
August, 1926, reversing that of the Sub- 
Judge, Fourth Class, Kaithal, dated the 7th 
July, 1924. 

Mr, Shamair Chand, for the Appellant. 

Mr. Muhammad Amin, for the Respond- 
ents. . f 
` JUDGMENT.—The relationship of the 
parties willbe clear from the following 
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pedigree-table ;— 


. MUNNI 
, | 
Mubafnmada Rahimi, Faiza, 
: (defendant). (died childless). 
Musammat Mehran, 
(daughter) 
plaintiff, 


On the 7th of July, 1924, Musammat 
Mehran instituted the present suit for 
possession of a house alleging that Faiza 
was its original owner and that he had 
gifted it to her by a registered deed dated 
the latof May,1913. The defendant Rahimi 
resisted the suit on the ground that he 
was the owner in possession of this house 
for more than twelve years. The trial 
Court finding for the plaintiff, decreed her 

“ suit with costs. On appeal the learned 
Senior Sub-Judge found that the house 
originally belonged to Munni on whose 
death it descended to histhree sons Muham- 
mada, Rahimi and Faiza in equal shares 
and thatit belonged jointly to all three 
of them. He found that Faiza’s share in the 
house was ird and, therefore, he could make 
a gift to that extent only. He held the gift 
proved but holding that Faiza died more 
than twelve years before suit and that there 
wasnoreliable evidence to show that the 
plaintiff ever came into possession of Faiza's 
share, dismissed her suit as time barred., 

The plaintiff has come up to this Court on 
second appeal and Mr. Shamair Ohand on 
her behalfhas conceded that the finding of 
thelower Appellate Court that the house be- 
longing to Muhammada, Rahimi and Faiza 

‘jointly must stand. . He admits that on this 
finding his client has noright to ird of the 
house which belonged to Rahimi, but he 

‘argues that Musammat Mehran, the plaintiff 
is entitled to the remaining 2rd (a) to ird 
by virtue of succession to her father Muham- 
mada and (b) to 4rd by reason of the gift 
dated the Ist May, 1913, by Faiza in her 
favour. He also argues that the finding of 
the lower Appellate Court on the question of 
limitation is erroneous. 

Now, qua the share of Muhammada, I am 
of opinion that the contention of the learned 

' Counsel cannot be sustained. The plaintiff 
did not come into Court claiming as the 
heir of her father Muhammada, and she can- 
not be allowed toset up a new casein second 
appeal. Thereis nothing on the record to 
show whether the parties are governed by 
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Mubammadan Law or custom and what the 
share of the plaintiff in Muhammada's es- 
‘tate would be. Moreover, Muhammada 
admittedly died more than 12 years before 
suit and the plaintiff's claim as to his share 
would obviously be time barred. The claim 
ym regard to this 3rd share myst, therefore, 
ail. 
Asto the remaining ird, however, I am of 


‘opinion that the appeal must succeed. Both 


the Courts below have held the gift by Faiza 
in favour of the plaintiff to be proved. This 
gift is dated the 1st ofMay, 1913, and the pre- 
sent suit was instituted by Musammat Meh- 
ran on the 7thof July, 1924, i.e, within 
twelve years from the date of the gift. 
Under the circumstances [ fail to see how 
Musammat Mehran's suit qua the 4rd can 
be said to be time barred, Itis admitted 
that Faiza was aco-sharer in this house to 
the extent of ird and even if Rahimi was in 
possession: of the whole of the house, his 
possession cannot be held to be adverse 
against his brother'and co-sharer Faiza [Har- 
dit Singh v. Gurmukh Singh (1).] If Faiza 
was in constructive possession of the house 
up to the date of the gift a suit by his donee 
within twelve years from this date is clear- 
ly within time Mr. Muhammad Amin for 
the respondent has cited Udi v, Maru Mal 
(2) but that ruling instead of supporting his 
client’s case helps the appellant. It was 
ruled there that a transferee or an assignee 
from a co-sharer does not by the mere fact of 
ransfer or assignment become a co-sharer if 
his rights as such are denied by the other 
co-sharers and that a suit by such transferee 
or assignee to recover possession of the share 
transferred to him from the co-sharers of his 
transferor or assignor must, ‘therefore, be 
brought within 12 years of the date of the 
transfer or assignment in his favour, Here 
as already pointed out abcve, the suit hag 
been brought within 12 years of the transfer. 
It may be noted that the lower Appellate 
Court in its judgment has remarked that 
Faiza died more than 12 years before suit, 
and in support of this remark it relied upon 
the statement of the plaintiff dated the 18th 
December, 1525. But [have referred to this 
statement, and it appears to me that Musam- 
mat Mehran, the plaintiff was giving only 


(1) 47 Ind. Cas 626; 64 P. R. 1918; 58 P. W. R.1918- 
24 M. L. T. 389: 28 C. L. J. 437; 20 Bom. L. R. 108 
(1919) M. W.N. 1; 9 L. W. 123; 1 U, Piel. R. (P.O. 
(2) 78 Ind. Cas. 159; A. I. R. 1924 Lah. 682:6 L 
L. J. 567, . ican 
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approximately the period that had elapsed 
from f'aiza's death and that she cannot be 
pinned down to such a vague statement. 
Admittedly Faiza was alive on the date on 
which he made the gift in favour of Afus- 
ammat Mehran. This deed of gift was 
executed and, registered on the 1st May, 1913, 
and Mr. Muhammad Amin has in view of 
the finding of the lower Court as to the exe- 
cution of the deed of gift, conceded that 
Faiza must be considered to have died with- 
in 12 years of the suit. The claim qua this 
ird is, therefore, clearly within time. 

For the foregoing reasons I accept the 
plaintiffs appeal to the extent of passing a 
decree in her favour for ird of the house. 
As both parties have partially succeeded I 
direct that they will bear their own costs 
throughout. 


R. L, Appeal allowedin part. 





OUDH CHIEF COURT. 
Orvit Revision No. 5 or 1927. 
April 29, 1927. 
Present:—Mr. Justice King. 
TIRLOKI NATH DUBE-PLAINTIFF— 
APPELLANT 
versus 
SADHU RAM TEW ARI—DEFENDANT— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908, 0. XXXIV, 
v. 7 (e)—Mortgage-decree—Mortgagor paying money not 
into Court but to mortgagee direct—Appropriation of 
amount by mortgagee to other debts—Rights of mort- 


gd eder O. XXXIV, r. 7 (c), Civil Procedure Code, 
the mortgagor must pay the amount specified in the 
decree into Court and not to the mortgagee out of 
Oourt. If the mortgagor pays money to the mortgagee 
out of Court and the latter appropriates it to other 
debts the Court is not bound to enter upon the en- 
quiry whether there has been an adjustment of the 
decree. : i 

Oivil revision against an order of the 
Munsif, Musafirkhana, dated the 13th Nov- 
ember, 1926. | 

Mr. Bisheshwar Nath Srivastava, for the 
Appellant. | f 

Mr. R.D. Sinha, for the Respondent. 

JUDGMENT.—This is an application 
under s. 115, Civil Procedure Code for 
revision of an order passed by the learned 
Munsif of Musafirkhana in a suit for 
redemptionsf a mortgage. The plaintiff 
obtained a preliminary decree for redemp- 
tion on the 26th January, 1923, on payment of 
Rs. 262-120. In April 1926 the decrée-holder 
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sent Rs. 256-12-0 by money-order to the mort- 
gages, mentioning that Rs. 6 had been 
deducted on account of rent due fromthe 
mortgagee to the decree-holder, and that 
theamount was sent in payment of the 
sum specified by the Court for redemption 
of the mortgage. The mortgagee refused 
to accept the set off of Rs. 6 for rent, 
and sent a money-order of Rs.6 to the 
decree-holder, but retained the balance of 
the money sent to him by money-order. 
The mortgagee, however, appropriated this 
sum in satisfactionof other debts, which 
he alleged were due to him from the decree- 
holder. The learned Munsif has held that 
he could not take into account the payment 
of money madeout of Court by the decree- 
holder to the mortgagee, since under the 
terms of O. XXXIV, r.7,cl (c) the plaint- 
iff is bound to pay the amount into Court. 

The learned Counsel for the applicant has 
argued that the plaintiff pleaded an ad- 
justment out of Court, and that the Munsif 
failed to exercise a proper jurisdiction in 
refusing to take evidence on the point 
whether or not there was a whole or partial 
adjustment out of Court. 

If is clear that under O. XXXIV, r, 7, cl. 
(c) the money should be paid into Court and 
itis clear that the Legislature has laid some 
stress upon this point. Section 92 of the 
Transfer of Property Act, 1882, which con- 
tained the provisions subsequently incorpo- 
rated in O. XXXIV, r. 7, ran asfollows:— 

“By the plaintiff paying to the defendant 
or into Court the amount so due, ete.” In 
O. XXXIV, r. 7, cl. (c, the words “to the 
defendant or" have been omitted which 
elearly shows that the Legislature intended 
that the plaintiff should pay the money into 
Court only, and should not pay the money 
out of Court to the defendant. 

Ifthe payment isin fact made out of 
Court to the defendant, who accepts it in 
satisfaction of his decretal money, then I 
think the Court could give effect to such 
agreement or satisfaction under the terms 
of O. XXIII, r. 3, but in the present case 
the defendant has not appropriated the 
amount towards the payment of the redem- 
tion money, butin satisfaction of other 
debts. Prima facie there has been no 
agreement or satisfaction, and I am not 
prepared to hold that the learned Munsif 
was bound to take evidence for the purpose 
of deciding whether or not there had, in 
fact, been an adjustment (as alleged by the 
plaintiff) from which the defendant had 
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Subsequently resiled. If the Court were 
bound to enter ‘upon such an enquiry, 
simply because the plaintiff alleges an ad 
justment out of Court, this would stultify 
the statutory provision that the payment 
must be into-Court. I dismiss the applica- 
tion with costs. 


G. H. Application dismissed. 


MADRAS HIGH COURT. 
T. O. S. No. 10 or 1926. 
November 16, 1926. 

Present: —Mr. Justice Venkatasubba Rao. 
T. S. KOTHANDARAM NAIDU— 
PLAINTIFF 
Versus 
SUBBIER—Derenpant. 

Hindu Law—Succession—Degraded woman'—Un- 
chastity, whether ipso facto creates degradation—Lffect 
of degradation—Tie of kindred, whether ceases—Com- 
petition between undegraded relations of degraded 
woman--Blood relations, whether preferred to hus- 
band's relations —Degraded and undegraded relations 
—Preference. 

Under the Hindu Law whether a woman is de- 
graded or not isa question of fact to be found in 
each case. Unchastity ipso facto does not produce 
degradation, Unless there has been a formal expulsion 
from caste on account of unchastity, or the circum- 
stances lead to an irresistible inference that the 
person concerned either treated herself as an outcaste 
or was treated by her community as such, the Court 
will not be justified in proceeding on the footing 
that the fallen woman is a degraded woman and must 
be so regarded for the purpose of the law. [p. 430, 
col. 1. i 

i ai v. Vedanayaga Mudaliar (1), followed. 

The degradation of a woman in consequence of her 
unchastity does not entail in the eye of the law the 
cessation of the tie of the kindred either between her 
and the members of her natural family or between 
her and the members of her husband's family. Fp. 430, 
col. 2. 

Sul opt Pillai v. Ramasami Pillai(2), Manda- 
ram Nammaiya Chetty v. Mandaram Tiruvengadthan 
Chetty (3) and Meenakshi v. Muniandi Pannikkan (4), 
followed. 

Where there is no usage regulating the devolution 
of the property ofa degraded person whois within 
the pale of Hinduism, the only rules of inheritance 
that the Court can with propriety fall back upon 
are those of the Hindu Law. [p. 431, col. 1.] 

There is no special rule of Hindu Law which in 
the matter of succession to the properties of a de- 
graded woman gives preference to a blood relation of 
hers over arelation connected by marriage. |p. 431, 
col. 2. a 

tie, Whether when the competing claimants are, 
on the one hand, degraded kinsmen, and, on the other, 
undegraded kinsmen, the degraded relations have a 
preferential right. [ibid] KAN 

Mr, S. Doraiswami Ayyar, for the Plaintiff, 
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Mr. N. Sivaramakrishna Iyer, for the De 
fendant 

JUDGMENT.—The High Court grant- 
ed Probate to the plaintiff of the Will of one 
Janaki. A caveat has been entered by the de- 
fendant who applies forthe reyocation of the 
Probate. He denies that the Will produced is 
that of Janaki or that she was in asound 
disposing state of mind when she made that 
Will. The application has been registered 


-as a suit, the person to whom Probate was 


issued being the plaintiff and the caveator 
being the defendant. 

The second issue ,raised in the suit is “has 
the defendant no interest to support the 
caveat,” and this is the only issue I have 
tried. 

Janaki is said to Le a Brahmin female 
who was living as the kept mistress of the 
plaintiff, a Sudra. The defendant neither 
in his caveat filed in this Court nor in his 
petition filed in the District Court of 
South Arcot has alleged that Janaki, 
the testatrix, was a degraded woman. 
On the other hand, he appears to have 
treated her as an ordinary respectable 
woman and on that footing claimed to be 
her heir as her maternal uncle. The plaint- 
iff, on the other hand, in his written state- 
ment filed in the District Court of South 
Arcot gives prominence to the fact that 
Janaki was living a life of unchastity. At 
the hearing before me, it suited the parties 
to take up positions just the very reverse of 
what they took up previously. The only 
fact on which both the sides were agreed is, 
that Janaki was leading an unchaste life; 
and the defendant on this ground asks that 
she should he treated as a degraded woman. 
He contends that as maternal uncle he is her 


. heir and has thus an interest sufficient to 


enter a caveat. The plaintiff says in answer 
that there are nearer relations of Janaki in 
existence, to wit, her husband's brothers. 
Whether she be a degraded woman or not, 
they would be, according to him, preferential 
heirs who would exclude the maternal uncle. 
As the defendant does not dispute that if 
Janaki is treated as an ordinary respectable 
woman, her husband's brothers would be the 
nearer heirs, he relies upoa the fact that 
she was a degraded woman and that, on that 
account, he, as maternal uncle, has a pre- 
ferential claim. . 

In the first place, it seems to me that T 
cannot treat the testatrix as & degraded 
woman merely because she lived a life of un 
chastity. Whether a woman was degraded 
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'or notisa question of faet to be found in 
each case. Unchastity ipso facto does not 
produce degradation [see Vedammal v. 
Vedanayaga Mudaliar (1)]. When special 
legal consequences follow from the fact of a 
person being degraded, the Court will not 
assume that the person hasbecome degraded 
by the mere fact that that person has lived 
alife of unchastity. It is obvious that to 
follow such a course will be attended by 
grave danger. In my opinion, unless there 
has been à formal expulsion from'caste on 
account of unchastity, or the cireumstances 
lead to an irresistible inference that the per- 
son concerned either treated herself as an 
outeaste or was treated by her. community as 
such, the Court willnot be justified in pro- 
ceeding on the footing that the fallen woman 
isa degraded woman and must be so regard- 
ed forthe purposes of the law. In this case 
there is no evidence that Janaki was a de- 
graded woman and, on this short ground, it 
may be held that the defendant has no in- 
terest to entitle him to enter a caveat. 

The defendant, however, I may mention, 
does not: admit that Janaki was married and 
‘that there are her husband’s brothers in 
existence. But it has been clearly establish- 
ed that Janakiwas married and that at pre- 
sent there are two persons alive who are her 
husband’s brothers. One of them is Go- 
palakrishna Iyer who has been examined 
on behalf of the plaintiff. That the de- 
fendant's case is utterly untrue there can be 
no doubt, for his present deposition is at 
complete variance with the previous state- 

. ments made by him in the petitions filed 
both in this and in the District Court of 
‘South Arcot. It is unnecessary to pursue 
this matter further and I hold that there are 


in existence Janaki’s husband's brothers 


who would,under the ordinary Hindu Law, 
‘be nearer heirs of hers than the defendant 
her maternal uncle. 


I have said that Janaki has not been 
proved to be a degraded woman and that 
the defendant would accordingly have no 
locus standi, but Ishall also deal with the 
case on the footing that she was a degraded 
woman. : 

Assuming then that Janaki was a degraded 
woman, is her maternal uncle a nearer 
heir to her gtridhan property than her hus- 
band’s brothers. It is conceded that, but 
for her degradation, under the ordinary 
ule of Hindu Law her husband's brother 
would exclude her maternal uncle. Does 
(qu 31 M, 100; 2 M. L. T. 533; 18 M, L. J, 70. 


N 


KOTHANDARAM NAIDU v. SUBBIER. 


t105 1. G. 1927] 


the fact that she was degraded make an^ 
difference? The view that prevailed at on 
time was that degradation had the effect of 
severing the tie of relationship which con- 
nected the degraded person with her hus- 
band or his kindred. The law may now be 
taken as settled that degradation does not 
sever the tie of kinship previously existing. 
So faras the Madras High Court is con- 
cerned, this point was settled by Subbaraya 
Pilli v. Ramasami Pillai (2). In that case 
the step-son of a deceased Hindu widow 
sued as her heir for possession of certain 
property. The defence was that the widow’ 
has deserted her husband in his lifetime 
and lived a life of unchastity and that the 
plaintiffs right of inheritance was in con- 
sequence destroyed. The' learned Judges 
thus stated the law: "Therefore, the broad 
proposition that degradation of a woman in 
consequence of her unchastity entails in the 
eye of the law cessation ofthe tie of kindred 
between her and the membersof her natural 
family and also between her and the mem- 
bers of her husband’s family does not appear 
to be sustainable.” The learned Judges 
also observed that loss of caste did not 
sever the relationship with those who re- : 
mained within the caste, whatever that re- 
lationship was, whether it was one of hus- 
band and wife or any other. 

This case has been affirmed and followed 
in later decisions of this Court [see Manda- 
ram Nammaiya Chetty v. Mandaram Tiru- 
vengadthan Chetty (3) and Meenakshi v. 
Muniandi Panikkan (4). < 

Mr. Sivaramakrishna Iyer for the caveator 

„asks me to drawa distinction between the 
kindred related to the degraded woman by 
blood and the kindred related to her by 
marriage. He contends that, whereas the 
tie connecting the degraded person with her 
blood relations is not severed, the degrada- 
tion, however, has the effect of destroying the 

. tie between her and those related to her by 
marriage. This contention is not supported 
by authority. In Subbaraya Pillai v. Rama- 
sami Pillia (2) already referred to, the per- 
son recognised as the heir of the degraded 
woman was her step son, i. e., her husband's 
son. The case, therefore, is a distinct author- 
ity for the proposition that degradation does 
not destroy the kinship with the husband's ` 
relations. If the husband's son is an heir, 


e 93 M. 171; 8 Ind. Dec. (N. s.) 518. F 
(3) 18 Ind. Cas. 601; 24 M. L. J. 223; 13 M. L. T. 88, 
(4) 25 Ind. Cas. 957; 38 M. 1144; 1 L. W, 704; (1914) 
M, W. N. 672; 16 M, L, T. 270; 27 M. L, d, 983, 
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itis diffieult to follow why the husband's 
brother is not. In Narain Das v. Tirlok 
Tiwari (5) the right of a husband to suc- 
ceed to his wife who had become a prostitute 
was recognised, The learned Judges refer- 
ring to Subbarya Pillai v. Ramasami Pillai 
(2) observed that they were in full accord 
with the judgment in that case. Again, in 
Jagannath: Raghunath v. Narayan (6) it 
was held that stridhan of a female devolv- 
ed on her death upon her husband. These 


cases would show that the distinction: 


sought to be made by the learned Vakil for 
the caveator does not exist. 

I do not propose to deal with cases which 
deal with the rights of adegraded person, 
because in this case we are not concerned 
with disabilities, if any, under which a 
degraded person labours, but the question 
is entirely different, who are the heirs of a 
degraded person ? i 

1 have shown that the tieof kinship is 
not destroyed whether the kinsmen are 
blood relations or those related by marriage. 

Mr. Sivaramakrishna Iyer next contends 
that granting that the tie ofkindred is not 
dissolved in either case, as between the 
two undegraded relations—the husband's 
brother and the maternal uncle—the latter 
must be preferred being a blood relation. 
This proposition is not borne out 
authority, and on principle, I am not 
disposed to accept it. Hari Lal Singh 
y. Tripura Charan Roy (T) does not lend 
support to this contention. In Subbaraya 
Pillai v. Ramasami Pillai (2) the learned 
Judges observe: It is said that “where there 
is no usage regulating the devolution of 
the property of a degraded person who is 
within the pale of Hinduism as in the case 
of dancing girls, the only rules of in- 
` heritance that the Courts can with propriety 
fall back upon are those of the Hindu 
Law.” The argument in support of this 
distinction isput thus: under the Hindu 
Law both in respect of maintenance and 
iuheritance, chastity on the part of a wife 
isa condition precedent. Asan unchaste 
wife or widow is deprived of certain rights 
in respect of the property of her husband, 
the Courts must, on grounds of justice, 
prevent the husband and his relations 
similarly from having any rights in her 
property. 

5) 29 A. 4; A. W. N. (1906) 243; 3 A. L. J, 587. 

(i) 7 Ind. Cas. 459; 34 B, 553; 12 Bom. L. R. 545. 
(7) 19 LR Cas. 129; 40 O. 650; 17 CO. W. N. 679; 17 
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It is a special rule of Hindu Law that it is 
only a chaste wife who can inherit to her 
‘husband or obtain maintenance, but there 
ean begno justification for basing any rule 
upon the so-called analogy furnished by 
this doctrine. Moreover, if, mutuality is 
to be the test, even her blood relations 
would probably have to be excluded; for, but 
for Act XXlIof 1850 the right of a woman 
expelled from caste to succeed to her kind- 
red—be they blood relations or thcse 
connected by marriage is extremely doubt- 
ful Then itis said that, on grounds cf 
equity and good conscience to which refer- 
enceis made in Subbaraya Pillai v. Rama- 
sami Pillai(2)the maternal uncle must be 
preferred to. the husband's brother. lam 
unable to follow this argument. Both 
of them are undegraded relations and 
neither of them was connected with the 
degraded woman in her degraded state. On 
the grounds ofequity, as between themselves 
who both treated her as an outcaste, how 
can one claim preference over the othei? I 
am, therefore, unable to discover any 
special rule which, reversing the ordinary 
rule of Hindu Law, gives preference to a 
blood relation over a relation connected by 
marriage. 

It needs scarcely be pointed out that 
the question here raised is very different 
from the question of preference when the 
competition is between an undegraded and 
a degraded relation. When the competing 
claimants are, on the one hand, degraded 
kinsmen, and, on the other, undegraded 
kinsmen, there has been a divergence of 
judicial opinion. In Subbaraya Pillai v. 
Ramasami Pillai (2) the learned Judges 
seem disposed to take the view, on grounds 
of equity, that a degraded relation has a 
preferential right. On the other hand, in 
Meenakshi v. Muniandi Panikkan (4) where 
a legitimate son was preferred to an 
illegitimate daughter, and Jagannath Raghu- 
nath v. Narayan (6) where a husband was 
preferred to an illegitimate son, the nearer 
heir was disregarded in favour of a remoter 
heir on the ground that the former was a 
' degraded relation. In these cases the degrad- 
ed relation, far frcm being preferred, was 
treated, on account of his very degradation 
as being under a disability And yetagain, 
in Mandaram Nammaiya Chettyev. Manda- 
ram Tiruvengadthan Chetty (3) a daughter's 
daughter who remained in caste was prefer- 
red to & son born after degradation on the 
ground that the former is a preferential 
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heir under the Hindu Law. According to 
this case, that relation would take, whether 
degraded or undegraded, who would be the 
preferential heir, and the fact that the 
claimant is degraded or undegraded would 
make no difference. Thesecases show that 
three distinct views have been taken when 
the competition is between  undegraded 
and degraded relations. I do not feel called 
on to express my own opinion on this ques- 
tion as in the present case both the relations 
are undegraded. i 

Ihave come to the conclusion that, even 
assuming that the testatrix at her death was 
a degraded woman, the caveator (the mater- 
nal uncle) is not her heir and is not, there- 
fore, competent to enter a caveat and his 
objection is, therefdre, disallowed and there 
will be judgment for the plaintiff with 
costs. 

I may add that Mr. S. Doraiswami Iyer, 
the learned Counsel for the plaintiff, prefers 
his case being decided on the point of law 
without adducing evidence in regard to 
merits stating expressly that he takes the 
risk of the Appellate Court taking a different 
view on the point I have determined. 

Y. N. Y. | Suit decreed. 


LAHORE HIGH COURT. 

Srconp O1vin ÁPPRAL No. 2675 or 1926. 

March 3, 1927. f 
Present:—Mr. Justice Zafar Ali. 
PRABHU MAL—PLAINTIFE— 
APPELLANT 
Versus 
BANWARI LAL-—DEFENDANT— 
RESPONDENT. . 

Vendor and purchaser—Sale of immoveable propert 
Concomitant rights pass to vendee unless expressly 
reserved—Open space at the end of blind alley—Owners 
of abutving houses, rights of. 

When a house or any other immoveable property 
is sold, all rights and privileges concomitant to it 
and previously enjoyed by the vendor go with it, 
especially when there is no provision to the contrary 
in the deed of sale and itis of no use to the seller 
to reserve them. 

It may generally be presumed that an open space 
at the end of a blind alley is meant forthe use of 
the owners and occupants of all the houses abutting 
on it. 

Second appeal against a decree of the 
Senior Sub- Judge, Rohtak, dated the 6th 
October, 1926, reversing that of the Third 
Class Sub-Judge, Rohtak, dated the 10th 


May, 1926, - 
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Mr. Shamair Chand, for the Appellant. 

Mr. Nawal Kishore, for the Respondent. 

JUDGMENT.—The houses of the par- 
ties are situated in a blind alley, which 
though of ordinary narrow width at both 
ends, expands into a large open space or 
Sehn in front oftheir houses. In this sehn 
thedefendant originally had a small kitchen 
just outside and adjoining a portion of 
the front wall of his house. Recently he 
enlarged this kitchen and the plaintiff 
sued for demolition of this extension stat- 
ing that it interfered with the rights of 
the owners of the surrounding houses to 
use the entire sehn for certain purposes. 
The defendant pleaded that the plaintiff 
had no right or interest in the sehn though 
the owners of the other surrounding houses 
had, and that the are& over which the 
building was erected had already been in 
his exclusive possession. The trial Court 
overruled these pleas and ordered demoli- 
tion of so much of the building as con- 
stituted an extension. On appeal the 
learned Senior Subcrdinate Judge dis- 
miseed the plaintiff's suit for the following 
reasons: — : 

(1) Thatthe plaintiff acquired his house 
by purchase at an auction-sale and the 
sale-certificate was silent as to transfer of 
any rights to him in the sehn. Conse- 
quently, his claim that he had aright to: 
the use of the sehn jointly with the owners 
of other surrounding houses was unten- 
able. 

(2) That the encroachment did notin- 
terfere in any way with his right of way . 
through the alley. 

The Senior Subordinate Judg has not 
given a clear finding as to whether the 
sehn or open space in question forms part: 
of a lind lane (kucha sarbasta) or a public 
thoroughfare open at both ends, In the 
defendant's own title deeds the alley is 
deseribed as "kucha sarbasta" and it ap- 
pears that it was neither party's case that 
it wasa public thoroughfare and it was, 


_therefore, of no consequence even if it 


was described as a 
thoroughfare) in an application of the 
plaintiff to the Municipal Committee. It 
was admitted that all the houses surround- 
ing the open space originally belonged 
to one man that they were sold one by 
one. Further, the defendant admitted, as 
already stated, that with the exception of 
the plaintiff, all other owners of the sur- 
rounding houses were entitled to use the 


shariam (public 
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sehn. Thus it becomes clear that the 
sehn was for the use of the owners or 
occupants of the surrounding houses. 
This being so, it was of no consequence 
ifthe right to use it was not specifically 
given to the plaintiff in the sale certifi- 
eate. When a house or any other immove- 
able property is sold, all rights and 
privileges coneomitant to it and previously 
.enjoyed by the vendor go with it, special- 
ly where there is no provision to the 
contrary in the deed of sale and it is of 
no use to the seller to reserve them. An 
Open space situated like the one now in 
question, it may generally be presumed, 
is meant for the use of the owners and 
occupants of all the houses abutting on it 
and as the defendant on whom the onus 
lay produced no evidence to the contrary 
this general presumption stands unrebutted 
[see on this point Mauji v. Ghulam Muham- 
mad (1) Mauji v. Ghulam Muhammad (2), 
Attar Singh v. Kirpa Singh (3) and Secre- 
tary of State for India v. Bhatt Laxmishan- 
kar Govindram (4)]. 

T, therefore, accept this second appeal and 
reversing the judgment and decree of the 
lower Appellate Court, restore that of the 
trial Court. Defendant willpay plaintiff's 
costs in this Court as well asin the lower 
Appellate Court. 

RL 

ALN. A. 

(1) 57 Ind. Cas, 207; 1 Lah. 249. 

(2) 61 Ind. Oas. 415; 2 Lah. 73; 3 Lah. L. J. 75. 


(3) 92 Ind. Cas. 297; A. L R. 1926 Lah. 175. 
(4) 76 Ind. Cas, 591; A. I. R. 1925 Bom. 27. 


Appeal accepted. 





OUDH CHIEF COURT. 
Paivy Counort APPEAL No. 7 or 1927. 
April 22, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and-Mr. Justice Raza. 
Thakurain BISHUNATH KUAR 
AND ANOTHER—DEFENDANTS—APPLICANTS 


versus 
Rawat SHEO BAHADUR SINGH— 


PLAINTIFF— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), s. 110—Ap- 
peal to Privy Council—Appellate decree affirming 
decree of lower Court—Leave to appeal, whether can 
be granted—Affirms the decision’, meaning of. 

In order to affirm the decision of the Court below 
within thé meaning of s 110 of the Civil Procedure 
Oode it is sufficient for the Appellate Court to affirm 
the decree, and where the Chief Court has affirmed 
the decree of the Court immediately below in a case 
of the value ofover Rs. 10,000 there can be no leave 


to appeal tothe Privy Council unless there is a sub- . 


stantial question of law. 
Tassadug Rasul Khan v. Kashi Ram (1), followed, 


A 
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Application in First Civil Appeal No.33. 
of 1923, decided by the Oudh Chief Court 
modifying the decision passed by the Sub- 
ordinate Judge, Rae Bareli, dated the 6th 
April, 1925. 
Mr. Bisheshar Nath, for the Applicants. 
Mr. Niamat Ullah, for the Opposite Party. 
SUDGMENT.—This isan application 
by the defendants who have lost both in 
the trial Court and in the Chief Court for 
leave toappeal to His Majesty in Council 
against the decision passed hy. a Bench of 
this Caurt on the 5th January, 1927. The 
subject-matter of the suit in the Court 
of first instance is ccnsiderably above 
Rs, 10,000 and the value of the subject- 
matter in appeal is of the same amount but 
the decree of the lower Court wa» upheld in 
entirety by this Court which dismissed the 
two appeals brought against the decree. 
We are, therefore, of opinion that our dec- 
ree has affirmed the decision of the Court 
immediately below. We need not discuss 
this point any further inasmuch as it 
appears to us that their Lordships of the 
Judicial Committee of the Privy Council 
laid down that in order to affirm the deci- 
sion of the Court below within the mean- 
ing of the section it is sufficient for the 
Appellate Court to affirm the decree. They 
laid this down in Tassadg Rasul Khan v. 
Kashi Ram (1). Thus before permission 
can be granted itis necessary for the ap- 
plicants to show that the appeal involves 
some substantial questior of law. The 
substantial questions of law are put for- 
ward in the 12th and 13th ground of appeal. 
We do not consider either question of law 
as substantial question of law and we, 
therefore, reject this application with costs. 
G. H. ° Application rejected. 


(1) 25 A. 109;7 0. W. N. 177; 5 Bom. L. R. 100; 
30 1. A. 35; 8 Sar. P. C. J. 337 (P. C). 


ALLAHABAD HIGH COURT. 
Second CivıL APPEAL No. 224 or 1925, 
April 20, 1927, 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Dalal. 
Firm MOOLCHAND-RAM PRASAD 
—PLAINTIFF—À PPELLANT 

versus . 
Toe GREAT INDIAN PENINSULA 
RAILWAY —DRFENDANT—RE*PONDENT. 
Railways Act (IX of 1899), s. 71— Consignment of 
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goods—Damage by fire—Liabilityof Company--Stand- 
ard of care—Company, whether bound to prove origin 
of fire—Contract Act (IX of 1872), ss. 151, 152. 

The liability of a Railway Company for damage 
caused by fire to goods consigned to the Company 
for carriage is governed by ss. 151 and 152 of the 
Contract Act and the Company cannot be held liable 
if it has taken the same care of the consignor’s goods 
as a prudent and reasonable man would have done 
ofhisown. ° E 

The Company is not bound to prove the actual origin 
of the fire and show that the Company itself was free 
from .any negligence in the matter. : 

Second appeal from a decree of the Dis- 
trict Judge. Cawnpore, dated the 23rd of 
October, 1924. . 

Mr, Gopinath Kunzru, for the Appel- 
lant. 

Mr. Ladli Prasad Zutshi, for the Re- 
spondent, 


JUDGMENT.—This is the appeal of a 
firm Mool Chand-Ram Prasad from a deci- 
sion of the District Judge of Cawnpore who, 
aflirming the decision of the Subordinate 
Judge, rejected the appeal of the plaintiff. 
The plaintiff firm had consigned 41 bags of 
betel-nuts from a place Bholato Banda. 
That was on the 7th May, 1923. One bag 
went astray, and for that the lower Court 
gave compensation. That matter is final as 
between the parties. The remaining 40 
were destroyed by fire. On the 7th of June, 
1323, the wagon with the 40 bags was at 
Manikpur Station. The wagon was examin- 
ed and was despatched to Karwi arriving 
thereon the next day the 8th June. At 
Karwicertain-packages were taken out of 
the wagon and ten bags of rice and five 
bundles of gunny bags were put into the 
wagon which left at 12.30at night on the 
Yth en route to Banda. The train ran through 
one station and stopped at Bharat Kup, and 
theres pointsman noticed thé fire in wagon 
No. 25015 and gavethealarm. This was 
the wagon in which the plaintiff's goods were 
contained. The Engine- driver, the Guard, the 
Assistant Station Master and other persons 
came up. The wagon was taken to a sid- 
ing, efforts were made by means of à hook 
to drag out packages, but this could not be 
done. Efforts were made to put out the 
fire with water. This proved unavailing. 
The fire was according to the evidence, 
very fierce and consumed the betel-nuts, 
gunny bags, rice and the covered van itself. 
Under these circumstances the plaintiff com- 
menced a suit for the recovery of Rs. 2,065 
damages. "Mr. Gauri Shankar Tewari who 
tried the case drafted, in our opinion, the 
proper issues and in every way appreciated 
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what the point was that had to be decided. 
It may be stated that the.Railway Company 
alleged that they were protected by a 
risk note Form H, but on investigationit 
wasfound that no such note had been 
signed by the consignor, and that, there- 
fore, as between the consignor and the Rail- 
way Company they were governed by the 
ordinary law applicable to goodscarried at 
railway risk. The Railway Company traced 
the whole history of the consignment, from 
the moment when undoubtedly itwas safe 
and secure at Manikpur to the time when 
it had been totally destroyed at Bharat Kup; 
andthey showed to the satisfactionof the 
Subordinate Judge that they had taken 
the same care of the consignor's goods as 
a prudentand reasonable man would have 
done of his own; that is to say, they had 
placed the goods in à wagon reasonably fit 
for the purpose with a fire proof iron roof- 
ing, thatthey had been careful not to put 
any inflammatory goods with the consign- 
ment, that the wagon had been examined 
internally and externally at proper times, 
and that when at Bharat Kup the fire 
was found all acts were done which a 
reasonable and prudent man would have 
done to protect and endeavour to save his 
own property. The learned Subordinate 
Judge having heard all the evidence found 
that the defendants had acted upto that 
standard, and that being so, held that they 
were absolved from any liability to make 
good to the plaintiff loss or damage sustain- 
ed by him. Wearein complete agreement 
with the Subordinate Judge and the Dis- 
trict Judge in this case, and we consider 
the decision arrived at is aright one. It 
has been suggested to‘ us that in all these 
cases the Railway Company cannot escape 
liability unless it can explain and prove 
the actual origin of the fire and show that 
the Railway Company itself was free from 
any negligence in the matter. We do not 
think that the liability of a Railway Com- 
pany is as high as that. It is governed 
by ss. 151 and 152 of the Contract Act, and 
both Courts had this legal position care- 
fullyin mind and decided this case in 
accordance with law. 

We,therefore, dismiss the appeal with 


` costs including in this Court fees on the 


higher scale, 


A.N. A, Appeal dismissed, 
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OUDH CHIEF COURT. 
“ MISOSLLANEOES APPEAL No. 44 of 1926. 
January 28, 1927, 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. : 
BISNATH MISER—DEFEZNDANT— 
APPELLANT 
VETSUS 
Musammat RAM KALI—PLAINTISF AND 
'^ RATIPAL SINGH AND OTHERS— 
DEFENDANTS — RESPONDENTS. 
Mortgage—Suit for redemption —Parties—Person 
claiming title adverse to mortgagor and mortgagee, 
whether proper party. 
In a suit for redemption of a specific mortgage a 
person claiming a hostile title both to the mortgagor 
and the mortgagee cannot be added as a party. 


Miscellaneous appeal from the decree 
of the Sub-Judge, Sultanpur, dated the 13th 
July, 1926, reversing that of the Munsif, 
Musafir Khana, District Sultanpur, dated 
the 28th November, 1925. 

Mr. Ali Mohammad, for the Appellant. 

Mr. Raj Narain Shukla, for Respondent 

‘No. 1. 


JUDGMENT.—This is an appeal by 
one of the defendants from the order of 
the learned Subordinate Judge of Sultan- 
pur, dated the 13th of July, 1926, reversing 
the decree of the Munsif of Musafir Khana, 
dated the 25th of November, 1925, and 
making the order under appeal in terms of 
O XLI, r.283,0f the Code of Civil Proce- 
dure. The appeal arises out of suit for 
redemption of a mortgage, dated the 4th of 
March, 1836. The mortgage was executed 
by the plaintiffs ancestor, Ramphal, and 
the mortgagee was Ratipal Singh, defend- 
ant No. 1. : 

In so far as the claim for redemption of 
the mortgage of the 4th of March, 1836, was 
concerned, there could be no difficulty in 
granting the relief to the plaintiff but com- 
plications arose in the case by reason of 
the plaintiff impleading three other defend- 
ants to the suit, one of whom is the present 
appellant. 

The appellant's claim in answer to the 
claim for redemption was that he had ac- 
quired title to the property, which is the 
subject-matter of the mortgage, by right of 
prescription. He further pleaded that in 
this claim for redemption he should not 
have been impleaded as a party defendant. 
The Oourt of first instance dismissed the 
suit, holding in favour of the defence set 
up by the appellant. On appeal by the 
plaintiff, the learned Subordinate Judga 
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passed the order, which is the subject-matter 
of the appeal in this Court. In the judg- 
ment under appeal the Court bslow has in 
its turn discussed the question as to whe- 
ther the appellant has or has not ac- 
quired title to the land in suit by adverse 
possession. " 

We are of opinion that both the Courts 
below have gone wrong in the matter of 
procedure in this case. The claim being 
one forredemption ofa specific mortgage, 
as already stated, any person claiming a 
hostile title both to the mortgagor and the 
mortgagee should not have been added a 
party toa suit founded on such a claim. 
As between the plaintiff, who represents the 
interest ofthe mortgagor, and the mort- 
gagee defendant No. 1, there is no dispute 
whatsoever. The latter admits the mort- 
gage and is willing to submit to a decree 
for redemption. In the circumstances, we 
would allow this appeal in so far as to 
strike off the names of the appellant, Bish- 
nath Singh, and the other two defendants, 
Sri Narain and Jagdish Prasad, from the 
array of the parties. 

We set aside the order under appeal 
and set aside the decree of the Court of first 
instance also and grantadecres for redemp- 
tion of the mortgage in suit to the plaintiff 
against Ratipal Singh, Usual deeree under 
O. XXXIV, r.7, of the Code of Civil Pro- 
cedure, shall ba prepared allowing three 
months’ time to the plaintiff to deposit the 
mortgage-money, that is Rs. 35 in Court 
for the bsanefit of the mortgagee, Ratipal . 
Singh. In the event of default, the mort- 
gaged property will be liable to be sold for, 
the satisfaction of the decree. 

As the plaintiff was in the wrong by im- 
pleading persons, who were improper par- 
ties to the suit, we direct that she will pay 
the costs of the appellant in all the three 
Courts. 

G, H, 


Appeal allowed, 
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. LAHORE HIGH COURT. 
Srconp Civin APPEAL No. 1629 or 1922. 
December 20, 1926. 
Present: —Mr. Justice Jai Lal and 
: Mr. Justice Dalip Singh. 
JHANGI RAM AND OTHERS REPRESEN- 
TATIVES OF CHHATTA RAM— 
PLAINTIFEFS— APPRLLANTS 
versus 
AMusammat RUPAN BAI AND OTHERS— 
DEFENDANTS— RESPONDENTS. |, 
Pre-emption—Waiver of right to pre-empt—Right to 
defend pre-emption suit—Civil Procedure Code (Act V 
of 1908), O. X XII, rr. 2, 4, 10, 11—Death of a res- 
pondent during pendency of appeal—Legal representa- 
tives not brought on record—Purchase of interest by 
surviving respondents during pendency of appeal— 
Abatement --Appeal, continuance of, with leave of 
Court. . MP 
A person who has once waived his right to pre- 
empt is incompetent not only to sue for pre-emption 
but also to defend a suit for pre-emption. [p. 439, col. 


Arjmand Khan v. Shankar Lal (5), followed. ` 

Where the rights of a deceased respondent have 
been purchased by another respondent, there is a 
devolution of interest within the meaning of O. XXII, 
r.10, Givil Procedure Code, and the appeal may, by 
leave of the Court, proceed against the surviving re- 
spondent who has purchased the interest of the 
deceased. [p. 438, col. 2.! 4 

Per Jai Lal, J.—1£ the right to sue survives against 
the surviving respondents even by reason ofa cause 
which arises after the institution of the suit or appeal, 
e.g, the purchase of the interest ofthe deceased by 
them during the pendency of appeal, the case falls 
within the purview of O. XXII, r. 2, Oivil Procedure 
Code, and there is no abatement. [p. 438, col. 1.] 

Gopal Das v. Mul Chand (2) and Shyamanand Das v. 
Raj Narain Das (3), followed. 
' Per Dalip Singh, J—The rights of any person to 

` "possess or own any property by virtue ofa sale are 

not necessarily the same as his rights to possess and 
own that property as against a certain person who 
has brought a suit for possession of that property 
and against whom a decree has been given by Court. 
Therefore, where during the pendency of appeal a 
respondent dies and his legal representatives are not 
brought on the record the appeal against him abates 
even if it appears that the rights of the deceased had 


been purchased by the surviving respondent. fp. 439, 


a 9 
er Das v. Mul Chand (2) and Gurditta Mal v. 
Muhammad Khan (6), distinguished. 

Second appeal from the decree of the 
District Judge, Multan, dated the 8th April, 
1932, affirming that of the Munsif, First 
Class, Multan, dated the 19th November, 
1921. ; 

Mr. Hargopal, for the Appellants. 


Dr. G. C. Narang, for the Respondents, 


JUDGMENT. 

Jai Lal, J.—This second appeal arises 
out of a suit for pre-emption originally 
instituted by the appellant, Chhatta Ram, 
against Musammat Rupan Bai and Loku 
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Ram to pre-empt a sale, dated the 7th 
December, : 1918, of an alleged house and 
'The plaint, 
was subsequently amended and one Chau- 
dhri Mangia Mal was impleaded as a 
defendant on the ground that he had 
originally waived his superior right of 


‘pre-emption by means of an. agreement 


dated the 5th December, 1919, but when 
the plaintiffs’ intention to bring a suit 
for pre-emptien became known to him 
and the original vendee, the latter exe- 
cuted a fictitious sale-deed in favour of 
the former. It was asserted that the waiver 
of a right of pre-emption could not be 
revived. The defendants pleaded that one 
of the properties mentioned in the sale- 
deed was a shop and was not, therefore, 
the subject of pre-emption. The other 
property was admitted to be a house but 
it was asserted that Mangla Mal had 
purchased the entire property in exercise 
of his superior right of pre-emption and, 
therefore, the plaintiff could not pre-empt. 
the original sale, : 


The trial Court dismissed the suit on.. 
the grounds that there had been no 
waiver of his right of pre-emption by the 
defendant Mangla Mal whose right to 
pre-empt was superior to that of the 
plaintiff and that one of the properties 
in suit was a shop. The District Judge 
on appeal concurred with the view of the 
trial Court and dismissed the appeal. 
He held that one of the properties in suit 
was a shop and that though Mangla Mal 
had waived his right of pre-emption by 
execuling the agreement on the 5th 
December, 1919, such waiver had the effect 
only of precluding hirh from enforcing 
his right of pre-emption as a plaintiff 
and that it did not prevent him from 
contesting the plaintiff's right by virtue 
of the sale in his favour. In support of 
his conclusion the learned Judge relied 
upon Bola v. Bhikha (1). The decree of 
the learned District Judge is attacked by 
the plaintiff on the ground that his view 
on the question of waiver is erroneous. 
But a preliminary objection is taken on 
behalf of the respondent that the appeal 
has abated. 

It appears that Mangla Mal died when 
the suit was pending in the trial Court 
and his three sons Lachhman Das, Murli 
Dhar and Balmukand were made parties 


(1) 49 Ind, Cas, 147; 8 P, R. 1919, 
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in his place. The appeal to this Court 
was presented on the 19th June, 1922, and 
Balmukand died on the 26th or 27th June, 
1923, An application was made by Chhatta 
Ram appellanton the 12th July. 1924, im- 
pleading Nathu Ram son of Balmukand 
as a respondent in his place. This was 
granted subject to all just exceptions 
on the 10th October, 1924. In his appli- 
cation by Chhatta Ram it was alleged 
that he was not aware of the death of 
.Balmukand. Chhatta Ram died on the 
27th November, 1925, and his sons Jhangi 
Ram and others were substituted in his 
place as appellants. Jhangi Ram has 
filed an affidavit in which it was alleged 
that his father was not aware of the 
death of Balmukand. It was further 
alleged that by virtue ofa private parti- 
tion between the sons of Mangla Mal the 
.property in dispute had fallen to the 
share of Murli Dhar respondent alone and 
that Balmukand and his sons had no 
interest therein. A  counter-affidavit has 
been filed by Murli Dhar in which it is 
asserted that Ohhatta Ram had a full 
knowledge of the death of Balmukand 
and that Nathu Ram is not a son of 
Balmukand but that the name of his son 
is Ram Sarup. With regard to the alleged 
partition between the sons of Mangla 
Mal it is stated that on the death of 
. Chaudhri Mangla Mal the house in dis- 
pute became the joint property of his 
sons, Murli Dhar, Lachhman Das and 
Balmukand, by inheritance and that later 
Lachhman Das and Balmukand sold their 
shares in the house to Murli Dhar who 
then became its sole owner; a private 
partition is, therefore, denied. We may 
mention here that we are not satisfied 
that Chbatta Ram had any good ground for 
not making an application for making the 
legal representatives of Balmukand party 
to the appeal within the ordinary period 
of limitation and that if such an appli- 
cation is necessary under O. XXII, r, 4 
then the appeal has abated so far as Bal- 
mukand is concerned. But it is contended 
by the Counsel for the appellant that as 
the share of Balmukand in the property 
. in dispute vests in Murli Dhar either by 
virtue of asale as admitted by him or by 
virtue of a partition as alleged by Jhangi 
Ram and as’ Murli Dhar is already on the 
record, therefore, no application to cause 
the legal representatives of Balmukand 
tobe made a party to the appeal is ne- 
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cessary. The case, it is alleged, falls under 
O. XXII, r. 2, Civil Procedure Code. In 
the alternative it is contended that in any 
case O. XXII, r. 10 applies and that the 
appeal can by the leave of the Court be 
continíed against Murli Dhar alone and 
in the absence of Balmukand. A further 
argument was addressed to us by the 
learned Counsel that the suit out of which 
this appeal has arisen wasto preempt 2 
sale to which Mangla Mal was no party 
and thit Mangla Mal wasimpleaded only 
as a pro forma defendant and, therefore, 
his absence or the absence of any of hia 
legal representatives does not affect the 
appellant's rights to prosecute the appeal. 
The learned Counsel in support of his 
first contention relies upon Gopal Das v. 
Mul Chand (2) in which it was held that 
on the death of a Hindu minor, a plaint- 
iff respondent in the case the right to 
obtain relief survived against his brothers 
who were co-plaintiffs and respondents 
with him and were, therefore, his legal 
representatives and, therefore, O. X XII, r.2 
applied and it was not necessary to make 
an application under r. 4. The learned 
Counsel for the respondent has strenuous- 
ly contended before us that the judgment 
cited was wrongly decided and is opposed 
to the view taken in the majority of 
previous cases in this Court. All such 
cases are discussed in the judgment and 
I do not think it necessary to review them 
here. The judgment relied upon by Coun- 
sel for the appellant fully applies to this 
case. It may be possible to hold a differ- 
ent view and such a view has been held 
by some Judges of this Court and else- 
where, but speaking for myself I entirely 
agree with the opinion expressed in Gopal 
Das v. Mul Chand (2). This opinion is 
further supported by a judgment of a 
Division Bench of the Calcutta High Court 
in Shyamanand Das v. Itaj Narain Das 
(3. In that case the plaintiffs were mem- 
bers of & joint Hindu family and during 
the pendency of a defendant's appeal one 
of them died and the rights and liabil- 
ities of the deceased plaintiff vested by 
survivorship in the remaining plaintiffs- 
respondents. It was held that an appli- 
eation by the appellants to have the sur- 
viving plaintiffs arespondents moted as the 
legal representatives of the deceased came 


(2) 98 Ind. Cas. 260; 7 Lah. 399; A. T. R. 1026 Lah, 


607: 27 P. L. R. 688. 
(3) 11 C. W. N, 186; 4 C. L. J, 568. 
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within s. 362, Civil Procedure Code, which 
is the same as O. XXII, r, 2 of the present 
Code of Civil Procedure and thats. 362 
was not limited in its application to cases 
where the rights to sue or appeal sur- 
vived against the surviving defendants or 
respondents not as the legal representa- 
tives of the deceased but by reason of a 
right vested in them antecedent to the 
suit. The following remarks appear at 
page 188* of the report: “If the language 
used in s. 363 (O. XXII, r. 4 of the present 
Code) be contrasted with that of s. 362, 
it would be obvious that a broad distinc- 
tion is made between a case in which 
upon the death of one defendant, 
right to sue survives against the other 
defendants. who are already on the record 
and the case in which the right to sue 
survives against persons, some of whom 
are already on the record and others who 
are strangers to the suit; in the former 
ease s, 362 while in the latter, s. 363, is 
applicable. Indeed s. 363 seems to con- 
template thatin the second case, the legal 
representative referred to is a person 
different from the surviving plaintiff. In 
our opinion, the limited construction 
which the respondents seek to place upon 
8. 362 isnot justified by the language of 
the Code and is not supported by any 
intelligible principle.’ The respondents’ 
contention was that s. 362 applied only 


to cases in which the right to sue or the 


right to appeal survived against the sur- 
viving defendants or respondents by rea: 
son ofa right vested in them antecedent 
“to the suit. It thus appears that if the 
right to sue survives against the surviv- 
ing respondents even by reason of any 
cause which arose after the institution of 
the suit or the appeal,eg., the purchase 
of the interest of the deceased by them 
during pendeney of the appeal, the case 
would according to the opinion express- 
ed by the learned Judges of the Caleutta 
High Court fal within the purview of 
O. XXII, r. 2. Applying this test to the 
facts of this case, in my opinion the 
right to sue the sons of Mangla Mal sur- 
vived on the death of Balmukand against 
Morli Dhar by virtue of a sale that ad- 
mittedly took place in his favour before 
the institution of this appeal I hold, 
therefore, that the present case is fully 
eovered by O. XXII, r. 2 and that no appli- 
cation under O, XXII, r. 4 is necessary in 
this case and that the appeal can proceed 
*Page o£ 11 O. W. N.—[Ed. | 
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against Murli Dhar in the absence of tbe 
heirs of Balmukand. < 

Tam also of opinion that O. XXII, r. 10 
applies to this case because owing to, an 
arrangement in the form of asale or partition 
the property in dispute now vests in Murli 
Dhar alone. Order XXII, r. 10 provides 
that in the case of an assignment, creation 
or devolution of any interest during the 
pendency of asuit, the suit may, by leave 
of the Court be continued by or against 
the person to or upon whom such interest 
has come or devolved. By virtue of O. 
XXII, r. 11, the provision of r.10 applies 
to appeals also and, therefore, there has 
een an assignment or devolution of the 
interest of Balmukand in favour of Murli 
Dhar and consequently the appeal can by 
the leave of this Court be continued against 
Murli Dhar. No cause whatsoever has been 
shown why such leave should not be 
granted and I would consequently grant it. 
That O. XXII, r. 10 applies to the facts of 
this case is supported by a judgment of 
the Calcutta High Court in Rajani Kanta 
Roy v. Jyoti Prosad Singh Deo (4). In that 
case also an application for the substitution 
of the heirs of a deceased defendant was 
made abouta year after his death but it 
transpired that the interest of the deceased 
defendant in the property in suit had been 
sold in execution of a decree and was 
purchased from the auction-purchaser by 
the heirs of the defendant after his death. 
An application made for the substitution 
of the heirs of the deceased defendant was 
treated as one under O. XXII, r. 10 on 
the ground that on the purchase of his 
interest by his heirs there was devoluticn 
of the interest of the deceased defendant 
and, therefore, the case fell under O. XXII, 
r. 10 and that it was immaterial that the 
original application was not under that 
rule but for substitution of the heirs of the 
deceased. Following that authority I 
would allow the application of 12th July, 
1924, to be treated as one under O. XXII, 
r.10. As Murli Dhar is already on the 
record thereis no need to make a fresh 
order adding him as a respondent in place 
cf Balmukand. I would, therefore, hold 
that the appeal has not abated as against 
Balmukand and it survives against Murli 
Dhar, and that in any case there has been 
a devolution of the interest of Balmukand 
in favour of Murli Dhar against whom the 


(4) 75 Ind, Cas, 255; 27 C. W. N, 710; A, I, R. 1924 . 
Cal. 90, DE : 
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appeal oan proceed. The préliminary ob- 


jection, therefore, must be disallowed. 

On the merits the case is concluded by 
& decision of a Full Bench of this Oourt, 
that is, Arjmand Khan v. Shankar Lal (5) in 
which iv was held that there can never 
be a conditional waiver and that a person 
who has. once waived his right to pre-empt 
was incompetent not;only tosue for pre-emp- 
tion but also to defend a suit for pre-emp- 
tion. Mangla Mal, it has been found, had 
waived his right of pre-emption on the 5th 
December, 1919. He is, therefore, not en- 
titled to re-assert that right as a defendant 
in thiscase. The District Judge. has found 
that out of the two properties the plaintiff 
could pre-empt the sale of the house alone, 
the other being a shop. Ashe has given 
no findings as to the market value of the 
house the case must be remanded to 
him for further enquiry into the matter. 

The result is that this appeal is accepted 
and the case remanded to the District 
Judge for decision of the plaintiffs’ suit so 
far as it relates to the house sold by virtue 
of the sale-deed of the 7th December, 1918, 
Musammat Rupan Bai in favour of Loku 
Ram. The District Judge may, if he thinks 
Buch a course necessary for the decision of 
. the other points involved in the suit, re- 
cord further evidence himself of send the 
ease tothe trial Court for recording such 
evidence. The Court-fee paid on the memo- 
randum of the appeal in this Court will be 
refunded to the appellant and the other 
costs will abide the result. 

Dalip Singh, J.—The facts of this 
case are given in the judgment of my 
learned brother (which I have had the 
advantage of reading) and I do not pro- 
pose to repeat them, It should be borne 
in mind, however,that the transfer of Bal- 
mokand's interests took place before the 
decision of the learned District, Judge was 
given in the case. The appeal of the plaint- 
iff-appellant was dismissed with costs. 
The suit had also been dismissed with 
costs. I agree with my learned brother in 
holding that no good ground has been 
made out for Ohhatta Ram, the original 
plaintiffappellant, not having made an 
application for bringing the legal repre- 
sentatives of Balmukand on to the record 
within the ordinary period of limitation. 
I.do not wish to express any opinion as to 
which of the conflicting rulings of this 

(5) 86 Ind. Cas. 1038; 6 Lah. 243; 1 Lah. Cas. 563; A. 
IR. 1925 Lah. 359; 7 Lah. L. J..125 (T. B.) . 
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Court, namely, Gopal Das v. Mul Chand (2) 
and Gurditta Mal v. Muhammad Khan (6): 
is correct. In this particular case the facta 
are distinguishable from either case. Bal- 
mukand transferred his share in the pre- 
empted property to Murli Dhar. He did 
nof transfer his rights in the decree, nor 
was it so contended. The facts of the case, 
therefore, are distinguishable from those 
of Gopal Das v. Mul Chand (2) and Gurditta 
Mal v. Muhammad Khan (6). It seems to 
me that therightsof any person to possess 
or own any property by virtue of a sale 


“are not necessarily the same as his rights to 


possess and own that property as against a 
certain person who has brought a suit for 
possession of that property and against 


‘whom a decreehas been given by the Court, 


In this case, e.g., what becomes of the costs 
of the suit and the appeal which were 
decreed jointly in favour of Balmukand and 
others against the plaintiff-appellant I do 
not think that it is possible to hold that 
those were also transferred by the sale of 
the property to Murli Dhar, and I would, 
therefore, hold that the appeal abates so far 
as Balmukand is concerned. 


I have next to consider whether the 
appeal can proceed as against Murli Dhar 
alone. Under the new Code itis distinctly 
provided that the appeal shall abate as 
against the deceased defendant. It is a 
question to be decided in each case whether 
asa result of an abatement the appeal can 
or cannot proceed against the surviving 
respondents. I would consider on the facts 


“of this case that asit is admitted on both 


sides that a devolution of interest qua the 
property has tåken place in favour of Murli 
Dhar the Court should allow the appeal 
to proceed as against Murli Dhar and leave 
itto be decided whether the result of the 
decree if favourable to the appellant does or 
does not confer any right to the property 
on him. It may be that the heirs of Bal- 
mukand would be able to show that the 
transfer by their father was not good for 
various reasons. If so, the fact that the 
plaintiff-appellant obtained a decree against 
Murli Dhar entitling him to possession of 
the property as against Murli Dhar would 
be quite infructuous. Without having the 
heirs of Balmukand on the record it is quite 
impossible to hold that the &ppeal has 
not abated as against Balmukand. We 


(6) 90 Ind. Cas. 41; 7 Lah. L. J, 44; A. I. R. 1926 Lah. 
37; iE 
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ave nothing but the word of the plaintiff- 
appellant and of Murli Dhar that any such 
re has taken place. At the same 
ime itis quite possible that the heirs of 
Balmukand will not be able to raise any 
' such objection or if thereis any objection 
by them, it may be found against them. 
In that event the decree obtained by the 
plaintifi-appellant against Murli Dhar 
will enable him to get possession of the 
property. Atthe same time the heirs of 
Balmukand may be able to execufe their 
decree for costs if they can otherwise do so 
against the present plaintiff-appellant. I 
would, therefore, hold that in the circum- 
stances of this case the Court should allow 
the appealto proceed against Murli Dhar 
under O. XXII, r. 10 of the Civil Procedure 
Code. 

On the pleadings of the defendant the 
factum of waiver was admitted. Counsel 
for the respondents has urged that this 
waiver was only conditional. The condition, 
however, was duly fulfilled and, therefore, 
the waiver even if conditional became com- 
plete. The fact that subsequently both 
parties agreed to resile from the positions 
that they had taken up would not affect 
the question that waiver had once taken 
place. It follows, therefore, that the plaint- 
iff-appellant must succeed in view of the 
ruling reported as Arjmand Khan y. Shan- 
kar Lal (5). I agree, therefore, that the 
appeal should be accepted and the case 
remanded to the District Judge for the 
decision of the other points in the suit. The 
Court-fee paid should be refunded and the 
other costs should abide the result. 

R. L. Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Civin Reviston No. 186 or 1926. 
April 20, 1927, 

Present :—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Boys. 

Tus SECRETARY or STATE ror INDIA 
iN COUNCIL—Dsrenpant—APPLicantT 
versus 
BHAGWAN DAS AND ANOTHER— PLAINTIFFS 
AND B. N. W. RAILWAY COMPANY— 
DEFENDANT— OPPOSITE PARTIES. 
Railways Act (I X of 1890), s, 72—Risk Note Form H 
—'Loss', whether includes loss of part of consignment 


noi consisting of complete package—Misconduct of 
Railway Cempany--Burden of proof. 


BRORETARY' OF STATH FOR INDIA T. DHAQWAN DAS. 
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The word ‘loss’ inthe new Risk Note, Form H in- 
eludes loss of part ofa consignment or package and 
a Railway Company is not protected by the risk note 
from liability for loss of part ofa consignment not 
consisting of one or more complete packages. [p. 443, 
col. 1. 

Serin y of State for India v. U. P. Glass Works 
(1), commented upon. 

When the inference of misconduct on the part of 
the Railway can be legitimately drawn from the cir- 
cumstances of the case it is not necessary to call upon 
the saga to give evidence of misconduct. [p. 442, 
col. 1. 

Civil revision from an order of the Judge, 


Small Cause Court, Deoria, dated the 14th 


of June, 1926. 


Dr. S. N. Sen and Mr. B. Malik, 
Applicant. 

Messrs. A. P. Pandey and Rudra Narain 
Srivastava, for the Opposite Parties. 

REFERRING ORDER. 

Lindsay, J.—This case raises a ques- 
tion of the correct interpretation of Risk 
Note, Form H, as now amended. In the 
Gazette of India, dated 12th July, 1924, | 
Part I, page 646, ‘there was printed areso- 
lution’ prescribing amended forms of Risk 
Notes which were to take effect from the 
lst of October, 1924. The note now under 
consideration is in one of the amended 
forms. : 

In the ease now before me the Judge 
of the Small Cause Court at Deoria has | 
decreed a claim against the Secretary of 
State representing the G. I. P. Railway | 
Company. He was ofopinion on the evi- 
dence which was led before him that the 
Railway Company was guilty of miscon- 
duct and was, therefore, liable in damages 
to the plaintiffs. 

In this applieation for revision Dr. Sen 
contends that the interpretation put on 
the Risk Note by the Court below is errone- 
ous and he refers toa decision of Mr. Jus- 


for the 


_ tice Daniels reported as Secretary of State 


for India v. U. P. Glass Works (1). 

In this judgment Mr. Justice Daniels has 
interpreted the Risk Note, Form H and also 
the Risk-Note, Form B the contents of 
which are substantially the same. Itseems ` 
to me that if I give effect to the opinion 
expressed in this judgment I cught to 
allow the application for revision. On the 
other hand it has been contended before 
me by the opposite party that the interpre- 
tation placed upon this Risk Note Form by 
Mr. Justice Daniels ought to be reconsider- 
ed. Bearing in mind the importance of 


(1) 95 Ind. E 490; A A. L.J. 697; A. I. R. 1926 
Al 565; 48 A, 584. 
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settling judicially the interpretation to be 
put on these Risk Notes I think my best 
course is, without expressing any opinion 
of my own, to refer this case to a Bench of 
two Judges. I do so accordingly. 
JUDGMENT. ` 
: Walsh, J.—This case has been argued 
in revision or rather under s. 25 of the 
Small Cause Oourts Act, and having regard 
to a decision of Mr. Justice Daniels, report- 
ed as Secretary of State for India v. U. P. 
Glass Works (1) and relied upon to some 
extent by the Railway, Mr. Justice Lindsay 
has referred the matter to two Judges, ap- 
parently feeling that unless he differed 
from the decision he ought to allow the 
revision; but that, on the other hand, 
he was not prepared to follow the decision. 
Under the circumstances we do not 
think it necessary todiscuss in detail the 
decision of Mr. Justice Daniels beyond 
holding that itdoes not, in our opinion, 
apply to the facts of the case before us, and 
that if the true interpretation of it is that 
in the case before us the Railway Company 
would be exempt from liability, unless the 
consignor proved actual misconduct, we 
should be unable to agree with it, leaving 
it to other Tribunals in other cases which 
may arise to decide how far our decision 
is actually inconsistent with what Mr. 
Justice Daniels decided. In this case the 
matter seems tous to be perfectly clear. 
. The facts have’ been found in avery clear 
and ably stated passage in the judgment 
of the Small Cause Court Judge. We may 
summarise his findings in this way. There 
was one package or bale. It contained 
dhotis, When it was received at the sta- 
tion of despatch it was weighed in by the 
weighing clerk, and its weight was cor- 
rect, and was entered on the forwarding 
note as being4 maunds and 26 seers, There 
was no suggestion that the scales were out 
of order, The bale when received into the 
custody of the Railway servants at the sta- 
tion of despatch and weighed appeared to 
be in anormal condition, that is to say, it 
appeared to have been properly packed 
and showed no signs of slackness in the 
sewing up or of interference. It then pass- 
ed into the custody of the servants of the 
Railway Company for storage in the godown 
or ware-house or other place where such 
goods are kept awaiting transport. When 
the wagon for transport was ready the bale 
which had not left the custody of the 
Railway Company's servants was then 
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placed in à wagon and the wagon was, 
sealed for transit. On [arriving at the 
destination it was found that although the 
seal of the wagon was intact the bale was 
quite the reverse. It had been opened, it 
had been re-stitched, it was short in weight 
and there were ll pairs of dhotis missing 
from it. The seal ofthe wagon appeared 
not to have been tampered with, and there- 
fore, unless some mischievous and dishonest 
servant had discovered some method of re- 
moving the seal and replacing it without 
leaving any indication. of such an operation 
it must be assumed that the pilfering, which 
undoubtedly took place, took place before 
the wagon was sealed. Afaint suggestion 
seems to have been made by the Railway 
Company that the shortage in weight was 
due to evaporation of moisture, The learn- 
ed Judge evidently experienced great 
difficulty in treating this suggestion seri- 
ously, and we are not surprised, because 
whatever evaporation of moisture there may 
have been, and it is surprising to hear that 
dhotis canbe sold in such a condition, it 
would be necessary to infer that the 11 
pairs of dhotis had leaked out of the hole or 
re stitching and somehow escaped from the 
parcel—a perfectly ridiculous suggestion. 
The result, therefore, is that on the evidence 
called ‘by the Company, because the whole 
of the facts ‘which we have just summaris- 
ed constitute the history of the Company's 
dealings with the parcel from the moment 
when it was received into their custody, 
it follows that the leakage or pilfering must 
have taken place after the goods were 
weighed while they were in the custody’ 
of the Company and before the wagon was 
sealed. The material provision which re- 
lieves the consignor from the burden of 
proving misconduct is the following sen- 
tence: “If misconduct onthe part of the 
Railway servants can be fairly inferred from 
such evidence." The learned Judge has 
inferred that the pilferage took place after 
the goods were received by the booking 
clerk, and, therefore, as a result of miscon- 
duct by the Railway servants. We agree 
and we hold,as no doubt he held, that it 
is the only possible inference to be drawn, 
because even if the Railway servants did 
not themselves commit the pilfering and 
share the loot, which they pgobably did, it 
would have been impossible for any body 
to have obtained access to the package in 
such a way as to extract ll pairs of dhotis 
and to sew the package up again without 
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a breach of duty on the part ofthe Railway 
Company's servants which would amount 
to misconduct, because even if it might not 
be criminal, though in mast cases it would 
be, a Railway servant, who is placed as a 
kind of guardian over the goods of the 
public in transit, is undoubtedly guilty 
of misconduct if he allows a trespasser to 
obtain access to such goods. In our view 
the Risk Note creates no difficulty. Where 
the inference, which the learned Judge in 
' this case has drawn may legitimately, be 
drawn, it is not necessary to call upon the 
consignor to give evidence of misconduct. 
Therefore, it was unnecessary in this case. 
We think the inference was legitimate and 
there isno ground for interference with 
the decision. The head-note of Mr, Justice 
Daniels judgment undoubtedly purports 
to deal with cl. (a). This case before us 
arises under cl. (b). Totakethe view that 
the Railway is protected from liability where 
it is only a part of a consignment, not con- 
sisting of one complete package, which 
has been lost, seems to us to do vio- 
lence ‘to the expression “pilferage from a 
. package " and to be inconsistent there- 
with. Pilferage froma package must in 
nearly every case beofa part of that package, 
however many packages there are in the 
consignment, and, therefore, we can only say 
that if the learned Judgeintended his rul- 
ing to apply to that provision in cl. (b), 
we are unable to agree with it. 

This revision must be dismissed with 
costs. 

Boys, J.—This revision raises a ques- 

tion of the interpretation of Risk Note Form 
H, one of thenew forms provided for the des- 
patch of goods by Railway. It is to ‘be found 
on page 691 of Part I of the Gazette of India of 
the 12th of July, 1924. Ineed not repeat the 
facts. They amount to this that out of 11 
bales of cloth goods it was found on arrival 
that one of the bales had been tampered 
with and 11 pairs of dhotis were missing. 
The suit is to recover from the Railway 
“Company the valueof these dhotis. It may 
be taken as found in faetthat the evidencein 
ihe case proves up to the hilt tbat the dis- 
appearance of the 11 pairs of dhotis was due 
to the* misconduct of the Railway servants.” 
The trial Court held the Railwey Company 
liable. i 

The defendant came to this Court in 
revision on three grounds, of which the 
only one that we have to consider is :— 

* Because the consigument having been 
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made under Risk Note, Form H (new) the 
petitioner Railway Company is absolved 
from all liability to the plaintiff for non- 
delivery of a part of the consignment not 
consisting of one or more complete packages." 

The Risk Note set out that the consignor 
agreed to hold the Railway Administration 
“ free from all responsibility foréany loss, 
destruction or deterioration of, or damage 
to, all or any of such consignments from any 
cause whatever, except upon proof that such 
loss, destruction, deterioration or damage 
arose from the misconduct of the Railway 
Administration's servants.” This is the only 
portion of the Note which declares the 
liability or otherwise of the Railway. It is 
followed by a proviso divided into two 
parts but that proviso merely provides 
in two cases rules as to the production 
of evidence and as to how misconduct. 
is to be proved and when it may be 
inferred. It is clear that primarily the 
burden of proof is on the claimant to es- 
tablish misconduct, Recognising, however, 
that a private consignor cannot ordinarily 
be fairly expected to be able, by any means 
in his own power, to lay before the Court 
the history of the dealings with the consign- 
ment between the time he handed it over 
and the time the consignee took delivery, it 
has been provided that in two cases (a) and 
(b) the Railway Administration shall be 
bound to disclose their dealings with the 
package in transit and to give evidence 
thereof, before the consignor is called upon 
to prove misconduct. If, when such evi- 
dence has been given, an inference of mis- 
conduct on the part of the Railway Company 
can fairly be drawn from that evidence, the 
claimant has proved his case of misconduct 
and need do nothing further. If such an 
inference cannot fairly be drawn then he 
has to discharge the burden of proving the 
misconduct. This obligation is thrown on 
the Railway Co. only in the two cases 
coming within the cls. (a) and (b) of the 
proviso. With what cases there may be 
not coming within those two clauses we are 
nothere concerned, but alleged deteriora- 
tion suggests itself as one such case. It has 
so far been necessary to refer to the pro- 
viso only in order to make it clear that the 
proviso does not deal with the primary 
issues in the case but only with the method 
of proof of such issues. 

The primary issues in this case were 
two :— 


(1) Did the disappearance in transit of 
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1) pairs of dhoties constitute “loss, destruc- 


tion or deterioration of, or damage to, all 


or any of such consignments ?" 

(2) Ifit did constitute “ such loss eto," 
did “such loss etc." arise from the mis- 
conduet of the Railway Administration's 
servants ? 

The second question has been answered in 
favour of the plaintiff and in this case at 
any ratethe answer amounts to a definite 
finding of fact. 

As to the first issue it is contended in the 
ground ofrevision which we have set out 
that “‘non-delivery of part of a consignment 
not consisting of one or more complete pack- 
ages " does not come within theterms ‘ the 
loss etc." Itis contended that to bring the 
case within those terms there must have 
been loss of a whole consignment or of the 
whole of one or more packages forming part 
ofa consignment, I am not concerned to 
eonsider decisions on the old form. It was 
notoriously a most unsatisfactory form, and 
it has, in my view, been wholly re-cast. It 
is obvious that many of theexpressions that 
occurred in the older form must of necessity 
finda place in the new. Butit is very far 
from being a necessary corollary that all 
decisions on the scope of particular words 
in the old form still hold good to assist us 
in interpreting the same words in the new 
form when the form has been wholly re-cast. 
I confine myself, therefore, to an interpreta- 
tion of this form. We have been pressed 
with the decision of Mr. Justice Daniels in 
Secretary of State for India v. U. P. Glass 
Works (1) which is a decision uponthe new 
form, and itis in consequence of that de- 
cision that Mr. Justicé Lindsay has referred 
this matter to a Division Bench. In that 
case, there was a disappearance in transit 
of 5 tons out of 15 tons of coal. Mr. Justice 
Daniels held that the existence of the term 
* non-delivery " in proviso (a) showed that 
“loss, destruction or deterioration of, or 
damage to, all or any of such consignments” 
must be held to include "non-delivery." He 
held that “loss” must be held to include 
“non-delivery.” In that finding and the 
reasons therefor I concur. He went further 
and held that the non-delivery must be non- 
delivery ofthe whole of a consignment or 
of one or more complete packages and 
there was in the ease before him only non- 
delivery of a part ofa consignment. He, 
therefore, dismissed the suit. While hold- 
ing that the fact of the form being drawn 
up.in the shape of a main provision, follow- 
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ed by a proviso (a), showed that the case 11 
the proviso (a) was included inthe cireums- 
tances set out in the main provision, he did 
not consider the proviso (b) at all I have 
no materials to say why he did not consider 
that second clause of the proviso but pos- 
sibly his reason was that the pilferage of 5 


_out of l5 tons of coal, presumably loaded 


in bulk in a truck, could hardly be describ- 
ed as pilferage from a package, Applying, 
however, his reasoning to the proviso (b) 
it is clear that * pilferage from a package" 
must also be held to come within the main 
clause '! loss etc." ; or conversely, the phrase 
* loss ete ," must include, at any rate in one 
case, (i.e, pilferage of part of a consign- 
ment) loss of part of a consignment. While, 
therefore, Lam of opinion that Mr. Justice 
Daniels was, if he held that the loss of 5 
tons of coal out of 15 tons could not be 
held to be pilferage from & package, right 
in holding that the proviso could not be 
applied when considering the question of 
burden of proof, [for it is clear that pro- 
viso (a) did not apply], I am unable to 
agree with him when he goes further and 
holds that“ loss ©” does not include loss of 
part of a consignment or package and that 
the Railway Company is "protected from 
liability for loss, including non-delivery, of 
part of a consignment not consisting of one 
or more complete packages" In my view 
if the case before him could not be held to 
amount to “ pilferage from a package" the 
proviso as to the burden of proof had no 
application, as it certainly did not come 
within clause (a) of the proviso. But, un- 
less it can be held that “loss” includes 
some cases of “loss of part" and not others 
which there seems no ground for suggesting 
the Railway was liable for the “loss” of a 
portion of the consignment, if the plaintiff 
could be held to bave succeeded in proving 
misconduct, (and in proof of that he was 
entitled to rely upon any evidence that was 
actually produced by himself or by the 
Railway), even if the Railway had pro- 
duced proof which in law they were not ob- 


.liged by the proviso to produce. I hold, 


therefore, that loss of a portion of a con- 
signment or of a package does come within 
the main provision of the form. In this 
case it is further clear that the circum- 
stances came within cl. (b) of the proviso 
and the Railway were properly called upon 
to give information and evidence. On that 
evidence it has been found that there was 
misconduct, and these findings are sufficient 
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to dispose of the case in the plaintiff's favour 
and he was rightly given a decree. I 
would dismiss the application. 

A. N. A. Application dismissed. 





MADRAS HIGH COURT. 
Seconp Civin AppgaL No. 891 or 1925. 
February 1, 1927. i 
Preseni:—Mr. Justice Ramesam. 
T. R. KALIAPERUMAL NAICKER AND 
OTHERS — PLAINTIFFS—ÀPPSLLANTS 
versus 


O. S. RAMACHANDRA IYER AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII— 
Provincial Insolvency Act (V of 1920), ss. 28, 29.— 
Limitation Act (IX of 1908), s. 22- Defendant, ad- 
judication of, as insolvent subsequent to institution of 
suit— Official Receiver, addition of, as party—Limita- 
tion—Interim Receiver, position of. ` 

The caseof a defendant becoming an insolvent 
after the suit is filed is strictly like any other case 
of devolution. The Official Receiver in insolvency 
may be regarded asa continuation of the original 
defendant. [p. 445, col. 1.] 

When a suit is filed prior to an order of adjudica- 
tion, the only possible person who can be made 
defendant is the party himself, and all that can be 
done if he is declared an insolvent after- 
wards is to bring as a party the Official Receiver on 
whom the interest has devolved. [ibid.] 

If the Court insists on the Official Receiver being 
brought in as a defendant the Official Receiver will 
have to be brought in not because he is an essential 
party tothe suit in the sense that his absence is 
fatal to the suit and if he is impleaded at a later date 
the suit will be regarded as filled on that date, but 
because of the provisions of s.29 of the new Pro- 
vincial Insolvency Act V of 1920. [ibid] 

There is no rule of limitation governing an appli- 
cation to bring the Official Receiver afa party in such 
cases. Directions of Court unders.29 are the only 
matters that can govern the prccedure in regard to 
the bringing in of the Official Receiver as a party. [p. 
446, col. 1.] : 

The order of appointment of an interim Receiver 
has not got the same effect asa vesting order or an 
order of adjudication. The effect of the appointment 
of an interim Receiver is that he will have such'of 
the powers conferrable on a Receiver appointed under 
the Civil Procedure Code, as the Court may direct. 
[ibid.] NE 

Second appeal against the dceree of the 
Court ofthe Subordinate Judge, Kumba- 
konam, in A. S. No. 37 of 1924, presented 
against that of the Court of the District 
"Munsif, Kumbakonam, in O. S. No. 606 of 
1921. A l 

Mr. Watrap Subramania Tyer, for the 
Apoellants. : 

Mr, &, Kuppusami Iyer, for the Respond- 


ents. 
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JUDGMENT.—The facts of this second 
appeal may be stated as follows:—The lst 
defendant Somu Asari executed a: deed of 
mortgage, Ex. A,on 27th October, 1907, in 
favour of one Govinda Asari for Rs. 100 pay- 
able in two years with interest at 12 per cent. 
per annum and a higher interest in default. 
Govinda Asari, the mortgagee, died on 19th 
August, 1914, leaving two sons, Amirtha- 
linga Asari and Ohinnasami Asari. In a 
partition between the sons the suit deht fell 
to the share of Amirthalinga Asari. He 
was declared an insolvent and his properties 
vestedin the Official Receiver of Tanjore 
who files this suit for recovery of money due 
onthe mortgage deed. The suit was filed 
on 26th October, 1921. The suitiwas origin- 
ally filed against four defendants. and we 
may ignore the 4th defendant for the pre- 
sent. The 2nd defendant purchased the 
property from the lst defendant. The 3rd 
defendant again purchased the pro- 
perty in execution of a decree against 
the 2nd defendant. The 3rd defendant 
filed an application for being declared an 
insolvent on 16th November, 1920. Under 
a. 20 of the Provincial Insolvency Act, the 
Official Receiver was appointed interim 
Receiver on 17th January, 1921. On 20th 
December. 1921, an adjudication order was 
passed. On 25th April, 1922, the plaintiff 
applied that the Offieial Receiver of Tanjore 
in the capacity of a Receiver of the estate of 
the 3rd defendant should be made defend- 
ant and he was accordingly made the 5th 
defendant. 'The only point raised in the 
lower Appellate Court and argued before 
me is whether the suit 4s barred by limi- 
tation by reason of the fifth defendant being 
impleaded in the suit on 25th April, 1922, 
which was more than 12 years from the date 
when the cause of action arose. Mr. Watrap 
Subramania Fyer who appears for the ap- 
pellant relies on s. 28 (7) which says that 
an order of adjudication shall relate back 
and take effect from the date of the presen- 
tation of the petition on which it is made. 
He contends that the effect of the order of 
adjudication and the vesting order which 
followed is that it must be taken that the 
adjudication and the vesting were made on 
16th November, 1920, the date of the appli- 
cation, and ifthe suit was filed after that 
date without the Official Receiver as a party, 
it was defective, and as the defect was 
cured by bringing him as a party on 25th 
April, 1922, the suit is barred under s, 22 of 
the Limitation Act. : 
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* Order XXII of the Civil Procedure Code 
deals with the devolution of interest by the 
operation of law and not by act of parties.* 
Though there,is one rule dealing with posi- 
tion of a plaintiff becoming an insolvent 
thers is no rule dealing with a defendant 
becoming an insolvent. If there is no pro- 
vision of law then the case of the defendant 
becoming an insolvent is strictly like any 
other case of devolution. -The Official Re- 
ceiver in insolvency may be regarded as a 
continuation of the original defendant. If 
the suit was filed prior to the order of ad- 
: judieation, the only possible person who 
can be made defendant is the party him- 
self, and all that can be done is, that if he 
js deelared an insolvent afterwards to bring 
as & party the Official Receiver on whom the 
interest has devolved, if one so chooses. 
But now, Act V of 1920, s. 29 provides 
for the ease of a defendant who has been ad- 
judicated an insolvent. Section 29 says: 
“Any Courtin which a suit or other pro- 
ceeding is pending against a debtor shall, on 
proof that an order of adjudication has 
been made against him under this Act, 
either stay the proceeding or allow it to 


continue on such terms as such Court: 


-. may impose." Hg Court allowed the 

suit imposing some further terms it can 
proceed only on those terms being com- 
plied with. If the Court insisted on the 
Official Receiver being brought in as a 
defendant the Official Receiver will have 
to be brought in not because he is an 
essential party to the suit in the sense 
that his absence is fatal to the suit and 
if he is impleaded at a later date‘ the 
suit will be regarded as filed on that 
date, but because of the provisions. of s. 
29 of the new Act. The suit was rightly 
filed on 26th October, 1921, and there is 
a devolution of interest on the Receiver 
who is merely a continuation of the original 
defendant. Section 28 (7) must be read in 
conjunction with ss. 28 (2) and 29. Section 
z& (2) says that, if suits or legal pro- 
ceedings are taken after the order of ad- 
judication they shall not be commenced 
except with the leave of the Court on 
such terms, as.the Court may impose. But 
we are not concerned here with a suit 
filed after the order of adjudication. The 
present suit was filed before the order of 
adjudication, and as it was then filed, it 


was properly filed and not defective. The | 


- [*His Lordship has apparently overlooked r, 10— 
Ed.) 
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appellant contends that the plaintiff had 
not obtained the leave of Court for the 
filing of that suit. Mr. Subramania Iyer 
refers me toa number of cases under s. 
28 (7). Most of these cases had to do with 
the effect of dealings by the insolvent in 
the interval between the application and 
adjudication. For instance,*in Sheonath 
Singh v. Munshi Ram (1), it was held that 
alienations by the insolventare not valid 
against the Official Receiver. The effect 
of s. 28 (7) was correctly described there. 
The actual sections referred to there are 
the corresponding sections of the old Act. 
“No vesting takes place until an order of 
adjudication is made. It is the making of 
the order of adjudication which vests the 
property and only upon such an order 
being made can any vesting take place at 
all, But once the order is made the effect 
created by it is, by a legal fiction taken 
to relate back to the’ presentation of the 
petition or, in other words the commence- 
ment of insolvency”. For all purposes 
of the Insolvency Act this fiction has to 
be used and it isa very useful fiction; but 
outside those purposes it has no place. 
The filing of a suit prior to the adjudica- 
tion may be regarded outside the purpose 
of the Insolvency Act with reference to ths 
provisions of s. 28 (2). The decision in Mok- 
shagunam Subramania Iyer v. Ramakrishna 
Iyer (2) relates to a case where a suit was 
filed after adjudication. There the learn- 
ed Judges referred to the order dating 
back to the petition. All the other cases 
referred to by Mr. Subramania Iyer are 
not cases relating toinsolvency but general- 
ly cases on the effect of a party being 
brought in at a later stage of the suit 
when the suit. was defective without the 
presence of the party earlier. I do not 
think that those cases have anything to 
do with the matter before me. To hold 
otherwise would beto lay down a rule of 
law which would be impossible for one to 
comply with, 

The second point raised by Mr. Subra» 
mania Iyer is that the Receiver ought to 


. have been made a party at least on 20th De- 


cember, 1921. But once it is held that the 
suit was rightly filed on 26th October, 
1921, and the bringing in of the Official 
Receiver is merely amatter of compliance 
(1) 55 Ind. Cas. 941; 42 A, 433; 9 Ue PL. R. 
122, 18 A. L. J. 449. 4 gah an 


(2) 70 Ind. Cas. 357; 18 L. W, 43; A. I. R. 1992 M 
335; 42 M. L. J, 426, um ids 
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with such orders as the Court may pass 
under s. 29 of the Insolvency Act, the fact 
that he might have been brought in De- 
cember, 1921, and not in April, 1922, makes 
no difference. There is no rale of limitation 
governing the application to bring the 
Official Reosiver as a party. Directions of 
Court under s. 29 are the only matters 
that can govern the procedure in regard 
to the bringing in ofthe Official Receiver as 
a party. 

The third contention of Mr. Subramania 
Iyer is that as the interim order was passed 
on 17th January, 1921, the properties vested 
in the Official Receiver on that date and 
as the suit was filed 9 monthsafter that date 
the Official Receiver could have been made 
aparty. But the order of the appointment 
of the interim Receiver has not got the 
same effect as the vesting order or the 
order of adjudication. The effect of the 
appointment of an interim Receiver is that 
he will have such of the powers conferrable 
on a Receiver appointed under the Code 
of Oivil Procedure, 1908, as the Court may 
direct. Exhibit VI which isthe order ap- 

ointing the Official Receiver.as the interim 
Boto shows that he was appointed as 
interim Receiver only for the purpose of 
realisation of the assets of the insolvent, to 
collect the rents and debts due tothe in- 
solvent and for similar other purposes. 
But the properties themselves do not vest 
in the Official Receiver by reason of such 
an interim order. Therefore, the contention 
of Mr. Subramania Iyer fails. 

The result is the decision of the lower 
Appellate’ Court is right and the second 
appeal is dismissed with costs, — 

V. N. Y. Appeal dismissed. 


PATNA HIGH COURT. 

Lerrers Patent APPEAL No. 56 or 1926. 

April 20, 1927. 
Present;—8ir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Kulwant 
Sahay. : 

GHURAN RALAND oTBE«S —DEFENDANTS 

—APPELLANTS 
. © versus 
Babu KALI PRASAD SINGH AND OTHE&8 
: —PLAINTIFFS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 4?, O. KAT, 
_y 100, 108—Pro forma defendant mot impleaded in 
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execution proceedings, whether *judgment-debtor' —Sale 
—Dispute as to possession—Separate suit, whether 
maintainable, 

Certain co-sharer landlords who had acquired pos- 
session somehow of certain plots within the holding 
of one of their tenants mortgaged their share exclud- 
ing zerait and khas lands. Vhemortgagees brought 
asuit for rent against the tenant impleading the 
landlords as pro forma defendants and obtained 
a decree. They put up the holdingfor sale without 
making thelandlords parties to the execution pro- 


KALI PRASAD SINGE. 


‘ceedings, and purchased it themselves. The landlords 


took proceedings under O. XXI, r.100, Civil Pro- 
cedure Oode, for the purpose of having excluded 
from. the sale the plots of which they were in 
possession. The application failed and they brought 
a suit under O. KAT, r. 103, Civil Procedure Code, 
claiming possession of the plots: 

Held, that the landlords, though they were pro forma 
defendants to the suit, ought not under the ¢ircum- 
stances to be regarded as judgment-debtors in the rent 
suit, and that they were, therefore, entitled to bring ' 
a separate suit and were not bound to have the 
question disposed of in the exezution of the rent suit. 
[p. 447, col. 1.] i 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Ross, dated the 24th 
May, 1926, overruling a decision of the Sub- 
ordinate Judge, Arrah, dated the 16th 
August, [923. . 

Mr. R. T. N. Sahai, for the Appellants. 

Mr. Janak, Kishore for Messrs, Sambhu 
Saran and B. K. Prasad, for the Respond- 


ents, 
JUDGMENT. 

Miller, C. J.—On the whole,although the 
facts of this case might have been a little 
less obscure than they would appear to be 
I think that the appeal must be dismissed, 
The only question which is raised in the 
appeal before us now is whether the plaint- 
iff& were entitled to bring a separate suit or 
whether they ought not to have had the 
question now under determination disposed 
of in execution in the rent suit. The facts 
asfar as one can gather them from the 
evidence put before us are that the plaintiffs 
are co-sharer landlords having a12 annas 
share in Mauza Gobardhanpur. Within 
that 12-annas share was the holding in the 
occupation of the Ist defendant. By the 
year 1913 the plaintiffs appear to have 
acquired by some means or other possession 


. ofcertain plots within that holding and 


were retaining them as their own, for in ` 
the Record of Rights published in that year 
although the lst defendant is recorded as 
tenant, certain of the plots which are the sub- 
ject of the present dispute are entered in the 
remarks column as in the adverse possession 
of the plaintifs, the tenure-holders. In 1914 
that is inthe following year the plaintiu. 
granted a usufructuary mortgage to f 
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defendants Nos. 7 to 9 in their 12-annas 
share in village Gobardhanpur. That 
would include the tenancy of the defendant 
No. 1 but from that mortgage were exclud- 
ed both zerait and khas lands of the plaint- 
iffs. It was clear, therefore, that the rehandars 
knew that under their mortgage they had 


no interestin the bakasht lands which were - 


held by the present plaintiffs themselves. 
It seems to me that the bakasht would 
include these plots which the plaintiffs 
were recorded as being in possession of but 
included with the original tenancy of the 
defendant No.1. In 1918the defendants Nos. 
Tito 9 as rehandars brought a suit for rent 
against the tenants, the defendant No. 1, 
and in:that suit they impleaded the pre- 
sent plaintiffs the tenure-holders for some 
reason or another which does not appear in 
the evidence before us. They were im- 
pleaded we are told as pro forma defendants. 
A decree in that suit was passed and in pur- 
suance of that decree the decree-holders 
took out execution against the defendant No. 
1 himself and put up his holding for sale. 
The present plaintiffs who were the pro 
forma defendants in that suit were not 
made parties in the execution proceedings 
and thereupon the holding was sold and 
the present plaintiffs subsequently took 
proceedings under O. XXI, r. 100 of the 
Civil Procedure Code for the purpose of 
having excluded from the sale the plots of 
which they were in possession. That 
application failed and the present suit was 
brought under O. XXI, r. 103 claiming 
possession of the same plots. The only 
question is whether the plaintiffs were, in 
fact, judgment-debtors within the meaning 
of O. XXI, r. 103. Having regard to the 
facts which I have already mentioned it 
seems to me that they were not judgment- 
debtors. If this land was their bakasht land 
it was nolonger part of the tenancy of the 
defendant No. 1. The suit for rent was 
` against the defendunt No. l in respect of 
that tenancy and it was that tenancy which 
was sold in execution and I cannot help 
feeling that in these cireumstances the 
plaintiffs ought not to be regarded as judg- 
ment-debtorsin the rent suit. Why they 
were added in that suititis impossible to 
say. The documents have not been trans- 
lated and are not before us in this appeal 
and on the whole I think that this appeal 
ought to be dismissed with costs. ' 
Kulwant Sahay, J.—I agree, 
BKP QAN, A Appeal dismissed, 
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LAHORE HIGH COURT. 
Seconp Orvir APPEAL No, 2594 or 1926, 
March 21, 1927. 

Present:—Mr. Justice Zafar Ali. 
KARAM ILAHI AND ANOTHER—PLAINTIFFE— 
APPELLANTS 

versus m 
GHULAM MUSTAFA MINOR son cr 
FAZAL DIN taroves DOST MUHAMMAD 
| — DEFENDANT— RESPONDENT. 

Easements Act (V of 1882), application of, to the 
Punjab—Principles governing easement cases in the 
Punjab—Water-spout, raising of height of—Effect on 
easemeni—Increase of burden. 

The Easements Act is not in force in the Punjab and 
cases of easementsin the Punjab are to be decided on 
the general principles of English Law. ip. 448, col. 1.] 

Raising the height ofa water-spout by 2 or 4 feet is 
not such an appreciable additional burden on the 
erat tenement as to destroy the easement. [p. 448, 
col. 

Damodar Das v. Tilakchand (1) and Keshri Suhay 
Singh v. Hit Narayan Singh (2), distinguished. 

Harvey v. Walters (3), followed. 

Second appeal from the decree of the 
District Judge, Shahpur at Sargodha, dated 
the 23rd July, 1926, modifying that of the 
Subordinate Judge, Fourth Class, Bhera, 
District Shahpur, dated the 1st April, 1926. 

Dr. Muhammad Alam, for the Appel- 
lants. 

Mr. Muhammad Monier, for the Respond- 


ent. 

JUDGMENT.—There was a parnala 
or water-spout on the roof of the defendant's 
house to discharge water on to a land which 
belongs to the plaintiffs. Recently the 
defendant raisedthe heightofthe roof and 
along with thatof the water-spout. The 
question of law involved in this second 
appeal is whetherby raising the height of 
the spout the defendant has placed an 
appreciable additional burden on the plaint- 
iffs land. The original height-was 71 feet 
which according to the plaintiffs was in- 
creased by 4 or4 feet. But oneof the plaint- 
iffs' witness who isa mistri stated that the 
increase was to the extent of 24 feet. The 
lower Appellate Court held that “a fall from 
10 to 12 feet is surely a heavier burden than 
a fall from 7$ feet, the admittedly original 
height of the parnala; but this increase can 
be easily remedied by covering up the 
parnala with tin or bricks so that the water 
may fall exactly on the place whereit used to 
fall and the additional height may not in any 
way increase the burden of the servient 
tenement. This would be the«nost equitable 
course to adopt in this case so that the de- 
fendant may continue to enjoy his easement 
without extra burden on the plaintiff,” 
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Counsel for the appellants contends that 
having found that the burden was increased, 
the District Judge was not competent to 
suggest a remedy forit but that he must 
have decreed the plaintiffs’ suit. In sup- 
port of this contention he cites Damodar 
Das v. Tilak Chand (1) and Keshri Sahay 
Singh v. Hit Narayan Singh (2). Both these 
cases appear tobe distinguishable. In the 
former, asingle storeyed house witha thatch- 
ed roof from a portion of which the rain- 
water was discharged on to the plaintiff's 
land was converted into a' three storeyed 
pucca house with five spouts. -It was held 
that there was, a , considerable inerease of 
burden within the meaning of s. 23 of the 
Easements Act. In Keshri Sahay Singh v. 
Hit Narayan Singh (2) the owner of the 
dominant tenement had the right to let 
the rain water fromthe roof of his house 
drop from the eaves onto theroof of the 
gervient tenement from a distance of seven 
feet; but be subsequently raised the height 
of his roof to about 21 feet from the roofofthe 
servient tenement and, instead of allowing 
the water to drop from the eaves, he poured 
it down through pipes. It was held that 
the burden on the servient tenement had 
increased and that, therefore, the easement 
was extinguished. 


Asalready stated, the increase in the 
height of the spout in the present case is 
only 24 or 4 feet, and the learned District 
Judge appears to have held that the ad- 
ditional burden thrown on the plaintifis 
land was so slight that it could be remedied 
by covering up the groove of the parnala 
by means of bricks or tin. It may further be 
observed that the Easements Act (V of 1882) 
is not in force in this Provinte and cases 
like the present are decided on general 
principles of English | Law. These prin- 
ciples were enunciated in Harvey v. Waliers 
(3) and Thomas v. Thomas (4) which cases 
‘are cited in Suresh Chandra Biswas v. Jagen- 
dra Nath Sen (5). In Harvey v. Walters (3) 
the house in respect of which an easement 
was enjoyed was pulled down and was re- 
placed by a new house three feet higher 


than the original one. The Oourt held 
; 13 A. L. J. 791. 
(1) 30 Ind. Ons. 941; 
. Cas. 907. 
(8 i873) e QC. P. 162; 42 L. J. O. P. 105; 28 L. T. 
343. . 1 
5) 2 C. M. & R. 34; 1 Gale 61;5 Tyr. 604; 4 
Q gep, 156 E. R. 15; 41 R. R. 678. 


(5) 58 ind. Ons. 854; 32 O. L. J.27; 240. W, N. 
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that,in these circumstances as there wa 
no addition to the burden the easement re- 
mained unaffected. The plaintiff there was 
the owner of certain premises the eaves of 
which projected over adjoining land of the 
defendants and had become entitled by 
length of user to have the rain-water drop 
from such eaves on to the defendant's land. 
The plaintiff in re-building his premises 
carried the wall. abutting on defendant's 
land to a slightly greater height than be- 
fore, and raised the height of the eaves 
from the ground to the same extent, As 
there was no evidence that a greater burden 
wasthrownon the servient tenement by 
the alteration, it was ruled that the ease- 
ment was not thereby destroyed, and the 
plaintiff was entitled to the right of eaves 
drop from the premises as altered. This 
decision followed the earlier case of Thomas 
v. Thomas (4). 

What has occurred in the present case 
is similar to what took place in Harvey v. 
Walters (3) and the principle laid down 
therein appliesto it. The decision of the 
learned District Judge is, therefore, in 
accordance with the above ruling. and 
appears to be equitable and just. 

The defendant has filed cross-objections 
as against that order of the District Judge 
which requires him to remove the roof from 
over the stair-case which has recently been 
roofed by him and from over which the 
rain-water is discharged on to the plaintiffs’ 
land. The objection is based on the 
ground that the plaintiffs did not speci- 
fically ask for the removal of that stair- 
case in their plaint. This objection is not 
tenable because the plaintiffs’ case on the 
whole was that the burden had been increas- 
ed and should be removed. . 

I, therefore, dismiss the appeal as well 
asthe cross-objections, The parties will 
bear their own costs in this Court. 


Appeal and cross-objections dismissed. 


R. L. 


r 
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PATNA HIGH COURT. 
APPEAL From ORIGINAL DmoggE No. 42 
oF 1926. 
February 1, 1997. 
Present:—-Mr. Justice Das and 
Mr. Justice Adami. 
Kumar GANGANAND SINGH anp 
OTHE&S—PLALINTIFFS——ÁAPPELLANTS 
j versus 
Maharaja Sig RAMESHWAR SINGH- 
BAHADUR AND ANUTHER—DEFSNbDANTS 
— RESPONDENTS, 

Guardians and Wards Act (VIII of 1890)—Appoini- 
ment of guardian—-Postponement of age of majority 
—Majority Act (IX of 1875), s. 8—Application by 
guardian ad litem for discharge stating) minor has 
attained majority—No notice to minor—Order for 
service of summons as major—Minor, whether bound 
—Hindu Law—Mortgage-suit against members of 
joint Hindu family—Mortgagee choosing mot to sue 
karta alone in his representative capacity, whether can 
challenge suit by minor to set aside decree—Fraud—- 
Remedy—Separate suit—Suit to set aside consent 
decree on mortgage without attacking final decree, 
wiether maintainable—Onus—Civil Procedure Code 


‘(Act V of 1908), O. XXXIV, rr. 4, 5—Final decree 


necessury only where there isa preliminary decree— 
Preliminary decree, essentials o/—-Guardian, duty of— 
Decree—Consent decree if stands higher than contract 
between the parties—Compromise by infants—Fraud 
as to -age—Rule of equity —Fraudulent misrepresenta- 
tion, what constitutes—Kiling vakalatnama, effect of— 
Estoppzl, subject to Contract Act—Hvidence—Horos- 
copes, admissibility and evidentiary value of. 

Where a guardian has been appointed for & 
minor uuder the Guardians and Wards Act, the 
appointment so made has the effect of prolonging the 
minority under the Majority Act and the minor attains 
his majority only when he completes the age of 21 
years. [p. 452, col. 1.] 

In order to bind a minor by an order of the Court 
calling upon him to defend his case as a major, it 
must be shown that the minor was a party to the 
order, or that the order was passed with notice to 
him. Where an application is put on behalf of the 
guardian ad litem praying to be discharged on the 
ground that the mino? has attained majority and 
‘the Court accedes to the request of the guardian 
ad litem without serving any. notice upon the minor, 
and directs summons to be served on the latter in 
person as a major, the minor is not bound by the 
order discharging the guardian ad litem and declar- 
ing hima major, and is entitled to show ina sub- 
sequent suit that he was a-minor at the date of the 
order. [p. 452, col. 2.] QN 

In a mortgage suit where the plaintiff makes every 
member of a joint Hindu family a party to the suit 
and does not choose to sue the karta alone as 
representing the entire joint family he cannot,in a. 
subsequent suit brought by the minor members of- 
the family to set aside the said decree, ask the 
Court to be put in the same position which he would 
have occupied had he brought a suit and obtained a 
decree against the karta of the joint family alone in 
his representative capacity, and to dismiss the 


‘minors’ suit onthe ground that they were not neces- 


sary parties to the mortgage suit as they were effec- 
tively represented by the karta. [p. 453, col. 1. f 
Although a Court has inherent power to correct its 
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own proceedings when it is satisfied that in passing 
a particular order it was misled by one of the parties, 
a suit is the proper remedy where the case is one of 
fraud on the party. [p. 453, col. 2; p.454, col. 1.] 

Sadho Saran Rai v. Anant Rat (1) and Satdeo 
Narain v. Ramayan Tewari (2), distinguished. 

A final decrees under O. XXXIV, r. 5 is only neces- 
sary where there is a preliminary decree in existence 
under O. XXXIV, r. 4 of the Civil Ppocedure Code. [p. 
456, col. 2.] f 

Where in a consent decree there is neither a 
direction as to accounts being taken between the 
parties nor a declaration as to what sum would be 
due to the mortgagee at the date fixed for payment, 
the said decree is neither inform norin substance 
a prelimjnary décree under O, XXXIV, r.4 of the 
Code. An order as to an account between the parties 
as to what would be due to the mortgagee for 
principal and interest on the mortgage and for his 
costs of the suit (ifany) on the date fixed for pay- 
ment or a declaration as to the amount so due con- 
stitutes the essence of a preliminary decree under 

O. XXXIV, r. 2 of the Code. [p. 457, col. 1.] 

There is no inflexible rule of law to the effect that 
a minor is entitled to obtain the avoidance of pro- 
ceedings undertaken on his behalf ifhe satisfies the 
Court that his guardian consented toa decree against 
him without applying his mind to the question 
whether the terms ofsettlement were for his benefit 
or nt. It is only a rule of prudence and not a rule 
oflaw. [p. 458, col 2.] 

It isthe duty of a guardian forthe suit to be at 
least as vigilant in guarding the interest of the 
minor as he would be expected to be if his own 
interests were involved ; and the Court will ordinarily 
relieve the minor from the effect of a consent decree 


. and give him an opportunity to defend the suit if it 


isestablished that the guardian did,no more than 
put his signature to a petition of compromine without 
considering for himself the question of benefit to the 
minor. [ibid.] 

A consent decree does not stand on a higher footing 
than a contract between the parties and the Court has 
jurisdiction to set aside a consent decree upon any 
ground which would invalidate an agreement between 
the parties. The Oontract Act makes it essential 
that all contracting parties should be competent to 
contract, and a person who by reason of infancy is 
incompetent to contract cannot make a contract with- 
in the meaning of the Act, anda decree based on a 
compromise with a minor is, therefore, void and can- 
not be given effect to ina Court of Law. [p. 460, col. 
2 
Js equity the view has always been taken that if 
an infant be old enough to commit & fraud by induc- 
ing others to think that he is of age, he cannot take 
advantage of it,and, ifthe Court cannot restore the 
parties to their original footing, the infant will be 
bound as if he were an adult. [p. 461, col..1.] 

Leslie Ltd. v. Shiell (3) and Mahomed Syedol Arifin 
v. Yeoth Ovi, Gark (4), relied upon. 

But this ruleis not applicable where the infant 
has not received any advantage and the effect of 
avoiding the transaction will only be to restore the par~ 
ties to their original position. [p. 461, cols. 1 & 2.] 

It is well-established that allowing another person 
to deal with him as ifhe were an adult or doing 
acts which only an adult can properly do is not 
sufficient to constitute fraudulent masrepresentation 
onthe part ofa minor. The representation must in 
order to create liability be an express representation 
and will not be constituted by mere inferenceg 
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suggested by or drawn from the infant’s conduct. |p 
461, col. 2.] - : 

There may bea false representation which is not 
fraudulent, for untruth does not of itself import a 
dishonest mind. In order to establish fraud it must 
be proved that there was an absence of the honest 
belief in the truth of the representation which had 
been made. [p. 462, col. 2] 

Derry v. Peek (7), followed. 

' Therule of,estoppel is a rule of evidence and it 
must be taken subject to the Indian Contract Act. [p. 
464, col. 1.] 


A horoscope prepared by a person who is dead and 
who had special means of knowledge is admissible in 
evidence. [p. 459, col. 2.] 

The mere fact that a minor who receives a sum- 
mons ina suit executes a vakalatnama “and files a 
written statement, without making an express re- 
presentation that he is of age, does not amount toa 
POETA representation that he is of age. [p. 462, 
col. 1. 

Ex parte Jones, In re Jones (6), followed. i 

Appeal from a decision of the Subordi- 
nate Judge, Bhagalpur, dated the 30th 
June, 1925, 

Messrs. C. C. Das, S. M. Mullick, G. N. 
Mukharji, Jyotirmay Ghosh, Raja Ram, H. 
P. Sinha and S. N. Bose, for the Appel- 
lants, . 

Messrs. Sultan Ahmad, S. Saran, Murari 
Prosad, Ram Krishna Jha and A. Sen, for 
the Respondents. i 


JUDGMENT. . 

pass, J.— On the 7th May, 1900, Kumar 
Kamalanand and Kumar Kalikanand, pro- 
prietors of the Srinagar Raj, executed a 
mortgage-bond in favour of the Maharaja 
of Darbhanga to secure an advancé of a 
large sum of money, partly paid and partly 
agreed to be paid by the Maharaja to 
them. Kumar Kamalanand died in 1910, 
leaving three sons, Ambikanand, since de- 
ceased, Ganganand and Achhutyanand 
-and a widow Rani Satyarama. Ganganand 
and Achhutyanand are plaintifs Nos. J and 
‘2 in this action. 
` On the 28th April, 1916, the Maharaja 
instituted a suit to enforce the mortgage 
“security. The defendants in that suit were 
(1) Kumar Kalikanand, (2-4) Abhyanand, 
Bijayanand and Ghanand, sons of Kumar 
Kalikanand, (5) Ganganand, and (6) 
Achhutyanand Abhyanand, Bijayanand 
and Ghanand are the three remaining 
plaintiffs in the present suit. All the 
-defendants other than Kumar Kalikanand 
were minors at the date of the institution 
of the suit,and they were sued as minors 
and guardians ad litem were assigned to 
each of them. Rani Satyarama was ap- 
pointed the guardian ad litem of Ganga- 
pand and Achhutyanand the minor sons of 
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Kumar Kamalanand and Babu Amrita Lal 
Mezumdar, a Pleader of the Darbhanga 
Court, was appointed the guardian ad litem 
of Abhayanand, Bijayanand and Ghanand, 

the minor sons of Kumar Kalikanaud. : 


On the lith December, 1916, Rani Satya- 
rama presented a petition to the Court in 
seisin of the mortgage suit stating there- 
in that Ganganand had attained majority 
and that she should be discharged from 
further acting as the guardian of Ganga- 
nand and Achhutyanand and that Ganga- 
nand should be appointed the guardian 
ad litem of Achhutyanand. The following 
order was recorded by the learned Sub- 
ordinate Judge in the order sheet in regard 
to the petition of Rani Satyarama: 

“Rani Satyarama guardian ad litem of 
minor defendants Nos. 5 and 6 files a peti- 
tion stating that defendant No. 5 has 
attained majority and that defendant No, 
5 should “be appointed guardian of his 
brother the other minor defendant No 6, 
The former fact is supported by an affida- 
vit. 


Orves.—“The defendant No. 5 be allowed 
todefend his caseasmajorand to file written 
statement, that the prayer for appointing 
defendant No.5 as guardian of his brother 
defendant No, 6 be disallowed and if Rani 
Satayarama declines to act as the guardian 
of defendant No. 6 steps be taken for 
appointment of another guardian on the 
8th December, 1916." 

It is alleged by the Maharaja, but which 
allegation is denied by Ganganand that 
Ganganand entered appearance on thellth 
July, 1917, and actualy filed his written 
statement on the 24th July, 1917. 


On the 17th. December, 1918, the Maha- 
raja obtained. a mortgage-decree by the 
consent of the parties. He gave up a lac 
of rupees and the costs of the suit and 
gave the defendants in that suit a year to 
pay the decretal amount which by consent 
of parties was fixed at Rs, 7,42,131-2-3. 


On the 15th December, 1921, the suit, 
out of which this appeal arises, was in- 
stituted by the plaintiffs-appellants for a 
declaration that the consent decree of the 
17th December, 1918, was fraudulent, void 
and inoperative “and for an injunction 
restraining the Maharaja from executing 
his decree against the plaintiffs. The two 
important defendants in this suit are the 


Maharaja and Kumar Kalikanand, the 


wos 
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Maharaja being defendant No. land Kumar 
Kalikanand being defendant No. 2. 

The learned Subordinate Judge has dis- 
"missed the suit, hence this appeal to this 
Court. 

Shortly stated, the allegations made in 
the plaint as grounds for the reliefs claim- 
ed are as follows: Ganganand plaintiff 
No. 1, it is alleged, was born on the 24th 
September, 1898, and, on the death of his 
father, hisuncle Kumar Kalikanand appli- 
ed for and obtained an order from the 
District Judge of Purnea appointing him 
the guardian ofthe person of Ganganand. 
According to him, therefore, he attained 
his majority under the Indian Majority 
Act on the 24th September, 1919. His 
case accordingly is that, although he had 
attained his majority under his.personal 
law at the date of the consent decree,he 
was still a minor at that date under the 
Indian Majority Act by which he was 
governed; and he contends that the consent 
decree must accordingly be regarded as 
a void decree so far as he is concerned, 
since there was no guardian ad litem in 
the record of the suit at that date to re- 
present his interest. This is the most 
serious. part of the case as set forth in 
the plaint. The other grounds, which 
are common to all the plaintiffs, are 
that both Kamalanand and Kalikanand 
‘were men of reckless dispositions and 
dissolute habits and that the Maharaja, 
being well aware of these facta agreed 
to lend money to them knowing that he 
would thereby enable the said. Kumar 
Kamalanand and defendant second party 
to run in their career of immorality and 
extravagance.” The plaintiffs go on to 
assert that, even if there was any con- 
sideration for the mortgage-bond, the 
“same was not executed for any valid 
necessity or for the benefit of the family 
and, there were other good and valid 
defences to .the mortgage suit; but that 
the Maharaja in collusion with Kumar 
Kalikanand caused various steps to be 
taken in the suit in the name of Rani 
_Satyarama without any knowledge on her 
part and ultimately caused a compromise 
petition to be putin fraudulently without 
‘any reference either to plaintiff No. lor 
to the guardians ad litem of the other 
plaintifis and induced the guardians ad 
litem to. sign the petition of compromise 
without allowing them opportunity to con- 
sider whether the settlement was for the 
; benefit of the minors, So far az this part of 
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the case is concerned, the plaintiffs seek 
to avoid the consent decree on two grounds; 
first, on the ground that the Maharaja 
and Kalikanand entered into a fraudulent 
conspiracy to defeat the interest of the 
minors; and, secondly, on the ground, 
that in entering into the compromise 
the guardians ad litem were guilty of 
gross negligence sufficient in itself to 
avoid the consent decree. The learned 
Subordinate Judge while holding that 
Ganganand was a minor at the date of 
the consent decree, has dismissed the 
suit principally on the ground that Ganga- 
nand represented to the Court that he 
had attained. majority and that such a 
misrepresentation was a fraudulent one 
disentitling him to the reliefs claimed by 
him in the suit. He has rejected the 
ease of fraud and conspiracy as an idle one 
and has given effect to some of the con- 
tentions raised before him on behalf of 
the defendant, namely (1) that a fresh 
suit does not lie to gat rid of the con- 
sent decree, (2) that Ganganand is estop- 
ped from disputing the validity of the 
consent decree; and (3) that the suit is 
not maintainable since the preliminary 
mortgage-decree which alone is attacked 
in the suit has merged in the final decree 
which is not attacked in this suit. The 
plaintiffs contest the findings of the 
learned Subordinate Judge on each and 
every point decided by him against them; 
and the defendant while supporting the 
decree passed by the learned Subordinate 
Judge attacks the finding as to the age 
of Ganganand. He also supports the 
decree on certain grounds which were 
not put forward by him in the Court below. 
They are:— ° 


(1) That the order of the Court declare 
ing Ganganand as an adult was an order 
passed . by a Court which had jurisdic- 
tion to pass that order and cannot be 
challenged in this suit. 


(2) That the position of Ganganand 
cannot be higher or better than that of 
a minor in a joint family who has not 
been made a party to the suit; and that, 
assuming that Ganganand was a minor 
at the date of the consent decree, he is 
nevertheless bound by it as it was obtained 
in the presence and with the,consent of 
the karta of the family who sufficiently: 
represented the interests of every indivi- 
dual member of the joint family including. 
these of Ganganand, 
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Before coming to the only serious ques- 
tion in this appeal, I will deal with some of 
the short points raised in the judgment 
of the Court below and in the arguments 
advanced on behalf of the respondent, 

I will first deal-with the question whe- 
ther the order of the Court declaring 
Ganganand an adult operates as res judicata 
between the parties so as to bar the 
right of Ganganand in this suit to raise 
an issue as to whether he was a minor 
at the date of the consent decree. The 
learned Sutordinate Judge has found that 
Ganganand was born on the 24th Sep- 
tember, 1898. Although his finding is 
challenged before us on behalf of the 
respondent, and I shall have to deal with 
the arguments in the proper place, I 
may say at onee that there is over- 
whelming evidence in support of the 
finding of the learned Subordinate Judge 
on this point. lf the personal law by 
which Ganganand was governed had any 
operation in his case, he was undoubtedly 
an adult on the 74th September, 1916, but 
on the 9th July, 1910, Kumar Kalikanand 
had obtained an order from the District 
Judge of Purnea appointing him the guar- 
dian of the person of Ganganand. The ap- 
pointmentso made had the effect of pro- 
longing the minority of Ganganand under 
the Indian Majority Act; and it is not open 
to doubt that he attained his majority only 
when hecompleted the age of twenty-one 
years, that is to say, on the 24th September, 
1919. On the llth December, 1916, Rani 
Satyarama, who had been appointed the 
guardian ad litem of Ganganand in the mort- 
gage-suit presented the following petition 
to the Court:— ; 


“ln the aforesaid suit the petitioner was 
appointed guardian of Kumar Gangarand 
Singh and Achhutyanand Singh. But Kumar 
Ganganand Singh has attained majority. 
Hence it is not necessary for the petitioner 
to continue to work as his guardian. It is 
prayed that Kumar Garganand Singh be 
declared major and steps may be taken in 
the suit accordingly. He may be appointed 
guardian of Kumar Achhutyanand Singh, as 
well and the petitioner may be discharged 
from the guardianship of her both sons,” 


This petition was supported by the affi- 
davit of Gokhala Prosad in which he states 
that be knew “that theraid Kumar Ganga- 
nand Singh attained majority in the month 
of September, 1916." The Court thereupon 
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passed the order which I have already .set 
out in full. 

Now, it is clear to my mind that in pre- 
senting the petition to the Court Rani 
Satyarama obviously overlooked the fact 
either that Kumar Kalikanand had been 
appointed the guardian of the person of 
Ganganand or thatthe appointmentof Kumar 
Kalikanand asthe guardian of the person 
of Ganganand had the effect of prolonging . 
the minority of Ganganand. A mistake was 
undoubtedly made; and the question is 
whether the defendant is right in saying 
that the order passed by the learned Subor- 


‘dinate Judge on the 11th December, 1916, on 


the petition of Rani Satyarama to the effect 
“that defendant No, 5," namely, Ganganand, 
“ke allowed to defend his case himself as 
major" is final between the parties disen- 
titling Ganganand to ask the Court to bold : 
that he was in fact a minor atthe date of 
the consent decree. Mr. Sultan Ahmad on 
behalf of the defendant contends that the 
learned Subordinate Judge had jurisdiction 
to pass that order and that ibe order can- 
not be regarded asa nullity. The question, 
however, is not whether the order is a nullity, 
but whether Ganganand is bound by it. 
Now it seems to me that, in order to bind 
Ganganand by the order of the llth De- 
cember, 1916, it must be shown that Ganga- 
nand was a party to the order or that the 
order was passed with notice to him, In 
presenting the petition to Court on the 11th 
December, 1916, Rani Satyarama was in no 
sense acting as the guardian ad litem of 
Ganganand. Her position was that the 
order appointing her the guardian ad litem 
of Ganganand was no longer in force hav- 
ing regard to the fact that Ganganand had 
already attained his majority and she asked 
fora formal order striking out her name 
from the record of the suit as the guardian 
ad litem of Ganganand. The Court acceded 
to the application without servingany notice 
upou Ganganand; and seven days later, that 
is to say, on the 18th December, 1916, di- 
rected that “a summons with a copy of 
plaint be served on defendant No. 5,” that 
is Ganganand “ who is no longer a minor.” 
Now in so far as theCourt acted on the hy- 
pothesis that Ganganand had attained his 
majority, the order of the llth December, 
1916, was passed not only ex parie but with- 
out notice to Ganganand, since Ganganand 
did not become & party to the suit until 
summons was actually served on him. 
The learned Subordinate Judge himself 
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took the view that Ganganand was not a 
party to thesuit at the date of the order of 
the llth December, 1916, since a week later 
he himself direeted that summons should 
be served on Ganganand. In my opinion 
Ganganand was nota party to the order of 
the llth December and is not bound by 
that order. Since on the hypothesis on 
which the learned Subordinate Judge acted 
Ganganand was nota party to the suit on 
the llth December, 1916, the latter is in 
my opinion, entitled to show in this suit that 
he was in fact a minor at the date of that 
order. On the hypothesis that Ganganand 
was a minor af the date of the order of the 
llth December, 1916, and was, therefore, 
properly represented by Rani Satyarama, I 
am ofopinion that Ganganand is still en- 
titled to ask to be relieved from the effect 
of that order since the guardian ad litem 
presented the application on the footing 
that she no longer represented the interest 
of Ganganand. Any other view would 
involve grave risks to minors in suits either 
by them or against them and I am not 
prepared to accede to the arguments ad- 
vanced-to us on behalf of the respondent on 
this point. 


I now come to the question whether the 
' plaintiffs or any of them are entitled to 
avoid theconsent decree having regard to 
the fact that it was fairly and properly 
obtained against Kumar Kalikanand . who 
was the karta of the joint family and 
who represented the interest of the 
entire joint family. The answer to 
the argument seems to be that Kumar 
Kalikanand was not sued as the karta 
and ag representing the’ joint family. 
No doubt it was open to the Maharaja to sue 
Kumar Kalikanand alone in his capacity 
as karta of the jointfamily but the decree 
in such a suit would always be open .to 
attacks on grounds ordinarily available to 
the junior members of a Mitakshara family. 
In order to obviate the risk of further 
litigation the Maharaja preferred to sue 
every member of the joint family. It is 
now too late to say, “Put me in the 
position which I would have occupied 
had I brought a suit and obtained a 
decree against Kumar Kalikanand in his 
capacity as the karta of the joint family 
and dismiss the plaintiffs’ suit on the 
ground that they were not necessary par- 
ties to the mortgage suit and were effectively 
represented by Kumar Kalikanand.” I 
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must ovarrule tha argumantof the respond- 
ent on this point. 

I will now deal with the question whether 
it is competent to the plaintiffs to institute 
asuit to set asidea consent decree on the 
ground that it was obtained by fraud. In 
the Court the argument was put in a some- 
what different form. It was contended, to 
quote the actual words of the learned Sub- 
ordinate Judge “that a separate suit would 
lie only where the Court had no jurisdic- 
tion to decide the case and not where the 
Oourt had jurisdiction, but had acted il- 
legally or with material irregularity.” The 
Vakil appearing on behalf of the plaintiffs 
had no difficulty in showing “that a sepa- 
rate suit lies where the previous decree is 
attacked on ground of fraud or collusion.” 
As I read the judgment of the learned 
Subcrdinate Judge he did not accede to 
the argument put forward on behalf of the 
defendant but he thought thatthe suit was 
not maintainable because on an examina- 
tion of the evidence he found that the 
allegations asto fraud and collusion were 
unfounded and that in regard to the ques- 
tion of minority Ganganand was guilty of 
fraudulent misrepresentation disentitling 
him to the reliefs claimed by him. His de- 
cision on this issue is, therefore, on merits. 
In this Court the argument has taken a 
different form. For the purpose of his argu- 
ment Mr. Sultan Ahmad has assumed, as he 
must, the truth of the allegations in the 
plaint; but he contends that on those al- 
legations, although au application would 
lis in the mortgage suit itself to set aside 
the compromise decree, a suit does not lie 
to set it aside. 

Now oa an examination of the allegations 
made in the plaint, it will appear that the 
plaintiffs are claiming reliefs substantially 
on two grounds; first, so far as all the 
plaintiffa are concerned, on the ground 
that the consent decree was obtained by 
fraud and was the result of collusion be- 
tween the Maharaja and Kumar Kalikanand 
and of gross negligence onthe part of the 
guardians ad litem; and, secondly, so far as 
plaintiff No, 1 isconcerned, on the ground 
that the decres is a nullity so far as he is 
concerned, and that, in the circumstances, 
he is entitled to an injunction restraining 
the defendant from executing the decree. 

Itis difficult to understand why a suit 
on these allegations is not maintainable. 
It has been held incases far too numerous 
to mention that, although a Oourt has in 
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herent power to correct its own proceedings 
when itis satisfied that in passing a parti- 
cular order it was misled by one of the 
parties,‘a suit is the proper remedy where 
the case is one of fraud on the party. Now, 
so far as thé ground common to all the 
plaintiffs is concerned, it is difficult to 
understand how that ground can be investi- 
gated except in & properly constituted 
suit. There is no suggestion in the plaint 
that, in passing the consent decree the 
Gourt was in any way misled by any of the 
parties. The suggestion is that a fraud 
was practised, not on the Court, but on the 
minor defendants to that suit in so far 
asthe karta ofthe family colluded with 
the Maharaja and the guardians ad litem 
were prevented from considering whether 
the settlement was for the benefit of the 
minors. Itis this aspect of the case which 
distinguishes it from Sadho Saran Rai v. 
Anant Rai (1) which was a case of fraud 
practised on the Court. 

It was then contended thatif the plaint- 
iffs other than Ganganand were represented 
in the record of the suit by guardians 
not disqualified from so acting, they can- 
not impeach the decree even on the ground 
that there was gross negligence on the part 
of the guardian; and reliance was placed 
on Satdeo Narain v. Ramayan Tewari 
(2. In my opinion the case cited has 
nothing to do with the present case, In 
that case it was contended that a decree 
obtained against a minor must be consider- 
eda nullity ifit appeared that the notice 
of the appointment of the guardian for the 
suit was not served on the minor and upon 
the guardian of the minor in*terms of O. 
XXXII, r. 3 (4) of the Code and if it also 
appeared that there was a distinct violation 
ofthe statutory provision contained in O. 
XXXII, r. 4 (3) ofthe Code in so far asa 
guardian was assigned to a minor without 
the consent of the guardian. It was held 
by this Court that “where, on the face of 
the record a person qualified to act as the 
guardian, appears as a guardian of the 
minor for the suit, the Court has no power 
in another suit brought for the purpose of 
impeaching thevalidity of the decree, to 
examine the evidence in order to see 
whether notices under O. XXXII, r. 3 (4) 
were, in fact, served, or whether the person 


(1) 77 Ind. Cas. 14; 2 Pat. 731; (1923) Pat. 197; A. I. 
R. 1923 Dat. 483. 

(2) 71 Ind. Cas. 705; 2 Pat. 335; 4 P. L. T. 147; A. 
I, R. 1923 Pat. 242. : 
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nominated as guardian did-consent to act 
as guardian or whether the Court did ex- 
pressly appoint such person as the guardian 
for the suit, unless it is shown that the 
defect in following the rules has affected 
the merit of the case.” This Court proceed- 
ed to say: “But where the record, on: the 
face of it, shows, that the minor was nof 
represented by a guardian for the suit, or 

was represented by a guardian disqualified, 

under the express provision of the Statute, 

from acting as guardian, the position is 

the same asifthe minor were nota party 

to the suit, and the judgment rendered 

by the Court is without jurisdiction and 

null and void. Now, in this case so far 

as the plaintiffs other than Ganganand are 

concerned they do not ask the Court to: 
hold that the consent decree is & nullity 

and, therefore, void against them. They 

contend, on the other hand, that itis void- 

able and that this Court should avoid it 

on the ground thatthere was a fraudulent 

conspiracy between the Maharaja and 

Kumar Kalikanand and that there was 

gross negligence on the part of their guar- 

dians ad litem. -So far as Ganganand is 

concerned, the case cited completely sup-. 
ports his case, his case being that the re- 

cord of the mortgage suit on the face of 

it shows that he was not represented bya 

guardian for the suit. I must overrule the 

argument advanced on behalf of the re- 

spondent on this point. 

I now come tothe question whether the 
plaintiffs are entitled to maintain the suit 
in so far as they seek to set aside the con- 
sent decree since they. do not attack the 
final decree passed under O. XXXIV, r. 5 
of the Code. The point was not taken in 
the written statement; but was allowed to 
be argued before him by the learned Sub- 
ordinate Judge. A serious question of fact 
at once arises, namely, whether Ganganand 
wasa party to the proceedings under O. 
XXXIV, r.5 of the Code; and I have very 
grave doubt whether the learned Subordi- 
nate Judge should have permitted any 
argument on a point which involved an 
examination of facts. It is contended be- 
fore meon behalf of Ganganand that he 
was not a party to the proceedings under 
O. XXXIV, r 5 of the Code, that is to say, 
proceedings initiated by the Maharaja for 
obtaining the final mortgage-decree The 
learned Subordinate Judge says that ‘plaint- 
if No. 1, thatisto say, Ganganand, “evi- 
dently appeared during pendency of the 
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decree absolute proceeding and raised ob- 
jections too” and he refers to Order No. 120 
in the order-sheet in support of his con- 
clusion. The order-sheet of the mortgage 
suit is printed at page 266 of Part III 
of the paper-book. The orders in con- 
nection with. the proceedings under O. 
XXXIV, r. 5 of the Code will be found at 
pages 275 and 276 of the paper-book, They 
are Order No. 108 to Order No, 187. There 
is nothing, however, in the order-sheet to 
show that notice of' the Maharaja's appli- 
cation was served on Ganganand. Order 
No. 120 to which the learned Subordinate 
Judge refers runs as follows:—‘‘Petition of 
objection filed. Let 18th November next 
be fixed for hearing. Parties to be ready 
with their evidence on that day; The 
order does not show that any petition of 
objection was filed on behalf of Ganga- 
nand, The learned Subordinate Judge then 
S&yB:— 

"But there is the evidence of Babu 
Jatindranath Ghosh, D. W. No. 22, that he 
had occasion to go to Oalcutta in connection 
with the decree absolute proceedings to 
obtain instructions on behalf of his ward 
and when there he had met Kumar Ganga- 
nand and had some talk with him too. 
Therefore Kumar Ganganand was fully 
aware of the proceedings regarding the 
decree being made absolute.” 

Babu Jatindranath Ghosh was the guar- 
dian ad litem of the minor sons of Kumar 
Kalikanand. In hisevidence he says that 
he had to goto Caleutta to take instruc- 
tions from Kumar Kalikanand as to the 


defence to be filede on behalf of his minor. 


sons. He proceeds to say as follows:— 

“I met Kumar Ganganand Singh and 
my wards. Kumar Ganganand introduced 
the wards to me. Khetra Babu,” that is to 
say, Babu Khetrapado Bose who was the 
guardian adlitem of the younger ‘brother 
of Ganganand, “told Kumar Ganganand 
that Iwas oneof the guardians ad litem 


appointed in the case and that we had. 


gone there for instructions in connection 
with the decree absolute matter. Kumar 
Kalikanand was not there. Therefore, we, 
could not get any instructions.” 

In hia cross-examination, he said that he 
met Ganganand when he was "ready to go 
to Law College.” It may be mentioned that 
Kumar Gauganand was a student in Cal- 
cutta and was studying forlaw. The evi- 
dence of Jatindra Babu, therefore, comes to 
this that he went to Calcutta to see Kumar 
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Kalikanand, that he met Ganganand as he 
was about to go to the Law College 
and Ganganand told him that Kumar 
Kalikanand would give him the instruc- 
tions. This is all; and I cannot see how 
a case that Kumar Ganganand had notice 
of the proceedings under O. XXXIV, r. 5 
could be built on this evidence. 

It is for the defendant, who raises this 
point, to establish by satisfactory evidence 
that Ganganand was a party to the proceed- 
ings under ©. XXXIV, r. 5 of the Code. He 
has not produced the notice alleged to have 
been served on Ganganand ; he has not 
produced a single witness to say that Ganga- 
nand was in fact served with notice of his 
application ; and he has not produced the 
petition of objection alleged to have been 
filed on behalf of Kumar Ganganand. Not 
a single question was put to Ganganand in 
cross-examination to suggest that he was 
served with the notice of these proceedings. 
While thereis nothing in the record to show 
that Ganganand was served with notice of 
these proceedings, a perusal of the final 
decree as passed by the Court shows, in my 
opinion, conclusively, that Ganganand was 
not aparty to those proceedings. The final 
decree runs as follows :— 

“ Final Decree in Suit No. 172 of 1916. 

Seal—Subordinate Judge's Court, Bhagal- 
pur, 1 June, 1925. 

Final Decree for sale. 

Order XXXIV, r.5, Code of Civil Pro- 
cedure. 

District Darbhanga. 
In the Court of the Subordinate Judge, 
. at Darbanga. 
Mortgage Suit No. 172 of 1916. 

Maharaja Sir Rameshwar Singh Bahadur, 
G. C. I. E., K. B. E., son of Maharaja Mahesh- 
war Singh Bahadur, deceased, by caste 
Brahman Soti, by oceupation Zemindar, 
inhabitant of Darbhanga town, Pargana 
Haveli Darbhanga, District Darbhanga— 
Plaintiff. 

versus 

1. Kumar Kalikanand Singh, son of 
Shivanandan (sic) Singh deceased, 2, 
Kumar Abhyanand,3. Kumar Bijayanand 
Singh, 4. Kumar Ghananand (sic) Singh, 
minors, sons of Kumar Kalikanand Singh, 
through Babu Amrit Lal Mazymdar, guar- 
dian ad litem and afterwards Babu Jatindra- 
nath Ghosh, Pleader, appointed guardian ad 
litem as per order dated 17th July, 1920, and 
Babu Amrita Lall Mazumdar removed from 
the guardinship, 5. Kumar Ganganand 
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Singh, major son of Kumar Kamalanand 
Singh, deceased, 6. Kumar Achbyutanand 
Singh, minor son of Kumar Kamalanand 
Singh, through Babu Kshetrapado Bose, 
guardian ad litem, by caste Brahman Mai- 
thil, by occupation Zemindars, inhabitants 
of Deorhi Srinagar, Pargana Haveli, Dis- 
trict Purnea—Defendants lst Party. 7. 
Babu Ramsumaran Prasad, son of Babu 
Madanmohan, deceased, by caste Agarwala 
Mahajan of M. Mahadeo Simaria alias Ulao, 
Pargana Malki, District Monghyr, 8. Raja 
Kalanand Singh, 9. Hon’ble Raja Kirtya- 
nand Singh, sons of Raja Sulanandan Singh, 
deceased, by caste Brahman Maithil, by oc- 
cupation Zemindar, inhabitants of Deohri 
Champaragar, District .Purnea—Defend- 
ants 2nd Party. 

Claim for recovery of Rs. 6,66,787-12-6, 
principal with interest and compound in- 
terest due on the basis of a mortgage-bond 
dated 7th May, 1900, executed by defendant 
No. 1 and father of defendants Nos. 5 and 6. 

Upon reading the preliminary decree for 
sale made in the above suit on the 17th day 
of December, 1918, and the petition of the 
plaintiff, dated the 23rd day of December, 
1919, and after hearing Babu Adwaita 
Charan Bose, Vakil for the plaintiff and 
Babu Ramkrishna Jha, Vakil for defendant 
No. 1, Babu Jatindranath Ghesh, Pleader 
guardian ad litem of defendants Nos. 2 
to 4 and Babu Khetrapado Bose, Vakil 
guardian ad litem of defendant No. 6 
and it appearing that the amount declared 
due by the said preliminary decree has not 
been paid: Itis ordered that the defend- 
ants’ objection be dismissed with costs and 
Pleader’s fee Rs. 80 only and that the im- 
moveable properties mentioned in the said 
decree and specified in the schedules an- 
nexed herewith, or so much thereof as may 
be necessary, be sold by public auction, and 
that the money which may be realised by 
such sale (after defraying thereout the ex- 
penses of the sale) be paid into Court to the 
credit of this suit, and that the sum of 
Rs. 7,42,131-2-3 payable under the said 
preliminary decree and further interest from 
17th December, 1918 (the date of the pre- 
liminary decree) up to the date of payment 
at the rate specified in the said. decree, i. e., 
at Rs. 6 per cent. per annum and costs in- 
cluding the eosts of this application amount- 
ing to Rs. 425-6-3 as specified below be paid 
to the plaintiff and that the balance, if any, 
be paid tothe defendant or other persons 
entitled to receive the same. 
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Given under my hand the seal of the 
Court, this 15th day of March, 1921. 

(Sd. Akhauri Nityanand Singh, Subor- 
dinate Judge, 22-3-1921." 

Now, it will be noticed that Ganganand 
was defendant No. 5in the mortgage suit 
and that, while the decree recites that the 
plaintiff, defendant No. 1, defendants Nos. 
2to 4 and defendant No. 6 were represented 
in those proceedings, the decree is wholly 
silent as to Kumar Ganganand. It is 
obvious that Ganganand was not represent- 
ed before the Court in the proceedings in 
connection with the final decree obtained by 
the Maharaja ; but it may be argued that 
he chose to stay away from the Court and 
that, therefore, his name does not appear on 
the face of the order. But the argument is 
an impossible one, since, if Ganganand had 
been served with notice of the proceedings, 
and if it was intended to bind him by those 
proceedings, the decree would have recited 
the fact of the service of the notice on 
Ganganand. The decree does not purpart to 
bea decree against Ganganand at all. There 
is certainly nothing in the record to show 
that Ganganand was a party to those pro- 
ceedings. It is difficult to understand why 
it should be necessary for Ganganand to 
ask the Court to set aside a decree which 
was not passed against him either in his 
presence or ez parte. Had the question been 
raised in the written statement, it would 
have been open to the plaintifis to ask the 
Court to amend the plaint by adding a 
prayer specifically directed against the final 
decree. The question is one of form rather 
than of substance; for, it is not open to 
doubt thatif the preliminary decree fails 
the final decree must of necessity fail ; and 
for my. own part I would unhesitatingly 
have passed an order for the amendment of 
the plaint if I thought that there was any- 
thing in the point. 

For, there is a more serious answer to tLe 
argument. It is well-established that a 
final decree under O. XXXIV, r. 5 is only 
necessary where there is a preliminary 
decree in existence under O. XXXIV, r. 4 of 
the Code. Now,in my opinion, the consent 


: decree in this case is neither in form nor 


jn substance a decree under O. XXXIV, r. 4 
of the Code. The consent decree of the 
l7th December, 1918, recites the following 
facts: (1) Rs. 6,94,044-16 was due to the 
Maharaja at the date of the institution of 
the suit, (2) adding interest at the bond rate 
of Rs. 6 91,044-1.6 the sum due to the Ma- 
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haraja on the 17th December, 1918, that is 
tosay, the date of the consent decree, came 
to Rs. 8,42,131-2-3. The Maharaja gave up a 
lac of rupees and obtained a decree for 
Rs. 7;42,131-2-3 with interest thereon at 6 
percent. perannum. The Maharaja gavea 
year to the defendants to pay up the amount 

.and it was agreed that in default of such 
payment the mortgaged property should be 
sold. Now, it will be noticed that there is 
neither a direction as to accounts being 
taken between the parties nor a declaration 
as to what sum would be due to the Maha- 
raja at the date fixed for payment. Now, in 
my opinion, an order as to an account be~- 
tween the parties as to what would be due to 
the mortgagee for principal and interest 
on the mortgage and for his costs of the suit 
(if any) on the date fixed for payment or a 
declaration as to the amount sodue consti- 
tutes the essence of a preliminary decree 
under O. XXXIV, r. 20f the Code. In this 
ease the Court declared the amount due to 
the Maharaja at the date of the consent dee- 
ree, It did not take the accounts itself or 
direct an account to be taken to aseertain 
what would be the sum due to the Maharaja 
on the date fixed for payment. The decree 
in this case isa consent decree and it was 
the obvious intention of the parties that it 
should be put into execution on the failure 
of the mortgagors to satisfy the claim of the 
mortgagee within the time allowed without 
having to go through the formality of ob- 
taining a final decree under O. XXXIV, r. 5 
ofthe Code. In my opinion the plaintiff 
was entitled to ignore the final decree (even 
ifhe was awareof it) and to ask the Court 
to relieve him from the effect of the consent 
decree of the 17th December, 1918. The 
question is one of utter technicality without 
any merit to support it and I must over- 
rule the argument on this point. 

I now come to the merits of the case be- 
tween the parties; and I will first consider 
the case common to all the plaintiffs, name- 
ly, the ease of fraud of, and conspiracy 
between, the Maharaja and Kumar Kalika- 
naud. The learned Subordinate Judge 
has considered the evidence bearing on this 
point with very great care and I entirely 
agree with his conclusion upon it, It is, in 
my opinion, idle to suggest that Kalikanand 
entered into a conspiracy with the Maharaja 
to defeat the interests of the minors, The 
interests of Kalikanand are identical with 
those of the plaintiffs and it is difficult to 
understand why he. should have .entered 
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into a fraudulent conspiracy with the Ma- 
haraj to defeat his own interest. A sugges- 
tion has been put forward in this Court that 
there was a secret bargain between the Ma- 
haraja and Kalikanand and that Kalikanand 
was out to make a profit for himself at the 
cost of the minors. There is some amount 
of evidence that there were:negotiations be- 
tween the Maharaja and Kalikanand for the 
purchase of some of the properties belong- 
ing to the joint family so that the entire 
debt due by the family to various creditors 
could be wiped off.. I am satisfied on the 
evidence that there was no concluded agree- 
ment between the Maharaj and Kalikanand 
on this pointand that if the negotiations 
ripened into a contract it would have bene- 
fited the minors as much as it would Kumar 
Kalikanand. It is unnecessary to pursue 
the point, for I am satisfied that the decision 
of the learned Subordinate Judge on this 
point is right. 

It was,. however, contended that there 
was gross negligence on the part of the 
guardians ad litem and that the plaintiffs 
other than Ganganand are entitled to have 
the consent decree set aside on this ground. 
The argumentis founded upon the alleged 
admissions of the guardians ad litem that 
they never applied their minds to the terms 
of settlement but that they left the whole 
matter to Kalikanand, 

As already stated Amrita Lal Mazumdar 
was the guardian ad litem of the minor sons 
of Kalikanand and Khetrapado Bose was the 
guardian ad litem of the younger brother 
of Ganganand. Itappears that Amrita Lal 
Mazumdar left Darbhanga for good to set 
upa practice as Pleader in Bhanga a Sub- 
Division of Faridpur in: Bengal. Itis un- 
fortunate that he did not consider it con- 
sistent with his duty to apply to the Court 
for being discharged from further acting as 
the guardian ad litem of his words, What 
he did, however, was to give a vakalatnama 
to Upendera Nath Chakraverty a Vakil 
practising in Darbhanga to appear for him 
in the mortgage suit and represent the 
interest of his wards. Upendra Babu has 
been examined in this case on behalf of the 
Maharaja, His evidence makes very dis- 
tressing reading indeed. He insists that he 
"fully considered what terms were beneficial 
to the minors " bot headmits fhat he “did 
not make any enquiry about the points in the 
original suit at the time the compromise 
petition was filed." He was confessedly not 
present at the conferences, which met to 
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discuss the terms of settlement and he 
admits. that he did not know of the terms 
on which the suit was to be settled until 
the draft terms of settlement were put 
into his hands. He says that the petition 
for permission to compromise the suit on 
behalf of his wards “‘was brought ready 
made” to him and his whole evidence 
. makes it perfectly clear that he put his 
, signature to the petition of compromise 
because he was asked to do 80, not because 
he applied his mind to the question whe- 
ther the terms of settlement were for the 
benefit of his wards and came to the con- 
clusion that they were. The other guardian 
ad litem Khetrapado Bose has been ex- 
amined on behalf of the plaintiffs. He 
admits that he had nothing to do with 
the settlement of the terms of compromise, 
but that he left the whole matter to Kalika- 
nand as "he was at the helm of tke 
family affairs.’ He says that he under- 
stood that it was part of the settlement 
between the parties that the Maharaja of 
Darbhanga would purchase part of the 
estate belonging to the family to enable 
Kalikanand to elear off the debts due by 
the family to various creditors and that 
it is this consideration which moved him 
to apply to the Court for permission to 
compromise the case on behalf of the minor 
whom he represented. Butit is remark- 
able that he did not take the precaution 
of stating this important matter in his 
petition of compromise, although, accord- 
ing to him it was one of the terms of the 
consent decree that the Maharaja would 
purchase some of the properties belonging 
to the joint family in order" to enable 
Kumar Kalikanand to pay off all the debts 
binding on the family. It comes to this, 
therefore, that he applied for permission to 
the Court to compromise the case on behalf 
of his ward in the belief that by such com- 
promise all the debts ofthe family would 
be wiped off, “so that the rest of the estate 
might be saved and the Srinagar Raj may 
start with a clean slate" but without satis- 
fying himself that this important matter 
was entered in the petition of compromise. 

Now these are the facts established by 
the evidence of these two Vakils practis- 
ing in the Darbhanga Court. That they 
acted with tntire lack of responsibility is 
not open to doubt, but Mr. O. C. Das goes 
further and contends that on the facts 
established by him, he is entitled to have 
the entire proceedings reopened with 
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& view to show thatthe Maharaja is not 
entitled to a  mortgage-decree against 
his clients. Mr. Das contends that there 
is a fixed and unyielding rule of law to 
the effect that a minor is entitled to 
obtain the avoidance of proceedings under- . 
taken on his behalf if he satisfies the 
Court that his guardian consented to a 
decree against him without applying his 
mind tothe question whether the terms of 
settlement were for his benefit or not. For 
myself, I have a strong objection to any- 
thing being put as high as an inflexible rule- 
oflaw which has not the sanction of the 
Legislature behind it. I strongly dis- 
approve of the conduct of the guardians 
ad litem in this case and I hope that there 
are not many cases where the guardians 
act with such lack of responsibility. But 
the rule for which Mr. Das contends isa 
rule of prudence, not aruleoflaw. Itis 
the duty of & guardian for the suit to be 
at least as vigilant in guarding the interest 
of.the mincr as he would be expected to 
be if his own interests were involved, and- 
the Court willordinarily relieve the minor 
from the effect of a consent decree and ' 


‘give him an opportunity to defend the 


suit if it is established that the guardian 
did no more than put his signature to 
a petition of compromise without con- 
sidering for himself the question of benefit 
to the minor. But as I have said the rule 
is one of prudence, not one of law. In 
this case it has been established that the 
whole matter was left to Kalikanand the 
karta of the family, that Kalikanand had 
nc interests adverse to those of the minors, 
and that Kalikanand considered that the 
settlement was for the benefit of the joint 
family. It is idle to suggest a: case of 
conspiracy between the Maharaja and 
Kalikanand and it is ridiculous to suppose 
that Kalikanand was out to make a secret 
profit for himself at the cost of the minors. 
The Court considered that the settlement 
was for the benefit of the minors and 
Kalikanand whose interests were identical 
with those of the minors put his signature 
on the petition of compromise. In my 
opinion the plaintiffs other than Ganganand 
are not entitled to avoid the consent decree 
on any of the grounds argued on their 
behalf by Mr. C. C. Das. 

I now come to the case of Ganganand 
which stands on a footing of its own. The 
learned Subordinate Judge has found 
that he was a minor at the date of the 
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consent decree, but that he is not entitl- 
ed to any relief as there was a fraudulent 
misrepresentation on his part as to his 
age to the Maharaja which induced the 
Maharaja to enter into the settlement with 
him. The respondent does not accept the 
finding of the learned Subordinate Judge 
on the question as to the age of Ganganand, 
and the first question which I have to 
determine is—Was Ganganand a minor at 
the date of the'consent decree? Now, in 
coming to the conclusion that Ganganand 
was a minor at the date of the consent 
decree, the learned Subordinate Judge 
has certainly relied on some evidence 
which was inadmissible as against the 
Maharaja. For instance, the learned Sub- 
ordinate Judge has relied on various letters 
written by Kalikanand to Mr. Weatherall 
who was the Manager of the Srinagar Raj 
at one time containing statements as to 
the date of birth of Ganganand. But the 

. statements of Kalikanand are inadmissible 

in evidence as he is alive and did not 
choose to come to the witness-box. The 
petition of Kalikanand dated the Ist of 
: May, 1910, applying to be appointed the 
guardian of the person of Ganganand must 
also be rejected on the same ground. The 
order passed by the learned District Judge 
on the 9th July, 1910,. appointing Ka- 
. Jikanand to be the guardian of the person 
of Ganganand and stating therein that 
Ganganand was born on the 24th Septem- 
ber, 1898, must also be rejected as furnish- 
‘ing any proof of theage of Ganganand, 
but it is certainly evidence of the fact 
that an assertion, was made so far back 
as the 9th July, 1910, that Ganganand was 
born on the 24th September, 1828, 

But even rejecting these inadmissible 
documents there is still overwhelming evi- 
dence in support of the learned Sub- 
ordinate Judge’s finding that Ganganand 
was born on the 24th September, 189s. In 
the first place, the horoscope of Ganganand 
is very strong evidence in his favour. It 
was contended that the horoscope is not 
admissible evidence. Now the evidence 
is that it was prepared by Parmeshwari 
Dutt Misser who was the astrologer in the 
service of the Srinagar Raj for nearly 40 
years. Parmeshwari Dutt Misser is now 
dead but his son Kantir Misser was called 
on behalf of the plaintiffs. He proved the 
handwriting of his father and actually 
produced the horoscopes as according to 
his evidence these horoscopes are kept 
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with the astrologer. The statement in the 
horoscope is the statement of Parmeshwari 
Dutt Misser who is now dead and who 
had special means of knowledge as to the 
date of the birth of Ganganand. In my 
opinion these horoscopes afe admissible 
and are valuable evidence in support of 
the case of the plaintiffs. I may say that 
there are two horoscopes a janam kundali 
prepared as soon as Ganganand was born 
and a janam yatrika prepared afterwards. 

Then there are various entries in the 
rokar bahi showing that Ganganand was 
born in 1898. In my opinion there is no 
reason to take the view that all these 
account books were fabricated by the 
plaintiffs. 

The namkaran ceremony of Ganganand 
took place on the Z4th October, 1898, that 
is to say, just a month after the date of 
his birth. There is ample evidence that 
the namkaran ceremony of Ganganand took 
place on that day. Exhibit 5 (f) isa letter 
dated the 20th October, 1848, addressed by 
Kamalanand to Mr. Weatherall. The letter 
runs as follows:— 


“My dear Mr. Weatherall, 
` Deorhi Srinagar. 
Dated 20, 10, 1898. 
Received Rs. 1,000. Harjiwan Ram arriv- 
ed here safely. I have received (illeg.) last 


. bill, as for your coming it will be better 


for you to come on Sunday as there will 
be wrestling of Surja on that day. The 
bungalow rooms are nof fit for living and 
it can't be ready. You will be comfortable 
in katchery bungalow which will be ready 
for you. The namkaran will take place 
on Monday. If you can sendsome tents 
for yourself it will be quite good as all 
the tents and choldarys are occupied 
which come here. Please let me know on 
what day you all will come. More when we 
meet. 
Iam 
Yours ever sincerely, 
Kamalanand Singha.” 


This letter is admissible in evidence as 
Kamalanand is now dead. Now, it will be 
noticed that the letter does not state whose 
namkaran ceremony was to take placeon 
Monday. Mr. Weatherall was examined in 
this case on behalf of the Maharaja and 
a perusal of his evidence has satisfied me 
that hetried to help the Maharaja as much 
as he could. His evidence in the examina- 
tion-in-chief was to the effect that Ganga- 


. 


` the school. 
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nand was an adult at the date of the 
consent decree. The letter, Ex. 5 (f), was 
put in his hand and with reference to 
that letter he said asfollows: “It refers 
to the namkaran ceremony of Ganganand 
to take place on certain Monday towards 
the end of October 1898." He added “I 
believe that namkaran takes place a month 
after the birth. In re-examination he went 
back on his statement but I have no 
doubt whatever that he is an unreliable 
witness and was trying to assist the 
Maharaja in every way he could. Exhibit 
5 is a letter from Kamalanand Maniramji, 
dated the 30th October, 1898. The letter 
runs thus: 


“Srinagar, 
The 30th October 1898. 
“Sri Yut Maniramji, 

With your blessings the namkaran (name 
giving) ceremony of the boy was peacefully 
performed on the 24th October. 

The boy has been named Sri Ganga Nand 
Singh; may he live long. 

I received the articles sent by you 
through Babu Harjiwan Ram and Madho 
Ramji. These men toohad come in time. 
Every thing is all right. I wish your 
welfare, Finis, 

Yours 
Kamalananda Singha.” 


On the 26th August, 1907, Ganganand 
entered the Monghyr Zillah School. Ex. 1 
(a) is the entry No. 79 in the register of 
It gives the date of birth of 
Ganganand as the 25th September, 1898. 
The man who actually made the entry is 
dead, but the plaintiff have. examined 
Ganesh Jh& who signed the entry in col- 
umn ll. Now it has been contended that 
the date of birth given in the entry is ad- 
mittedly wrong even on the case of Ganga- 
nand his case being that he was born 
on the 24th September, 1898. Ganesh Jha 
explained how the mistake was made, He 
says that he accompanied Ganganand when 
he went to obtain admission into the school. 
The Head Master asked him to produce the 
janam kundalisand made calculations with 
reference to those kundalis to find out the 
date of birth of Ganganand. In the janam 
kundalis, Hindi date of birth is given 
and à mistake was obviously made by the 
Head Master in putting down the date of 
birth as the 25th September, 1898. The 
important point about this entry is that 
so far back as the 26th August, 1907, it 
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was stated to the Monghyr Zillah School 
that Ganganand was born on the 25th 
September, 1898. Ganganand was removed 
from Monghyr Zillah School to Purnea 
School on the 13th July, 1910. Exhibit 1 
isthe entry No, 70 in the admission regis- 
ter of the Purnea Zillah School and that 
entry also gives ‘the date of birth of 
Ganganand as the 25th September, 1898. 
Nothing much turns upon Ex. 1 for itis 
obvious that it was taken from Ex 1 (a) 
without further investigation. Then there 
is Ex. 14 (a) which is the entry in the 
Calcutta Gazette of 1915 showing the age 
of Ganganand on the lst of March, 1915 
as 16 years 5 months when he passed the 
Entrance Examination of the Calcutta 
University. Then there are various other 
pieces of evidence in support of the con- 
clusion of the learned Subordinate Judge. 
It is not necessary to deal with them in 
detail for Iam satisfied that Ganganand 


has established conclusively that he was. 


born on the 24th September, 1898. That 
being so he was undoubtedly a minor at 
the date of the consent decree inasmuch 
as the certificate of guardianship issued 
to Kalikanand had the effect of prolonging 
his minority by three years. 

Now the important question arises whe- 
ther Ganganand is entitled to any relief 
in this case. It is not open to doubt 
that aconsent decree does not stand ona 
higher footing than a contract between the 
parties, and that the Court has jurisdic- 
tion to set aside a consent decree upon 
any ground which would invalidate an 
agreement ‘between the parties. The 
Indian Contract: Act makes it essential 
that all contracting parties should be com- 
petent to contract and expressly provides 
that a person who by reason of infancy 
is incompetent to contract cannot make 
a contract within the meaning of this 
Act. It follows, therefore, that the con- 
tract between Ganganand and the Maha- 
raja as contained in the petition of 
compromise is entirely void and cannot 
be given effect to in a Court of Law, 

This is not disputed by Mr. Sultan . 
Abmad but he contends that in this 
matter Ganganand was guilty of a frau- 
dulent misrepresentation to the Court as 
a result of which the Maharaja ‘entered 
into the compromise decree with him and 
he contends that the principle invariably 
acted upon- by the Courts of Equity is 
that an infant shall not take advantage 
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of his own wrong. But what is Ganga- 
nand taking advantage of? Ganganand 
is merely asking to be put in the position 
which he oceupied before the consent 
decree was passed so that he may be in 
a position to contend that the Maharaja 
is not entitled to a mortgage-decree against 
him. It is not a case where Ganganand 
obtained property by means of fraudu- 
lent miarepresentation as to his age com- 
pelling a Court of Equity to interfere to 
prevent the fraud of the infant from 
working injustice. As I understand the 
' position, no injustice has been done to 
the Maharaja. He instituted à suit to 
enforce his mortgage. It is true he has 
obtained a consent decree by which he 
has given up a lac of rupees and the 
costs of his suit but if Ganganand suc- 
ceeds in this suit, the Maharaja’s suit 
will be restored and if his claim be well- 
founded he will be entitled to a full 
decree against all the defendants. The 
legal doctrine that an infant cannot make 
a contract was carried to the extent that 
he was not bound at law even if he 
induced the other party to enter into the 
contract by a fraudulent representation 
that he was of age. In equity, however, 
the view has always been taken that if 
an infant be old enough to commit a 
fraud by inducing others to think that he 
is of age, he cannot take advantage of 
it, and, if the Court cannot restore the 
parties to their original footing, the infant 
will be bound as if he were an adult. 
But in this case the lac of rupees which 
the Maharaja has given up has not gone 
to the pocket of any defendants to the 
mortgage suit, and the Court is in a 
position to. restore the parties to their 
original footing in all respects. In my 
opinion thie is not a case like those 
upon which Mr. Sultan Ahmad relied 
where an infant obtained an advantage by 
falsely stating himself to be of full age 
and equity required him to restore his 
ill-gotten gains or to release the party 
deceived from obligations or acts in law 
induced by the fraud. Whether the cases 
upon which Mr. Sultan Ahmad relied 
‘have any application since the decision 
of the Court of Appeal in Leslie Lid. v. 
Shiell (3, approved as it was by the 
Privy Council .in Mahomed Syedol Arifin 


(3) (1914) 3 K. B. 607; BL SE B. 1145; 111 L. T. 
106; 58 8, J, 453; 39 T. L, R. 4 
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v. Yeoh Ooi Gark (4), it is not necessary 
for me to discuss for I am satisfied that 
this is not a case which would attract 
the operation of the equitable principles 
upon which Mr. Sultan Ahmad relied. 
For, in my opinion, there is no evidence 
of any fraudulent misrepresentation in 
this case. Now, in the first place there 
is no pleaof fraudulent misrepresentation 
in the written statement filed on behalf 
of the Maharaja. In the second place, 


. the representation must in order to create 


the liability be an express representation 
and will mot be constituted by mere 
inferences suggested by, or drawn from, 
the infant’s conduct. It is a question of 
some difficulty to determine what con- 
stitutes a fraudulent misrepresentation 
by an infant; but it is well-established 
that allowing another person t» deal with 
him asif he were an adult or doing acts 
which only an adult can properly do is not 
sufficient:— 

Stikemanv. Dawson(5) and Ex parte Jones, 
In re Jones (6). It is not pretended that, 
in this case, there was any declaration 
by Ganganand that he was of age; but 
it is said that there were various acts by 
Ganganand which lead to the inference 
that he held himself out tothe Maharaja 
as an adult and thereby induced him to 
enter into the compromise with Ganga- 
pand, and itis contended that those acts 
by themselves bring -Ganganand witbin 
the ambit ofthe rule of equity upon which 
Mr. Sultan Ahmad relied. 

Now, what are these acts? It will be 
remembered that the learned Subordinate 
Judge in seisin of the mortgage suit 
passed an, order on the llth December, 
1916, directing that Ganganand should 
defend the suit as an adult. A week 
later he directed that Ganganand should 
be served with summons. 

lt is alleged that Ganganand was serv- 
ed with summons on the 4th July, 1317. 
The first act relied upon is that, not- 
withstanding the fact that he was served 
with summons, he not only did not at 
once indieate to the Court that he was a 
minor, but actually gave a vakalatnama 
on the 7th July, 1917, authorizing Har- 

9,39 Ind. Gas. 401, (1916) 2 A. C. 575; 21 0. W. 

257; (1917) M. W. N. 162; 19 Bom. L. R. 157; 88 L. 


ua ae 115 L. T. 564; 32 T. L, ok. 078; 431 A. 
(5) (1847) 1 De G. & Sm. 90; 4 Railw. Cas 585; 16 

L. J. Ch. 205; 11 Jur. 214; 63 E. R. 984; 75 B. R. 47, 
(8) (1881) 18 Oh. D. 109; 29 W. R. 747, 
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nandan Dasand Kaliprasad Jha to appear 
in the suit on his behalf. The other 
acts relied upon are as follows: On the 
24th July, 1917, Ganganand is alleged to 
have filed a written statement in the 
mortgage suit on the footing that he was 
an adult, and on the 14th December, 
1918, he is alleged to have executed a 
special -vakalatnama in favour of Rama- 
nandan Misser and Kaliprasad Jha au- 
thorizing them to sign the petition of 
compromise on his behalf. The defendant 
Maharaja contends that each and every 
one of these acts constituted a representa- 
tion on the part of Ganganaad that he 
was of aga and that, as he must have 
known that he had not attained his majori- 
ty, such representations must be consider- 
ed to be fraudulent misrepresentations 
within the meaning of the cases upon 
which Mr. Sultan Abmad relied. Ganga- 
nand disputes the fact that he was ever 
served with summons and denies that he 
executed either of the vakalainamas or 
signed the written statement alleged to 
have been filed on his behalf. The learned 
Subordinate Judge considered the matter 
and found in favour of the Mabaraja. 
On the question whether Ganganand was 
served with summons, Í have no doubt 
that the conclusion at which the learned 
Subordinate Judge arrived is right. On the 
question whether he executed the vakalat- 
nama and signed the written statement, 
I have some doubt whether the finding 
of the learned Subordinate Judge is cor- 
rect; but ona prolonged consideration of 
‘the matter, I have come to the conclusion 
that I ought not to differ from the learn- 
ed Subordinate Judge on a question of 
this nature. But all these acts, taken 
individually and collectively, did not 
amount to a representation that he was 
of age. There ‘was certainly no express 
representation in any of them. But it 
"was argued that if a person, who is a 
minor, simply executes a vakalatnama and 
files a written statement, without making 
any express representation that he is of 
age, that of itself amounts toa fraudulent 
representation that he is of age. The 
answer is in the words of Jessel, M. R. 
“you must not invent fraud in that way" 
[Ex parte Jones, In re Jones (6)]. 

In that case, the infant had himself 
‘filed a liquidation petition which he 
could only do if he was of age, The 
liquidation proceedings had dropped, and 
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a bankruptcy petition was afterwards 
presented by a creditor founded on the 
act of bankruptcy committed by the filing 
of the liquidation petition. Now the filivg 
of the written statement stands exactly 
on the same footing as the filing of the 
liquidation petition. With reference to 
the argument then advanced, Lush, L. J., 
said as follows: “How the filing of the 
liquidation petition could in any way alter 
the infant's status of infancy I am utterly 
unable to conceive, and, in my opinion, 
he might have raised the objection of 
infancy at any stage of the proceedings. 
The. filing of the petition had no effect 
on his status. An infant cannot by any 
false pleading, or by any mistake in 
pleading, alter his status; his immunity 
remains notwithstanding." If his immunity 
remains notwithstanding he has filed a 
pleading in the ease which he could only 
do if he was of age, is that immunity at 
an end because, apart from filing the 
written statement, he executed two vaka- 
latnamas by which he authorized certain. 
Pleaders to appear for him and represent 
his interest? I think not, and I must 
respectfully adopt the view of Lush, L. J., 
that “according to the decisions the re- 
presentation must, in order to create the 
liability, be an express representation” [Hx 
parte Jones, In re Jones (6)]. 

But in truth the difficulty of the Maha- 
Assuming that 
there was a misrepresentation by Ganga- 
nand asto his age, the question still re- 
mains,—was there a fraudulent misrepre- 
sentation by him ? Now itis not open to 
doubt that there may be:a false represen- 
tation which is not fraudulent; for untruth 
does ‘not of itself imporfa dishonest mind. 
In Derry v. Peek (7) Lord Herschell, after 
reviewing the authorities on the question 
deduced the following results: “ Fraud is 
proved when itisshown that a false re- 
presentation has been made (1) knowingly 
or .(2) without belief in its truth?or (3) reck- 
lessly, careless whether it be true or 
false". Lord Herschell proceeded to say 
as. follows: “ Although I have treated the 
second and third as distinct cases, I think 
the third is but an instance of the second, 
for one who makes a statement under such, 
circumstances can haveno real belief in 
the truth of what he. states. To prevent 
a false statement being fraudulent, there 


(7) (1889) 14 A, O. $37 at p. 374; 58 L° J. Ch. £64; f 
61 L. T, 265; 38 W. R. 33; 1 Meg. 292; 54 J, P. 148, 
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must, Ithink, always be an honest belief 
in its truth. And this probably covers the 
whole ground, for one who knowingly 
alleges that which is false, has obviously 
no such honest belief". It will appear then 
that proof of this absence of the actual 
.&nd honest belief is necessary, but, on the 
other hand, is sufficient, to satisfy the re- 
quirements of the law. ` 

The question then is, has the Maharaja 
established that there was an absence of 
the honest belief in the truth of the repre- 
sentation which I am assuming Ganganand 
made that he was of age when he executed 
the vakalainamas in question and signed 
the written statement in the mortgage-suit? 

Now itmust be remembered that at the 
date when these documents were executed 
by him, Ganganand was of age according 
to his personal law. This is the point 
which must be kept in view in considering 
whether he had an honest belief in the 
truth of the representation which he is 
alleged to have made. He was a minor 
‘at the date of these documents only be- 
cause the orderof the District Judge ap- 
pointing Kalikanand as the guardian of 
his peraon had the effect of prolonging his 
minority by three years. 1t is obvious that 
the parties overlooked the fact of the ap- 
pointment of Kalikanand as the guardian 
of Ganganand. There are two findings of 
the learned Subordinate Judge on this 
point which are inconsistent with each 
other. His conclusion as to fraudulent mis- 
representation i8 based on the view that 
Ganganand did not come forward to say 
that he wasstil a minor, but that on the 
other hand he “ accepted the summons 
issued at the instance of defendant No. 1 
treating him as a fnajor, put in his defence 
subsequently as & major and the Pleader 
appointed by him signed the petition of 
compromise knowing him to be a major”. 
The learned Subordinate Judge then says: 


“The filing of the application of the llth. 


December, 1916, which led to the removal 
of the guardian and the representation of 
Kumar Ganganand asa major was a de- 
liberate act for which the plaintifis and 
defendant No.2 are responsible and not 
the defendant No. 1". It is difficult to see 
how Ganganand was responsible for the 
application of the llth December, 1916, 
‘which was filed by his mother Rani Satya- 
rama, It may be mentioned that through- 
out this period Ganganand was a student 
in Oaleutta and used to come to Srinagar 
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only during vacation. How Ganganand 
could be responsible for the application 
of the llth December, 1916, itis difficult 
to understand. But the view of the learn- 
ed Subordinate Judge is that "the filing of 
the application of the 11th December, 1916, 
was a deliberate plan to thwart the Maha- 
raja's efforts in enjoying the fruits of his 
decree in future and a plan in which Kumar 
Kalikanand, Kumar Ganganand and his 
mother all make a common cause". This 
is the finding at page 211 of Part I of the 
paper-book. At page 215, however, the 
learnetl Subordinate Judge took an entire- 
ly different view of the application of the 
lith December, 1916. He says as follows:— 
“It is clear now that even the petition, 
Ex. B-10, is above all suspicion”. Exhibit 
B-10 is the petition of Rani Satyarama 
dated the 14th November presented before 
the learned Subordinate Judge on the 11th 
December, 1916. The learned Subordinate 
Judge goes on to say as follows :—'The 
petitions were filed by Rani Satyarama 
because inher opinicn Ganganand Singh 
having completed 18 years of age, had be- 
come a major andit was no more necés- 
sary for her to represent him. And in 
fact the date stated by her was the date 
on which Kumar Ganganand would have 
attained majority if Kumar Kalikanand 
had not been appointed his guardian by 
the District Judge of Purnea under the 
Guardians and Wards Act of 1890. The 
petition under consideration might, there- 
fore, be a bona fide and honest expression 
of the Rani’s opinion”. I think the opin- 
ion of the learned Subordinate Judge re- 
corded at page 215 of the paper-book is 
correct. When once it is realized that Gan- 
ganand was,of age according to his per- 
sonal law, but was a minor only by the ap- 
plication of the Indian Majority Act to him, 
it becomes impossible to say that he had no 
actual and honest belief in the truth of 
the representation which he is alleged to 
have made by signing the documents in 
question. I am of opinion that fraud has 
not been established and the plaintiff . 
Ganganand is entitled to a declaration that 
the consent decree obtained against him 
is a nullity and that the defendant should 
be restrained by an injunction of tha 
Court from executing the consent decree 
against him. 

It only remains to consider*the plea of 
estoppel. I have very grave doubt whether 
8. 115 of the Evidence Act applies to infants, 
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In Dhurmo DasGhose v. Brahmo Dutt (8) 
Mr. Justice Jenkins (as he then was) ex- 
amined all the cases bearing on the point 
and came to the conclusion thatin order 
to support the plea of estoppel in the case 
of infants, fraud operating to deceive must 
be found as afact. The case went up to 
Privy Councifand although the Privy Coun- 
cil decided the case on the ground that 
the section did not apply in the particular 
case before them, as the statement relied 
upon was made to a person who knew the 
real facts and was not misled by „the un- 
, true statements there is nothing in the 
judgment of their Lordships to indicate 
that they did not agree with the view ex- 
"pressed by Mr. Justice Jenkins. The rule 
of estoppel isa rule of evidence and it 
must be taken subject to the Indian Con- 
tract Act. Even if I am wrong in this 
view there is, in my opinion, no case of 
estoppel to be tried. I can find no evidence 
of the fact that Ganganand intentionally 
caused or permitted the Maharaja to believe 
a thing to be true which wasin fact un- 
true. ‘here is no declaration that he waa 
an adult when in fact he wasa minor and 
there was no unequivocal act on his part to 
that effect. I must overrule the plea of the 
defendant on this point. 

The result is that I must allow the appeal 
of Ganganand, set aside the decree passed 
by the Court below and give Ganganand 
a decree declaring that the comptomise 
decree passed by the learned Subordinate 
Judge in Suit No. 172 of 1916 is void as 
against him. I must also issue a perma- 
nent injunetion restraining defendant No. 
1 from executing the decree against the 
interest of Ganganand in any of the pro- 
perties. 
sent decree must go as Ganganand has no 
interest init capable of being separated 
from the interests of the other members 
of the family. The learned Subordinate 
Judge willnow restore the suit and pro- 
ceed with itin accordance with law. As 
the mortgage suit was instituted so far 
back asthe 28th April, 1916, it is obvious 
that there must be no further delay in 
trying the suit. We think that tne learn- 
ed Subordinate Judge should not give the 
parties more than two months'time to be 
ready with their evidence and he should 
then proceed with the hearing of the suit. 

In the circumstances 1 make no order 


' (8) 95 0. 616; 20. W. N, 330; 13 Ind. Dee, (x. s.) 
405, 
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[108 1. C. 1937] 
for costs either in this Court or in the Court 
below. . 
Adami, J.—I agree. 
B, K. P. 
A. N. A. 


Appeal allowed. 


BOMBAY HIGH COURT. 
Seconp Civin APPgAL No. 115 or 1925. 
September 18, 1926. 
Present:—Mr. Justice Percival and 

Mr. Justice Patkar. . 
PARBHULAL DULLABHRAM— 
APPELLANT 
versus 
BHAGVAN PARBHU—RRSPONDENT. 

Provincial Insolvency Act (V of 1920) ss. 2 (1) 
(d), 28—Hindu father—Insolvency—Son's share in 
joint family property, whether vests in Receiver— ` 
lindu Law—J oint acquisition by members of family, 
nature of. 

A Hindu son's interests do not vest in the Receiver 
by virtue of the father's insolvency alone under the 
provisions ofs. 2 (1) (d) and s. 28 of the Provincial 
Insolvency Act. [p. 466, cols. 1 & 2.] 

Sat Narain v. Behari Lal (1), followed. 

Property acquired by a Hindu father and his sons 
living together becomes joint family property even 
in the absence of a nucleus where there is no evi- 
dence to show that they intended to treat itas co- 
owners distinct from joint family property. |p. 466, 
col. 2; p. 467, col. 1. 

Second appeal from the decision of the 
District Judge, Surat, in Appeal No. 9 of 
1922, amending the decree passed by the 
Joint Seeond Class Subordinate Judge at 
Surat, in Civil Suit No. 773 of 1920. 

FACTS.—A Hindu who was living with 
his sons and a grandson sold his properties 
and was subsequently adjudicated as an 
insolvent. No Receiver was appointed as 
he had no property. His sons carried on 
the family business in their own names and 
acquired in their names, some of the pro- 
perties sold by their father. The crediturs 
applied for appointment ofa Receiver, A 
Receiver was appointed and the Receiver 
sued to recover possession of the properties 
acquired on the ground that they were joint 
family properties and so liable to be pro- 
ceeded against by him for satisfying the 
father’s creditors. The trial Court held 
that the whole property was liable to be 
proceeded against. The District Judge on 
appeal held that only the share of the father 
was available for the creditors. 

Both sides appealed. 

Mr. G. N. Thakor (with him Mr. M. K, 
Thakor), for the Appellant. 

Mr. K. N. Koyajee, for the Respondent, 

JUDGMENT. 

Percival, J.—([His Lordship stated the 

facts and continued as follows|;—The main 
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questions which arise for consideration in 
this appeal are: | 

I. Whether the sale of December 29, 
1903, was bogus and fraudulent or not ? 

IL Ifnot, what is the effect of the pur- 
chase ofthesuit property on January 14, 
1918, in the names of thesons of the insol- 
vent? i 

. In regard to the first of these two points 
the learned Counsel for the appellant con- 
tends that the enumeration by the learned 
District Judge of the doubtful circumstances 
connected with the sale shows it was 
fraudulent. I am of opinion, however, 
that there is a definite finding of fact 
that the sale is not proved to be fraudu- 
lent, and that that finding of the District 
Judge is to be accepted by this Court. 

The result is that so far as the original 
sale of 1909 is concerned, the present appel- 
lant cannot base his case on that sale. It 
may be added that similar remarks apply to 

the sale by Bhagvandas to Shivlal. 
| We now come to the sale in the name of 
the insolvent's sons in January 1918, in con- 
nection with which certain questions of law 
are involved. 

The argument of the learned Counsel for 
the appellant is that the learned District 
Judge has found that the property was 
&equired by the joint Hindu family of the 
insolvent and his sons, and is consequently 
joint property of the family, and that the 
appellant is, therefore, entitled to obtain 
satisfaction for his debts therefrom. The 
learned Pleader ‘or the respondent on the 
other hand contends that the suit property 
was bought by the sons only, and that as 
the District Judge,has held that as it did 
not become their joint family property, it 
must be the sole property of the sons, and 
that, therefore, the appellant is not entitled 
even to satisfaction of the insolvency debts 
even from one fourth share of it, Thus the 
finding of the District Judge that the insol- 
vent and his sons hold the property as co- 
owners, and that, therefore, the appellant is 
entitled to obtain satisfaction from one- 
fourth of it, is attacked from both points of 
view. 

On consideration of all the facts I have 
come to the conclusion that, whether we 
decide that the property is joint property 
of theinsolvent and his sons, or that it is 
held by them as co-owners, in either event 
the decree passed by the learned District 
Judge should be confiimed. For this 
reason it is not very essential to decide 
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which of the two alternatives is to be accept- 
ed, though personally I should be inclined 
to the view that it became joint family pro- 
perty,as no partnership between the sons 
and the insolvent is proved, and as some of 
the sons are minors. 

In any case, however, if we take the view 
adopted by the learned Distriet Judge, the 
property was acquired by the persons con- 
stituting a joint Hindu family by their 
joint labour; and no doubt the name of the 
insolvent was omitted from the list of pur- 
chasers because he wasan insolvent. Con- 
sequently itis not the case that the sons 
alone held it as co-owners, but the sons and 
the father together held it as co-owners; 
and, therefore, the decree of the District 
Judge should stand. 

If, however, we take the other alternative, 
namely, that the property became joint 
family property by the purchase of 1918, 
still, as it so happens, the same result fol- 
lows, in view of the recent Privy Council 
ruling of Sat Narain v. Behari Lal (1). The 
learned Counsel for the appellant contends 
that that ruling does not apply to cases where 
the insolvency has taken place in conse- 
quence of the failure of the family business. 


T do not find, however, that this contention 


is borne out by thejudgment in that case, 
I refer particularly to the written statement 
of the defendant in that case, part of which 
is given at pages 137-138* in Sat Narain’s case 
(1), namely:— 

“The real facts are that Rai Bahadur Sri 
Kishen Das, the father of the plaintiff, and 
the head and manager of his family, family 
estate and family firms as well as in his per- 
sonal capacity was, in consequence of the 


. failure of tfe family business, adjudicated 


insolvent..." 

Having regard, moreover, tothe judgment 
as a whole, I am of opinion that n» distinc- 
tion can be made, as suggested by the 
learned Counsel for the appe.lant, that the 
ruling does not affect cases in which there 
has been a failure of the family business. 
The result is that only the property of the 
insolvent himself is liable, and the appel- 
lant can claim only one-fourth of the family 
property, as decreed by the learned District 
Judge. 

One further contention is made by the 

(1) 84 Ind. Cas. 883; 27 Bom. L. R. 135; 52 I. A. 22; 
41 M. L. J. 857; 10 O. & A. L. R 1338; A. 1. R. 1995 
P. C. 18; (1925) M. W. N. 1; 23 A. L.J. 85; L. KR. 6 A. 
(P. C.) 1; 28 P. L. R. 81; 21 L. W. 375; 1 Lah. Cas, 
500; 10. W. N.916; 6 Lah. 1; 29 0. W. N 79? (P.O), 

*Page of 27 Bom, L. R,—[ Ed.] ~ 
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learned Pléader for the respondent, namely, 
that, if the above argument is correct, then 
the appellant should receive only one-eightb, 
not one-fourth of the property, because the 
insolvent's brother Narotam is entitled to 
one-half of the family property. The learn- 
ed District Judge, however, has held that 
the property was re-acquired not by the 
family of the insolvent and that of Narotam, 
but only by the family of the insolvent 
itself, that is to say, by the insolvent and 
his sons. Narotam and his family, there- 
fore, have no share in the property’ as re- 
purehased by the insolvent and his sons. 

The result is that the appeal and the 
eross-objections are both dismissed with 
costa. : 

Patkar, J.—[After stating the facts his 
Lordship proceeded'as|follows:—] The learn- 
ed District Judge in the course of his judg- 
ment referred to the cases of Jagabhai 
Lalubhai v. Vijbhukandas Jagjivandas (2) 
and Nunna Brahmayya Sethi v. Chidara- 
boyina Venkitaswamy (3) and s. 60 of the 
Civil Procedure Code and the cases of 
Fakirchand Motichand v. Motichand Hur- 
yuckchand (4) and Sardarmal Jagonath v. 
Rao Bahadur Aranvayal Sabhapathy Mood- 
liar (5) and Bihari Lal v. Sat Narain (6), 
and expressed the opinion that there was 
hardly any doubt that under the vesting 
order the interest of the sons in the joint 
family property vested in the Official 
Assignee. The view of the lower Court is 
supported by the decisions of the Madras 
High Court in In the matter of Balusawmy 
Ayyar (7) and in Sankaranarayanam Pillai 
v. Rajamani (8). But the case of Bihari 
Lal v. Sat Narain (6), referred to by the 
learned District Judge, went in appeal to 


the Privy Council and their Lordships in: 


Sat Narain 7. Bihari Lal (1) held that the 
property of an insolvent which vests in the 
‘Receiver means only the property which is 
divisible among his creditors, that the 
father's power to dispose of the joint pro- 
perty is not absolute but conditionalon his 
having debts which are liable to be satisfied 
out of that property and s. 2 seems to con- 


(3) 11 B. 37; 6 Ind. Dec. (x. 8.) 24. 

(3) 26 M. 214. 

(4) 7 B. 438; 8 Ind. Jur. 93; 4 Ind.Dec. (x. s.) 29. 
(5) 21 B. 205; 11 Ind. Dee. (v. s.) 139. 

(0) 69 ]nd. Cas. 486; 3 Lah. 329; A. I. R. 1923 Lah. 


F, B.). A 
4 (5 80 Ind. Cas. 108; 47 M. 87; 19 L. W. 80; 46 M. L. 
J.46; (1924) M. W. N. 94: A. L R. 1924 Mad. 411. 

(8) 81 Ind. Cas. 196; 47 M. 462; 45 M. D. J. 314; 34 
M. L. T. 152; A. L R, 1921 Mad. 550; 20 L, W. 367. 


PARBHULAL DULLABHRAM v, BHAGVAN PRASAD, 


[102 I. C. 1927] - 


template an absolute and unconditional 
power of disposal ana that the interest of 
the sons in joint Hindu family would not 
vest in the Receiver by virtue of the father's 
insolvency alone. Their Lordships at page39* 
say: “It may be that under the provisions of 
8. 52, orj in some other way, that property 
may in a proper case be made available for 
payment of the father’s...debts.” Mr. 
Koyajee for the sons contends that the 
father's share only in joint family property 
can be so made available by partition, while 
Mr. Thakor contends that the whole joint 
family property can be so made available 
by proper proceedings if the debts are bind- 
ing on the sons. It is not necessary to 
pursue the point further in this case as, 
according to the finding of the lower Appel- 
late Court which we accept, the property 
went out of the family some time before the 
application for insolvency by the sale of 
1909 which was not shown to be without 
consideration and in fraud of creditors. 
Though in the Lahore case decided by the 
Privy Council, the question related to the 
exercise of the right of pre-emption by the 
son ofan insolvent and fell to be decided by 
the provisions of the Presidency Towns 
Insolvency Act III of 1909, I think that the 
same result would follow and the son's 
interests would not vest in the Receiver by 
virtue of the father's insolvency alone under 
the corresponding s. 2 (1) (d) and s. 28 of the 
Provincial Insolvency Act V of 1920. 

The next question arising in the case is 
whether in the property subsequently 
acquired by the -joint exertions of the 
father and sons the plaintiff is entitled to 
get anything more than one-fourth of the 
property which would “fall to the share 
of the father. The learned District Judge 
after referring to the case of Laldas 
Narandas v. Motiba? (9) accepted the view 
of Birdwood, J., in Chatturbhooj Meghji 
v. Dharamsi Naranji (10. In Haridas 
Narayandas Bhatia v. Devkuvarbai (11) the 
view ot Bird wood, J., in Chatturbhooj Meghji 
v. Dharamsi Naranji (10) was disapproved 
and following Karsandas Dhavamsey v. 
Gxngabai (12) and Laldas Narandas v. 
Motibai (9) it was held that property 
acquired jointly by father and son living 
together becomes joint family property 

(9) 10 Bom. L. R. 175. 

T ‘97 I d od "820. 98 So UR R 637 

nd. . 4 x 29. 
AU p EB 4E. o reden 
(12) 32 B. 479; 10 Bom. L. R. 184. 
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even in the absence of family nucleus; 
and it depends in each case on the evi- 
dence whether the members of a joint 
. family have lived separately or together 
and if the latter, whether they have dealt 
with 'te property acquired by thejr joint 
exertions as joint family property, (page 
640*). In this case the sale-deed was in 
the name ofthe sons. The father's name 
may have been omitted as on account of 
the insolvency of the father. But the 
lower Court finds afact that there was a 
clear intention of the acquirers to hold 
the property acquired by their joint exer- 
tions as co-owners, and the father and 
sons intended to treat the property dis- 
tinct from joint family property. On the 
finding of fact of the lower Court which 
wa accept the plaintiff Receiver is entitled 
under s. 28, cl. (4), of the Provincial 
Insolvency Act V of 1920, to one-fourth 
of the property which would fall to the 
share of the father. It is contended on 
behalf of the sons that plaintiff should 
get one-eighth as Narotam had one-half 
share. It is found that Narotam separated 
from the family and: it does not appear 
that he exerted to acquire the properties 
subsequently. I would, therefore, dismiss 
the appeal and the cross-objections with 
, Costs. 
A. N. A. Appeal and cross-objections 
dismissed. 





*Page of 28 Bom. L. R—{Ed.] 





.OUDH CHIEF COURT. 
Sxconp Civit APP&aL No, 60 oF 1927. 
: May 5, 1927. 
Present:—Mr. Justice Pullan. 
Pandit RAMESHWAR PRASAD MISRA 
— PLsINyIFF—APPELLANT 

versus 
Tan INDUSTRIAL ann PRUDENTIAL 
ASSURANCE Co. Lro., BOMBAY AND 

ANOTHER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908,, O. XLI, v. 24, 
O XLIII,r. 1—Plaint returned for presentation 
proper Court—Appeal—A ppellate Court deciding suit 
on merits— Procedure, whether legal. 

Where the trial Court returns a plaint for pre- 
sentation to the proper Court on the ground that it 
has no jurisdiction and an appeal is filed under O. 
ALIIT,r. i, C. P. O., the Appellate Court can only 
decide the question of jurisdietion and an order 
deciding the suit on the merits on the finding that the 
prial Court had jurisdiction is ultra vires, 
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Second appeal against the decree of 
the Second Additional Subordinate Judge, 
Lucknow, dated the lzth November, 1926. 


Mr. Makund Behari Lal, for the Appel- 


ant. 
Mr H. N. Misra and Dr. J. N. Misra, for 
the Respondents. 


JSUDGMENT.—The appellant who was 
the plaintiff in the suitinsured his life with 
the Industrial and Prudential Assurance 
Co., Ltd ; whose Head Office is in Bombay. 
it appears that he paid certain premiums 
upon his policy and then relying on a 
hindi prospectus issued by the Company 
brought a suit to recover the premiums 
paid by himand acertain sum by way of 
bonus. Thesuit was filed in the Court of 
the Munsif, who held that he had no 
jurisdiction, and returned the plaint for 
presentation in the proper Court, whieh he 
considered to be the corresponding Court 
in Bombay. An appeal was filedby the 
plaintiff against this order under O. XLIII, 
r. 1, of the Civil Procedure Code, and the 
Second Additional Subordinate Judge re- 
versed the decision of the learned Munsif 
and held that that Court had jurisdiction to 
try the suit. But the learned Second Ad- 
ditional Subordinate Judge went further, 
He decided thesuit on its merits and pass- 
ed a decree for the plaintifffora sum much 
Jess than the plaintiff himself claimed. In 
appeal the plaintiff argues that this order 
was ultra vires and thatthe lower Appellate 
Court could only hear the question of juris- 
diction and, if he considered that the 
Munsif's order was wrong, his powers were 
limited to returning the suit to the Munsif 
for disposal. If authority is needed for this 
proposition, it may be found in the ruling of 
the Judicial Commissioner's Court in the 
case of Maqbul Hussain v. Rajendra Narain 
(1) but the matteris made perfectly clear 
from the wording ofthe Code itself. Under 
O. XLI, r. 24, whichis the only rule upon 
which the respondent relies, an Appellate 
Court can take up other grounds which 
have not been decided by the Court of 
first instance when a decree is under appeal, 
and decide the appealon those issues. But 
in the Code itself (s, 2) the word "decree" 
is defined and a decree does not include 
any adjudication from whiche an appeal 
lies as anappeal from an order. The ad- 
judication in this instance was one for 


(1) 4 Ind, Qas, 780; 12 0, C. 388, 
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which an appeal is allowed by the Code as 


an appeal from an order, and it was, there- ' 


fore, nota decree and the powers of the lower 
Appellate Court wereconfined to passing an 
order that the suit should be restored to 
the court of the Munsif, who in the opinion 
of the lower Appellate Court, had jurisdic- 
tien and to direct him to decide the remain- 
ing issues. It is not intended that an 
Appellate Court shall go out ofits way to 
decide de novo issues which have not been 
touched by the Court whose judgment is 
under appeal. Forthe same ,reasons this 
Court should not consider that -part of the 
judgment of the lower Appellate Court 
which professes to decide the suit on its 

‘merits. All that this Court can dois to 
correct the order of the lower Appellate 
Court and pass an order restoringthe suit 
to the Court of the Munsif for a decision 
of the remaining issues, 

A cross-objection has been filed by the 
respondent raising the question of jurisdic- 
tion. The order ofthe Munsif returning 
the plaint to the proper Court is one from 
which there is anappeal to the District 
Court. Theorder ofthe District Court on 
that appeal is one from which there is no 
appeal. The cross-objection filed by the 
respondent merely takes the place of an 
appeal against the order of the lower Appel- 
late Court deciding an appeal from an order, 
and no such cross-objection can, therefore, 
be heard. I cannot consider the cross- 
objection as though it were an application 
in revision for thereis nothing in the 
grounds of the cross-objection which would 
justify interference in revision. 

I, therfore, allow this appeal with costa 
and dismiss the cross-objection with costs 
and direct that the suit be returned to the 
Court of first instance for decision on the 
remaining issues, 


G. H. Appeal allowed. 
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Mareh 9, 1927. 

Present:—Mr. Justice Tek Chand. 
HAZARA SINGH AND oTuxxs—Dersnpans 
— APPELLANTS 

4 . versus 
MBHNGA—P aintirr, BHANA AND orans 
: — DEFEN VANTS — RESPONDENTS. 
Custom-- Alienation — Necessity — Sale by elder 
brother as de facto guardian of minor for father's debts 


HAZARA SINGH V. MEHNGA. 


(102.1. 0.1921] 
charged on property—Sale for such debts, whether 
for necessity—Necessity for entire consideration not 
proved, effect of. i 
Asale of a portion ofa minor's property by his 
elder brother as a guardian de facto for paying off the 
father's debts which were charged on the property 
and could be legally recovered from the property in | 
the hands of the minor, is an alienation for necessity 
and cannot be set aside by the minor. [p. 469, col. 


“Thamman Singh v. Santa (1), distinguished. . 

An alienation cannot be set aside merely because a 
very small portion of the total consideration has not 
been proved to be for legal necessity. [p. 469, col. 2 ] 

‘Second appeal from a decree of the 
District Judge, Jullundur, dated the 9th 
June, 1926, modifying that of the Sub- 
ordinate Judge, Fourth Class, Jullundur, 
dated the 24th August, 1925. 

Mr. Faqir Chand, for the Appellants. 

Mr. J. L. Kapur, for Lala Badri Das, R. 
B., for the Respondents. 


JUDGMENT.—On the 15th March, 
1916, Bhana, son of Shaman, major, ior 
self and asguardian of his younger brother 
Mehnga minor sold 30 kanals 17 marlas of 
land (which on re-measurement has been 
found to be 30 kanals 14 marlas) to Wazira 
father of the defendants-appellants for 
Rs. 900. On the 15th March, 1922, Mehnga 
having attained majority, instituted a suit 
claiming (a) a declaration with regard to 
Bhana's one-half share oi the land alleging 
that the sale was without consideration . 
and necessity and had been effected to 
injure the plaintifi's reversionary rights 
and (b) possession of the plaintiff's own 
half share which, it was alleged, Bhana had 
sold without authority. 

The Subordinate Judge found that con- 
sideration and necessijy for the sale were 
proved but in spite of this finding he 
passed a decree in favour of the plaintiff 
for both the reliefs ‘prayed for, subject 
to payment of Rs, 450 by the plaintiit on 
the death of Bhana, On appeal by the 
vendees the learned District Judge quite . 
rightly set aside the declaration that had 
been granted as regards DBhana's one-half 
share, but affirmed the decree for possession 
qua the plaintiff's own one-half share, dispos- | 
ing of this part of the case in one sentence 
as follows: ' 

"As regards the plaintiffs own share 
[Thamman Singh v. Santa (1)] isa clear 
authority that defendant No. 1 had no right 
to sell his brother's share even to'pay:debts 
which were due from. the father." 

The defendants who arethesonsof the 


(1) 53 Ind. Cas, 457; 119 P, R, 1919, 
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vendee havepreferred a second appeal to 

this Court and pray that the suit should 

have been dismissed in its entirety. 

As the, judgment of the learned District 
Judge on this point is extremely meagre 
it is necessary to give in some detail the 
relevant facts. The consideration for the 
sale ofthe satire land, as recited in the 
sale-deed is as follows:— | 
1. Rs. 380 payable to Narain Singh pre- 

. vious’ mortgagee who was in 

possession of 22 kanals and 
12 marlas of land under mort- 
g&ge-deeds dated the 23rd 
February, 1909, 3rd March, 1909, 
and 21st May, 1910, executed 
by Shaman the father of Bhana 
and Mehnga plaintiff, and by 
Jiwan their uncle. 

2. Rs.400 payable: to Nand Lal prior 
creditor as follows:— 

(a) Rs. 303.3.6 under decrees 
dated 1st March, 1913, and 20th 
July, 1914, passed in favour of 
Nand Lal against Bhana and 
Mehnga recoverable from the 
estate of their father Shaman. 

(b) Rs. 99 due to Nand Lalafore- 
said under mortgage-deed dated 
the 7th February, 1906, execut- 
ed by Shaman and Jiwan in his 
favour, 

25 balance due on another decree 
obtained by Nand Lal against 
Shaman but not charged on the 
estate. 

4. Rs. 80 payable to Jassa goldsmith on 
the bond dated.the 15th Novem- 
ber, 1910, executed by Shaman 
and Jiwan. 

5. Rs. 15 expenses of registration of the 
eale-deed. 


3. RBs, 


‘Total Rs. 900 

It will be seen that items Nos. 1 and 2 
aggregating Rs: 780 were a charge on the 
estate of Shaman which had been created 
either by himself in his lifetime or by 
decrees passed after his death against his 
estate: One-half of this sum was legally 
recoverable from the estate of Shaman, 
which hadcome into the hands of the 
plaintiff. A sale of a portion of the plaint- 
iffs estate by his elder brother, who was 
his de facio if not de jure guardian, to 
discharge such debts, cannot be said to 
be without authority, A comparison of the 
properties sold with those which had been 
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mortgaged by Shaman and Jiwan shows 
that by the sale in question a field on chahi 
land 6 kanals in area, which was under mort- 
gage with one Narain Singh and also a 
house which had been mortgaged with pos- 
session to Nand Lal were both redeemed 
and were got unencumbered fôr the benefit 
of the two brothers. This was undoubt- 
edly an actof good management on the 
part of the guardian and was obviously 
beneficial tothe minor. 

Thelearned District Judge has entirely 
overlooked these important facts, He has 
relied on TRamman Singh v. Santa (1) but 
that case is clearly distinguishable. There 
the debts due by the father of the minor 
plaintiff had not beenmade a charge of the 
father’s estate in the hands of the plaintiff 
and, therefore, under the authority of the 
Full Bench Jagdip Singh v. Bawa Narain 
Singh (2) the ancestral estate could not, 
after the father’s death be made liable 
for it. : 

It is, no doubt, true that items Nos. 3 and 
4 aggregating Rs.105 though due by the 
fatherof the plaintiff had not been made 
a charge on his estate in hislifetime, but 
one-half of this sum comes to Rs. 52-8 
only and forms & very small portion of 
the total consideration of Rs. 450 and 
the sale cannot be setaside if necessity 
or benefit cannot be strietly proved for it. 
This principle has been laid down in a 
large number of rulings of the Lahore 
High Court and the Punjab Ohief Court 
and has been recently affirmed in the 
judgment of their Lordships of the Privy 
Council reported as Sri Krishn Das v. 
Nathu Ram (8). 

For the fóregoing reasons I hold that 
the alienation was for the benefit of the 
plaintiff and thathis elder brother Bhana 
was competent to make it [see Mastu v. 
Nand Lal (4)]. I accordingly accept the 
appeal and dismiss the plaintiffs suit with 
costs throughout. i 

R. L. 

A. N. A. Appeal accepted. 

(2) 15 Ind. Cas. 866; 4 P. R. 1913; 160 P. W. R. 1912; 
173 P L. R. 1912. 

(3) 100 Ind. Cas. 130; 25 A. L. J. 80: A. I. R. 1927 
P. ©. 37: (1927) M. W. N. 89; 38 M. L. T. 48: 4 O. W. 
N. 184; 8 P. L. T. 210; 31 C. W. N. 462: 54 LA 79; 
49 A. 149; 29 Bom. L. R. 825: 45 C. L.J. 386; 52 M. L. 
J. 720 (P. O). E 

(4) 73 P. R. 1890 (F. B). 5 
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OUDH CHIEF COURT. 
First Orvin Apera No. 42 oF 1927, 
April 28, 1927. 
Present:—Mr. Justice Hasan 
' and Mr. Justice King. 
Musammat MAQBOOLAN AND OTHERS— 
Darren DANTS—APPELLANTS 

i versus 

Sheikh HABIB ULLAH-—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
v. 8—Adjustment of suit—Statement that Court may 
decide suit ina purticular way if compromise is not 
filed before certain date, whether adjustment—Adjust- 
ment subject to conditions over which parties have no 
control, validity of—Adjustment partially invalid, 
effect of —Pleader— Power to confess judgment. : 

A statement made in Court by one of the parties 
to a suit that if the other party did not return from a 
place where he had gone and a compromise was not 
fled within the next date of hearing of the case, then 
the Court may decree the case against him without 
any evidence does not amount to an adjustment of the 
suit within the meaning of O. XXIII, r. 3 of the Civil 
Procedure Oode, and the failure to file 2 compromise 
on the next date of hearing does not empower the 
Court to pass a decree without taking uny evidence. 
[p. 471, col. 1] 

Moyan v. Pathukutti (1) and Muhammad Zahur v. 
Cheda Lal (2), relied on. 

A Pleader appointed by the holder of a power-of- 
attorney cannot confess judgment where the holder 
of the power himself has not been authorised to do so. 
[p 471, col. 2.] . 

Where an adjustment of a suit is invalid so far as 
‘some of the parties are concerned and it is impossible 
to separate the interests and liabilities of the others, 
the adjustment fails in its entirety. [ibid.] 

First appeal against the judgment 
and decree of the Subordinate Judge, 
"Barabanki, dated the 14th February, 1927. 

Mr. H. Husain, for the Appellants. 

Mr. Zahur Ahmad, for the Respondent. 


JUDGMENT.—This is the defendants’ 
appeal irom the decree of thé Subordinate 
Judge of Barabanki, dated the 14th of 
February 1927. 

The facts are as follows:— 

Having regard to the pleadings in the 
cage the trial Court framed eight issues 
for determination. On a subsequent date 
the plaintiff produced evidenee in proof 
of his case and after some witnesses had 
been examined, on the 9th of December, 
1926, the parties tothe suit out of which 
the appeal arises made an application to 
the trial Court to adjourn the hearing of 
the case to the 26th of January following 
and undertock to produce their evidence 
if the case” was not amicably settled on 
or before that date, When the case came 
up again for hearing onthe 26th of January, 
1:27, the parties again made a prayer to 
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the Court for another adjournment and 
stated that there was a strong hope of a’ 
compromise but that it could not be carri- 
ed through for the reason that one of the 
defendants, Nooruddin, was away at Ran- 
goon and his arrival was expected. The 
application purported to be on behalf of 
the plaintiff as well as the defendants 
as already stated. But when it came’ to: 
be considered by the Court the plaintiff's 
Pleader, Mr. Ram Chandra, opposed the 
prayer for adjournment. Thereupon, one 
of the defendants, that is Qamaruddin, 
and a Pleader, Mufti Muhammad Qasim, 
made the following statement which was 
recorded in the proceedings of the case:— 

“This case be adjourned for a fortnight. 
If Nooruddin fails tocome and the com- 
promise is not filed on the next date then 
the Court should decree the plaintiff's case 
against the defendants without any evi- 
dence.” 

In consequence of this statement the 
Court granted the adjournment prayed 
for and fixed the 12th of February, 1927, 
as the next date for the hearing of the 
suit. On this date Qamaruddin filed an 
application stating the terms of compromisé 
to which he said the plaintiff had agreed, 
The plaintiff was then sworn in, He re- 
pudiated the .compromise set forth by 
Qamaruddin and the result was that the 
Court decreed the suit having regard to 
the statement made on the 26th of January, 
1927, already quoted. 

In appeal against this decree of the 
Subordinate Judgeit is argued that the 
statement of the 26th of January, 1927, 
did not amount to aneadjustment of the. 
suit within the meaning.of O. XXIII, r. 
3 of the Code of Civil Procedure and ad- 
mittedly there was no decree on merits. 
We are of opinion that the argument is 
Bound and must be accepted. It would 
appear that the event of a decree being 
passed in favour of the plaintiff without 
consideration of the merits of his case was 
made to depend according to that state- - 
ment on two contingencies: (1) absence cf 
Nooruddin and (2) absence of a compromise 
agreed to both by the plaintiff and the 
defendants. On the 12th of February, 
1927, one of the defendants, Qamaruddin, 
did, as a matter of fact, put forward pro- 
posals for an amicable settlement of the 


‘litigation but the plaintiff refused to accept 


them. It is thus clear that the filing of 
a valid compromise was left entirely to 
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the pleasure of the plaintiff, a contingency 
over which the defendants had no control. 
Farther it is in evidence that on the 
26th of January, 1927, Nooruddin was away 
.at Rangoon. Here again the contingency 
vf his appearance in Court on the next 
date was one over which neither of the 
parties had any control. When a deci- 
sion of Court of Justice depends on an 
agreement of such a nature it is obvious- 
ly not an adjustment within the meaning 
of O. XXIII, r, 3 of the Code of Civil Pro- 
. cedure. 
The reasoning which we .have adopted 
in the foregoing portion of our judgment 
is supported by the decision of two learn- 
ed Judges of the High Court at Madras 
in the case of Moyan v. Pathukutti (1) and 
by the decision of two learned Judges of 
the High Court at Allahabad in the case 
of Muhammad Zahur v. Cheda Lal (2). 
There is one other ground inthis case 
on which we can safely hold that the 
statement made by the Pleader Muhammad 
Qazim and by one of the defendants 
Qamaruddin on the 26th of January, 1927, 
on which the learned Subordinate Judge 
has founded his decree, is not & lawful 
agreement, in relation to three of the six 


defendants. 'lhese three defendants are 
Musammat Maqboolan, Nooruddin and 
Muinuddin. Qamaruddin as we have al- 


ready stated was of course present on the 
date on which the statement was made and 
he was “a party to it. He is, therefore, 
bound if the agreement contained in the 
.Btatement has any legal effect. The other 
person present, was Mufti Muhammad 
Qazim a Pleader ot the Court. Mufti 
Muhammad Qazim was appointed Pleader 
on behalf of Nooruddin and Muinuddin 
by Qamaruddin, Qamaruddin derived hia 
authority to act on behalf of Nooruddin 
and Muinuddin under a power-of-attorney 
dated the 12th of June, 1926. The powers 
conferred on him thereby do not include 
the power of confessing judgment or of 
entering, into an: agreement of the nature 
stated above Qamaruddin could not, there- 
fore, delegate larger powers to 
Muhammad Qazim whom he appointed a 


Pleader on behalf of Nooruddin and 
- Muinuddin. : . 
Further we find that one Aulad Ali ` 


held a special power. of-attornsy dated the 


(1) 31 M. 1; 17 M. L. J. 515; 3 M. E. T. 98. 
PS l4 A. 141; A. W. N. (1892) 3; 7 Ind, Dec. (x. s.) 
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5th of July, 1926, from the defendant 
Musammat Magboolan and Aulad Ali ap- 
pointed the same Mufti Muhammad Qazim, 
Pleader on behalf of that lady to conduct 
proceedings in this particular case. We 
have examined the terms of the power-of- 
attorney dated the 5th of July, 1926, and 
we do not find amongst the powers con- 
ferred upon Aulad Ali the power to con- 
fess judgment, and if that power did not 
vest in Aulad Ali he obviously could not 
delegate it to the Pleader Muhammad 
Qazim on behalf of Musammat Maqboolan. 

We, therefore, hold that the agreement 
contained in the statement made by Qamar- 
uddin and the Pleader Muhammad Qazim 
on the 28th of January, 1927, is not a 
lawful agreement in so faras Musammat 
Maqboolan defendant No. 1, Nooruddin de- 
fendant No.5, and Muinuddin defendant 
No, 6 are concerned and as it seems to be 
impossible to separate the interests and 
the liability of one set of defendants from 
the other we must hold -tbat the agree- 
ment fails in its entirety. Therefore in 
this view of the case also the provision 
of O. XXIII, r. 3 of the Code of Civil 
Procedure is inapplicable to this case. 

The result is that weallow this appeal, 
set aside the decree of the Court below, 
and as that decree has proeseded on a 
preliminary point and we have hereby re- 
versed that decree. we remand the case to 
the trial Court with directions that the suit 
be re-admitted to its original number in 
the register of suits of that Court and 
decided according tolaw. The appellants 
will get their costs from the respondente 
in this Court. As to other costs they will 
abide the event. 

G. H. 


A. N. A, Appeal allowed. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM OxpzE&R No. 148 oF 1926. 
April 13, 1927. 

Present :—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Banerji. 
MADHURI SARAN—J opoxENT-DEBTOR— 
APPELLANT 

versus ” 
BISHAMPHAR NATH AND 0TsEas— 
Aucrion-PURCHASERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. X XT, r. 89 
—Execution sale—Morigaye by judqment-debtor-~-De- 
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posit of portion of decretal amount by mortgagee and 
balance by judgment-debtor—Sale, whether can be set 
aside—Deposit with request to return amount if sale 
is not set aside, whether conditional. G 

A judgment-debtor whose properties were sold in 
execution, mortgaged the properties and the mort- 
gagees made a deposit of a portion of the decretal 
amount within 30,days of the date of sale witha 
prayer thatthe amount may be returned to them if 
the judgment-debtor did not deposit the balance and 
the sale was not set aside. On the same day the 
judgment-debtor deposited the balance and applied 
to have the sale set aside. The executing Court 
refused to set aside the sale on the ground that the 
mortgagees had no locus standi and that Q. XXI, 
r. 89, had not consequently been complied with: 

Held, that although the mortgagees iffdependently 
might not have been able to apply underO. XXI, 
r. 89, yet the applications of the mortgagees and the 
judgment-debtor must be treated as one and the 
judgment-deltor had complied with the provisions 
of O. XXI, 1. 89, by depositing the whole amount 
within 30 days. 

Ileld, further, that the deposit made was not con- 
ditional as the condition only related to what would 
happen in case the Court didnot set aside the sale. 

Sarvoi Begam v. Haider Shah (1), distinguished. 


First appeal from an order of the Sub- 
ordinate Judge, Gawnpore, dated the 14th 
of June, 1926. 

Dr. 5. N. Sen and Mr. U.S. Bajpai, for 
the Appellant. 

Dr. K. N. Katju and Mr. S. N. Seth, for 
the Respondents. 


JUDGMENT.—This is a judgment- 
debtors appeal. Certain property was 
advertised for sale and the estimated value 
of that property as entered in the sale pro- 
clamation by the Court was Rs, 8,000. On 
the 20th of April, 1926, the property was 
actually sold for Rs. 14,000 and the decree- 
holder purchased the property at the auc- 
: tion. The amount, which was due to the 
decree-holder as entered in thé sale prc- 
clamation, was Rs. 13,671 6-4. On the 17th 
of May, 192^, the judgment-debtors execut- 
ed à moitgage in favour of Ram Kumar 
and others of the share sold at auction on 
the 20th of April, 1926, for a sum of 
Rs. 10,000. On the 18th of May, 1926, two 
applications were presented to the Sub- 
ordinate Judge. One was by Ram Kumar 
and others as mortgagees, who tendered 
and deposited a sum of Rs. 10;000 and in 
their application stated that if the judg- 
ment-debtor did not deposit the balance 
piyable andif the sale was not set aside, 
this sum might be returned to Ram Kumar. 
The judgmeftt-debtors in their applica- 
tion stated that a sum of Rs. 10,000 had been 
deposited by the mortgagees under a 
tender and that they were depositing a 
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a sum of Rs, 4,810 and prayed that the 
sale be set aside and also stated that the 
total amount was more than the amount 
payable under the law to the decree- 
holder. They, therefore, prayed that the 
remaining amount might be returned to 
them. The office reported for the informa- 
tion of the Judge that the amount deposit- 
ed was correct and that out of that total 
amount of Rs. 10,000 had been deposited 
by the mortgagees and Rs. 4,810 by the 
judgment-debtors. On notice of this applica- 
tion of the judgment-debtors having been 
served on the decree-holders, they objected 
on the ground among others that there 
was no compliance of O. XXI, r. 89, 
inasmuch as the whole amount had not 
been deposited by the judgment-debtors 
and that the mortgagees had no locus standi. 
to make any deposit. They further urged 
that the deposit being a conditional deposit 
could not be treated as a valid deposit. 
The learned Subordinate Judge has declin- 
ed to set.aside the sale by his order of 
the 14th of June, 1226, which is under 
appeal. fe has held “if there had been 
& joint applieation on behalfof the judg- 
ment-debtor and the mortgagees, then there 
would not have been any difficulty". He 
has also held that the deposit made by 
the mortgagees was not on behalf of the 
judgment debtors. We areof opinion that 
the two applieations must be treated on 
the: whole as one. The application of the 
judgment.debtors clearly referred to the 
fact of the deposit having been made in 
the name of the mortgagees. The mortga- 
gees independently may not have been able 
to apply to have the sale set aside, but we 
are of opinion that the transactions must 
be treated as one and that the judgment- 
debtor eomplied with the provisions of 
O. XXI, r. 89 by depositing the whole amount 
within thirty days. The plea that the 
deposit was a conditional deposit is really 
without any force, as the condition only 
related to what would happen in case the 


.learned Subordinate Judge did not set 


aside the sale, and we think that it was 
not a condition precedent to anything to 
be done by the Court. Thecase reported 
as Sarvoi Begam v. Haidar Shah (1) is clear- 
ly distinguishable. In that case there was 
no application by the judgment-debtor at 
all. The amendment of the rules by the 
tule making powers has made the point 


(1) 18 Ind. Cas, 404; 9 A. L. J. 12. 
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raised in this case clear. We think, however, 


that the costs of this appeal should be paid’ 


by the appellant. 

We, therefore, set aside the sale of the 
20th of April, 1926. The decree-holders 
Me be paid the amount due to them by the 

ourt. 


4 N. A. Appeal allowed, 
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RANGOON HIGH COURT. 
SPECIAL SgooND Ürvin Appsat No. 524 
or 1926. 

January 4, 1927. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr. 

MAUNG BA THAUNG-—APPELLANT— 
versus 


MA ON HMYIN-—RESPONDENT. 

Burmese Buddhist Law— Divorce—Husband taking 
lesser wife—O mission of wife to sue for divorce immedi- 
ately, whether,amounts to consent. : 

Themere failure of the wife of a Burman to sue for 
divorce for a few months after her husband had 
taken a lesser wife does not amount to consent on her 
part to the taking of the lesser wife. 


Second appeal from the judgment of the 
District Court, Hanthawaddy, in C. A. No. 
64 of 1926. 

Mr. Kyaw Zan, for the Appellant. 


JUDGMENT.—Respondent sued ap- 
pellant for divorce on the ground that he 
had taken a lesser wife. As a matter of 
fact appellant seems to have had various 
matrimonial experiences. His first wife 
was Ma Sein Nyun who died. Respond- 
ent was his second wife, but since he 
married her he has admittedly taken two 
other women as lesser wives. The first 
of these was one Ma Tin and the second, 
whom he admittedly took about March last, 
was Ma Ta, the divorced wifé of his first 
wife's brother. | : 

Respondent’s suit was filed on the llth 
of May, 1925, and the trial Oourt held 
that- because respondent did not sue for 
divorca at once, when Ma Ta was taken, 
she must bé held to have consented 
to his taking Ma Ta and that, therefore, she 
was not entitled to divorce. 

The lower Appellate Court, on the other 
haud, held that she did not consent and gave 
her a decree for divorce. 

Appellant says that her failure to sue for 
two and a half months implies that she con- 
sented to the taking of Ma Ta. 
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Iagree with the lower Appellate Court 
and dismiss the appeal under the pro- 
visions of O. XLI, r. 11, read with O. XLII, 
r. l. : 


A. N. A. Appeal dismissed, 


MADRAS HIGH COURT. 
APPEAL Sort No. 135 or 1923. 
October 26, 1926. 
Present:—Mr. Justice Odgers and 
Mr. Justice Jackson. 

DOST MUHAMMAD KHAN AND ANOTHER 
— PLAINTIFF3~——APPELLANTS 

EE versus 
:Hasaroth Kibulae Sayyad GHULAM 
GHOUSE SAHIB QADIRI—DEFENDANT— 


RESPONDENT. 

Inam—Grant of villages by Rajah of Tanjore for 
Darnaj—Construction—Inam register, value of entries 
in—Inam grant—Subsequent use of portion of income 
for purposes of charity, effect of. 

The Maharaja of Tanjore made a grant of certain 
villages in 1757 for darnaj (charity) as nazzar by 
which the villages were left to the grantee “so that 
utilising the income thereof for his own expenses 
he should engage in worshipping God and praying 
for the durability of the State till Eternity.” The 
inam registers, however, of 1562 contained recitals 
that the properties were given for the support of a 
darga or mosque : : 

Held, (1) that the expression ‘for darnaj? meant that 
it was given out ofa motive for charity or benevo- 
lence and only expressed what may be called a 
pious hope that the successors will do so and that 
the words in themselves did not constitute any trust; 
(p.475, col. 1; p. 476, col. 2.] 

(2) that the entries in the inam registers could not 
displace the positive evidence afforded by the inam 
graut itself. [p. 475, coi. 2.] 

Where the original grant of an nam is not avail- 
able, the entries in the inam register may well be 
referred to as evidencing the history of the property 
in question and the terms on whichit is held, but 
where the original grant is before the Court it is the 
best evidence of the terms ofthe grant and it is on 
its true construction that the nature of the grant 


must be determined. [ibid.! 


If there is no original trust and there is no evi- 
dence that any other holder made a dedication of 
any par; of this property for trust purposes, the 
mere fact that out of deference the various 
successive holders of the property had chosen to 
devote what may almost be called a customary 
part of this incoms for purpose of charity, does not 
impress on the part of the income so devoted the 
character of a legal trust. Putting itet the highest, 
it could only amount to an individual declaration 
of trust with regard to that portion by each successive 
holder which would certainly not bind his successor 
entitled to the entire income of the villages. [p. 476, 
cel. 2.] ; 
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PPS oot pe ah, of the Court 
ol the Subordinate Judge, Tanjore, in O. 
S. No. 33 of 1922, Buc RUE 
i ar: P. R. Ganapathi Iyer, for the Appel- 
ant. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondent, ` v A 

JUDGMENT... : 

Odgers, J.—In the hearing of this 
appeal we have. been much handicapped 
by the fact that the appellant hag printed 
none of the documents or other evidence 
on which he relies so that thé examination 
of evidence has been impossible and we 
have had to be guided solely by the re- 


marks of the learned Judge in his judg- 


ment. 


The suitis brought under e, 92, Civil 
Procedure Code, for a declaration that the 


‘defendant is not therightful trustee of a. f 


certain Makhan and that ascheme be fram- 
ed for the proper management of the 
Makhan andits affairs. As a good deal 
turns upcn the nature of this institution 
as far as it can be made out from the 
meagre materials atour disposal, it must 
be noted that the plaintiffs in para, 3refer 
to it as the Ashraf Shah Sahib Makhan or 
mosque or darga at Dalavapalayam which 
they assert is a public religious and chari- 
table trust and that among its endowments 
are three villages of Dalavapalayam, Vala- 
thur and Chakrapalli granted bythe then 
Rajahs of the District for the support of 
the mosque. These three villages were 
granted by the Maharajah of Tanjore ina 
year which seems somewhat uncertain on 
the grant but itis said to be 1757 and is 
` set out in the learned Subordinate Judge's 

judgment at page 35. It evidences the 
giving for darnaj (charity) as nazzar (pre- 
sent or gift) to Hasarath Asharaf Shah 
Sahib the villages and garden set out 
below and continues: “In all, villages 
three including the garden have been given 
to nazzar (gift or present)" This grant 
was confirmed by the Nabob Wallajah in 


1774 assetout in para. 12 of the’ judg- 
ment : 


“The said casbah and others should be 


left for the office or dignity of. the said 
Shah, so that utilising the incomes there- 
of for his own expenses he should engage 
in worshipping God and praying for 
the durability of the State till Eternity." 
The defendant contends that on these 
documents the grantee hasa fee simple 
and that no trust is constituted though the 
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performance of certain ceremonies have 
been undertaken by the successive holders 
out of respect for the founder. Only the 
ist and 2nd issues were tried in the case 
which were 


"(1) Whether the suit properties of the 
nature described in s. 92, Oivil Procedure 
Code and whether the suit is maintainable 
under it? and (2) what is the nature of the 
interest ácquired by the original grantee 
for thesuit properties and whether if it 
be found a personal grant to him in fee 
simple, the plaintifi’s suit is unsustain- 
&ble ?" < 


The Subordinate Judge examined in 
great detail the documents set out on the 
side of the plaintiffs beginning with the 
record of the revenue proceedings by the 
nam Commissioner. The inam registers 
which for the reason eet out are not avail- 
able to us contain references to the insti- 
tution as a Thekhal and Ex. O which id 
an extract from the inam register of Dala- 
vapalayam village 1862 contains the follow- 
ing recital: “ for the support of the darga 
and mosque at Dalavapalayam now effi- 
ciently kept up." Exhibit E isa similar ex- 
tract from the inam register of Valattur 
village and contains the recital “for the 
support of the darga and mosque now effici- 
ently kept." Exhibit G a similar extract 
from the register of Chakkarapalli village 
1855 recites the “ Sikka does not state the 
object for which the grant was made. It 
bestows on Ashraf Shah the three villages 
of which this is one as nazzar. The in- 
come from the inam #s appropriated since 
the grant is made to the expenses of a 
mosque in Dalavapalayam, another of the 
three villages." Sothat there-is a reference 
in the inam registers to this institution asa 
mosque. On the other hand, the defendant 
adduced evidence to show that there was 
no mosque at Dalavapalayam and that the 
word “ Thekal" had been wrongly trans- 
lated as mosque and further that the prior 
holders of the inam had dealt with the 
property as if it was their own. [t will be 
observed asthe learned Judge points out 
that in the original grants or rather the 
original grant and in its confirmation there 
is noreference whatever to a mosque and 
the learned Vakil for the appellant has 
admitted that the import of these docu- 
ments is at least doubtful as constituting 
a trust. For my own part I may say that 
it seems to me that on these documents 
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a trust is certainly not constituted and 
that the expression ' for darnaj " means 
that, asthe learned Judge construes, it 
was given out of a motive for charity or 
benevolence. It is, however, contended that 
on the extracts which I have set out above 
from the inam registers one of two things 
is proved, either that the Imam Commis- 
sioners constituted this institution as a 
trust property by their decision or, second, 
that the consciousness of the subsequent 
holders after the first must be taken to be 
evidence that they knew that they were deal- 
ing with trust property and that they were 
respecting the obligation in the nature of a 
trust laid upon their consciousness with 
respect to this endowment. ; 
With ragard to thefiret ofthe proposi- 
tions, it is said that the British Govern- 
ment was not bound to recognise any 
grant or gift made to an institution of 
this sort by the previous Indian Rulers 
and in support of this the case in Secre- 
tary of State for India v. Bai Rajbai (1) 
is quoted. This wasa somewhat pecu- 
liar ease anda question arose as to what 
was the nature of tenure of certain villages 
which were in the possession of a family 
of kasbatis in Gujarat at the time when 
the British Government assumed ascend- 
ancy in that District; and it was held 
that the only legal right that these 
Kasbatis should have as against the British 
' Government was that which the Govern- 
ment by agreement or legislation chose to 
confer upon them and that as Government 
had never conferred on the appellant the 
proprietary right or ownership of the vil- 
lages claimed by her they were never under 
a legal obligation to grant any lease of the 
village and the granting or withholding of 
such a lease vested entirely in their discre- 
tion. The case of Karunakara Menon v. 
Secretary of State for India (2) was also 
relied on. But there itis distinctly stated 
that of the three ‘parranas which were 
referred to in connection with the original 
grant of the village none of them were forth- 
coming at the time and that tho contest in 
‘appeal was restricted to the British parvana 
of 1779. On the other hand we have the cases 
in Arunachellam Cheity v. Venkatachala- 


0 Ind. Oas. 303; 39 B. 625; 19 O. W. N. 1087; 13 
JM J. 953; (1915) M. W. N. 563; 29 M, L. J. 242: 18 
L. T. 179; 2 L. W. 731; 17 Bom. L. R. 730; 23 C. 
J. 1; 42 I. A. 229 (P. CO). 

(2) 14 M. 431; 5 Ind. Dee. (xN. s.) 302. 
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pathi Guruswamigal (3) and Secretary 
of State for India v. Srinivasa Chariar 
(4). In the former of these cases the im- 
portance of the inam registers was insisted 
on because the officials made enquiry on 
the spot, heard evidence ang examined the 
documents, 

“While their Lordships do not doubt 
that such a report would not displace 
actual and authentic evidence in individual 
cases, yet the Board, when such is not 
available, cannotfail to attach the utmost 
importance, as part of the history of the 
property, to the information set forth in the 
inam register.” 

And in the latter case also in the Privy 
Council it is stated that the original grant 
is the best evidence of the terms on which 
the land was held and it ison the true 
construction of the terms so evidenced 
that the right of the plaintifs must be 
based and in support of the proposition 
that subsequent events showed that the 
shrotriamdars acquired in one way or an- 
ther an interest in the land of the villagethat 
entitled them to work the quarries free. 
Their Lordships say at page 430*:— 

“Had these materials stood alone they 
might well have been urged as suggesting 
an inference that the original grant was 
in terms that supported the plaintiff's claim 
as to what passed underit. But in the 
clear light afforded by Ex. I (that is to 
say the original grant) they lose their 
evidentiary value und leave the terms as 
shown by that exhibit in no degree 
obscure.” 

It seems tome then that these cases 
come to this, if you have not got the 
original grant then the entries in inam 
register may well be referred to as evi- 
dencing the history of the property in 
question and the terms on which it is held 
but'that where you have as here the 
original grants (and their genuineness 18 
not disputed) we must be guided by their 
terms by them alone. It is not improb- 
able as the Subordinate Judge points 
out that the Revenue Officers were under 
the impression that the whole or the 

. 43 M. 253 at p. 263; 37 M. L. J. 
£60 S Ind. CSS 850; 17A. L. J. 1097; 10L. W. 
842; 26 M. L. T. 479; = G. W. N. 249; 46 I. A. 201; 22 
Gn GOR $30: 41 M. 42%; 40 M L.J. 262; 
(1921) M. W. N. 111; 29 M. L. T. 181; 19 A.L. J. 201; 
33 0. L. J. 280; 13. W. 592; 25 C. W.N.818; 3 U. 
P. L. R. (P. 0.) 43:48 I. A. 56 (P. C.). 
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. bulk of the income was applied to the 
ceremonies and charities. This cir- 


cumstance coupled with this misnomer 
given to the ‘Thakal’ as a mosque lead to 


‘the inference thatthe villages in question 


were settled in favour ofa mosque. The 
Subordinate Judge examined the evidence 
closely and came tothe conclusion that 
there was no mosque at Dalavapalayam. 
(para. 24). 

With regard to the second proposition set 
out above that we must take the subsequent 
conduct of the holder, it was never raised in 
the plaint.or put before the learned Sub- 
ordinate Judge. This contention as put 
before us was to the effect that the second 


- holder had made a dedication of this pro- 


perty for trust purposes. Another con- 
tention was that the defendantis estopped 
by various admissions he is said to have 
been made in suit and pleadings. Only 
one has been attempted to be established 
before us and that is a suit in which 
these villages were apparently involved. 
I say ‘apparently’ because it is probable 
that the judgment which has been brought 
to our notice, does concern them and 
possibly this property also. It has, I think, 
never been made an exhibit in this case 
and ifit was exhibited it has not been 
printed for us to refer to. I have care- 
fully eonsidered the judgment of the 
Sadar Adaulat reported as Cazee Syed Ali 
Mahomed Sheriff v. Kalarali Shah (5). It 
Seems to me torefer to only the posses- 
sion of these properties. The Sadar 
Adaulat agreeing with the Civil Judge 
held that the appellant’s claim to be 
Makhandar to the mosque as is called 
there could not be supported and they held 
that the Civil Judge was wrong in the order 
made as to possession, that is to say, as to 
the removal of the respondent from the 
management ofthe affairs of the mosque, 
as he had been put in possession by the 
Colleetor under the orders of the Provincial 
Court andno appeal had been taken from 
those orders. This judgment certainly does 
not seem to amount to a declaration that 
there is any trust. The word is not used 
throughout the judgment. Then it is 
said that there must atleast bea trustas 
to the amount spent tothe charity. The 
Subordinate Judge has found that he had 
certain amount of paddy and cash which 


. have habitually been devoted to the pur- 


poses of ceremonies and charity. The 
(5) (1850) Sadar Ad. Dec. 80. 
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words set out from the original grant, Ex. I,. 
seem tome to be only express what may 
be called a pious hope that the successors 

will do so and it has not been contended 

before us, that those words in themselves 

constituted trust. It seems to me thatif 

there is no original trust andif as I hold 

there is no evidence that the second or 

any other holder made a dedieation of 

any part of this property for trust pur- 

poses and there is certainly no evidence 

in writing about it, it cannot be said that 

because out of deference and so on the 

various successive holders have chosen to 

devote what may almost be called a 

customary part of this income for purpose 

of charity that has impressed on the part 

of. the income so devoted the -character of 

a legaltrust. Putting itat the highest, it 

seems to me,that it could only amount to an 

individual declaration of trust with regard 

to that portion by each successive holder 

which would certainly not bind his succes- 

sor entitled to the entire income of these vil-: 
lages. I might also state that this ques- 

tion was never raised in the suit. 

Lastly, it was argued that it was a grant 
to an office-holder who was the founder 
and that, therefore, that wonld constitute 
a trust. That was never raised -in the 
plaint and has not even been taken in the 
grounds of appeal to this Court. I, therefore, 
think one is justified in refusing to consider 
it even if it were tenable in the light of my” 
observations with regard to the other points 
taken. For all these reasons Iam of opin- 
ion that there is no trust either asto the 
funds generally or to any part of the 
funds. I think the learned Subordinate 
Judge was right in his conclusion he came 
to on issues Nos. 1 and 2. 

The result is that the appeal must be 
dismissed with costs. 

Jackson, J.—J agree. . i 

V. N. V. A ppeal dismissed, 


— 5 


LAHORE HIGH COURT. 
SE OND CIVIL APPEAL No. 2668 or 1926. 
March 11, 1927. 
Present:—Mr, Justice Tek Chand. 
MAULU AND OTBERS—PLAINTIRFS— 
i APPELLANTS 
versus i 
BELI RAM AND orggRS—DEFENDANTS 
— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XLI, v. 1 
—Appeal—Onission to mention names of parties in. 


(1021. 0. 1927] - MAULU v. 
vakalatnama—Presentation of appeal, whether 
invalid—Adverse possession-—Question of mixed law 
and fact. f . 

The mere omission in a vakalatnama accompanying 
a memorandum of appeal to mention the names ofthe . 
parties to the appeal does not invalidate the presenta- 
tion of the memorandum of appeal. [p. ^77, cols. 1 &2.] 
," Shambhu Nath v. Badri Das (i) and Maharashtraya 
nan Kosh Mandal Ltd. v. Bijjulal (2), followed. 

Adverse possession is a mixed question of fact and 
law and cannot be allowed to be pleaded for the 
first time in appeal, as a decision on it cannot be 
arrived at without giving the parties an opportunity 
of placing on the record all facts, relevant thereto. 
[p. 478, col. 1.] 

Second appeal from the decree of the 
District Judge, Gujranwala, dated the 29th 
May, 1920, varying that of the Subordinate 
Judge, Fourth Class, Gujranwala, dated the 
6th August, 1925. 

Mr. 1. C. Chopra, for the Appellants, 

Mr. M. L. Puri, for. the Respondents. 

JUDGMENT.—A preliminary objec- 
tionhas been raised on behalf of therespond- 
ents thatthere was no proper presentation 
ofthis second appeal in this Court within 
the period of limitztion allowed for the 
institution of such appeals. The judg- 
ment of the learned District Judge was 
delivered on the 19th of May, 1926, and the 
memorandum of second appeal was present- 
ed in this Court by Mr. I. C. Chopra, 
Advocate, for the appellants on the 4th of 
October, 1926, the day on which the Court 
re-opened after the long vacation. It appears 

- that the memorandum of appeal was accom- 
panied bya vakalatnama which bore the 
thumb marks of all the appellants and was 
signed by Mr; Chopra in token of his having 
agreed to act for the appellants; but in the 
heading ofthe vakalatnama the names of 
the parties to the.case were not filled in. 
The memorandum of appeal together’ with 
the power-of-attorney was returned by the 
office to Mr. Chopra on the 10th of October, 
1926, with the remark that the defects in 
the vakalatnama should be removed, Mr. 
Chopra re-filed the memorandum of appeal 
with the vakalainama duly filled in and 
completed on the tth of November, 1926. 
Mr. Mukand Lal Puri urges that under these 
circumstances, the appeal should be con- 
sidered to have been filed on the 6th of 
November, 1926, and is, therefore, time- 

.barred. In my opinion the defect in the 
vakalainama was merely technical and I 
cannot hold that there was no proper pre- 

.Sentation of the appeal on the 4th of Octo- 
ber, 1926. The thumb impressions of all the 
appellants and the signature of Mr, Chopra 
vere efixed to the takalainama and this 
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vakalatnama was attached to the memo- 
randum of appeal in which the names of all 
the parties together with their parentage 
and other particulars were given in detail. 
Copies of the decree of the lower Appellate 
Court and of thejudgment of boththe Courta 
below were also attached. Under these cir- 


_cumstances there can be no manner of doubt 


that the power-of-attorney which was duly 
signed by the appellants and Mr, Chopra 
related to the second appeal in question and 
authorised Mr. Chopra to prefer the second 
appeal to this Court. The omission of 
the names” of the parties in the heading 
of the power-of-attorney was obviously 
an oversight. Reference may in this con- 
nection be made to Shambhu Nath v. Badri 
Das (1) and Maharashtraya Jnan Kosh 
Mandal Ltd, v. Bijjulal (2) where technical 
objections taken to the presentation on 
appeals on the score of clerical mistakes of 
this kindin vakalatnama were not accept- 
ed. I, therefore, overrule this objection and 
n that the appeal was presented within 
ime, 

On the merits of the appeal, however I 
am of opinion that Mr. Chopra has not 
succeeded in pointing outany error of law 
in the judgment of the learned District 
Judge. The principal point, taken in the 
memorandum of appeal, that the sale-deed 
dated the 28th of June, 1886, by the ancestor 
of the plaintiffs in favour of the ancestor of 
the defendants-respondents did not convey 
a share in theskamilat appurtenant to the 
khewat land sold by that deed, Mr, Chopra 
however, has abandoned this contention 
to-day. Indeed a reference to the salc-deed 
shows that the khewat land was sold along 
with the appurtenant share in the shamilat 
Moreover, the learned District J udge has 
gone into the question very fully and, after 
an examination of the wholeof the ey idence 
on the record, has come to the conclusion 
that the vendors intended to sell a share in 
the shamilat deh along with the khewat 
land. This is a clear finding of fact 
which cannot be challenged in second 
apreal, 

Mr. Chopra, however, contends that the 
sale was effectedin 1886 and the mutation 
relating to the shamilat was not sanctioned 
till the 10th of June, 1924. He, accordingly, 
argues that in view ofthis lcng delay the 
plaintiffs-appellants must be "considered to 

(1) 61 Ind. Cas. 410; 43 A. 392;19 A. L. J. 183 


(2) 71 Ind. Oas. 486; 19 N. L. R. 36: j 
Neg. 182; 6 N, L, J, 100. R. 36; A. L R.1923 
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have acquired a title to this Share of the 
shamilat by adverse possession. It must, 
however, be noted that the plaintiffs did 
not in the plaint base their title on adverse 
possession, nor was this matter put 1n issue, 
nor any evidence led in the trial Oourt. 
Adverse possession is a mixed question of 
factand law and cannot be allowed to be 
pleaded for the first time in appeal, as a 
decision on it cannot be arrived at without 
giving the parties an opportunity of placing 
on the record all facts relevant thereto. 
Moreover, it is clear that there i$ no sub- 
stance in this plea. The shamilat deh is still 
joint, no partition having taken place upto 
this time . Under the circumstances, even if 
the plaintiffs as co-sharers of 7-8ths in the 
holding were in possession ofthe holding 
inits entirety, their possession cannot be 
gaid to be adverse as against the other co- 
sharers. The proposition 18 too well-estab- 
lished to require an elaborate discussion. 

Noother point was urged before me. 

For these reasons 1 am. of opinion that 
this appeal must fail and is dismissed with 


costs. 


ALN, Ae Appeal dismissed. 


OUDH CHIEF COURT. 

Rent APPEAL No. 24 or 1926. 
February 4, 1927. 
Present:—Mr. Justice Hasan and 
Mr. Justice King. 

KAMYAB KHAN—DEFENDANT— 
APPELLANT 
versus 
Musammat NAZIR BEGAM AND ANOTHER 
—Puaintinve— RESPONDENTS, T 
-dar—Suit for profits -Non-production o, 
n hooks —Liability of lambardar, basis of. 
The mere fact that a lambardar has not produced 
ny regular accounts and has not gone to the 
s itness-box himself does not raise any inference that 
hs has collected the whole rental in full and is not, 
th refore,a ground for decreeing profits against him 
pi the basis of demands rather than on realisation. 


1 . 2. 
D UE Das v. Abdul Rahman (1), followed. 


lagainst the decree of the District 
rd Taeknow, dated the 12th March, 


Tene modifying that of the Honorary 
Assistant Collector, First Cless, Lucknow, 


the 14th November, 1925. 
2 Hakimuddin, for the Appellant. 
Mr, Ghulam Hasan, for the Respondents, 


KAMYAB KEAN t. NAZIR BEGAM. 
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JUDGMENT.—This appeal -arises out 
of asuit by co-sharersagainst a lambardar 
for their share of profits for the years 1324 to 
1332 I"aslis. 

The Courts below have decreed the plain- 
tiffs’ share of profits . on the rental demand 
and not on the collections. The reason 
for doing so was that the defendant lam- 
bardar did notproduce any regular accounts 
and did not go into the witness-box to 
explain why he did not collect the rental 
demand in full, and why he did not file 
Suits against defaultere. 

As amatter of fact the collections were 
about 92 per cent. of. the demand, so prima 
facie the lambardar was not negligent in 
making collections and there was- no neces- 
sity for him te explain why he had not 
made the collections in full and why he 
had not filed any suits for arrears of rent. 

It appears from the Patwari’s evidence 
that although the crops during the years 
in suit were good, nevertheless, they were 
not altogether satisfactory in 1331 Fasli; 
and in 1332 Fasli also there was some trou- 
ble owing to rain. The Patwari stated that 
the tenants were “ average’ and paid their 
rents. In the circumstances we think that 
the faet thatthe collections amounted to 
no morethan 92 per cent. of the rental 
demand raises no presumption ofnegligence. 
The mere fact thatthe lambardar has not 
produced any regular accounts and hasnot 
gone into the witness-box himself is not 
sufficient to satisfy usthatin fact he has 
collected the whole rental demand in full: 
In the case of Fateh Narain Das v. Abdul 
Rahman (1) it was held that it cannot be 
affirmed that, merely because a lambardar 
has been unable to produce accounts, he 
must, therefore, be held to be liable on the 
basis of demands rather than on realiza- 
tions. Following this principle we find 
that in the present case the lambardar 
is only liable on the basis of realizations. 

The next point taken by the Counsel for 
the appellant was that an error has been 
made in the accounts. Exhibit 8 is à receipt 
for Rs, 599-10.0 sent by money-order by. 
the defendant to the plaintiffs, The plaintifis 
admitted Rs. 300 out of this but stated that 
the receipt of the rent was irrelevant which. 
apparently meant thatthe balance wason 
account ofsome other mahal. In the plaint 
the plaintiffs only admitted receipt of- 
Rs. 226 on this account; so the appellant 


(1) 99 Ind. Gas. 217; 3 O. W. N. 1/5; A. I. R, 1926 
Oudh 503; L. R, 8 A. (O) 35; 13 O, L, 4, 818, 
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now claims that a further sum of Rs, 74 
should be deducted from the amount which 
has been decreed in the respondents’ fa- 
vour. This objection does not appear to 
have been raised in the lower Appellate 
Court and we think that it would not be 
justifiable for usto alter the decree of the 
Court below merely on the facts stated. 
It may be that the plaintiffs were able to 
explain in what manner the Rs, 300 were 
accounted for. As the matter has not been 
discussed by the lower Appellate Court we 


are unable to say that its decree was wrong . 


in this particular. 

Another point urged by the Counsel for 
the appellant was that the lower Appellate 
Court allowed the lamburdar only 5 per 
cent. on the land revenue as expenses of 
collection. This allowance certainly seems 
to be toolow. The appellant claims that 
expenses of collection should be allowed 
at the rate of 10 percent. on collections. 
Considering that 5 per cent. is allowed on 
the revenue for lambardari dues and 2 
per cent. more for village expenses it seems 
that a further allowance of 10 per cent. 
on collections, on account of expenses of 
collections, would be rather too high. We 
think that the Court below was wrong in 
allowing 5 per cent. on revenue as the 
expenses of collection, but 5 per cent. on 
the collections would in the ciréumstances 
be a reasonable figure, and we accordingly 
allow this rate. 

The trial Court has allowed interest at 
12 per cent. per annum on the sum decreed 
Írom the date of decree untilthe date of 
realization and the Court below has affirm- 
ed this decision. The appellant objects 
that this rateis tod high since 6 per cent. 
per annum isthe ordinary rate of interest 
allowed. Without expressing any opinion 
as to the propriety of the rate decreed, 
we decline to vary the order of the Court 
below in this respect since no objection on 
this score was raised in that Court and we 
think that appellant is precluded from 
raising this point for the first time in second 
appeal. 

We accordingly vary the decree of the 
Court below te this extent that the plaint- 
iffs’ share will be decreed on the basis of 
collections or realizations instead of on 
the basis of the rental demand. 5 per cent. 
on collections will be allowed as the ex- 
penses of collection instead of 5 per cent. 
on the land revenue. In other respects 
the decree of the Court below is effirmed, 
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We make no order regarding costs in this 
Court. The parties will receive and pay 
costs in the Courts belowin proportion to 
their success and failure. 

G, 4. 


A. N. A. Appeal partly allowed. 
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CALCUTTA HIGH COURT. 
Civit, Rote No. 815-M or 1926. 
. November 9, 1926, 
Present:—Mr. Justice Suhrawardy and Mr. 
* Justice Duval. 
BANSHIDHUR MARWARI AND oTHERS— 
< PETITIONERS 
. versus 
SECRETARY or STATE ror INDIA— 

: OPPOSITE Parry. 

Land Acquisition Act (I of 1894), s. 34—Dismissal 
of land acquisition cuse for default—d pplication 
for restoration —Dismissal of application for default 
——Order of dismissal, whether appealable~Appeal- 
ability of orders in land acquisition cases-—Amendment 
of s. 54, effect of. 

No appeal lies from an order passed by a Land 
Acquisition Judge dismissing for default an appli- 
cation to restore a land acquisition case which has 


“been dismissed for default. [p. 480, col. 2.| 


The addition of the words ‘i ing’ i 
S. 54 of the Land Acquisition Act iy i sonde 
Act of 1921 has not extended the right of appeal 
under the section to orders which are not awards or 
parts of an award. ibid] 

Iasun Molla v. Tasiruddin (1), followed. 

Rule against the order of the District 
I neue Burdwan, dated the 10th J anuary, 

Babu Bankim Chandra Mukerjee (with 
him Babu Purna Chandra Chatterjee), for 
the Petitioners. 

. Babu Surendra Nath Guha (with him 
Babu Ambika Pada Chowdhury), for the 
Opposite Party. 

JUDGMENT. 

Subrawardy, J.—This is an appli- 
cation for extension of time under s. 5, 
Limitation Act, for filing an appeal to this 


' Court against an order of the Land Acquisi- 


tion Judge dismissing the petitioners’ 
application for restoration of their previous 
application dismissed for default. It ap- 
pears that on a reference by the Collector 
the matter cameup before the Land Acquisi- 
tion Judge and on the 21st May, 1924, it was 
dismissed for default in the absence of the 
petitioners. On the llth June, 1924, the 
petitioners applied under O. PX, r. 9, for 
restoration of the case. This application 
was also dismissed for default on the 10th 
January, 1925, On the 6th March, 1925, the 
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etitionersa appli ed before the Land Acquisi- 
ion Judgefor reviewof his order, dated 
the 10th January, 1925. That application 
for review was dismissed on the 26th June, 
1926. The petitioners thereafter presented 
@ memorandum of appeal to this Court on 
the 30th July, 1926,4 directed against the 
order of the 10th January, 1925,and almost 
simultaneously made the present applicas 
tion for extension of the time unders. 5 of 
the Limitation Act. If there were no, objec- 
tion to the maintainability of the appeal I 
would have felt disposed to excuse the time 
covered by the proceedings for review of 
judgment ‘in the Court below. But the 
learned Government Pleader who appears 
on behalf of the opposite party argues that 
the order against which the petitioners 
seek to appeal to this Court is an order 
from which no appeal lies under the Land 
Acquisition Act to this Court. Our atten- 
tion has been drawn tos. 54 of the Land 
Acquisition Act. That section says that an 
appeal from an order of the Land Acquisi- 
tion Judge shall only lie to this, Court from 
the award or any part of the award, The 
Jearned Advocate who appears Tor ihe peti- 
tioners argues that the wording of that 
section is wide enough to include an appeal 
from an order such as the one from which 
he is appealing; and he bases his contention 
onthe introduction of the words "in any pro- 
ceeding” into the section by the Act of 1921, 
The section as it stood before 1921 read as 
follows: “Subject to the provisions of the 
Code of Civil Procedure applicable to 
appeals from original decrees, an appeal 
shall lie to the High Court from the award 
or from any part of the award of the Court 
in any proceedings under this Aet". The 
amendment or alteration of „the section by 
the Act of 1921 simply amplifies its provi- 
eion by making it explicit and addin g the 
right of appeal from the High Court to the 
Privy Council. On a comparison of the 
wordings of the repealed section and of the 
present section it seems that the present 
section is more stringent in its provisions 
as it indicates that an appeal shalllie only 
from the award or any part of the award. 
The addition ofthe word “only after appeal 
must be taken to signify that the Legisla- 
ture intended that an appeal should not lie 
from any order unless such an order can be 
construed as an award. “Award” has not 
been properly defined in the Act; but what 
is or may be supposed to be an award has 
peen sufficiently indicated in severalsectiona 
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of which reference may be made to s. 1l. 
Section 26 also indieatesas to whatan award 
should be, Under that section an award 
shall specify the amount awarded under 
s. 28. The orderagainst which the peti- 
tioners want to appeal cannot be said to 
beanaward within the meaning ofs. 26 
ofthe Act. This view was taken in the 
case of Hasun Molla v. Tasiruddin (1) 
where it was held that no appeal lay from 
an order of the Judge refusing to restore a 
case by setting aside the decree passed ex 
‘partefor default of the petitioner; and it 
was there observed that under s. 54 an 
appeal would lie only against an award 
orany part of an award. It is, however, 
arguedthat the addition of the words “in 
any proceeding” in the section by the 
amending Act extends the right of appeal 
under s.54s0 as to include. the present 
order. We donot think that the words-“in 
any proceeding” were calculated to convey 
any such meaning. These words were 
added as atone time doubts were expressed 
as to certain orders of the Land Acquisition 
Judge being considered as awards, such 
orders having been described as “decisions 
of Court’. Whatever the reason for the 
introduction ofthose words may be, it is 
elear that they do not give the right' of 
appeal against any order which cannot 
strictly be called on award. The view 
taken in Hasun Molla’s case (1) has been 
after the amendment in 1921, followed and 
adopted in Dalchand  Singhi v. Secretary 
of State for India (2) and Sarat Chandra 
Ghosh v. Secretary of State for India (3) 
though the latter case in construing the 
particular order involved therein differed 
from the decision in Dalchand Singhi v. 
Secretary of State for India (2). We are 
accordingly of opinion that no appeal lies 
from the order passed by the Land Acquisi- 
tion Judge on the 10th January, 1925, dis- 
missing the petitioners’ application for 
restoration of his previous application dis- 
missed for default. It will, therefore, serve 
no useful purpose. to allow the petitioners 
extension of time to file the appeal. 

In this view this Rule fails and is dis- 
charged with costs five gold mohurs. 

Duval, J.—lagree, 

A. N. A, 


(1) 15 Ind. Cas. 925; 39 C. 393. 


(2) 37 Ind. Cas. 11; 43 C. 665. 
(3) 50 Ind. Cas. 732; 46 O. 861; 23 C. W, N. 378, 


Rule discharged, 


P 
& 
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MADRAS HIGH COURT. 
Criminar Revision Oase No. 603 oF 1926, 
(Criminat Reviston Perron No. 497 
oF 1926). 
.March 4, 1927. 
Present:—Mr, Justice Waller and 
= Mr. Justice Madhavan Nair. 
SUNDARESWARA SROUTHIGAL— 
PETITIONER—APPELLANT 
versus 
EMPEROR-—DzrENDANT—HRESPONDENT. 
Penal Code (Act XLV of 1860}, s. 841—Public street 
vested in Municipality—Equal rights of members of all 
communities—Member of one community obstructing 
member of another comnunity—Offence. . 
When a street isa publie street vested ina Muni- 
cipality, all members of the public have equal rights 
init. [p. 481, col. 2; p. 482, col. 1.] 


Every member ofthe publie has got a right to use 
a publie street in any lawful manner and one sec- 


tion of à community has no right to interdict any. 


section of the community from the lawful use of the 
publie streets. Ip. 482, col. 1.] 

Sadagopa Chariar v. Krishnamoorthy Rao (1), Man- 
zur Hassan v. Muhammad Zamman (2) and Muchu- 
mari Malliah v. Yerravucu Gangenna (3), followed. 


Petition, under ss. 435 and. 439 of the 
Code of Criminal Procedure, 1898, praying 


the High Court to revise the judgment of' 


the Court of the Sub-Divisional Magistrate, 
Palghat Division, in C. C. No. 26 of 1920. 
Mr. T. R. Ramachandra Iyer, for the Peti- 
tioner. 
iThe Public Prosecator, for the Respondent. 


ORDER.—The complainant (P. W. No. 1) 
an izhuva convert to Arya Samaj who is 
employed as a clerk in the District 
Ragistrar’s Office, Palghat, was sent by the 
District Registrar’ to Govindarajapuram 
Gramamto transact some official business. 
While he was returning after finishing his 
work he was stopped in the middle of the 
road atnew Kalpathy by the petitioner a 
Brahmin and was taken to task for pass- 
ing along the Agraharam road. The peti- 
tioner was then charged “before the Sub- 
Divisional Magistrate of Palghat with the 
offence of wrongful restraint under s, 341 
of the Indian Penal Code. On the evidence 
the Sub-Divisional Magistrate found that 
P. W. No. 1 went to Govindarajapuram to 
execute the orders of the District Registrar 
that there is no evidence to support the 
suggestion of the defence that he went 
along the Kalpathy road in order to insult 
‘and annoy the Kalpathy Brahmina, that 
the street along which he passed is a public 
gtreet and that the charge of wrongful 


al 
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restraint brought against the petitioner was 
proved to the hilt. He was accordingly con- 
vieted of an offence under s. 341 of the 
Indian Penal Code and sentenced to pay 
a fine of Rs. 30 or in default to undergo 
simple imprisonment fora week. He was 
also ordered to execute a bond with 
sureties for keeping the peace for a period 
of one year. The petitioner has filed this 
criminal revision petition against the 
above conviction and sentence. 

The "main facts of the case and the con- 
clusion of thelearned Sub-Divisional Magis- 
trate on the evidence except as regards 
the bona fides of the petitioner are not dis- 
puted before us. What :8 mainly argued 
is that the complainant has not proved 
that he hasa right toproceed along the 
street in question and that, even if he has 
proved that he has such a right, the Sub- 
Divisional Magistrate should not have con- 
vieted the petitioner as he obstructed the 
complainant believing, in good faith, that 
he hada lawful right todo so. A judg- 
ment in Criminal Appeal No. 12 0f 1579 
on thefile ofthe Sessions Court of South 
Malabar and various orders of the 
Government which could not be filed 
before the Sub- Divisional Magistrate owing 
to his refusal to grant an adjournment 
have been brought to our notice by 
Mr. Ramachandra Iyer to show that Izhuvas 
and other members of the T'heendal caste* 
have no right to use the Agraharam 
street. These documents do not afford 
us much help. Except scanty references 
toa custom which would confine the use 
of these streets to Brahmins and Naire, 
such abundant proof as one would expect 
insupport ofacustom has not been put 
forward in this case, 


Confining ourselves to the evidence he- 
fore us we have no doubt that the convic- 
tion should be upheld. It is amply proved 
that the road in question is vested in the 
Palghat Municipality, that itis subject to 
its control and that the Municipality 
spends publie money for its maintenance 
(see the evidence of D. W. No. 1 a Brahmin 
First Grade Pleader, residing in Govindara 
japuram). He also says: ‘Dr. Krishnan (a 
Tiyya) comes to Agraharam...... [ have in- 
vited Dr. Krishnan to my house and I 
did no purification ceremony.” When the 
streets are public streets vested in a 


*i. e., people of ihe lower classes whose approach is 
believed to cause pollution to the higher castes 
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Municipality, all members of the publie 
have equal rights. Decisions of this Court 
and of the Privy Council have upheld 
suchrights [see Sadagopa Chariar v. Krishna- 
moorthy Rao (1)]. We have not been referred 
to any caseupholding the right of onesection 
of the community to interdict another sec- 
tion of the community from the lawful 
use of the publie streets. In a recent 
decision of the Privy Council in Manzur 
Hassan v, Muhammad Zamman (2) it has 
been laid down in clear terms that any 
member ofthe public has got «a right to 
use apublie street in any lawful manner. 
As pointed out by Krishnan and Odgers, 
JJ., in Muchumarri Malliah v. Yerravulu 
Ganganna (3) this was the view taken by 
the Madras High Court, and the Privy 
Council has accepted the Madras view as 
correct. In these circumstances, we must 
hold that P. W. No.lhas aright to use 
the Kalpathy road and that the petitioner 
has no right to obstruct him from doing so. 

As regards the question of his bona fides, 
the facis show that the petitioner cannot 
claim good faith to justify his conduct. 
Evidence shows that there was recently a 
case against P. W. No. 1 for passing along 
the Kalpathy road and he was acquitted 
and that the present petitioner was in 
Court during the trial of the case. Hav- 
ing knowledge of that case if he was 
actuated by bona fides the petitioner should 
not have now obstructed P, W. No. 1 from 
proceeding along the road. The petitioner 
was recently convicted of affray in the 
Kalpathy road. The Magistrate notes 
thatthe punishment awarded in that case 
has had no effect indeterring him from 
committing offences involving a breach 
of the peace. He has now been convicted 
under s. 341 of the Indian Penal Code. 
In these circumstances, we think that his 
conviction and sentence and also the order 
directing him to execute a bond for 
keeping the peace, should stand. This 
criminal! revision petition is dismissed. 

v. N. V. Petition dismissed. 


(1) 30 M. 185; 4 A. L. J. 333; 11 C. W.N. 585; 5 
O. i. J. 5661.17 M. L. J. 240; 9 Bom. L. R. 663; 2 
M. L. T. 201; 31 T. A. 93 (P. C.). ] 

(2) 86 Ind. Cas, 236; 47 A. 151; A. I. R. 1925 P. C. 
8 M L.J. 23; 21 L. W. 239; 6 P. L. T. 115; 23 


8; 4 
L. J. 179; 27 Bom. L. R. 170; 2 O. W. N, 53; L. R. 
) 


A. (P. O.) 34; 29 0. W. N. 486; 3 Pat. L. R. 300; 52 
A. 61 (P. O.) 
3 


6 
L By 
(3) 94 Ind. Cas 226; A. I R. 1926 Mad, 830. 
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SATTAR ALI V, AFZAL MAHOMED, 


“and his brothers. 
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CALCUTTA HIGH COURT. 
Crimrnat Revision No. 671 oF 1926. 
August 19, 1926, 

Present: —Justice Sir George Claus Rankin, 
Kr., and Mr. Justice Duval. 
SATTAR ALI—PETITIONER 
versus 
AFZAL MAHOMED—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), s. 017— 
Disposal of property—Charge of thefi—Property 
recovered from accused—Acquittal—-Delivery of pro- 
perty to complainant, legality of. 

The petitioner was accused of abetment of theft of 
an elephant and the elephant was recovered from his 
possession by the Police. He was acquitted on the 
ground that he had acquired a share in the owner- 
ship of the elephant but the Magistrate made an order 
handing over the elephant to the complainant until 
the Civil Court should adjudge to the contrary: 

Held, that the order handing over the elephant to the 
complainant was illegal and that the animal should 
be handed back to the accused. 


Criminal revision against an order of 
the Sessions Judge, Sylhet and Oachar, 
dated the 3rd June 1926. 

Moulvi Nuruddin Ahmad, for the Peti- 
tioner. 

Babu Paresh Lal Shome, for the Opposite 


Party. 
JUDGMENT. 

Rankin, J.—In this case a certain 
elephant which was in the house of the 
present petitioner was, on a certain night, 
seized by the Police. It appears that the 
complainant said it was his elephant, and 
that it had been quite recently stolen. The 
petitioner’s case was that it had been in his 
possession for avery long time, since the 
previous October. When the case came on 
trial before the Magistrate it appeared that 
the elephant had at onetime been purchas- 
edin the name of tbe complainant on be- 
half ofthe joint family of the complainant 
The present petitioner's 
case was that a certain share in the ele- 
phant went to a lady, as the widow of a 
brother, and that on partition of the joint 
family property the rest of the share, in the 
elephant, which had got something to do 
with the timber business, also went to the 
lady. He says that he purchased first of 
all the right of another person to whom 
the lady purported to sell her share, and 
secondly 14 annas so astoentitle him to 
14 annas8 gandas of the elephant. So far 
from that case being rejected by the Magis- 
trate, the present petitioner was acquitted 
by the Magistrate of the charge of abet- 
ment of theft upon which he was tried. 
When the learned Magistrate came te deal 
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with the question what, in these cireum- 
stances, he should do with the elephant he 
appears to have gone wrong because the 
correctorder was tosay that this elephant 
wasfound in the petitioner's house, and 
should go back to the petitioner, having 
been taken by the Police compulsorily from 
: him. Instead of that the Magistrate made 
an order handing it over to thecomplainant 
until the Civil Court should adjudgeto the 
contrary, taking measures to preserve the 
elephant during the period limited for an 
appeal from his order. In my judgment 
thatis a wrong decision, The elephant 
having been taken from the present peti- 
tioners possession, on the failure of the 
ease against him it should have gone back 


to the present petitioner from whom it had ` 


been taken. On these grounds I think this 
Rale should be made absolute, the order 
complained of should be set aside, and an 
order made, in lieu thereof, that the 
elephant be handed back to the present 
petitioner. 

Duval, J.—l agree, >- 

A.N. A, Rule made absolute. 





ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 180 oF 1927. 
.— April 7, 1927. 
Present :—Mr. Justice Iqbal Ahmad, 
BRIJENDRA NATH-—-APPELLANT 
versus 
EMPEROR—Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 195, 
- 476—Complaint for offence under s. 182, Penal Code — 
Order making complaint, whether appealable—Power 
of Appellate Court to withdraw complaint. 
An order by which a complaint is made by a Court 
for an offence under s. 182 of the Penal Code is not 
appealable, but a Court to which the Court making 


the complaint is subordinate may order withdrawal 
of the complaint. | 


Criminal appeal from an order of the 
Sessions Judge, Mainpuri, dated the 28th 
of January, 1927, 

Mr. 5. N. Chaube, for the Appellant. 

The Assistant Government Advocate, for 
the Opposite Party. ; 

JUDGMENT.-—Thisisanappealagainst 
an order passed by the learned District 
Judge, by which order he made a com- 
plaint against Brijendra Nath appellant 
under s. 182, Indian Penal Code. The 
offence punishable under s. 182, Indian 
Penal Qode is one of the offences enumerat- 
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edin s. 195 (1) (a), Criminal Procedure 
Code. The right of. appeal given by s. 
476 (b), Criminal Procedure Code, is res- 
tricted to offences referred to in s. 195, 
sub-s. (1), cl (b) or. (c), Criminal Procedure 
Code, and no right of appeal is given 
by s. 436 (b), Criminal Procedure Code, 
in respect. of any offence referred to in 
S. 195, sub-s. (1), el (a), Oriminal Pro- 
cedure Code. As such no appeal lies 
against the order of the learned District 
Judge. .It has been rightly pointed out 
by the learneg Assistant Government Advo- 
cate that by sub-s. (5) of s. 195, Criminal 
Procedure Code, any authority to which 
a public servant who has made a complaint 
under sub-s. (1), el. (a) of that section is 
subordinate may order the withdrawal of 
that complaint and by thatsub-section I am 
authorised to order the withdrawal of a 
complaint made by the District Judge. 
But having regard to the circumstances 
ofthe present case I am.not prepared to 
exercise that power. I have refrained from 
going into the merits, inasmuch as, I think 
that it would not be proper to interfere 
with the discretion of the learned District 
Judge in the matter. Accordingly I dismiss 
the appeal. 


A, N, A, Appeal dismissed, 


rd 


LAHORE HIGH COURT. 


CRIMINAL APPEaL No. 37 or 1927, 
March 9, 1927. 
Present:+Mr. Justice Tek Chand. 
GIRDHAR— ACCUSED —APPELLANT 

versus 
EMPERO R— RESPONDENT. 

Penal Code (Act XLV of 1860) ss. 892, 895— 
Dacoity alleged to be committed by five persons -- 
Acquittal of two—Conviction of others, legality of. 

The case forthe prosecution was that a robbery 
was committed by five persons. The Sessions Judge 
acquitted two of them, on the ground that there 
was no evidence to connect them with the commis- 
sion of the offence : . 

Held, that under the circumstances it could not 
be held that five persons took part in the commission 
of the robbery and the remaining accused could not 
be convicted under s. 395 ofthe Penal Code but only 
under s. 392. |p. 484, col. 2.] 

Ikramuddin v. Emperor (1)a&nd Pidga Emumun- 
dugaru v. Emperor (3), followed. 


Oriminal appeal from an order of the 
Session Judge, Hisear, dated the 28th Octo. 
ber, 1926. 
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Mr. Des Raj Sawhney, Public Prosecutor. 
for the Respondent. - . 

JUDGMEN'T.—Girdhar appellant in 
this case and Nahar appellant in Criminal 
Appeal No.38 of 1927, along with two other 
persons, Het Ram and Badan, were 'commit- 
ted to the Sessions Court at Hissar to take 
their trial for an offence under. s. 395, In- 
dian Penal Code, on the allegation 
that these four along with one Khichu 
alias Khacheru approver had committed a 
dacoity on the grand trunk road leading 
from Delhi to Palwal on the night between 
the 6th and 7th May, 1926. The. learned 
Sessions Judge in an elaborate judgment 
held that there was not sufficient corrobora- 
tion ofthe story of the approver against 
Het Ram and Badan accused. He accord- 
ingly aequitted them but holding the other 
two accused Girdhar and Nahar to be 
guilty convicted them under s. 396, 
indian Penal Code, and sentenced each to 
undergo rigorous imprisonment for five 
years. Girdhar and Nahar preferred ap- 
peals from Jail andI have carefully gone 
through. the record and have heard Mr. 
Sawhney for the Crown. 

From the record itis abundantly clear that 
P. W. No, 9, Gulsher, along with his father 
P. W. No 10, Aziz Khan, and uncle P.W. No. 
11, Jabangir Khan, left their village Tigri on 
the night in question in a cart in which they 
were carrying 10 or 11 maunds of tobacco 
bound for a village called Patli near Palwal. 
Jahangir Khan and Aziz Khan were lying 
in the cart whereas Gulsher was driving it. 
‘At about 11 p.m. when the cart arrived 
near Budhiyaka nala they were attacked by 
a number of persons who first hurled stones 
atthem and then began to belabour them 
with lathis. One of the bullocks having 
been hit with a lathi got frightened and the 
cart fell into a khal. On this Gulsher 
alighted from the cart and then he was 
caught. by one of the assailants and another 
hit him with a lathi on his head. The other 
assailant or assailants soon arrived on the 
scene and inflicted a number of injuries 
upon Gulsher whowasrendered unconscious. 
They severely beat Aziz Khan and. Jahangir 
Khan also. The assailants removed clothes 
and about 24 maunds of tobacco from the 
cart. They also tock a Baghalpuri turban, 

dhoti, a khes, a quilt, an orhna, two chad- 
dars a marzai and Rs. 40 in cash. As to 
these incidents the evidence of the approver 
js fully corroborated by these three witness- 
ce P. W. No. 9, Guleker, P, W, No, 10, Aziz 
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Khan and P.W.No. 11 Jahangir Khan. Mate- 
rial corroboration of the approver's story as 
to the part taken in the incident by Nahar 
appellant is found in the fact that he pro- 
duced the khes Ex. P-1, and quilt P-2, on 
the 13th May 1926 after having dug them 
out from his field from adepth of about 14 
feet. Moreover he himself had received in- 
juries on his head which wére examined by 
the Sub-Assistant Surgeon Shambhoo Dial, 
P. W. No. 2, on the 10th May and appear to 
have been recently inflicted. Nahar ap- 
pellant has failed to give any satisfactory, 
explanation as to how and where he receiv- 
ed these injuries. The defenceproduced by 
him is worthless and has been rightly re- 
jected. I find that it is fully proved that he 
took part in this assault. 

Girdhar appellant is also proved to have 
produced three juitis of tabacco, a chaddar, 
Ex, P-3, a marzai Ex. P-4 and an orhna Ex. 
P-5 from his cattle shed in the presence of 
P. Ws. Nos. 12, 13and 14. I have no reason to 
disbelieve these witnesses and find that the 
learned Sessions Judge has come to a cor- 
rect conclusion that this person took part in 
the assault and robbery on Gulsher and 
others on the night in question. 

The learned Sessions Judge has, however, 
convicted the two appellants under s. 
395, Indian Penal Code. He held that it 
was cerlainly established thatthe appellants 
were five and that an offence of dacoity was 
committed but that onthe materials before 
him he could not definitely say whether Het 
Ram and Badan did participate in the same. 
In my opinion, the conviction under s. 395 
cannot stand on the present record. The 
case for the prosecution was that the rob- 
bery in question was committed by five 
persons, namely, the two appellants, Het 
Ram, Badan and the approver. The learn- 
ed Sessions Judge has given the benefit of 
the doubt to Het Ram and Badan and ac- 
quitted them, In fact he has definitely 
found that there was no evidence to connect 
these two persons with the commission of 
the offence beyond the bare statement of 
the approver which he was not prepared to 
accept, without corroboration. Under these 
circumstances I cannot hold that five per- 
sons took part in the dacoity. The offence 
is, therefore, one of robbery committed by 
the two appellants and Khacheru approver. 
In Ikram ud-din v. Emperor (1) nine per- 
sons were tried on a charge of dacoity and 


(1) 39 Ind. Cas: 331; 39 A. 348; 15 A. L, J, 205; 18 
Cr L J.491, 
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the case for the prosecution was that the 
dacoity in question had been committed by 
these nine persons together with an approv- 
er. Seven out of these nine were acquit- 
ted and other two convicted of dacoity: On 
appealthe High Court set aside the con- 
viction for that offence and following the 
principle laid down in Rex v. Plummer (2) 
held that the convietion for dacoity must be 
quashed. The Madras High Court in a case 
reported as Pidda Enumundugavu v. Em- 
peror (3)-also held that where the evidence 
showed that there were six robbers and in 
the trial three were acquitted the convic- 
tion under s. 391 could not. be sustained and 
must be altered to one for robbery under s. 
392. As I have said already on the present 
record it cancros he definitely said that five 
persons or more took part ia the robbery, 
I, oe alter the conviction toone under 
8. 392. 

As to the sentence it has to be borne in 
mindthatthiscase wasof a robbery committ- 
ed onthe highway between sunset and sunrise 
and the medical evidence discloses that 
Gulsher received 8 injuries Jahangir 5 
and Aziz Khan 12, one of which was griev- 
ous. J, therefore, think that the sentence 
offive years’ rigorous imprisonment imposed 
by the learned Sessions Judge is appropri- 
ate. I, therefore, alter the conviction from 
one under s, 395 to that under s. 392, Indian 
Penal Code. In other respects the appeal 
is dismissed. ` 

ALN. A. Conviction altered.™} 

(2) (1902) 2 K. B. 339; 71 L.J K.B 805: 86 L. 
T. $36; 51 W. R. 137; 66 J. P. 647; 20 Cox. O. O. 243; 


18 T. L. R. 659. ' 
(3) 5 Ind. Cas. 797; 7 M, L. T. 340; (1910) M. W. N. 


52; ll Or. L. J. 249. * 


i ALLAHABAD HIGH COURT. 
Caiminat Ravistoxs Nos. 34, 35 AND 36 
oF 1927, 
March 29, 1927. 

Present: —Mr. Justice Iybal Ahmad. 
NARAIN DAS—ACCUSE9—APPLICANT 
versus 
EMPEROR—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
496—Ojfence committed during trial—Matter settled 
in appeal on statement of referee—Power of trial 
Court to make complaint—Order refusing to make 
complaint—Appeal—Power of additional Judge to 
make complaint —Bengal N.W.-P, and Assam Civil 
Zourts Act (XII of 1887), s. 8. 
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The mere fact, thatin the Appellate Court the 
parties agreed to compromise the matter, or to get it 
decided by a reference to arbitration, or in accord- 
ance with the statement ofa referee, cannot take 
away the jurisdiction vested in the trial Court to 
make a complaint under s. 176, Criminal Procedure 
Code, provided that Court is satisfied that "itis ex- 
pedient in the interests of justice that such à com- 
plaint should be made." (p. 487, col. 1] y 

An Additional Judge to whom ån appeal against 
an order refusing to makea complaint is transferred 
by the District Judge is competent to make a com- 
plaint. [p. 488, col. 1.] . 

Banwari Lal v. Jhunka (3), Mutsaddi Lal v. Mule 
Mal (4) and Ram Charan v. Mewa Ram (5), relied on. 

Criminal rewision from an order ofthe 
Sessions Judge, Meerut, dated the 16th of 
January, 1927. 

Dr. Sir T. B. Sapru and Mr. P. N, Sapru, 
for the Applicant. 

The Assistant Government 
for the Crown. 

JUDGMENT.—This Criminal Revision 
and Criminal Revisions Nos. 35 and 36 of 
1927 are connected and arise out of the 
one and the same case. The applicants 
in all the three cases were convicted by 
a Magistrate of the First Class under s. 
193, Indian Penal Code, and Narain Das 
applicant in Criminal Revision No. 34 of 
1927 was sentenced to six months’ rigorous 
imprisonment and to a fine of Rs. 200, 
and Chuttan Lal and Nand Kishore the 
applicants in the other two cases were 
sentenced to three months’ rigorous im- 
prisonment and to a fine Rs, 100 each. 
The conviction and the sentences passed 
on the applicants have been upheld by the 
learned Sessions Judge. 

Narain Das applicant is a resident of 
village Pilakhwa and is a substantial 
zemindar and money-lender. In the same 
village resides another zemindar named 
Nathu Mal. The case for the prosecution 
was that on the Ist of February, 1925, 
Nathu Mal agreed to sell to Narain Das 
35 bighas 6 biswas of land of a certain 
village for Rs. 6,500 but for fear of pre- 
emption it was agreed between Narain 
Das and Nathu Mal that io the sale-deed 
Rs. 8,000 was to be stated as the sale con- 
sideration. After the agreement for sale 
had been entered into, Ganpat Rai mukhtar- 
i-am of Nathu Mal went to Meerut to 
purchase, and did purchase, a stamp 
paper of a sufficient value on which a 
sale-deed for a.sum of Rs. 8,000 cguld be 
executed. On the 3rd of February, 1925, 
both Narain Das and Nathu Mal went to 
Ghaziabad, and it is said, that Narain, 
Das asked Nathu Mal to give him A prg» 


Advocate, 
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note for Rs, 1,500 viz, the difference be- 
‘tween the real and the bogus price before 
the execution of the saledeed and ac- 
cordingly Nathu Mal passed a pro-note 
duly signed by him for the said amount 
in favour df Narain Das, but ante-dated 
the same to the 25th of January, 1925. A 
draft of the sale-deed was also prepared. 
It is alleged that Narain Das then went 
to. consult his local lawyer Babu Duli 
Chand, and took with him the ,pro-note, 
the stamp paper and the draft of the sale- 
deed. When Narain Das did not return 
Nathu Mal went in his search and was 
informed that Narain Das had left for his 
village, Nathu Mal followed Narain Das 
and found him in the village, and asked 
him either to have the sale-deed executed 
or to return the pro-note. It is said that 
Narain Das put off the matter and did 
. not get the caledeed executed nor re- 
turned the  pro-note, Then Nathu Mal 
reported the matter to the District Magis- 
trate, but the District Magistrate took no 
action and directed Nathu Mal either to 
file a civil suib or to make a formal com- 
plaint in a Oriminal Court. Nathu Mal 
then went to Ghaziabad and filed a civil 
suit in the Court of the Munsif on the 
5th or 6th of February, 1925 for à declara- 
tion that the pro-note dated the 25th of 
January, 1925 was without consideration. 
Narain Das contested the suit.on the 
ground that he had money dealings with 
Nathu Mal for a long time, and that the 
pro-note was for a consideration, and that 
there was no contract for.sale as alleged 
by Nathu Mal, and that he being a co- 
sharer in the village could not be afraid 
of pre-emption, and, therefore, there was 
no occasion to get an inflated price en- 
tered in tne sale-deed.  He':stated that 
about 14 years prior to the institution of 
the civil suit one of his servants had 
filed a complaint against one Dwarka Das 
son-in-law of Nathu Mal, and Dwarka Das 
was convicted in that case by the trial 
Court but the case was compromised in 
the Appellate Court, and Narain Das’ case 
was that Dwarka Das thought that Narain 
Das was really at the bottom of that case, 
and it was he (Dwarka Das) who persuaded 
Nathu Mal, to concoct the story that the 
pro-note “was without consideration. The 
civil suit was tried by Mr. Kidar Nath 
Munsif. He disbelieved the statements of 
Narain Das and of Ohutten Lal and of 
Nand Wishore who stated that the pro- 


NARAIN DAS b, EMPEROR; 


[102 I O. 1927] 


note was for consideration, and overruled 
the pleas urged in defence, and passed a 
decree in favour of Nathu Mal in terms 
of the reliefs prayed for in the plaint, on 
the 2nd of June, 1975. Narain Das filed 
an appeal against the decree in the Court 
of the District Judge. During the pen- 
dency of the appeal the parties agreed to 
refer the dispute between them to tbe ' 
arbitration of one Bakhtawar Singh. The 
arbitrator gave an award in favour of Nathu 
Mal onthe 26th of February, 1925. Narain 
Das filed objections to the award on the 
9th of March, 1926, but those objections 
were dismissed for default on the 27th of 
March, 1926. On the 22nd of April, 1926, 
Narain Das applied for. setting aside 
the order of dismissal for default, and 
during the pendency of this application 
the parties agreed to abide by the oath 
of one Umrao Singh. On the 7th of June, 
1926, Umrao Singh madeastatement on 
oath to the ‘effect that the pro-note was 
not for consideration. Because of the. 
statement of Umrao Singh the application 
for restoration was dismissed on the 7th of 
June, 1926. 

On the 17th of June, 1926, Nathu Mal 
filed applications in the Court of the 
Munsif of Ghaziabad under s. 476, Criminal 
Procedure Code praying that the Munsif 
should make complaints against Narain 
Das, Chuttan Lal and Nand Kishore ap- 
plieants under s. 193 of the Indian Penal 
Oode. These applications were heard by 
Mr. Daya Nand Joshi who had succeeded 
Mr. Kidar Nath Munsif. He granted the 
application against,Narain Das but re- 
jected the applications against the other 
two applicants noted above. Both Nathu 
Mal and Narain Das filed appeals in ihe 
Court of the District Judge. Narain Das’ 
appeal was heard by the District Judge 
and was dismissed. Nathu Mal's appeal 
was transferred to the Court of the Ad- 
ditional Judge which was presided over 
by Mr. Shimbhu Nath Dube. Mr. Shimbhu 
Nath Dube allowed the appeal of Nathu 
Mal and directed the institution of com- 
plaints against Chuttan Lal and Nand 
Kishore for an offence punishable under 
8. 193 of the Indian Penal Code. 

All the three applicants as already stated 
have been found guilty and have been con- 
victed. 

In revision before me certain facts were 
relied upon by the learned Counsel for the 
applicants with a view to show that the 
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story of Nathu Mal was improbable and 
Should not have been believed. As there 
was ample material upon the record to 


justify the findings of fact arrived at by- 


the learned Sessions Judge, Í cannot go 
into the evidence, and interfere with those 
findings,and I must accept the same as 
binding on me. 

But it is argued that inasmuch as the 
Appellate Court had decided the case in 
accordance with the statement ofa referee, 
the learned Munsif had no jurisdiction to 
proceed under s. 476, Criminal Procedure 
Code. It is pointed outthat the fact of 
the parties agreeing to abide by the oath 
of a referee precluded a judicial con- 
sideration by the Appellate Court of the 
evidence in the civil suit, andthe statement 
of the referee was in view of the provi- 


sions of s. ll of Oaths Act (X of 1873) ` 


to be treated as conclusive. In short it 
is argued that the judgment of the learn- 
ed Munsif should be deemed to have been 
discharged, and the suit having terminat- 
ed by the statement of a referee, the 
Courts below had no jurisdiction to make 
a complaint for an: offence punishable 
under s. 193 of the Indian Penal Code. I 
am unable to agree with this contention. 
The offence of perjury was committed in 
a proceeding in the Court of the Munsif 
of Ghaziabad and as such that Court 
was fully competent to proceed under s. 
476 of the Criminal Procedure Code. If 
it appears to a Court that any of the 
offences enumerated in 8.195 (1) (b) and 
(c) have been committed “in or in relation 
to a proceeding in that Court,” it has 
jurisdiction to proceed under s. 476, Crim- 
inal Procedure Code, The mere fact, that 
in the Appellate Court the parties agreed 
to compromise the matter, or to get it 
decided by a reference to arbitration, or 
in accordance with the statement of a 
referee, cannot take away the jurisdiction 
vested in the trial Court to make a com- 
plaint under s 476, Criminal Procedure 
Code provided that Court is satisfied that 
“it is expedient in the interests of justice 
that such a complaint’ should be made.” 
At the same time there is much to be 
said in favour of the contention advanced 
on behalf of the applicants that in the 
circumstances cf this case either a com- 
plaint should not have been made against 
the applicants or if made, Nathu Mal 
should also have been prosecuted. Nathu 
Mal on his own showing was, by ante: 
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dating a fictitious pro:note with the in- 
tention of causing loss to a possible pre- 
emptor, guilty of having committed for- 
gery. In short, both Nathu Mal and Narain 
Das had conspired to bring into existence 
a false document for the purpose of de- 
feating the just rights of any co-sharer 
who was inclined to assert his right of 
pre-emption, and if the sale-deed. had 
been executed and a pre-emption suit had 
been filed one would not have been sur- 
prised to find Nathu Mal testifying to 
the fact “that the pro-note was supported 
by consideration. Moreover the dispute 
between the parties having terminated by 
the statement of a referee appointed by 
them, I cannot hold that Nathu Mal could 
have asked for the prosecution of the ap- 
plicants in the interests of purity of ad- 
ministration of justice. Further in this 
connection I cannot overlook the fact that 
the learned Munsif who tried the suit did 
not initiate proceedings under 8. 416, 
Criminal Procedure Code. However, the 
applicants have been prosecuted and con- 
vieted and it is sufficient to say that the 
question of propriety of the proseeution 
of the applicants has been urged at a 
very late stage ofthe case. _It ought to 
have been taken up at the time when the 
order for the prosecution of the applicants 
was passed. Once that order was passed 
the Magistrate had jurisdiction to try the 
case. But I wil take the matters referred 
to above into consideration in | awarding 
the sentences passed on the applicants. 

As already stated above _ the learned 
Munsif rejected the epplication of Nathu 
Mal and declined to make a complaint 
against Chuttan Lal and Nand Kishore, 
but on appeal the learned Additional 
Judge made complaints against them 
under s. 193 of the Indian Penal Code. It 
is argued on behalf of Chuttan Lal and 
Nand Kishore that the learned Additional 
Judge had no jurisdiction to make a com- 
plaint and in this connection my attention 
has been drawn to sub-cl. ib) of cl. (1) of 
s. 195 and to sub ol. (3) of s. 195 and, to 
s. 476 (b) of the Oode of Criminal Pro- 
cedure. li is pointed out that a complaint 
for an offence punishable under any of 
the sections of the Indian Penal Code 
enumerated in s. 195 (1) (b), Criminal Pro- 
cedure Code, could be made either by the 
Munsif of Ghaziabad or by the Court to 
which that Court was subordinate within 
the meaning of cl (3) of s. 195, Criminal 
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Procedure Code, viz., the Court “to which 
appeals ordinarily lie from the appealable 
decrees or sentences of" the Court of the 
Munsif. It is urged that in view of the 
provisions of s.21 (1) of Bengal N. W. P. 
and Assam Oivil Courts Act (XII of 
1887) appeals against the decrees of Munsifs 
ordinarily lie to the Court of the District 
Judge, and as such no other Court ex- 
cept the Court of the District Judge had 
jurisdiction to make a complaint against 
Ohuttan Lal and Nand Kishore. In sup- 
port of.this argument reliance has been 
placed on the cases of RamCharan Chandra 
v. Tirupulla Sheikh (1), Hari Mandal v. 
Keshab Chandra Manna (2) and Rajdhari 
Lal v. Rameshar Lal an unreported * de- 
cision in Civil Revision No. 161 of 1926 
decided by this Court on the llth of 
January, 1927. I am unable to agree with 
the contention of the learned Counsel for 
the applicants. It is true that under s. 
476, Criminal Procedure Code, the order 
of the learned Munsif refusing to make 
a complaint could be challenged only in 
the Court to which an appeal ordinarily 
lies from the appealable decrees of the 
Munsif,i.e, in the Court of the District 
Judge. But it is to be remembered that 
in view of the decision in Banwari Lal 
v.Jhunka (3), the proceedings taken by 
a Oivil Court under s. 476, Oriminal Pro- 
cedure Code, are to be deemed as pro- 
ceedings of a civil nature and are, there- 
fore, governed by the rules relating to 
civil cases. By s. 8 of the Civil Courts 
Act (XIIof 1887) an Additional Judge 
is eompetent to discharge any of the 
functions of à District Judge which the 
District Judge may assign to him, and 
in the discharge of those functions the 
Additional Judge is competent to exercise 
the same powers as the District Judge. 
If the District Judge was competent to 
make a complaint against Chuttan Lal 
and Nand Kishore, the Additional Judge, 
to whom the District Judge transferred 
the appeals filed by Nathu Mal, was 
equally competent to make a complaint. 
For these reasons I am unable, with all 
respect, to agree with the view taken in 


(1) 13 Ind. Cas. 1007; 39 C, 774; 16 C. W. N. 645; 13 
Cr L. J. 181. 

e 14 Ind. Cas. 700; 40 O. 37; 16 O. W. N. 903; 13 Or. 
L. J, 296; 16 C. Le J. 515. 

(3) 92 Ind. Cas.454; 24 A. L. J. 217; 27 Cr. LJ. 
278: A. 1. R. 1928 All. 229: LL R. 7 A. 25 Or. 


"Since reported as 101 Ind, Cas. 217—[Ed.] 
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the cases relied on by the learned Counsel 
for the appellant. The view I takeis in 
consonance with the view taken in the cases 
of Mutsaddi Lal v. Mule Mal (4) and Ram 
Charan v. Mewa Ram (5). I hold that the 
learned Additional Judge had jurisdiction 
to make complaints against Chuttan Lal 
and Nand Kishore. In considering the 
question of sentences passed on the ap- 
plicants I cannot overlook the fact that, 
for the reasons already assigned, I would 
have been reluctant to lend the weight 
of judicial authority to complaints against 
the applieants on the application of Nathu 
Mal, and as such I have come to the con- 
clusion that I must not send the applic- 
ants back to Jail. At the same time taking 
the nature of the offence committed by 
the applicants and particularly by Narain 
Das, I must enhance the amount of fines 
imposed on them. 

Accordingly I reduce the sentence of 
imprisonment passed on all the applicanis 
to the term already undergone by them 
but enhance the fines imposed on Narain 
Das from Re. 200 to Rs. 500 and on Chuttan 
Lal and Nand Kishore from Rs, 100 to 
Rs. 125. In default of payment of fine 
Narain Das will undergo rigorous imprison- 
ment for a period of six months and 


‘Ghuttan Lal and Nand Kishore will un- 


dergo rigorous imprisonment for three 
months. If the applicants pay the fires 
imposed on them they need not surrender 
to their bail which will stand cancelled 
the moment the fines are paid. With this 
modification in the sentences passed on 
the three applicants I reject the three ap- 
plications. 

A. N. A. Order accordingly. 

(4) 13 Ind. Cas. 384; 9 A. L. J. 95; 34 A. 205. 

(8) 6l Ind. Cas. 513; 43 A.409; 19 A. L. J. 192; 3 U. 
P. L. R. (A.) 30; 22 Cr. L. J. 385. 


MADRAS HIGH COURT; 
CRIMINAL Revision Cass No. 521 cr 1926, 
(ORIMINAL Revision Petition No. 433 
or 1926 
AND 
Criminau Revision Case No. 576 or 1926. 
(Taken up No. 17 or 1926). 
December 17, 19:6. 
Present:—Mr. Justice Wallace. 
V. KANDASAMI AYYAR—Accuszp— ` 
PETITIONER. . 
Penal Code (Act XLV of 1860), ss. 409, 477 (s)—Post 
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Master handing over value payable letter without pay- 
ment—False entry in accounts as if delivery was made 
later—Criminal breach of trust and falsification of 


~ accounts. 


Where a Post Master who received a V. P. letter 

to be delivered toa person on payment of a speci- 
fied sum, handed over the letter to him ona par- 
ticular date without getting payment and then altered 
his accounts so asto make it appear that he only 
handed over the letter four days later: 
' Held, (1) that the delivery without receipt of 
money amounted toa breach of trust, and inasmuch 
as the prima facie natural consequence of the act 
was to eause wrongful gain to the consignee, and 
the prima facie dishonest intention was not rebutted, 
the accused was guilty under s. 409, Indian Penal 
Code; [p. 488, col. 2; p. 489 col. 1.] 

(2) that in the absence of any reasonable explanaticn 
by the accused his intention in breaking the rules 
and making false entries was an intention to deceive 
hissuperiors and by such deception prevent his 
original criminal breach of trust from coming to 
light, and thus to benefit the consignee by allowing 
him to continue to retain the V. P. article without 
payment of the sum, and the accused was also guilty 
of falsification of accounts under s. 477 (a), Indian 
Penal Qode. [p. 489, col. 2.] 

Under r. 141 of the rules in the Postal Guide a 
V.P. article is not to be delivered by the Postal 
Authorities except on payment ofthe amount entered 
in the form. The post office receives the article 
from the consignor to be sent on this condition, and 
impliedly contracts with him that the article shall 
. be sosent, Any delivery contrary to the rules is, 
therefore, a breach of this implied contract. [ibid.] 


Ox. R. C. No. 521 or 1926. 

Petition under sb. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of Session, Kurnool Division, in 
' Criminal Appeal No. 17 of 1926, preferred 
against the judgment of the Court of the 

First Class, Sub Divisional Magistrate, 
Kurnool, in C. C. No. 8 of 1926. 
í Cr. R.C No. 576 or 1926. 

Case taken up oh revision by the High 
Court calling upon the accused in O, C. 
No. 8 of 1926, First Class Sub-Divisional 

. Magistrate's Court, Kurnool, to show cause 
uu the sentence should not be enhanc- 
ed. 

Mr. L. A. Govindaraghava Iyer, for the 
Petitioner. 

Mr. R. N. Iyengar, for the Public Prosecu- 
tor, for the Orown. i 

ORDER. 
Cn. R. C. No. 521 or 1926. 

The petitioner was the Sub Post Master 
of Nandikotkur and he has been convieted 
of offences under ss. 409 and 477-A, Indian 
Penal Code. 

The facts found by the lower Court 
are that having received a V.P. letter 
to be delivered to P. W. No. 4 on pay- 
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ment of the V.P. amount of Rs, 192 he 
handed over the letter to him without 
getting payment on or before 20th Octo- 
ber, 1:25, and then altered his accounts 
so as to make it appear that he only 
handed over the letter on 24th October, 
1925. On these facts the lower Appellate 
Court has held that he was guilty of 
criminal breach of trust and falsification 
of accounts. 

It is contended here that on the facts 
these criminal cffences have not been made 
out, and, therefore, the conviction cannot 
stand. As regards the criminal breach 
of trust it is argued that the mere hand- 
ing over ofa V.P. letter to the consignee 
without getting the money does not amount 
to eriminal breach of trust. I do not 
think the contention is sound. 


The rules regarding V. P. articles in 
the Postal Guide lay down—See r. 141— 
that a V. P. article is not to be delivered 
by the Postal Authorities except on pay- 
ment of the amount entered in the form. 
The post office receives the article from 
the consignor to be sent on this ‘condi- 
tion, and impliedly contracts with him 
that the article shall be sent on this 
condition, and for its services in that 
connection the post office charges and 
receives a fee. It does not appear to me 
to be open to the post office employees 
to say that they are not under an im- 
plied contract with the consignor to obey 
the V. P. Rules and see that the V. P, 
article is delivered in accordance there- 
with. Any delivery eontrary to the rules 


is, therefore, a breach of this implied con- 
traet. . 


The next question is whether thig 
breach was dishonest, that is, whether it 
was made with the intention of making 
wrongful gain or causing wrongful loss. 
Intention is to be inferred from acts and 
the natural consequences of acts. The 
natural consequence of petitioner's act in 
handing over the V. P. article without 
the money is that the consignee gets the 
article without paying the price to the 
consignor. That is wrongful gain io the 
consignes. The petitioner's contention 
here is thathe handed over or may have 
handed over the letter withoyt the money 
under a promise that the money would 
be forthcoming later and that this is not 
a dishonest intention. But such an in- 
tention should have been specifically 
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put forward and proved as a fact and 
such was not petitioner's defence in the 
trial Court. Prima facie ihe natural 
consequence of his act, and, therefore, his 
intention, was to cause wrongful gain to 
the consignee, and that prima facie in- 
tention has net heen rebutted. Illustra- 
. tion (c) tos. 405, Indian Penal Code seems 
to me an illustration in point. I have, 
therefore, no doubt that s. 405 and, there- 
fore, s. 409 apply to the case. 

‘As to 3.477-A, the entry in'the petitioner's 
accounts that the V.P. letter was kanded 
over on 24th October, 1925, ise false, and 
. he ,therofore, falsified his accounts. The 
question is whether he did so with intent 
to defraud, that is, with intent to deceive 
and thereby injure. Here again, I think 
in the absence of any reasonable explana- 
tion by the appellant—and his defence 
was a denial of any alteration—his in- 
tention in breaking the rules and making 
false entries was an intention to deceive 


his superiors and by such deception pre-. 


. vent his original criminal breach of trust 
from coming to light, and thus to bene- 
fit the.consignee by allowing him to con- 
tinue to retain the V. P. article without 
payment of the sum. ~The petitioner 
refers me to Jyotish Chandra Mukerji v. 
Emperor (1) and Kotamaraju Venkatara- 
yudu v. Emperor (2). The Public Prose- 
eutor on the other hand cites Emperor 
v. Rash Behari Das (83). The case in-Jyotish 
Chandra Mukerjee v. Emperor (1) is 
hardly in point. There the account entries 
had been re-written and were true and 
not false; and the distinction between 
that case and Hmperor v. Rash Behari Das's 
ease (3) is pointed out. In- Kotamaraju 
Venkatarayudu v. Emperor (2) there 
was nothing from which an intention to 
defraud could be inferred in the circum- 
stance. The Emperor v. Rash Behari Das's 
ease (3) seems to me to be in point; In 
that case the falsification was in further- 
ance of a prior fraud. 

I am, therefore, of opinion that the 
conviction of the petitioner on both the 
Courts was correct and in the circumstances 
the sentence is not too heavy. I am not, 
therefore, prepared to interfere and dismiss 
this petition. 


(1) 4 Ind. Cas.%416; 36 C. 955; 14 C. W. N. 82; 10 Cr. 
L. J. 581 


(2) 98 M. 90; 1 Weir 5384; 2 Cr. L. J. 283. 
(3) 35 C. 450; 12 C. W, N. 581; 7 Or. L. J. 378, 
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Or. R. O. No. 576 or 1926. 

As petitioner is bound to lose his ap- 
pointment on this conviction, I consider no 
action on this is called for.  ' 

Y. N. Y. Petitions dismissed. 


ALLAHABAD HIGH COURT. 

CRIMINAL MIJSOELLANEGUS No. 57 oF 1927. 

April 19, 1927. 
Present:—Mr. Justice Ashworth, 
Mirza SAID AHMADaxp ANOTHE&— 
APPLICANTS 
versus 
EMPEROR tarotca RAM KARAN 
SINGH AND OTHERS, 

Penal Code (Act XLV of 1860), ss. 445, 459—House 
breaking—Offence when complete—Grievous hurt 
caused. after effecting entry, whether punishable under 
s. 459, Penal Code. > 

The offence of house breaking is complete when 
eniry into the house is’ effected and any grievous 
hurt subsequently caused by the persons breaking 
into the house, cannot be said to be grievous hurt 
caused while they were committing house breaking 
within the meaning of s.459 ofthe Penal Code. [p. 
491, col. 2.1 

Criminal revision from an order of the 
Sessions Judge, Ghazipur, dated the 18th of 
February, 1927. 

Mr. Syed Mohammad Hussain, for the Ar- 
plicants. 

The Assistant Government Advocate, for 
the Crown. 

‘JU DGMENT.—Thesetwo cases arecon-. 
nected and are based on*two separate ap- 
plications to this Court to exercise its 
power of revision under s. 439. Itis not 
understood why the office should have en- 
titled one a miscellaneous case and one a 
revision case. The facts which are neces- 
sary to explain these applications before me 
are these. Onthe 26th September, 1926, at 
9 4. M. . the Kotwal of Ghazipur, by name 
Ram Karan Singh and Suraj Nath Singh, 
the Excise Inspector having obtained a 
warrant to search the house of one Mohit 
Khan for illicit opium proceeded to the 
bleck of building in which that house is 
situated and in which are said to be situat- 
ed aleo ihe houses of Farrukhsher Kban ` 
and Musammat Amina ‘Bibi. The Kotwal 
directed scme constables to scale a wall. 
There is disagreement as to what wall it wag 
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or as to whose property was invaded there- 
by. A dispute arose in the house inside 
the block of building and Farrukhsher 
Khan was injured. The Police instituted 
a case against Farrukhsher Khan and other 
persons for rioting and possession of opium 
and for causing hurt to the Police Officers. 
Subsequently Farrukhsher Khan filed a 
criminal complaint complaining against the 
Police of house breaking and other offences 
and lateron Musammat Amina Bibi and 
. two others filed a similar complaint. I may 
mention that l regard as immaterial the 
sections of the Indian Penal Code which 
these persons stated to be applicable to the 
offences complained of. Both these com- 
. plaints against the Police were entertained, 
after some further enquiry, by the Magis- 
trate who had taken congnizance of the 
Police complaint. The two cases against 
the officers were combined (so far as I can 
Bee very properly) in one case. The Magis- 
trate heard the evidence for the presecu- 
‘tion, and recorded the statements in ex- 
planation of the accused officers. He then 
framed charges but refused to frame a 
charge under s. 459, Indian Penal 
Code, namely, the offence designated as 
“grievous hurt caused while committing 
house trespass or house breaking.” The 
section in full is as follows:— 

“Whoever, whilst committing lurking 
house trespass or house-breaking, causes 
grievous hurt to any person, or attempts to 
cause death or grievous hurt to any per- 
son, shall be punished with transportation 
for life, or imprisonment of either descrip- 
tion for a term which may extend to ten 
years, and shall elso be liable to fine." 

An offence under this section is triable 
exclusively by the Court of Sessions. In 
the criminal revision: case before me, No. 
169 of 192/, the application is that the 
High Court should direct a charge to be 
framed under this section and the case 
to be committed to the Court of Sessions. 
In the connected applicaticn No. 57 of 1927 
the application is that, having done so the 
High Ccurt should also order the Police case 
against the complainants to be committed 
to the Court of Sessions. . 

The question then is whether the evi- 
dence read along with the explanations of 
the accused, in the case against the Police, 
justified and required a finding by the 
Magistrate that prima facie an offence under 
s. 459 had been committed. If it did 
so, it ig clear that the Magistrate should 
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have committed to the Court of Sessions as 
he had no jurisdietion to try such an 
offence himself. 

The Magistrate has put on the record 
his reasons for holding that no offence 
under s. 459 could be held to be estab- 
lished. His reason is thig in brief, The 
offence of house-breaking is complete when 
entry into the house is effected and any 
grievous hurt, subsequently caused by the 
persons breaking into a house, cannot be 
said fo be grievous hurt caused while they 
were committing the house breaking. I was 
at first disposed on reading the section to 
hold that this was taking too narrow a 
view ofthe language ofit. But, on con- 
sideration of the section with the connected 
sections of the Indian Penal Code, I think 
that the Magistrate was correct in his view. 
House-breaking as defined in s. 445 is 

‘an aggravated form ofcriminal trespass as 

defined in s. 441, One form of crimi- 
nal trespass under s. 441 is the act of 
entering upon property, in the possession of 
another, with intent tocommit an offence 
or to intimidate, insult or annoy any person 
in possession of such property. If the 
property is used asa human dwelling, the 
‘offence of criminal trespass becomes the 
offence of house-trespass. (Vide s. 442). 
If this offence of house-trespass is fur- 
ther aggravated by an entry or depar- 
ture of a forcible nature, then the entry 
passes from an offence merely of criminal 
trespass to the more serious offence of 
house-breaking. (Vide s. 445) The 
ofience ofhouse-breaking may be further 
aggravated by causing grievous hurt to 
any person whilst committing the house- 
breaking? The question then is when isa 
house breaking complete? Having refer- 
ence to what has been stated by me, it is 
clear that itis complete when the act of 
entering into the house is complete. Sec- 
tion 442 shows that entry is completed by 
the introduction of any part of the trespas- 
ser’s.body into the house. In its origin too 
the word “trespass” meant the momentary 
act of “passing over.” 

So far the matter appears to me plain sail- 
ing. A doubt, however, is created by the fact 
that the definition given abcve of criminal 
trespass is not complete. Thesecond clause 
of s. 441 defines another form of eri- 
minal trespass arising fiom unlawfully 
remaining on property, after having law- 
fully entered, with intention to intimidate, 
insult or annoy orto commit an offence, This 
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second offence prima facie, would appear 
to continue until the person left the pro- 
perty. If this were so, the view of the 
Magistrate as to the meaning of s. 459 
would appear open to the following 
objection. Ifa person made an unlawful 
entry into a house and while in the house 
caused grievous hurt to a person he would 
not be liable for the aggravation of tres- 
pass defined in s. 459. If, however, he 
entered lawfully but remained on unlaw- 
fully and before departure from the house 
caused hurt, he would then be liable under 
8. 459. An unsatisfaetory consequence of 
this reasoning would follow. The man 
who committed house-trespass by breaking 
into a house and before leaving cz used 
' grievous hurt would not be guilty of the 
aggravated form of the offence specified in 
g. 459, while the man who committed 
criminal trespass by remaining on unlaw- 
fully in the house, after having entered 
therein lawfully, would,if he caused griev- 
ous hurt before leaving the premises, be 
guilty ofthis special offence, The result 
would appear absurd. I think that this 
absurdity can be avoided by adopting 
either of the two following views, One 
is that s. 459 will never apply to a 


case where the basic offence of criminal: 


trespass is that from of criminal trespass 
which results from remaining on in the 
house and will only apply to that form 
which results from entering intoa house, 
The alternative view, which in practice 
has the same effect, is that the offence 
of remaining on is not to be deemed to 
centinue until the premises are vacated 
but should be held to be complete as soon 
as the offender has indicated an intention 
by remaining on to intimidate, insult or 
annoy the occupant or to commit an 
offence. 

Criminal Statutes have to be construed 
strictly in favour of the accused and, what- 
ever view may be adopted to meet the 
difficulty mentioned, I consider that there 
is sufficient doubt arising from the Jangu- 
age of the Code to prevent it being held 
that a person who has completed a forcible 
entry into & house should be deemed, 
by reason of violance subsequently used, 
to have used violence while houscbreaking. 
For this reason J hold that the Magistrate 
was justified in refusing to commit the 
accused on a charge under s. 459. 

The Magistrate then had jurisdiction to 
try the case himself, without committing to 
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Sessions. Nor in my opinion was it so 
undesirable for him to do so as to call for 
interference in revision. I dismiss both 
these applications and direct that the re- 
cords be returned and the trial proceed. 
ALN. A. Applications dismissed. 


—À 


LAHORE HIGH COURT 
ORrIMINAL APPEL No. 1245 or 1926 
April 22, 1927. — 
Present:—Mr. Justice Addison and 
. Mr. Justice Skemp. 
EMPEROR ‘Taroves Toe MUNICIPAL 
COMMITTEE or ROHTAK)—COwPLAINANT 
— APPELLANT 
/ versus 
BAKHTAWAR LAL—AccesEp— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 417— 
Appeal against acquittal, principles governing— 
Criminal trials—Admission subsequently explained 
away, as basis for conviction—Evidence- -Previous act 
of dishonesty of accused, when relevant. 

In order to justify interference with a judgment 
of acquittal on a question of fact, it is sufficient 
ifthe finding is clearly wrong on the evidence and 
unreasonable in the opinion of the Appellate Court, 
whether or not the unreasonableness amounts to 
perversity, stupidity or incompetence, or the Court 
below can be said to have obstinately blundered in 
coming to it; but upon sound principles of cri- 
minal jurisprudence the indications of error in the 
judgment of acquittal ought to be clearer and more 
palpable and the evidence more cogent and convincing 
in order to justify its being set aside than would be 
necessary in the case of a judgment of conviction. (p. 
497, col. 1.] 

King-Emperor v. Chattar Singh (1), followed. — 

Admissions which are subsequently explained 
away stand on a somewhat similar footing to 
retracted confessions and do not furnish a safe basis 
for conviction unless supported by reliable evidence. 
ip. 498, col. 2.] 

Evidence ofa previous act of dishonesty can only 
be allowed to prevent the accused person from 
pleading that the act of which he is subsequently 
charged was committed without a dishonest intention 
but in error. [p. 494, col. 11 . 

Appeal from an order of the Magistrate, 
First Class, Rohtak, dated the 31st July, 
1926. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, and Mr. Sham Lal, for the 
Appellant. 

Mr. Shamair Chand, Lala Sardha Ram 
R. S, and Mr. Nawal Kishore, for the Re- 


pondent. 
JUDGMENT. 
Skemp J.—This is an appeal by the 
Crown against an order of a Magistrate 
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acquitting one Bakhtawar Lal of a charge 
under s. 409, Indian Penal Code. Bakhta- 
war Lal livesin the town of Bahadurgarh 
in the District of Rohtak and has been 
Vice President of the Municipal Committee. 
In 1917 the Committee sold shop sites in 
the Mandi and thereby obtained a con- 
siderable sum ‘of money which was invest- 
ed in Government bonds to the amount of 
Rs. 47,500. In 1921 these bonds were con- 
verted into a single bond for that sum. In 
1922 the bond was sold through a firm styled 
Bihari Lal-Budha Mal for cash in respect of 
Rs. 20,000 at 10 per cent. discount, and for 
six bonds worth Rs, 27,500 which remained 
the property of the Committee. These ‘six 

bonds which according to the prosecution 
' were entrusted for safe keeping to Bakhta- 
war Lal, form the subject of the present 
case. Subsequently asum of Rs, 24,000 was 
required by the Municipality for payment 
to Government on Government taking over 
the Bahadurgarh High School. The Muni- 
Gipality called on Bakhtawar Lal to pro- 
duce the bonds but he failed to do so 
though he made good the sum of Rs. 27,500 
after the Committee had formally report- 
ed the matter to the Deputy Commis- 
sioner. The bonds had in fact been de- 
posited with the Allahabad Bank, appa- 
rently as collateral security for a pro-note 
account opened in the name of the firm Be- 
hari Lal-Budha Mal and had been sold by 
“ the Bank to liquidate the account. 

Bakhtawar Lal was charged with selling 
the bonds, the real act of dishonesty, . how- 
ever, was in using these bonds, the property 
of the Municipal Committee, as security 
for a private account. This was done with 
the intention of causing wrongful gain to 
the depositor, andit is not disputed that 
it was a dishonest act within the mean- 
ing of s. 24 of the Indian Penal Code. 
The questions in the case are: Who was 
the person who did this dishonest act? 
Was it Bakhtawar Lalrespondent? Was 
Bakhtawar Lal the proprietor of, or a 
partner in the firm Bihari Lal-Budha Mal 
in. whose account the bonds had been 
deposited ? Were the bonds entrusted by 
the Municipality to Bakhtawar Lal ? 

On the institution of. the Municipality 
of Bahadurgarh in the Eighties incon- 
venience was felt as to the safe custody 
of its income as the town is situated at 
& considerable- distance from any trea- 
sury. Thereupon Bihari Lal was appoint- 
ed tahwildar without any remuneration, 
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The word "tahwildar" is consistently used 
throughout the records of the Committed 
and of this case which are in Vernacular, 
It has been variously translated Trustee, 
Custodian, Treasurer, which latter I prefer, 
in a letter’ by the Commissioner about the 
subject the expression “Local Banker" 
occurs. There are on the record a resolu- 
tion of the year 1892 (Ex. D. P.) which 
shows that Bihari Lal had already been 
acting for sometime and another resolu- 
tion, of the year 1923 (Ex. P. A, 26) which 
states that Bihari Lal had been working 
as honorary tahwildar almost since the 
M ion 2 the Committee, 

t is not clear when the firm Bihari Lal- 
Budha Mal came into nag ny 
first heard of in the year 1917 when it pur- 
chased a shop site No. 42, in the new Mandi 
The original deposit and ultimately the 
balance of the price were paid by Bakhta- 
war Lal although Bihari Lal and Budha 
Mal were both present at the auction 
Bakhtawar Lal is the grand nephew of 
Bihari Lal and is married to the sister of 
Budha Mal. Bihari Lalis an old man 75 
years of age, without wife or child snd 
Bakhtawar Lal is one of his nearest re- 
lations. It was even suggested that Bkhta- 
war Lal was Bihari Lal’s adopted 80n 
but this has broken down. Budha Mal 
does not live at Bahadurgarh but in the 
Gurgaon District. It will now be clear 
how Bakhtawar Lal may have been en- 
trusted with the bonds by the Bahadur. 
garh Municipality and may have deposit 
ed eos with the Anavan Bank. ee 

e main items of evidence 

the prosecution are :— d by 

1. Thé bid and deposit of the 
which were made by Bakhtawa 
though both Bihari Lal and B 
were prea at the auction, 

2. Certain petitions about ; 
which were signed by Bakbtewie aial 
one of the petitions specifying shop No 49" 

‘3. In 1917 Bakhtawar Lal deposited in 
the Rohtak Treasury the proceeds of ihe 
sales of the Mandi sites and subsequently 
received travelling allowance foy doing 


80. 

4. .In 1920 Bakhtawar Lal, 
a member of the Bahadurg 
Committee, submitted ae 
P. A-13 setting forth that he na k 
income of the Committee for s; opt the 
but had nosafe and he requested that ha 
should be supplied with a pistol, The 


year 1917 
r Lalal- 
udha Mal 


who was then 
arh Municipal 
pplication Ey, 


‘otherwise. 


404. ; 
members of the Corimitiee recommended 
that he should be granted a license for a 
pistol and also decided to get him an iron 
safe. g i 

The present and past Registers of Tools 
and Plant of the Bahadurgarh Municipality, 
maintained under the Municipal Account 
Code, refer to aniron safe for the use ‘of 
the tahwildar and note that the safe is 
with Bakhtawar Lal. The second of these 
registers has a series of signatures of Bakhta- 
war Lal, all dated Ist April, 1922, puxport- 
ing to indicate that he checked the register 
as a member of the Committee. 

5, In accordance with resolutions of 
the Committee dated 22nd March, 1922, 
and 6th April, 1922, the bond was sold 
through the firm Bihari Lal-Budha Mal as 
honorary tahwildar at 10 per cent. dis- 
count and bonds for Rs. 27,500 purchased. 

Counsel for the Crown Mr, Abdul Rashid, 
wished to argue that this transaction was 
a dishonest one, but if it were, it is im- 
material to the charge. Evidence of a 
previous act of dishonesty can only be 
allowed to prevent the accused person 
from pleading that the act of embezzlement 
charged was committed without a dis- 
honest intention but in error, and here the 
dishonesty of the act charged is admitted. 

Bubsequent proceedings in regard to 
this transaction are, however, relevant 
Out of the sum of Rs. 18,000 
Rs. 7,200 was deposited on the 13th of July, 
1922, and the balance of Rs, 10,800 re- 
mained. The President on 17th July noted 
on a report of the Secretary that the 
firm “should be directed to deposit the 
balance within fifteen days or pay inter- 
est," andon the following day, 18th July, 
the Committee adopted a Resolution No. 32 
of that date, in accordance with.the Pre- 
Bident's proposal. It was also decided that 


the bonds for Rs, 27,500 should remain 


with the tahwildar. Bakhtawar Lal and 
others members signed the proceedings for 


the day. ANA f 
Accordingly, the Municipality's register 


.of investments shows Rs. 7,200 as realized 


through the tahwildar on the 13th of July, 
Rs. 10,800 invested at 6 per cent. It then 
gives the details of the bonds for Rs. 27 ,900, 
says that they have been realised and 
placed in the iron safe. This note is signed 
by Bakhtawar Lal. 

The Local Auditor objected to the de- 
posit of Rs. 10,800 without security with 
a private firm and an application Ex, 
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P. W. was put in written’ entirely in. 
the hand of Bakhtawar Lal saying that h® 
would lodge a formal agreement within a 
week,' This was signed Bihari Lal-Budha 
Mal, Malik Bakhtawar Lal. A few days 
later & formal agreement Ex. P. X. exe- 
cuted on a stamped paper was lodged in 


‘reference to this Rs, 10,800 signed in the 


Hindi Peharaeter Bihari Lal-Budha Mal. 
This agreement is dated 20th of April, 1923. 

The Local Auditor further objected that 
in accordance with the rules the bonds 
should be kept with the Accountant Gene- 
ral andthe Committee on 30th of October, 
1924, adopted a resolution Ex. P.?A-14 ito 
this effect. The proceedings [for the day 
were signed among others by Bakhtawar 
Lal as Vice-President, but according to the 
papers lodged by the Allahabad Bank, the 
ponds had already been sold the previous 
May—a fact of which the respondent if he 
knew it did not think fit to inform the Com- 
mittee. 

The proposal to send the bonds to the 
Accountant-General was ultimately dropped 
because the greater part of the money was 
immediately required for payment to Go- 
vernment in connection with the school, 
In May, 1925, the respondents’ enemies then 
being in power in the Municipal Committee, 
he was called upon to produce the bonds 
ab once and on his failing to do so a report 
was made atthe Bahadargarh Police Station 
on llth May, and later on 16th July, a for- 
mal complaint was lodged on behalf of the 
Municipal Committee through its President 
Lala Jowala Parshad, 

The matter had already been brought 
to the notice of the. Deputy Commissioner 
who with considerable difficulty induced 
Bakhtawar Lal to deposit the principal 
amount. Onthe 15th June Bakhtawar Lal 
made a statement before the Deputy Com- 
missioner that he would deposit the money 
in 15 or 20 days and was allowed till 
the 25th of June. On that date Mutsaddi 
Lal, a Munim, stated that he had deposited 
Rs. 9,500 on the 23rd and Rs. 4,000 on the 
25th of June. Bakhtawar Lal was ordered 
to deposit the balance by the 7th of 
July. He then begged for time on the . 
ground that his securities were in Delhi 
and no business could be done in Delhi 
on account of Bagr Id riots. The balance 
was actually paid on the 13th of July. On 
the 29th of July he madea statement be- 
fore the Deputy Commissioner in th: follow- 
ing terms;— 
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*Bonds worth Rs. 27,500 were made over 
to me in the capacity of tahwildar by the 
_ Municipality of Bahadurgarh when I was 
a member and Vice-President of that 
body. This was in 1922. I sold those bonds 
in May 1924.” 

At the same time he produced a letter 
Ex, P. A. issued by the Bank on the 7th 
May, 1924, to Messrs. Bihari Lal-Buda Mal 
giving a statement of account, and show- 
ing the sale of the bonds, 

This is the case for the prosecution. It 
rests mainly upon admissions by Bakhta- 
war Lal himself that he acted as tahwil- 
dar, that the bonds were made over to, 
him and that he sold them. The most. 
important of those admissions is that which 
has just been quoted. 

In his statement as an accused Bakhta- 
war Lal admitted that the firm Bihari Lal- 
Budha Mal was the honorary tahwildar of 
Municipality but denied that he was the 
proprietor thereof. He said that Bihari 
Lal was the proprietor of the firm and 
the tahwildar of the Municipality. 

The following points were urged in 
explanation or criticism of the evidence for 
- the prosecution:— With reference to Bakhta- 
war Lal's bidding and payment for the shop 
Bites Bakhtawar Lal said that he did this at 
the instance of Bihari Lal and Budha Mal. 
It is urged that at the time Bihari Lal was 
a member of the Committee and debarred 
by s. 48 of the Municipal Act from pur- 
chasing a site and hence Bakhtawar Lal 


did this benami on his behalf. The pay-. 


ment of the deposits at the Municipal Offices 
and his signing the petitions in reference to 
the Mandi as proprietor naturally followed. 

As to the payment of the sums received 
from the sales into the Rohtak Treasury, 
Bakhtawar Lal denied the allegations which 
however, are fully proved. His Counsel Mr. 
Shamair Chand urges that Bakhtawar Lal 
did this to save his old grandunele from 
troublesome journeys and that as he made 
the journeys he naturally drew the travel- 
ling allowance. 

As to the iron safe, this part of the prose- 
cution case has broken down. The Magis- 
trateinspected various shops in Bahadurgarh 
City and found four separate seraf’s shops 
in aline which belonged to the following 


persons :— 
1. Ajudhia Parshad. 
2. Bihari Lal. 
3. Bakhtawar Lal, 
4, Mutsaddi Lal, 
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Ajudhia Parshad and Mutsadi Lal are half 
brothers of Bihari Lal. In each of the four 
shops was a safe and the President of the 
Committee, L. Jowala Parshad complainant, 
informed the Magistrate that he thought 
that the safe in Bihari Lal's shop was that 
‘belonging to the Committee. The Magis- 
trate did not inspect the shop of the grain 
commission agency styled  Bihari Lal- 
Budha Mal in the Mandi. There is also 
defence evidence about the safe, that of 
one Shafi lohar who made it and states 
that the safe in questionis that in the city 
shop of Bihari Lal Ghisu Lal late Secre- 
tary and Akhtar Ali Khan, a formerfmember 
of the Committee both prosecution witnesses 
state that the Municipal safe was kept in 
the city shop of L. Bihari Lal, 

In October 1924 when the Committee pro- 
posed to resume custody of the safe an ape 
plication signed in Hindi character was 
made on behalf of the firm Bibari Lal- 
Budha Lal that the safe was fixed in a wall 
and could not be removed. "This is admit- 
tedly false, and no safe was fixed in any 
well. Bihari Lal says that he made and 
signed the application and. that he did so 
in order to avoid the disgrace of removal 
offering to pay the value of the safe. : 

Thus although the Committee's registers 
show the safe for the use of the tahwildar 
to be with Bakhtwar Lal and one of the 
registers is signed by Bakhtawar Lal. in 
point of fact, according to the evidence "the 
safe was found in the shop of Bihari. Lal 
who also supports Shafi's statement, 

The very damaging admissions made by 
Bakhtawar Lal before the Deputy Commis- 
sioner are explained as being made in order 
to save Bihari Lal from trouble. 

There are other difficulties in the case 
for the prosecution. There is no evidence 
that Bihari Lal ever ceased to be tahwildar 
On the other hand, there isa gcod deal of 
evidence that he was still acting as tahwil- 
dar. The resolution P. A-26 of April 1993 
whieh has already been referred to speaks 
of him as still working as an honorary 
tahwildar. The letter Ex. D. G. from the 
Commissioner desiring that the Local Ban- 
ker should furnish security was forwarded 
on 5th December, 1923, by Ghisu Mal, Sec- 
retary of the Committee, to * L. Bihari Lal 
Banker tahwildar Bahadurgarh Municipal 
Committee," There is also evidence the 
truth of which is not denied by ihe pro~ 
secution, that the daily income of the Com- 
mittee wastaken regularly to the shop of 
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Bihari Lal. This evidence is borne out by Theevidence asto the dealings with the 


the Siha Registers which are signed in the 
majority of instances by Bihari Lal. The 
details are given in the evidence of Amin 
Chand, the present Secretary, and the 
Magistrate in his judgment calculated that 
during.a period of five years and four 
months from 1919 to 7th May 1924, Bakhta- 
war Lal signed the receipts of daily income 
59 times only while all the other receipts 
were signed by Bihari Lal. Bakhtawar Lal 
explains his signatures as made om behalf 
of Bihari Lal. . 

One member of the Committee at least 
was conscious of this difficulty, for the 
resolution marked P. V. passed on 6th May, 
1923, sets forth the opinion of Munshi 
Muhammad Akhtar Khan who wanted to 
know whether L. Bakhtawar Lal or Bihari 
Lal-Budha Mal was the honorary tahwildar 
of the Committee. This very pertinent 
question remains unanswered. 

Counsel for the Crown replied by saying 
that although Behari Lal dealt with the 
daily income of the Committee, all the 
entries and admissions in reference to the 
dealings in these bonds were by the re- 
spondent. Thisis the fact, with one curious 
exception Ex. P-X the formal agreement 
about the Rs. 10,800. According to the Pre- 
sident, the Hindi signature of,the firm Bihari 
Lal-Budha Malis in the respondent's own 
hand, but there is no evidence to cor- 
roborate this and Bihari Lal states that he 
signed F-X, Bakhtawar Lal generally 
signed his name in the Persian character 
but not invariably. 

Lala Uggar Sain, a Hindi knowing 
Pleader, accustomed to the work, was ap- 
pointed as Commissioner to examine the 
accounts ofthe firm Bihari Lal-Budha Mal 
and his evidencesupports the defence. He 
found nothing to indicate any connection 
between Bakhtawar Lal end the firm, but 
on the other hand, the account of Bukhta- 
war Lal was entered in the firm's bahi. It 
was suggested for the Crown that the real 
bahis were not placed before the Commis- 
sioner, but if the criticism be well-founded 
it does not benefit the prosecution which 
has to discharge the onus of proof. 

Bihari Lal as defence witness stated that 
he was tahwildar of the Municipality, that 
he was proprietor of the firm Bihari Lal- 
Budha Mal, that he received the bonds as 
treasurer of the Municipality and that it 
‘was he who deposited them with the 
Allahabad Bank. 


. reliable. 


Bank does not really help the -prosecution. 
Bakhtawar Lal himself had produced before 


the Deputy Commissioner the letter Ex. P. 


A. and the Bank sent a clerk with no per- 
sonal knowledge of the proceedings, who 
putin some further accounts of no great 
importance. What was really required by 
the prosecution was a sworn statement as to 
the identity of the person taking the bonds 
to the Bank, or the production of the 
original letter under cover of which the 
bonds were sent. 

Apart from the admissions of Bakhtawar 

Lalthere is little evidence and itis not 
The important prosecution wit- 
nesses, other than formal witnesses are 
all residents of Bahadurgarh connected 
with the Committee. All but Ghisu Lal, 
the late Secretary, belong to the faction 
opposed to theaccused and any statement 
of theirs that Bakhtawar Lal was proprietor 
of the firm Bihari Lal-Budha Mal, or that 
Hindi signatures which they cannot read 
were made by Bakhtawar Lal must be re- 
ceived with caution. 
. The ease then depends partly on the 
admissions of Lala Bakhtawar Lal to be 
found in the course of Municipal proceedings 
that he was acting as tahwildar and that 
he was the proprietor of the firm Bihari 
LalBudha Mal, but mainly on his con- 
duct in refunding the Rs. 27,500 owing to 
pressure from the Deputy Commissioner 
and on his admission of the 29th July, 
1925. 

The only explanation offered for these 
last admissions is that Bakhtawar Lal 
was trying to save Bihari Lal who now in 
his own turn comes forward to support the 
defence. But it is a matter of opinion 
whether the truth lies in the admissions 
or the explanation. The admissions are 
under the circumstances on a somewhat 
similar footing to a retracted confession, 
and it would be difficult to basea convic- 
tion on a retracted confession supported 
by no reliable evidence. There is nothing 
but Bakhtawar Lal's admissions to show 
that he was tahwildar, or that he was a 
partner in Bihari Lal-Budha Mal or that 
he had anything to do. with the criminal 
breach of trust committed in respect of 
the bonds. i 

In King-Emperor v. Chatiar Singh (1) a 
ruling very frequently cited acd followed 

re P. R.1804 Cr; 97 P. L. R 1904; 1 CrL.J. 
181. 


*». 
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inthis Court the Judges laid down the 
following principles: 

“In order to justify interference with a 
judgment of acquittal on a question of 
fact, it is sufficient if the finding is clearly 
wrong onthe evidence and unreasonable 
in the opinion of the Appellate Court, 
whether or not the  unreasonableness 
amounts to perversity, stupidity or incom- 
petencé, or tbe Court below can be said 
to have obstinately blundered in coming 
to it, but that upon sound principles cf 
eriminal jurisprudence the indications of 
errorin the judgment of acquittal ought 
to be clearer and more palpable and the 


evidence more cogent and convincing in- 


order to justify its being set aside than 
would be necessary in the case of a judg- 
‘ment of conviction, 
On these principles the appeal is dis- 
missed. 
- Addison, J.—1 concur. 
R. L. Appcal dismissed. 


MADRAS HIGH COURT. 
OarxiNAL Revision Oase No, 655 or 1926, 
(OriminaL Revision Petition No. 542 
oF 1926). 

February 9, 1927. 
Present:—Mr. Justice Wallace. 

A, PARAYYA—OCOMPLAINANT—DETITIONE£ 
versus 
VENKATIGADU AND ANOTAER— 


Acovs—ED—*RESPON DENTS. 

Workman's Breach of Contract Act (XIII of 1859), 
s. 2 (1)—Order of Magistrate directing accused to work 
for more than one year, whether legal—D isobedience, 
whether punishable—Remedy of party—Ceneral loan 
on condition of service, whether comes under Act. 
bx Under s. 2 (1) of the Workman's Breach of Contract 
Act, a Magistrate cannot order an accused person 
to work for more than one year. An order directing 
the accused to serve for a period of over 2 years is 
illegal and he cannot be prosecuted for disobedience 


of such an order. ` The remedy of the party aggriev- ' 


ed in such a case is to apply and get a fresh order 
passed in place of the illegal order. The High Court 
in revision against an order refusing to punish the 
accused for such alleged disobedience will not be 
justified in passing after a considerable lapse of 
time from the date of the breach of the contract, the 
order which the Magistrate should have originally 
passed. . 

The Workman's Breach of Contract Act has no 
application where the loan advanced to the workman 
was not one for any particular work to be done and 
the service was notto be restricted to agricultural 
work but embraced any kind of sarvyica including 
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domestic service which the employer might demand 
from the accused. i 

Tangi Joghi v. Hall (1), followed. 

Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of Sessions, Anantapur Division, 
dated the 28th January, 1926, and made in 
Or. R. P. No. 3 of 1:26 (0, C. No. 5 of 
1926 on the file of the Court of the Station- 
ary Sub. Magistrate, Anantapur), 

Mr. T. R. Arunachalam, for the Peti- 
tioner. 

The Publié Prosecutor, for the Respond: nt. 

ORDER.—The petitioner seeks for 
revision of an order of the Court of Ses- 
sions confirming an order of the Stationary 


-Sub-Magistrate of Anantapur dismissing 


the petitioner's complaint for a breach of 
contract by the lst accused under s. 2 (1) 
of the Workman’s Breach of Contract Act. 

The fects are that the 1st accused having 
taken a loan of Rs. 100 from the petitioner 
on 10th June, 1924, entered into a con- 
tract with the petitioner that he and his 
minor son would do service under the 
petitioner for one year on a wage of Rs, 30 
per annum plus housing and clothing, and 
that for the balance of Rs. 70, if unpaid 
at the end ofthe year, they would con- 
tinue to serve. The lst accused did serve 
up to 9th May, 1925, and then left. The 
petitioner complained to the Sub-Magis- 
trate who, after hearing the parties, passed 
an order on 18th June, 1925 that the Ist 
accused should serve for a further period 
of two years, four months and 23 days. 
First accused served for a few days and 
again left. The petitioner again com- 
plained to “the Sub-Magistrate on 5th 
January, 19:6. The Sub-Magistrate held 
that the order of 18th June, 1925, was ultra 
vires and unenforceable and that the delay 
of 6 months in complaining had not been 
properly explained and he dismissed the 
complaint. The Sessions Judge dismissed 
a revision petition and the petitioner comes 
up here. 4 

There can be no doubt that the order of 
18th June, 1925, was beyond the jurisdiction 
of the Sub-Magistrate. Under s. 2 (1) of the 
Act the Sub-Magistrate cannot order the 
accused to work for more than one year, 
Under the original contract, if the balance 
was not re-paid at the end of tlfe year, the 
Ist accused had an option of paying up 
the Rs. 70 or continuing the service. Under 
it, then, the 1st accused was not bound ta 
gerve for more than one year, He did 
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serve for 11 months and, being in default 
in serving the remaining month, it was 
open to the Magistrate on the 18th June, 
1¥25, to have directed him to serve for one 
year more. But the order was obviously 
contrary to the law and the Ist accused 
cannot, therefore, be punished for not com- 
plying withit. Nor is it an order which 
will come within the ambit of s.2 (2) as 
an order made under s. 2 (1). The peti- 
tioner’s only remedy, therefore, was to get 
a fresh order passed in place of the dllegal 
order of 18th June, 1925. He, does not 


ask for that, nor will this Court be justi-, ` 


- fied in passing an order of such a nature 
nearly two years after the breach. 

It further. appears to be certainly open 
to doubt whether this is a case under the 
Act at all. The service does not seem 
to be restricted to agricultural work but 
embraces any kind of service including 
domestic service which the petitioner may 
demand from the accused. The loan also 
obviously is nota loan advanced for any 
particular work to be performed. It is 
merely a general loan on condition of the 
accused entering into a contract of service, 
The ruling in Tangi Joghi v. Hall (1) would 
seem to apply to the case. 

In the circumstances I decline to inter- 
fere with the order of the lower Courts and 
dismiss this petition. 


VIN. Y, Petition dismissed. 


(1) 23 M. 203; 1 Weir 687; 8 Ind. Dec. (x. 8.) 541. 
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CALCUTTA HIGH COURT. 
Criminal Revisions Nos, 599 AND 600 or 
1926, 

August 26, 1926. 
Present:—Justice Sir George Claus Rankin, 
Kr., and Mr. Justice Duval. 
MOSLEM SIRKAR AND OTBERS—À CCUSED— 
PETITIONERS 
“versus 
EMPEROR— Pirona PARTY. 

Forest Act (VII of 1878), 329 (a) 82, 63— 
Notification under s. 29 (a) not atin date, vali- 
dity of—Cutting trees in contravention of notification 
—Qonviction under s. 32—Legality of conviction— 
Forest Officer's power to arrest without warrant. 
© A notification issued under cl. (a) of 8.29 of the 
Forest Act, which does not mention the date from 
which the trees specified in the notification are to be 
` yeserved is invalid inasmuch asit does not comply 
with the provisions of the clause and a conviction 
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unders.32 ofthe Act for cutting trees specified in 
MURS DEEP aking, is, therefore, illegal. [p. 499, col.2; ~ 
p. 960, col. 

A Forest neer has no power to arrest without 
warrant a person cutting treesin contravention of a 
notification under s. 29 (a). |p. $00, col. 1.] 


Criminal revision against an order of 
the Deputy Magistrate, Tangail, dated 
April 30, 1926. 

Sir P. C. Mitter and M. Nurul Hug, for 
the Petitioners. 

Mr.;Khundkar, the Deputy egal Re- 
membrancer, for the Opposite Party. 

JUDGMENT. 

Rankin, J.—These are two Rules issued 
by this Court in a case arising. in connec- 
tion with a forest called the Atia Pargana, 
a large tractof land inthe Districtof My men- 
singh, which is described as interspersed 
with jungles and trees between cultivations, 
and inhabited by 100,000 reople. The Rule 
No. 599 is in respect of some seven persons 
who have been convicted under ss. 143/224, 
225. and also 225/114 of the Indian Penal 
Code, and sentenced to divers terms of 
imprisonment. These accused have been 
convieted, to put the matter shortly, for 
obstructing the Forest Officer by rescuing 
from his lawful custody certain persona 
whom he had apprehended on the ground 
that they were cutting gazaritreesin this 
forest; those trees having bcen reserved. 
The second Rule No. 600 deals with three 
people, the people who were in the custody 
of the Forest Officer, and who have been con- 
victed under s. 32 of the Indian Forest Act, 
being Act VII of 1878, for cutting these 
gazari trees.. It will be sufficient for the 
present purpose to take those Rules to- 
gether. 

It appears that this forest has not yet 
been made a reserved forest by any notifica- 
tion finally operative under s. 19 of the Act, 
The notifications with which we are con- 
cerned are notifications in. respect of pro- 
tected foreste, and they are twoin number, 
The first is dated the 16th February, 1925. lt 
recites that owners of more than two-thirds 
of the shares of theland had represented in 
writing their desire that the said lands be 
managed on theirbehalf by the Govern- 
ment Forest Officer and so on. It goes on 
to say:—‘‘In the exercise of the power ccn» 
ferred by the panultimate paragraph of 
s. 88 of the Indian Forest Act, the Govern- 
or-in-Courcil is pleased to ‘apply to ihe 
caid land tLe provisions of s.2 and es. 28 
to 83 bothinclusive of the said Act.” The 
penultimate reroegraph referred toin s. 38 
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is this:—"In either case the Local Govern- 
ment may, by notification in the Local 
Official Gazette, apply to such land such 
provisions of this Act asit thinks suitable 
to the circumstances thereof and as‘ may be 
desired by the applicants," and under that 
power what is applied ia s. 2 and ss. 28 to 33. 
The notification goes on:—"Inthe exercise of 
the .powers conferred by the proviso of s..28 
'of the said Aet, the Governor in- Council is 
further pleased to declare the said land to 
be protected forest, but not so as toabridge 
or. affect any existing rights of any indivi- 
dual or community, which rights will be 
inquired into and recorded in such manner 
as the Governor-in-Council may think 
sufficient." Upon reference to s. 28,which 


is the first Ssection in Chap. IV, it appears ` 


thatin the ordinary way the Aot does not 
authorize a notification declaring a land to 
be a protected forest, except’ there has first 
been an inguiry and settlement regarding 
the rights of persons in the land. But the 
notification with which I am now concern- 
ed takes advantage.of the apecial provision 
contained in the proviso to that section, 
which says that if the Local Government 
thinks that the inquiry and record will 


occupy such length of time that the rights. 


of Government will be in the meantime 


endangered, the Local Government may,. 


pending the inquiry and record, declare 
such land to be protected forest, but so as not 
to abridge or ‘affect any existing rights 
of individuals or communities. Now follow- 
ing upon that notification there was an- 
other: notification, dated the 5th November, 
“1925, and this was, so far as lam concerned 
with it, under s. 29, cl (a):—"In the exercise 
of the power conferred by cl. (a) of s. 23 of 
the Indian Forest Act, the Governor-in- 
- Council is pleased todeclare the following 
species of trees to be reserved in the Atia 
protected forest, in the Districts of Dacca 
and Mymensingh,” and then come (1) gazari 
trees. Olause(a)ofs. 29 isin the following 
terms: "The Local Government may, from 
time totime, by notification in the Local 
Official Gazette (a) declare any class of trees 
in a protected forest, or any trees in any 
` such forest, to be reserved from a date 
fixed by such notification.” 

So far as the accused persons in Revision 
No. 600 of 1926 are concerned, the charge 
against them is that under s. 32 of the Act 
they have committed an offence against the 
notification of the 5th Novermber, 1925,.So far 
as the acoused in Revision No, 590 are con- 


MOsLEM SIRKAR v, RMPHROR. 


` 499 


cerned, thechargeagainst them isto the effect 
that the Forest Officer was, under s. 03 of the 
Forest Act, entitled without warrant to 
arrest any person against whom @ reason- 
able suspicion existed of his having 
been concerned in any* forest offence 
punishable with imprisonment for one 
month or upwards. But it-has to be observ- 
“ed in connection with the lawful powers 
of the Forest Officer that s. 63 also provides 
that nothing in this section shall be deemed 
to authorize such an arrest for any act which 
is an offertee under Chap. IV of this Act, 
unless such acthas been prohibited under 
s. 29,cl.(c). Theseare,I think, the relev- 
ant sections for the purpose of these two 
Rules. ; 

It turns out that there are two contentions 
which have to be considered. The first 
contention is, that under the proviso to s. 28, 
the notification must beone which does not 
abridge or.affect any existing rights of 
any individual, and the point can, therefore, 
be taken whether, under such notification, 
itis possible by another notification un der 
-s.29(a) to prevent individuals cutting 
gazari trees in which they have any pro- 
prietary right. That question does not 
require to be decided for the purpose of 
either of the present Rules. 

“The second question is whether the 
notification in this case under s. 29 (a) is 
not a bad notification altogether for the 
simple reason that the person who drafted 
it did not follow out the clause which he 
was supposed toapply. The words are:— 
“Declare any classof trees in a protected 
forest, or any trees inany such forest, to 
be reserved froma date fixed by such 
notification.” The notification which is 
before us fixes no date whatsoever. It is 

quite clear from the Forest Act that thein- 

tention is that the notification shall be 
made in the Local Official Gazette nominat- 

ing a future date, and that, under s. 30, 

the intermediate. time shall bespent in 

causing translations into the language of 
the district of this notification to be affixed 
in a conspicuous place in the neighbour- 
hood of the forest with the result that some 
attempt should be made to give the cultiva- 
tors, the tenants or the inhabitants of tbe 
locality information of the prohibition con- 
tained in the notification before it comes 
into effect. It turns out that whoever had 
the management of this matter made no 
attempt to apply the plain words ofthe 
clause, Under these circumstances, I cans 
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is bad altogether, and that, ifitis desired 
to affect people's rights by means of such 
notification, the sooner the Act is properly 
complied with the better it will be. ` 

That being so,I am not of opinion that 
the accused in Rule No. 600 have been 
guilty of any offence under the Forest Act 
at all, because it is reasonably clear that 
thereis no notification which will base an 
offence under s. 32. With regard to the 
persons who have been found guilty of 
rescuing from lawful custody of the Forest 
Officer, it appears that under s. 63 no 


. arrest is authorized for any act which is 


an offence under Chap. IV of this 
Act and this offence is a breach of 
s. 29 (a) which is made an offence by s, 32, 


' which is part of Chap. IV. There was no 


was done was not within that clause. 


valid notification under s. 29 (c), and what 
It is 
not possible to say that the custody was 
lawful custedy unders 63. The notifica- 


- tion being bad, it was not an offence at all. 


But in any case be 
asserted under a. 
Act, 

In these circumstances, it does not appear 
to me that any of the offences of which the 


petitioner in Rule No. 599 have been con- 


the custody cannot 


-victed can be sustained. In my judgment 


both these Rules must be made absolute. 
The convictions and sentences should be 
set aside, and the petitioners in both these 
Rules, if they are on bail, will be discharg- 
ed from their bail-bonds. | 
Duval, J.—I agree. 
A.N. A, : Rules made absolute. 





LAHORE HIGH COURT.. 
Ortminat APPEAL No. 139 or 1927. 
March 24, 1927, | 
Present: —Mr. Justice Addison and 
Mr. Justice Skemp. 
WAZIR CHAND-—ACOUSED—— APPELLANT 
A Versus i 
EMPEROR-REsPONDENT, ` 

Evidence Act (I of 1872), ss. 33, 114, illust. (b)— 
Approver's statemeni—Corroboration as to identity of 
accused, importange of. 

Approver's evidence must be corroborated not only 
as to the circumstances of the crime but also as to the 
identity of the accused. [p. 501, col. 2; p. 502, col. 1.] 

Narain Das v. Emperor (4), R. v. Baskerville (5) and 
R. v. Francis Stubbs (6), followed. ; > 


WaZlh CHAND v. EMPRROR. 
.not entertain a doubt that the notification 


63 of this particular | 
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Appeal from an order of the’ Sessions 
Judge, Rawalpindi, dated the 15th January, 
1927. . 

Mr. Rustomji, for Diwan Chaman Lal, fo 
the Appellant. . 

Mr. Raj Krishna for the Government 
Advocate, for the Respondent. 

JUDGMENT. 

Skemp, J.—Wazir Chand has been 
convicted by the learned Sessions Judge 
of Rawalpindi of murdering one Ramji Mal, 
and Deputy Ram of abetting the murder. . 
Both have been sentenced to death. They 
have appealed: Wazir Chand through Mr, ` 
Rustomji and Deputy Ram through Mr. B. 
R. Puri and the sentences are also before 
us for confirmation. , 

The theory of the prosecution is to be 
found in thestatementof an approver named 
Ganda Mal and is as follows:— 

Wazir Chand. was working as the partner 
of Ramji Mal in a halwai's shop in Rawal- 
pindi City. He had lost all he possessed in 
gambling and, therefore, conspired with 
Deputy Ram to murder Ramji Mal and take 
away allhis property: he thought that detec- 
tion would be rendered more difficult be- 
cause Ramji Mal had no relations. Ganda 
Mal, who belongs to the same village as 
Deputy Ram, was brought into the affair. | 

Wazir Chand went to Peshawar and 
bought poison there, returning on the morn- 
ing of the 20th February, 1926, and telling 
the other conspirators that he had bought 
arsenic. The following evening, i. e., 21st 
February, he put the arsenic in milk which 
Ramji Mal was in the habit of drinking 
every night. At 10 r. x. Ramji Mal started 
vomitting and complained of pain and the 
approver who was lying on the same charpoy 
went to fetch Wazir Chand. Ramji Mal’ 
died at mid-night. After his death Wazir | 
Chand with the help of the approver put 
his naked body ina box with some sheets 
of newspaper at the bottom and covered it 
with an old cloth. In the morning, 7. e., on 
the 22nd February: they took the box to 
Rawalpindi Railway Station, got it placed 
in a train and left it there. 

Wazir Chand intended to open a hulwai’s 
shop in Khour with the utensils and stock ' 
in trade of the murdered man; and with 
this in view after they had been packed at 
the shop by all three conspirators Deputy 
Ram tock the packages on a hand cart to 
Rawalpindi Railway Station and booked 
them in the name of Wazir Chand to Fateh- 
jang. Thence Wazir Chand conveyed them 
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on tongas to Khour, However as Wazir 
Chand had not yet taken a shop he left the 
utensils with his unele by marriage Ram 


Diyal in the neighbouring village of Hama-, 


dial or Amdal and took the other goods to 
his own village Varwal. 

“When No. 20 Down train from Rawal- 
pindi arrived in Lahore at 7.15 r. m. on the 
Z2nd of February: a box was noticed on the 


upper berth of a III Class compartment, and : 


ultimately the Sub-Inspector of Railway 
Police, P. W., No. 2, had it removed. The 
lid of the box opened of itself and disclos- 
ed the body of an old man. The body was 
photographed and sent for post mortem ex- 
amination which was carried out on the 
23rd February: the medical witness thought 
from the symptoms he observed that death 
was due to arsenical poisoning and sent 
portions of the internal organs for chemical 
analysis: arsenic was discovered in each 
of them. : 

Taking the head of the corpse and also 
photographs of the body the Sub-Inspector 
proceeded to Rawalpindi where they were 
identified to be those of Ramji Mal It 
may be added that in the box were found 
sheetsofanewspaper called the “News of the 
World," and copies of the same paper were 
foundin Ramji Mal's shop. In Ramji Mal's 
Shop were also found a khaki warm coat, a 
towel; a cotton blanket and a piece of gunny 

. bag, allsoiled with vomit, a brick bearing 

marks of vomited matter and vomited matter 
mixed with earth. All these clothes and other 
substances were found to contain arsenic, 
Therefore, it is proved beyond doubt that 
the body discovered at Lahore was that of 
Ramji Mal and that he died from arsenical 
poisoning. . 

The questions in the case are whether 
ithas been proved that Wazir Chand admi- 
nistered “poison to Ramji Mal and whether 
Deputy Ram abetted him The case against 
Wazir Chand is very fully corroborated. 

[His Lordship then referred to the evi- 
dence and proceeded:—] 

It is proved that Wazir Chand worked 
as Ramji Mal's partner; it is proved that he 

took a box subsequently found to contain 
the body to the Railway Station; it is prov- 
ed that he removed Ramji Mal’s entira stock 
of trade and left it either in his own house 
or with his relatives, In my opinion this is 
ample to corroborate the evidence of the 
approver against him, and I would reject 


his appeal and confirm the sentence of 
death. 


WAZIR CHAND ?. EMPEROR, 


501 


The next question is whether Deputy 
Ram's abetment is proved. The learned 
Sessions Judge wrote: —"An approver's 
statement if believed, need not necessarily 
be corroborated though as a general rule 
corroboration is required. ‘In the present 
case the approver's statement carries truth 
on the face of it, is, I consider, to be believ- 
ed in itself and is corroborated as against 
Wazir Chand in almost every particular by 
evidence which there is no reason to dis- 
believé. There is also, in my opinion, suffi- 
cient corroboration as against Deputy Ram 
also to show that, though he took no actual 
part in the murder itself, he is guilty of its 
abetment.” 

` Now, there are no doubt cases in which 
it has been laid down that an approver's 
statement need not be corroborated. See 
for instance The Delhi Conspiracy case: 
(Balmokand v. Emperor (1). Barkat Ali v. 
Emperor (2) and Emperor v. Nilakanta (3), 
(the murder of Mr. Ashe, Collector of Tinne- 
velly) On the other hand, in the great 
majority of cases it has been held that an 
approver's evidence requires corroboration; 
see for instance the Nankana Sahib's case 
[Narain Das v. Emperor (4)], where Mr. 
Justice Scott-Smith at page 173* wrote: 
“We have given full effect to the maxim 
that the evidence of an accomplice must, as 
arule, be considered untrustworthy unless 
it is corroborated in material particu- 
lars.” The law of India is the same in 
this respect as the Law of England and 
a recent authoritative pronouncement is 
found in R. v. Baskerville (5) in which Lord 
Reading, C. J., delivered a judgment on be- 
half of ive Judges. He wrote (page 6657): 


“We have come to the conclusion that the 


better opinion of the law upon this point 
is that stated in R. v. Francis Stubbs (6) 
by Parke, B., namely, that the evidence 
of an accomplice must be confirmed not only 


(1) 28 Ind. Cas. 738; 17 P. R. 1915 Cr; 11 P. W.R 
1915 Or; 16 Cr. L. J. 351; 246 P. L. R. 1915. 
(2) 36 Ind. Cas. 861; 2 P. R. 1917 Cr; 18 Or, L'J 


(3) 14 Ind. Gas. 849; 35 M. 247; (1912) M. W. N. 
207; 13 Cr. L. J. 305; 22 M. L. J. 490; 11 M. L. T.1 


Supp. 

e 68 Ind. Cas. 113; 3 Lah. l44; 4 Lak. L. J. 91; 
9 P. W. R. 1922 Cr.; 23 Cr. L.J. 513; A.I. R. 1999 
Lah. 1. 

(5) (1916) 2 K. B. 658; 86 L. J. K. B. 28; 115 L. T. 
453; 80 J. P. 446; 60 S. J. 696. ° 

(6) (1855) Dears 555; 25 L. J. M. C. 16; 26 L.T, 
fo. 8.) 109; 19 J. P. 760; 1 Jur. (x. s.) 1115; 4 W. R. 85; 
7 Cox. C. C. 48; 169 E. R, 813. 

*Page of 3Lah.—[Ed.] 

[Page of (1916) 2 K. B.—LEd.] 
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as to the circumstances of the crime, but 
also as to the identity of the prisoner. The 
learned Baron does not mean that there 
must be confirmation of all the circumstan- 
ces of the crime; as we have already stated 
that is unnecessary. It is sufficient if 
there is confirmation as to a material cir- 
cumstance of the crime and of the indentity 
of the accused in relation to the crime.” 
Again at page 667*: “Wehold that evidence 
in corroboration must be independent 
- testimony which effects the accused by con- 
necting or tending toconnect him with the 
crime. In other words, it must be evidence 
which implicates him, thatis, which confirm 
in some material particulars not only the evi- 
dence that thecrime has been committed, 
but also that the prisoner committed it”. 
i Now, the evidence against Deputy Ram 
is:— 

l. That he was found by the Police on 
the 2nd of March in compeny with Ganda 
Mal in the house of Deputy Ram's sister in 
Wazir Ohand's village Varwal; 

2. That hetook part in the removal of 
Ramji Mal's goods. 

The witnesses are Karm Chand (P. W. 
No. 14) who states that on Tuesday, the 23rd 
February, Wazir Chand, accompanied by 
Deputy Ram and the approver, came and 
removed some bags of gur and other arti- 
cles from Ramji Mal's shop; and Punjab 
Singh, Fakir Ullah and Bal Mukand. 

Criticisms must, however, be made as 

to the testimony of each witness. Karm 
: Chand was not asked whether he knew 
Deputy Ram previously. Had this question 
been put, further questions would have 
arisen how did he know or how did he 
identify Deputy Ram. Bal Mukand stated’ 
that he did not know Deputy Ram before, 
but -subsequently the Police brought 
Deputy Ram whom Bal Mukand identifi- 
ed. It is contended that if a Police 
Officer simply put Deputy Ram before Bal 
Mukand and said "Is this the man," Bal. 
Mukand would naturally reply in the 
affirmative. On the other hand ,no reason has 
been shown why Bal Mukand should swear 
falsely. But the evidence of this witness 
clearly has less weight than if he had picked 
out Deputy Ram from among a number of 
other persons, as Ganda Mal picked out the 
tongawala Fatta and the Railway porter Ali 
Muhammad, 

The other two witnesses -Punjab Singh 
and Fakir Ullah do not establish any con- 


*Page of (1916) 2K. B.—[Ed.] 
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nection between Deputy Ram and the crime. 
Punjab Singh simply proves that about the 
time in question Deputy Ram engaged his 
hand-cart from the Landa Bazar to the 
-Railway Station; and Fakir Ullah, that 
Deputy Ram brought some goods from a 
shop in the Landa. Bazar which he loaded 
in the hand cart and took to the Railway 
Station. The date, theidentity of the shop 
and the goods are all unproved. 

In my opinion the abetment of Deputy 
Ram is notsufficiently proved by this cor- 
roborative evidence. Recognising this, 
Mr. Raj Krishna, who represented the Crown 
argued that in the nature of things there 
could be no evidence of conspiracy to kill 
Ramji Mal and urged that-as the approver 
was only 18 years ofage and had previous- 
ly a good character, a more lenient standard 
should be given to his .évidence than to 
that of most approvers. It is, however, 
very difficult to vary the standard of proof 
required in the case of various approvers. 
In my opinion the guilt of Deputy Ram is 
not established beyond doubt, and I would 
accept his appeal and acquit him. 

. Addison, J.—I concur. 

R. L. Order accordingly. 





MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 835 or 1926. 
(OBIMINAL Revision Petition No. 730 

oF 1926). ` 
February 24, 1927. 
Present:—Mr Justice Wallace. . 
SIVARAMA MUDALIAR-—COMPLAINANT— 
PETITIONER 
versus ` 
MUTHUNNAIENGAR-AcCUSED— 
RESPONDENT. 

Madras Local Boards Act (XIV of 1920), ss. 166, 
207—License to ply motor vehicles— Conductor plying 
on forbidden road—Licensee, whether guilty of offence 
—Master and servant—Criminal liability of master 
for acts of servants. 

Persons who obtain licenses to ply motor vehicles 
under the Local Boards Act are in law responsible 
for breaches of the conditions of the license com- 
mitted by their servants. The principle is that the 
act ofthe servant of a licensee isthe act of his 
master and that itis the licensee who does every- 
thing that is done under cover ofthe license. It is 
he who undertakes to conform to the terms of it and 
to be responsible that no breach ofit takes place. 


Where a person obtained a license to ply motor 
buses in particular roads under 8.166 of the Madras 
Local Boards Aet but a conductor employed by him 
plied his car for hire on a forbidden road: 
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Held, that the licensee was guilty of an offence 
under s. 166 (1) and s.207 of the Act inasmuch as 
he must be held in law to have plied the car himself 
and the fact that the conductor plied the car on the 
forbidden road through ignorance and that the 
licensee himself was not aware of the act made no 
difference. 


Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, prayingthe High 
Court to revise the judgment of the Court 
of the Taluk Magistrate, Tiruppattur, 
in O. C. No. 197 of 1926. 

Mr. V. L. Ethiraj, for the Petitioner. 

The Public Prosecutor, for tne Crown, 


ORDER.—This petition is against the ac- 
quittal of the counter-petitioner by the Taluk 
Magistrate of Tiruppattur. -The petition 
is presented on behalfof the President, Dis- 
trict Board, gRamnad, The counter- petitioner 
holds from the District Board a license, 
Ex. I, dated 15th April, 1926, for plying 
motor vehicles for hire. The license limits 
the plying to certain roads and explicitly 
prohibts the plying of vehicles for hire on 
roads Nos. 17 and 18. It was admitted by 
the counter-petitioner beforethe lower Court 
that a conductor employed by him plied his 
car for hire on road No. i7. Obviously 
then there was a breach of the license. The 
defence of the counter-petitioner in the 
lower Court was that the conductor plied 
the car on that road through ignorance and 
that he himself was not aware of the act. 
“No evidence was taken and, on this plea 
alone without any evidence a3 to whether 
it was true or not, the lower Court accepted 
the defence and holding that the licensee is 
not responsible for the acts of his conductor, 
has acquitted him. The District Board 
contends that the lower Court's view of the 
law is fundamentally wrong and I must agree. 
The license does not cover plying on road 
No. 17. 
was without license. This was an offence 
under s. 166 (1) of the Local Boards Act 
punishable under s. 207. The plying was 
under cover of a license given to the counter- 
petitioner and was by his employee. Without 
‘that license the counter petitioner would 
not be plying his carat all. Prima facie 
he is responsible in law for whatever plying 
his car does undercover of his license. It is 
the counter- petitioner who has the license 
.to ply and.it is, therefore, he who plies. 
It is not open to him to interpose 
as many persons as he likes between 
himself and the peraon who takes the 
fares or drives the bus and then argue 
that it is they and not he who plied the car. 
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It is to my mind prima facie obvious that 
it was the counter-petitioner who plied the 
car without a license onroad No. 17. The 
ratio decidendi in the caseof Inre Krishna- 
swami Iyer 1) relied on by the counter- 
petitioner does not apply here The question 
here is not whether counter- petitioner caused 
or permitted his car to ply without a 
license because itis realy he himself who 
plied it. The principle to be applied is that 
which is applied to the case of other 
license holders, for example, holders of 
abkari lieenses see In re Yedubandi 
Bhattalaswami (2)] holders of license under 
the City Police Act [see In re Velayudha 
Mudali (3) see also Queen Empress v. Tyab 
Ali (4), Babu lal v. Emperor (5) and Emperor 
v. Jwala Prasad (6)]. The licensees are in law 
responsible for all that their servants do. 
The principle is that the act of the servant 
of a licensee is the act of his master and that 
it is the licensee who does everything that is 
done under cover of the license. Itis he 
who undertakes to conform to the terms of 
it and to be responsible that no breach of it 
takes place. I, therefore, set aside the 
acquittal order of the lower Court and direct 
that the counter- petitioner be re-tried in the 
light of the above remarks. 

V. N. V. Order set aside. 

(1) 53 Ind. Cas. 825; 10 L. W. 399; 26 M. L. T. 331; 
20 Cr. L. J. 825. 

(2) 1 Weir 647. 

(3) 62 Ind. Cas. 183; 43 M. 438; 11 L. W. 413; 39 M. 
L. J. 85; 27 M. L. T. 211; 22 Or. L. J. 487. ` 

(4) 24 B. 423; 2 Bom. L. R. 52; 12 Ind. Dec. (x sj 


815. : 
(5) 14 Ind. Cas. 666; 31 A. 319; 9 A. L. J. 288; 13 Cr. 
L. J. 282 


(6) 82 Ind. Cas. 139; 45 A, 642; A.I R. 1924 All, 
101; 25 Cr. L. J. 1211. 


ALLAHABAD HIGH COURT. 
: OgiMiNAL Revrsron No. 718 or 1926. 
April 14, 1927. 
Present :—Justice Sir Cecil Henry 
Walsh, Kr, and Mr. Justice Banerji, 
EMPEROR-—APPLIOANT 
: versus 
HIMAYATULLAH- —AcoUsED—OPPostTE 
Parry, 

Criminal Procedure Code (Act V of 1898), s. 109 - 
‘Within the local limits of such Magistrate's jurisdic- 
tion’ whether part of ‘to conceal his presence’ —Satis- 
factory account, meaning of. 

The words ‘within the local limits gfísuch Magis- 
trate's jurisdiction' in s. 109 of the Criminal Procedure 
Code are nob words defining the tribunal which has 
jurisdiction to try the case, but are part of the predi- 
cate to ‘conceal his presence.’ 

Emperor v. Bhairon (1), explained and followed, 
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Aman whois deliberately preparing to commit a 
burglary and when caught by the Police admits his 
intention cannot be dealt with unders. 109. 

Ths words ‘satisfactory account’ asusedin s, 109 
mean satisfactory in accordance with the known 
facts that are consistent with the surrounding cir- 
cumstances, 


Oriminal revision by the Local Govern- 
ment from an order of the Sessions Judge, 
TD ale dated the 16th September, 
1926. 

The Government Advocate, for the Appli- 
cant. 


JUDGMENT.—This is an application 
in revision on behalf of the Lotal Govern- 
ment against an order of the Sessions Judge 
of Moradabad setting aside an order of a 
Magistrate of the First Class directing the 
opposite party to execute a personal bond 
with two sureties to be of good behaviour 
unders. 109 of the Code of Criminal Proce- 
dure. 

Three points have been urged by the 
learned Government Advocate in support 
ofthis revision. The first point urged is 
that the words “to conceal his presence 
within the local limits of such Magistrate’s 
jurisdiction” in s. 109 of the Code of 
Criminal Procedure are words defining the 
tribunal which has jurisdiction to try the 
case. In the case of Emperor v. Bhairon (1) 
it is laid down that the words “within the 
local limits of such Magistrate's jurisdiction” 
are part cf the predicate to conceal his 
presence. We have no doubt whatever 
that the meaning of those words was rightly 
given in that case. It is clear from the 
' provisions of s. 5 in Ohaps. II and IlI and 
Schedule III, Part I(5) that these words can- 
noi have any other meaning. 


It may be that a person living witbin the 
territorial jurisdiction of a Magisirate trying 
the case who takes steps to conceal that he 
is there, namely, by removing himself from 
one part to another, such as from Allahabad 
to Naini, or from one village of æ Tahsil 
to another and whenhe gets to the new 
place disguising his identity or hiding his 
person, is within the section, and we do 
notthink that the case of Hmperer v 
Bhairon(1) can be read as having negatived 
that and as having laid down that a person 
must go into the district from a place quite 
outside. 

The second point urged is that when a 
burglar starts out to commit a burglary and 


(1) 97 In1. Cas. 428; 49 A. 240; 27 Cr. L.J. 1116; L, 
R. 7 4.183 Or.; A. I R. 1927 All. 50; 25 A, L. J. 94, 
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lurks behind, it amounts to taking pre 
caution to conceal his presence. A man 
who is deliberately preparing to commit a 
burglary and when caught by the Police 
admits his intention, cannot be dealt with 
under the provisions of s. 109. Ifa man 
preparing to commit a crime announces his 
intention to the Police at tlie time when he 
prepares to carry out his intention, the 
action of the Police is all the preventive 
that is required in the public interest. 

The third point urged wasthat the 
Opposite party had upon the facts found 
in this case failed to give a satisfactory 
explanation of his presence. The opposite 
party according to the findings was a man 
known to the Police. On him were found a 
jemmy, a bunch of keys, a box of matches 
and a stick of lac. He was also said to be 
scantily dressed. Wedo not think that it 
could be said that the opposite party failed 
to give asatisfactory account of his presence ' 
ata particular locality at a precise time. 
We think that the words “satisfactory 
account” as used in s. 109 mean satisfactory 
in accordance with the known facts that are 
consistent with the surrounding circum- 
stances, 

We, therefore, dismiss this application. 

A. N. A. Application dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 27 or 1927. 
February 28, 1927. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Patkar. 
P. D. SHAMDABANI-—APPLICANT 
versus : i 
8. M. POCHKHANAVALA —OPPONENT. 
Companies Act (VII of 1918), ss. 182, 282, Sch, III, 
form F—Banking Company— Balance sheet--Duty of 
Company to show ‘doubtful and bad’ deb's—Cuiting 
down debts, whether legal —'Book debis, meaning of— 
Secret reserve fund, legality of. | : : 
In view of the-direction contained in form F of 
Sch. III of the Companies Act a banking Company in 
India is bound toshow inthe balance sheet under 
the item of ‘book debts’ all ‘doubtful and bad ' debts 
appearing in the books of the Company as well as 
the ‘good’ debts. It has no power to ‘cut down' 
the debts in preparing the balance sheet so as to 
eliminate or reduce any reference therein to 
‘doubtful and bad’ debts. [p. 508, col. 1.] 
Primarily, the term ‘book debts’ means debts 
owing to the Company and so shownin the books 
of the Company, All such debts should be included 
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under this head whether they be good, doubtful or 
bad. The provisions of form F cannot be allowed to 
be whittled down by general considerations as to the 
object of a balance-sheet. (p. 508, col. 1; p. 509, eol. 1.] 

Quere.—Whether it is open to à Company to main- 
tain & secret reserve fund formed by deliberate 
under-valuation of some of its assets. [p. 507, col. 2.] 

[Case-law discussed]. 

Oriminal application for revision against 
an order passed by the Chief Presidency 
Magistrate, Bombay. 

Sir Thomas Strangman (with him Mr. B. 
J, Desai), for the Opponents. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. 


dJUDGMENT.—This is an application 
by Mr. P. D. Shamdasani, for revision of 
“an order passed by the Ohief Presidency 
Magistrate, dismissing a complaint that he 
had filed against the Directors, the Secre- 
tary, the Ohief Accountant and the Account: 
ant of the Central Bank of India, Ltd. 
This complaint charges them with having 
in 1925 and 1926 wilfully made, or caused 
to be made, false statements in the 
balance-sheets and profit and loss accounts 
of the Bank, and so having committed 
offences under s. 282 of the Indian Com- 
panies Act of 12]3. The learned Magis- 
trate before issuing process had a notice 
of the complaint given to the respondents, 
and after taking some evidence and hear- 
ing the arguments of the parties has come 
to the conclusion that the applicant failed 
to make outa prima facie case. Accord- 
ingly he discharged the notice and dis- 
missed the complaint. The alleged false 
statements were:—— 

(1) Inthe balance-sheet as at June 30, 
1925, under the heading “Particulars re- 
quired by Act VIf of 1913," item (5) “Debts 
considered doubtful or bad” are shown as 
nil. . 

(2) In the balance-sheet as at December 
31, 1925, under the heading "Particulars 
required by Act VII of 1913," item (5) 
only shows “Debts considered doubtful" as 
Rs. 5,00,000 and by implication “Debts con- 

' sidered bad" as nil, 
There were further allegations as to cer- 
tain figures in the profitand loss account, 
. but it is unnecessary to go into that part 
of the charge. The only question that 
has been raised before us is whether the 
statements in question as to bad debts 
are false, and contrary to the provisions 
of the Indian Companies Aet, 1913, as to 
balance-sheets. It was eventually admit- 
ted by the Bank in the proceedings before 
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the Magistrate that there were certain bad 
debts that might have been shown in the 
two balance-sheets, but it is denied that 
the statements in question are false and 
in contravention of the provisions of the 
Indian Companies Act. The grounds on 
which this contention is sêt up and was 
accepted by the lower Court are shown in 
the following extract from the Magistrate's 
judgment:— 

“The evidence of Mr. Stevens shows that 
in accordance with the usual practice he 
and Mr. Cooke went through each loan 
or advancé made by the Bank and con- 
Sidered thesecurities for the same and the 
value thereof and also any collateral secur- 
ity handed over to the Bank by the debtors. 
Whenever necessary, explanátions were 
called for from the Bank and duly con- 
sidered. According to his evidence the 
auditors take into consideration in respect 
of loans or advances whether any allowance 
should be made or not after paying due 
regard to the securities, their values and 
personal standing, and ifin their opinion 
the allowance suggested is insufficient, 
then the auditors require the management 
to make proper allowances, and in case 
when such allowance is made they do not 
Show in the balance sheets the extent of 
the debt being bad or doubtful, in case of 
Bank accounts in drawing up of balance 
sheets of Banks. Mr. Stevens gives an 
illustration; says he 'supposing the debt 
amounts to five lacs in a partieular case 
and the auditors value the securities at 
a lac of rupees, then they require the 
Bank to provide for four Jacs in some 
other account on both sides. In other 
words the four lacs do not appear on either 
side of the account. If the four lacs is 
provided out of the reserve, it does not 
appear in the balance-sheets or anywhere, 
i.e, to the extent to which the auditor 
finds {he debts to be bad or doubtful, 
they reduce the assets and liabilities to 
that extent on both sides. ^ According to 
the evidence of Stevens, which I have no 
reason to distrust and which I accept, all 
the accounts challenged in this case were 
dulr considered and where necessary, 
further allowance was called for and 
made out of the secret reserve fund, which 
is not shown in the balance sheet but 
which undouhtedly existed and was avail- 
able to fully provide for the so-called 
had or doubtful debts. 

“The respondents’ case is that in the 
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amount of five crores eighty-one lacs odd 
under item No. (1l) under the heading 
‘Particulars required by Act VII of 1913, 
and of three crores sixty-one lacs odd 
under item No (2) and (c), theso-called bad 
or doubtful debts are not included as con- 
teided for by the applicant. The extent 
to which the debts were doubtful or bad 
is not shown in these figures. The res- 
pondents say that the total debts under 
these headings shown at nine crores forty- 
three lacs 94,000 odd are good assets: What 
the Bank has done is they have in effect 
wiped off the. bad debts of twenty lacs 
referred to by the applicant. The Bank 
has provided for these bad debts or made 
allowance in respeet thereof out of the 
secret reserve fund, which undoubtedly 
.the Bank had at material periods, and 
: neither shown the bad debts on the assets 
side nor the secret reserve on the liability 
side. ‘They have disclosed only good assets 
and the figure of total debts nine crores 
forty-three lacs odd constitutes good assets, 
and does not include the so called twenty 
Jaes bad or doubtful debts, and if these lacs 
had been diselosed then the figureof nine 
crores forty-three lacs odd would have be- 
come nine crores sixty-three. lacs, and in 


that case they would have had to show on . 


the liabilities side the twenty lacs of sec- 
ret reserve, which the Bank had built up 
out of the appreciated value of some of 
the assets. lf the Bank had followed this 
method of accounting, the assets no doubt 
would beinflated to the extent of twenty 
lacs, but wrongly, so that the statement 
that there were no bad or doubtful debts 
as it stands, in view of the manner in which 
the total debts have been treated is un- 
doubtedly correct. 


“ The contentions of the respondents are, 
. in my opinion, fully established by the 
evidence before me and in particular by 
the evidence of Mr. Stevens. As against 
that there is no evidence on behalf of the 
prosecuticn except vague generalities and 
mere speculation. On the evidence before 
me I am satisfied that, although the total 
of the loans and advances, etc., was larger, 
what the balance-sheets show is the total 
of the netgood debts fully secured, and 
that, to the extent that the debts were 
bad or doubéful, or to the extentthat the 
security in respect of some of these debts 
was considered insufficient by the auditors, 
at the time of the audiling of the accounts 
due and adequate allowances were made 
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by debiting the amount of the estimated de- 
ficiency to secret reserve," ^ 

Sir Thomas Strangman for the respond- 
ents has very lucidly argued in support of 
that view. His arguments can be, we think, 
fairly summarised as follows :— 

The general object of a balance-sheet. is 
to show the financial position of a Company. 
as ata particular date, so as to convey 
a truthful statement of that position, 
which will not mislead any share-holder 
or customer. But in doing this it is 
open to a Company to undervalue its 
assets, and a prudent Company often esti- 
mates its assets at less than their probable 
real value. Thus ithas been laid down 
by Buckley, J., in Newton v, Birmingham: 
Small Arms Co, Ltd. (1) (page 387*):— i 

“The purpose of the balance-sheet is 


‘primarily to show thatthe financial posi- 


tion of the Company is at least as good as 
there stated, not to show thatit is not or may 
not be better." : 

This dictum has been followed in Young 
v. Brownlee & Co. (2), which is cited in 
Mew's Digest of English Case-Law, 191], 
to 1915, at col. 250. The assets side of a 
balance-sheet is intended toshow the real 
assets of the Company, and if a Compan 
considers that a particular debt due to it 
is a bad debt, there is consequently nothing 
improper -or contrary to the object of a 
balance-sheet in adopting this method of 
“cutting down" bad debts, so as to elimi- 
nate them from the balance sheets. The 
net result is that ihe financial position of 
the Company is correctly shown, although 
the balance-sheet does not disclose the 
existence of bad debtsethat can be met 
from the secret reserve. The form of 
balance-sheet given in Sch. III of the 
Indian Companies Act, 1913, says nothing 
more than that, if the Bank chooses to show 
any ofits bad debts as part ofits assets, 
then they must be distinguished as bad. 
It does not lay down that the Bank must 
show every book-debt, even if it considers 
it to be a bad debt, and so not a realisable 
The real question, he submits, is 
whether the provisions of s. 132 of the Act 
as to the contents of a balance-sheet have 
been substantially complied with, andif they . 
have, then there is nothing either illegal 
or improper in what the Central Bank did. 

The Government Pleader for the Crown 

(1) (1906) 2 Ch. 378; 75 L. J. Ch. 627; 54 W. R. 621; 
95 D. T. 135; 22 T. L. R. 664; 13 Manson 267, 

(2) (1911) S. O. 677. 

*Page of (1908)2 Oh.—[Ed.] | 
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said he was instructed to support the view 
taken by the Magistrate,and adopted the 
arguments of Sir Thomas Strangman. 

In considering this contention, we think 
the first thing to notice is the difference 
between the English and ‘the Indian Law, 
in regard to a form of balance sheet being 
prescribed. Sub-section (2) of s. 132 says, 
that "the balance-sheet shall bein the form 
marked F in. the Third Schedule or as near 
thereto as cireumstances admit," The Eng- 
lish Law asto the contents ofa balance- 
sheet is contained in sub-s, (3) of s. 26 of 
the Companies (Consolidation) Act, 1908. 
This enacts provisions, corresponding to 
Sub.s. (1) of s. 132, but -there is no form 
prescribed. The form F in the Third 
Schedule of the Act merely gives the head- 
ing “Statement in the form ofa balance- 
sheet made up to the day of 
ly containing the particulars of the 
capital, liabilities and assets of the Com- 
pany.” The form F of the Indian Act has 
on the“ Property and Assets" side anitem 
* Book-debts,” and below that comes this 
note:— 

“ Distinguishing in the case of a Bank 
between those cunsidered good and in res- 
pect of which the. Bank is fully secured 
aud those considered good for which the 
Bank holds nosecurity other than the deb- 
tors personal fsecurity, and distinguishing 
in all cases between debts considered good 
and debts considered doubtful or bad. 
Debts due by Directors or other officers of 
the Company or any of them either several- 
ly or jointly, with any other persons.to be 
separately stated in all cases.” 

It isof some interest tó note the history 
of the Indian form and 
note, The English Companies Act, 1862, 
(25 & 26 Vic. c. 89). contained a form of 
balance sheet; dnd item (iv) of this on the 
side of " Property and Assets" was as fol- 
lows:— 


* IV" Debts owing Showing : 
to the Com- Debts considered good for 
pany. which the Company hold 


Bills or other securities. 
Debts considered good for 
which the Company hold no 
security. 
oe considered doubtful and 


ad. 

Any debt due from a Director 
or other officer of the Com- 
pany to be separately stat- 
ed." ; 


This was copied in the Indian Companies 
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Act, 1866, (Act X of 1866). Section 49 of 
this Act prescribed a balance-sheet con- 
taining “a summary of the property and 
liabilities of the Company arranged under 
the heads appearing in the form annexed 
to Table A in the First Schedule hereto, or as 
near thereto as circumstances Admit.” And 
in this form the item “ Debts owing to the 
Company "appeared exactly asin the En- 
glish form. These provisions were continu- 
edin the Indian Companies Act of 1882, 


(Act VI of 1882). In the Act of 1913, the 


form has been modified, so that the expres- 
sion “ book-debts "is substituted for “debts 
owing tothe Company”, and the provision 
for the distinction between fully secured 
and unsecured gcod debts has been con- 
fined to the case ofa Bank. The English 
Act of 1908 on the other hand has not re- 
tained the form of 1862. Possibly this is 
due toits being considered too detailed. 
Thus Buckely, J.,in Newton v, Birmingham 
Small Arms Co., Ltd, (1) says (page 389*):— 

“undue publicity as regards the details 
of their trade, or as to their financial arrange- 
ments, may often be very injurious to 
traders, having regard to the rivalry of 
competitorsin trade, to complications some- 
times arising from strained relations be- 
tween capital and labour, and the like." 

But the Indian Legislature had thought 
fit to retain the form with the publicity that 
its contents require. 

In view of this direct provision in the 
Indian Companies Act, there clearly must 
beeaution in applying general principles 
or dicta, which have been stated in England 
and which may at first sight seem appli- 
cable. It is not, we think, necessary in 
this case to aonsider whether it is legitimate 
for a Company to have a secret reserve 
fund formed by deliberate under valuation 
of some of its assets. On this point, we 
agree with the Magistrate's remark that he 
was not concerned with the contention that 
the Bank had no authority to maintain a 
secret reserve, which was not disclosed in 
the balance-sheet. But it may be noted 
that, although the decision in  Newton's 
case(1) has the high authority of Buckley, J , 
(now Lord Wrenbury), the views he ex- 
pressed in that case have been questioned 
by eminent commentators on Company 
Law. Thus Stiebel in his Company Law 
and Precedents 1920, 2nd I9lition,, says 
(page 485) :— 

* A Company cannot have a secret reserve 

*Page of (1906) 2 Ch.—[Ed] — ^ ^77 
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fund, and keep the particulars of such fund 
from its auditors. But previously to the 
Act of 1307, it was held that if a Company 
had such a fund, and its auditors were 
satished with what was being done with 
it, ib would be enough for the balance- 
sheet to inditate that there were other un- 
disclosed assets; but that if they were 
dissatisfied with the state of such fund, eg, 
if it was invested in partly paid shares 
which might expose the Company to seri- 
ous liability, they must disclose the fact 
to theshare-holders. Itis not thought that 
this decision can now hold good (in the 
case of Companies other than private Com- 
panies) for the statement in the form of a 
balance sheet which such Companies have 
to make under s, 26 (3) of the Companies 
(Consolidation) Act, 1:08, must contain a 
summary of the Company s share capital 
and of its liabilities and assets, giving 
such particulars as will disclose the gene- 
ral nature of those liabilities and assets, 
and how the value of the fixed assets have 


been arrived at.” 


Similarly, Palmer in his Company 
Precedents, 12th Edition, Part I, at page 
136, says:— 


* Ag to providing for a secret reserve, see 
dicta in Newton v. Birmingham Small Arms 


. Ltd. (1). These dicta are not reconcil- 
Ss a m audit provisions of the Act 
of 1908." 


But, forthe purpose of the present case, 
we will assume that there is nothing il- 
legal or objectionable in the maintenance 
of asecret reserve by a Bank. Still the 
question remains whether the direction in 
- form F as to distinguishing between “good 
and “ doubtful or bad” book-debts does 
not prohibit ‘the " cutting down "of debts 
so asto eliminate or reduce any reference 
to doubtful or bad debts in the balanee- 
sheet. Primarily, the expression “ book- 
debts " means debts owing to the Company 
and so shown in the books of the Company. 
The primary meaning of the expression, 
even apart from the subsequent note, would, 
in our opinion, be that all debts due to 
the Company shown in the books should be 
included in the total entry against this 
item. In saying this, wedo not, of course, 
mean to imply that, if a Company's books 
show a debt, which the auditors ascertain 
to be not aereal debt, but a fraudulent 
entry, that such a debt should beincluded 
in this item, We frequently have cases 
in the Oeurts, where the evidence reveals 
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untrue entries of debts in account-books, 
and the auditors, of course, hava power to 
require that such fictitious debts should 
not be included, if they have therequisite 
information on , the subject. But apart 
from any exception of that .kind, itseems, 
to us that the intention of the Legislature 
clearly is that all debts which are entered 
in the current books of the Company 
should be included under this head. The 
alteration of the form by substitution of 
“ book debts” for “debts owing to the 
Company " emphasizes this’ requirement. 
A debt is none the less a debt, though 
there may be little prospect of its recovery, 
and though the creditor may have means 
of covering the deficit, if it is not paid. 
It is always open to a Company to write 
off debts that in its opinion are.entirely 
irrecoverable (e. g, if they have become 
time-barred); and on that being done such 
debts would cease to be “ book-debts”. 
If there could be any possible doubt on 
this point, it is clearly swept away by the 
terms of the note about distinguishing good, 
doubtful and bad debts. We can see no 
reasonable construction of this provision 
than a meaning that all genuine book- 
debts must be covered by the entery against 
this item, whether they are ‘considered 
good, doubtful or bad debts. Ifyou have 
a heading X, which is wide enough to cover 
(a), (b) and (c) and you are told to distinguish 
in the entry under X between (a), (b) and (c) 
there is no reasonable or logical escape 
from the conclusioh that you have to include 
(b) and (c) in the X entry. The meaning is 
just as explicit, as it was under the pro- 
vision in the form contgined in the Acte of 
1866 and 1882 that theentry as to debts 
owing to the Company should “show” debts 
“considered bad and: doubtful’, as well as 
debts "considered good.” There is not the 
slightest ground for supposing that the 
Legislature intended any alternation in that 
particular respect. 


No doubt in the case of a bad debt it may 
be said that itis of no value as an asset. 
But the opinion of the Company that it isa 
bad debt may eventually turn out to be 
wrong; and the contention thata Company 
need not show any debt that it considers 
bad, because it is a doubtful asset is opposed 
to the direct enactment in the note. Further- 
more, though some book-debts may be con- 
sidered doubtful or bad, they can still be of 
some service to the Company, ‘They can be 
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mortgaged or charged (ef.,s. 109 (d) of the 
Act of 1913), and itisnot uncommon for & 
Company to create a “floating charge” on its 
book-debts [cf., s. 233 of the Act of 1913, and 
Illingworth v.:Houldsworth (3)]. 

The note requires that all debts due by 
Directors or other officers of the Company 
shall te “separately stated” under this item. 
Is it to be said that, because some of those 
debts might be considered bad, they can be 
excluded? Obviously they cannot, in view of 
the express direction in this note, so this 
also goes against the contention that bad 
debts can be omitted. Another. important 
consideration is the fact thatthe “Capital and 
Liabilities” side of the form contains an 


. item "Provision for bad and doubtful debte.” 


This is another indication that the Legis- 
lature intended that bad or doubtful book- 
debts should be shown on the ‘‘Assets” side 
and it ensures thata Company, if it has made 
provision against such debts, should in this 
manner be able to correct a bad impression 
that might otherwise arise from the entry of 
bad or doubtful debts on the "Assets" side. 
Incidentally we think that this item shows 
that the contention about a secret reserve 
fund is at any rate subject to this qualifi- 
cation that in India, if (asin this case) any 
part of such secret reserve is availed of to 
meet bad and doubtful book-debts, it must 
be revealed in the balance-sheet and not 
concealed in the manner adopted in this 
ease, Thisitem of the form was inserted 
in 1913; it is not contained in the forms of 
1866 and 1882. 

The clear provisions of the form cannot be 
allowed to be whittled down by general 
considerations as to the object of a balance- 
sheet. As wassaid by Viscount Finlay in 
Krishna Ayyangar v.: Nallaperumal Pillai 
(4) in regard to the construction of the 
Explanation to 8. 68 of the Indian Companies 
Act (page 564): — 

“The construction of the Explanation must 
depend upon its terms, and no theory of its 
purpose can be entertained unless it is 
to be inferred from the language used.” 


The object ofan enactment may be met by 
doing a thingin many ways. Butif that en- 
actment lays down a particular way in which 


(3) (1904) A. O. 355; 73 L. J, Oh. 739; 20 T.L. R. 
633; 55 W. R. 113; 91 L. T. 602; 12 Manson 141. 

(4) 56 Ind Cas. 163; 43 M. 550 at p. 564; 22 Bom. L 
R. 568; 33 M. L. J. 414; 18 A. L. J. 489; .28 M. L. T. 28; 
2 L. W.92; (1920) M. W. N. 419; 2 U. P. L. R. (P. O) 
18; 471. A. 33 (P. C). 
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that thing is to be done, it is no defence 
to say that, although you have done it in a 
different way, it fulfils the object of ihe 
enactment. The contention that a Company 
need not show any bad or doubtful debts, 
so long as they can be covered by a secret 
reserve fund entirely nullifiesthe enactment 
of the Legislature that such book-debts 
should be included on the “Assets” side and 
any provision made for meeting them should 
be shown on the “Liabilities” side. 

This is a view which already has Indian 
authority in jts favour. In Queen-Empress v. 
Moss (5) Edge, C. J., referring to the form of 
balance-sheet required under the Indian 
Companies Act of 1882, says as follows 
(page 107*): — 

"The debts owing to the Company must 
according to the balance-sheet in the Act be 
divided into and shown in three classes. 
You have toshow good debts for which the 
Company holds security, good debts for 
which the Company holds no security, and 
debts, if any, considered doubtful and bad. 
Gentlemen, that is very material, because 
when you consider what the facts of this 
ease are, you will probably come to the 
conclusion that if the Company had on June 
30, 1890, disclosed the fact that it had 
Rs. 13 lakhs of bad and doubtful debts, in- 
stead of showing a divisible balance of 
Rs. 19,543 0-7, it might have closed its doors 
next morning. Any persons, assuming they 
were dealing with à Bank that was honest 
would assume from these balance-sheets 
that there were no doubtful and bad debts 
not covered by the reserve fund. They 


“would never assume for one moment that 


the Rs. 28 lakhs shown in assets included 
some Rs. 18 lakhs of absolutely bad 
debts," 

That, we think, clearly shows he was of 
opinion that the Act requireó debts con- 
sidered doubtful and bad to be shown 
aecording to the form. In tbat particular 
case the bad debts could not apparent- 
ly be met from any reserve fund, but 
that does not affect his construction of the 
item“debts owing to the Company." 

It was contended that such a deviation 
from the provisions of the note in the 
form might be justified by sub.s. (2) of 
s. 132 which says that the balance-sheet 
"shall be in the form marked F or ag 
near thereto as circumstances admit,” 
Obviously, this elasticity is intended for 

(5) 16 A. 88; A. W. N. (1894) 23; 8 Ind. Dee. (x. s.) 58, 

*Page of 16 A.—[Ed.] 
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cases where the circumstances of a parti- 
cular Company make apy part of the form 
inapplicable to it. It clearly cannot cover 
the present case, for there is nothing that 
makes the note inapplicable to a Bank 
and in fact it now specially alludes to the 
case of a Bank. The expression “in all 
cases’ in the note plainly means "in the 
case of all Companies including’ a Bank, 

“Nor is there anything in the note which 
is contradicted by the terms of s. 132, so 
as to bring in the rule that a form in a 

Schedule does not control the operation of 
the Statute (cf., Hardcastle.on Statutory 
Law, 3rd Edition, pages 223, 224). On the 
contrary, the form is in pursuance of the 
direction in sub-s. (1) of s, 132 that the 
balance-sheet shall give “such particulars 
as will disclose the general nature” of a 
Company's liabilities and assets. Sir 
Thomas Strangman's contention virtually 
boils down to saying that, because the 
concealment as to provision for bad debts 
from a secret reserve fund cancels the 
concealment in regard tothe existence of 
bad book. debts there is no illegality or 
impropriety in. the latter concealment. 
With all respect, that seems to us, in 
the face of the cléar provisions in the 
form to the contrary, to be nothing better 
than a quibble, equivalent to saying that 
“two blacks make one. white." It appears 
to us to be simply an attempt to drivea 
coach-and-four through the Act. We would 
refer in this connection to the remarks of 
Lord Macnaghten in Netherseal Colliery Co. 
v. Bourne (6). There certain deductions 
were made from wages contrary to statu- 
tory provisions, and Lord Macnaghten 
pays (page 247*):— 2| 

"Parliament would legislate to little 
purpose if the objects of its care might 
supplement or undo the work of legisla- 
tion by making a definition clause of their 
own. People cannot escape from &he obli- 
gation of a Statute by putting a private 
interpretation upon its language." 

We may also refer to Galloway v. Schill 
Seebolum & Co. (7). That case relates to the 
balance-sheet required by s. 26 of the 
English Act of 1908. A Company in its 

' gtatement of assets lumped together certain 
assets without showing them separately 


(6) (1889) 14 A. O. 228; 59 L. J. Q. B. 66; 61L. T. 
125; 54 J P. 84. 

(7) (1912) 2 K. D. 354; 8L L. J. K. B. 852; 106 L. T. 
875; 76 J. P. 298; 19 Manson 199: 28 T. L. R. 400. ET 
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though s. 26, sub-s. (4) prescribes that 
the statement should show. not only the 
general nature of the assets, but "how the 
values ofthe fixed assets have been arrived 
at.” Stress was laid for the Company 
upon the argument that it would impose 
& most onerous burden upon Companies to 
require separate valuation and separate 
statement of values, and that it would 
make Companies liable to prosecution by 
the common informer. The Court, how- 
ever, held that no such consideration could 
prevail against the direct provisions of 
the section that the balance-sheet should 


Show how the values of the fixed assets . 


have been arrived at. The key-note ofa 
balance-sheet is “information” within cer- 
tain limits, and not “concealment”; and 
when the Indian Act contains a distinct 
provision asto doubtful or bad debis being 
shown on the “Assets” side, the Courts 
should not endorse a contravention of the 
express enactment to that effect. We can- 
not help remarking that the Magistrate's 
judgment is considerably discounted by the 


` fact that, while he gives copious references 


to English dicia such as those contained in 
Newton's case (1) and extracts from pAudi- 
tor's Hand. books as to the maintenance of a 
"secret reserve", he has not made a single 
reference to form F of the Act of lul3, 
and its directions as to "book-debts" which 
cannot properly be ignored in this sum- 
mary fashion. 

If our conclusion operates so as to 
-cause undue inconvenience to Banks, it. is 
open to them to move the Governor- 
General-in- Council to àmend the form under 


the power. conferred on him by s. 151 of 


Indian Companies Act of 1913.* But, as 
the form stands, effect must be given to 
the plain meaning of the.language used 
in it. l f 
Therefore, in our opinion the view taken 
by the Magistrate was erroneous, and he 
was not justified in: dismissing the com- 
plaint in the way hedid. There are clear 
prima facie grounds for holding that the 


r 


total book-debts shown in the two balance- | 


sheets of 1928, now in question, are in- 
correct and that the express or implied 
statements that there were no bad debts 
are untrue. It will remain for the Magist- 
rate to decide whether those false state- 


*The form has since been amended by a Notification 
of the Government of India, published in the 
Bombay Government Gazette Iixtraordinary, for 
March 31, 1927;—[#d.] 
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ments were made. wilfully and knowingly 
by alloranyone of the respondents. That 
is a question which is entirely untouched 
by this judgment. We set aside his order 
dismissing the complaint and remand the 
Wa to him for disposál according to 
aw. : 
A, N. A, Rule made absolute. 


LAHORE HIGH COURT. 
- OrtuinaL Revision Petition No. 1789 
or 1926. 
February 18, 1927. 
Present :—Sir Shadi Lal, Kr., 
Chief Justice. 
BIR SINGH AND ANOTBER—ÁCCUSED 

— PETITIONERS 

^ versus 

EMPEROR-—RssPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
439—Distriet Magistrate's power to order ve-trial on 

- revision—Appeal—Powers of Appellate Court. 

Where an accused has been convicted by a Second 
Class Magistrate under s. 323, Penal Code, the Dis- 
trict Magistrate is not competent to revise the order 
and direct a re-trial of the accused for an offence under 
s. 330, Penal Code. ` 

It is doubtful whether an Appellate Court can under 
s. 423, Criminal Procedure Code pass an order which 
“would make the position of the appellant worse. 


Petition for revisionof the order of the 
District Magistrate, Hissar, dated the 17th 
November, 1926. 

Messrs. Devi Dayal and: Byrne, for the 
Petitioners. 

Mr. Zafarulla Khan, for the Respond- 
ent. 


JUDGMENT.—The trial Magistrate 
convicted the petitioners under s. 323, 
Indian Penal Code, but the District Magis- 
trate has, on application for revision pre- 
sented to him by the complainant, directed 
their re-trial for an offence described in 
s. 330, Indian Penal Code. Now, it is 
admitted by the learned Counsel for the 
complainant that the District Magistrate 
had no jurisdiction to revise the order of 
the trial Magistrate and to direct a re-trial. 
It is, however, contended that, as the 
accused themselves had preferred an appeal 
to the District Magistrate, the latter could 
under s. 423, sub-s. (1). cl. (D, Criminal 
Procedure Code, direct a re-trial of the 
accused, Itis, however, doubtful whether 
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an Appellate Court can, under the afore- 
Said section pass an order which would 
make the position of the appellants worse, 
But it is unnecessary to pronounce a final 
opinion on the question, because, as point- 
ed out by the predecessor of the District 
Magistrate," in his order, dated the 17th 
of June, 1926, the story of the complain- 
ant appears to be an exaggerated one, 
and the evidence produced by him cannot 
justify a conviction under s. 330, Indian 
Penal Code. 

Accordingly, I accept the application for 
revision ands set aside the order directing a 
retrial of the accused. 


R. L. Revision accepted. 


BOMBAY HIGH COURT. 
Cx1MINAL APPLICATION For REVISION 
No. 2 oF 1927, l 
March 14, 1327. 
Present:—Mr. Justice Fawcett 
and Mr. Justice Patkar. 
"DHONDU BAPU GUJAR--AcctsEp— 
APPLICANT 
- versus 
EMPEROR--O»rosrTE Party. 

Criminal Procedure Code (Act V of 1898), ss. 203 
304, 4836—Dismissal of complaint-—Order for further 
inquiry—N otice to accused, whether necessary —Penal 
Code (Act XLV of 18601 s. 499-—Complaint for de- 
famation—Privilege—Burden of proof —Disiissal or 
complaint on ground of privilege without taking ervi- 
dence, legality of. 

Where a complaint is dismissed under s, 203 or 
8. 204 of the Criminal Procedure Code no notice to 
the person against whom the complaint is made is 
necessary before further enquiry into the ense can 
beordered. The amendment to s. 436 of the Code 
is confined to the case of. discharge only and dces not 
apply to the dismissal of a complaint under s. 203 or 
s. 204. [f. 512, col. 1.] 

Gajraj Singh v. Empevor (1), followed. 

Under s.105 ofthe Evidence Act in a complaint 
for defamation the burden of proving that statements 
prima facie defamatory were made in good faith is 
on the accused, anda Magistrate cannot, therefore, 
without taking the prosecution evidence dismiss a 
complaint for defamation on the ground that Excep- 
tion 8 to s. 499 of the Penal Code is applicable to the 
case. [p. 512, co]. 2.] 

Criminal applieation against an order 
passed by the District Magistrate, East 
Khandesh. 


Mr. W. B. Pradhan, for the Applicant, 
Mr. P. V. Kane, for the Complainant, 
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Mr. P. B. Shingne, Government Pleader, 
for the Crown. 

JUDGMENT.—In this case, the com- 
plainant, Kalu Bhila Kunbi, lodged a 
complaint against forty seven spersons for 


having defamed the complainant in their 


petitions to the Assistant Collector, W. 
D. The learned Magistrate, without taking 
any evidence in the case, applied Excep- 
tion 8 to s. 499 of the Indian Penal Code 
to the case of the accused and dismissed 
the complaint under s. 203 of the Criminal 
Procedure Code. The District. Magistrate 
directed further enquiry under s. 436. The 
order of the District Magistrate ordering 
further enquiry is challenged before us 
on two grounds, firetly, that no notice 
was given to thirteen of the accused, and, 


secondly, that no reasons have been given. 


by the District Magistrate in support of his 
order for further enquiry. 


With regard to the first point, a proviso 
to s. 435 is newly added. Though under 
the old Code it was not necessary that 
there should be a notice .before ordering 
further enquiry, it was held that the Court 
did not exercise a proper discretion in 
ordering a further enquiry in the case of 
accused persons who were discharged by 
the Magistrate. Section 435 enables a 
District Magistrate to make an order for 
further enquiry into any complaint, which 
has been dismissed under s. 203 or sub-s. 
(3) o£ s. 204, or into the case of any person 
accused of an offence, who has been dis- 
charged. The newly added proviso, how- 
ever, is confined to thecase of any person, 
who has been discharged. It has been 
held in the case of Gajraj Sing v. Emperor 
(1) that where a complaint is dismissed 
under s. 203 ors. 204 ofthe Criminal Pro- 
cedure Code, no notice to the 
against whom the complaint _is made is 
necessary before further enquiry into the 
case can be ordered. Thejudgment of the 
Allahabad High Court is based on the 
ground that under the old Code the Courts 
were unanimous that in the case of the 
dismissal of a complaint under s. 203 notice 
was not necessary, and the amendment 
had, in the opinion of the Court, left those 
rulings untouched, for it was confined to 
the case of discharge only and. did not 
apply to thetlismissal of a complaint either 


88 Ind. Cas, 600; 47 A. 722; 23 A. L. J. 451: L. 
RUP A. 119 Or; ALR, 1925 Al 837; 26 Or iS 
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under s. 203 or s. 204. We agree with 
the view of the Allahabad High Court. 
In the present case, there were forty seven 
&ccused before the Magistrate and thirteen 
of the accused- were not served with 
notice by the District Magistrate when he 
ordered further inquiry. The mere faot, 
however, that thirteen of the accused were 
not served with notice would not invalidate 
the order of the District Magistrate ordering 
further inquiry. > 

As regards the second point, the Magis- 
trate dismissed the complaint under s. 
203 without taking any evidence in the 
case, and applied Exception 8 to s. 499 
to the case of the aceused. Under a. 105 
of the Indian Evidence Act, the burden 
will be on the accused to show that they 
made these allegations in good faith, and 
the Magistrate, therefore, ought to have 
taken the whole evidence and then passed 
a proper order. If the Magistrate in this 
case had taken evidence on behalf of ike 
prosecution and on behalf of the accused, 
and passed a proper order for discharge, 
the order of the Distriet Magistrate order- 
ing a further enquiry without giving 
reasons might have stood on a different 
footing. We do not think that, under the 
circumstances of this “case, there are ad- 
equate grounds for interfering with the 
order of the District Magistrate. We thin k,- 
however, that the prosecution of forty-six 
accused is not desirable. Mr. Kane, on 
behalf of the complainant, has undertaken 
to proceed against six of the accused only, 

We, therefore, order that the complain- 
ant should, within a fortnight after the 
record reaches the lower Court, select six 
of the accused, against whoni he wishes to 
proceed. On that undertaking we decline 
to interfere with the order for further en- 
quiry. 
Rule discharged. 


A, N. A, Rule discharged, 
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CALCUTTA HIGH COURT. 
APPEAL FROM OrDER No. 467 or 1926 
WITH 
Nos. 1188 AND 1223 or 1926, 
January 17, 1927, 
Present: —Mr. Justice Mukerji and 
Mr. Justice Graham. 
J. CO. GALSTAU N—J urcuENT-DEBTOR 
—APPELLANT : ` 


versus 
F, E. DINSHAW AND OTHERS—DECAEE- 


HOoLDERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 46, 151, 
0. XXI, rr. 21, 26, 80, 87—Execution of decree— 
Inherent power of Court to stay execution—Discretion, 
limits of--Indefinite stay, whether proper—Transfer 
of decree—Jurisdiction of Court after transfer to issue 
precept—Court to which precept is issued, whether can 
question validity of precept. 

A Court has inherent power ex debito justitice to 
stay or defer the execution of a decree on grounds 
other than those provided for by the Qivil Procedure 
Code; butthe disoretion that it has lies within very 
narrow limits and. does not extend tə repeatedly 
postponing execution ofa decree in such a way as to 
prejudice the rights of the decree-holder, and to stay 
execution indefinitely. [p. 5.6, cols. 1 & 2.) 

The mere ground that a decree-holder has ample 
security and the judgment-debtor is making bona fide 
efforts to raise a loan is not a ground for staying 
. exseution-indefinitely. [p. 518, col. 1.] 

A Court does not loss its jurisdiction to issue a 
precept by reason of the fact that it has previously 
transferred the decree to another Court for execution. 
[p. 518, col. 2] 


RavisroNs 


The Court to which a decree has been transferred ` 


or a precept has been issued by a Court having 
pecuniary and territorial jurisdiction cannot embari 
upon an enquiry into the validity ofthe decree or 
precept. The proper place where their validity may be 
challenged is the Oourt which passed the decree or 
issued the precept. ' [p. 518, col. 2; p. 522, col. 1] 

Appeal against the order of the Subordi- 
nate Judge, First Oourt, 24-Perganas, dated 
the 6th and 7th December, 1926. 

Sir Binod Mitter, Mr. C. C. Biswas, 
Babus Profulla Chandra Chakravar-i and 
Manindra Kumar Bose, for the Appellant in 
M. A. No. 467 of 1928, for the Opposite 
Party in Revision No. 1188 of 1926, for the 
Petitioner in Revision No. 1223 of 1920. 

Messrs. J. Langford James A. C. Batra 
Babus Kali Kinkar Chakerbutty and 
Narain Chandra Kar, for the Respond- 
ents in M. A. No. 467 of 1926, for the Op- 
posite Party in Revision No. 1223 of 1926. 

Rai Dwarkanath Chakravarti Bahadur 
and Babu Kali Kinkar Chakravarti, for the 
Petitioner in Revision No. 1183 of 1926, 


JUDGMENT, 
Mukerji, J.—By two indentures of 
mortgage, one dated the 3lst March, 1821, in 
favour of Mr. Framroz Edulji Dinshaw and 
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two others, and another dated the 28th June, 
1925, in favour of Mr. Framroz Edulji 
Dinshaw alone, Mr. J. O. Galstaun borrowed 
30 lacs and 2 lacs of rupees respectively cn 
hypothecation of some immoveable proper- 
ties. In February, 1926, the mortgagees 
having attempted to eell the mortgaged pro- 
perties without the intervention of the 
Court on the strength of a covenant in the 
deeds, Mr. Galstaun instituted & suit in 
the Court of the Subordinate Judge at 
Aliporé for a declaration that the mort- 
gageesare notentitled to exercise that power 
of a sale and for an injunction restrain- 
ing them from doing so and obtained a 
temporary injunction to that effect in his 
favour. Thereafter the mortgagees insti- 
tuted two suitsin the High Court of Judica- 
ture at Bombay in its Original Jurisdiction 
for monies due on the said mortgagees 
being Suits Nos. 1418 and 1420 of 1926, on 
the basis of the personal covenants contain- 
ed in them. On the 8th October, 1926, 
-decrees were passed in these suits, in the 
former for Rs, 2,12,,86 3 and in the latter 
for Rs. 31,24,373 5. 

Early in November last the two decrees 
were transferred by the Court which pass- 
ed them, the decree in Suit No. 1418 of 
1426 to the first Court of the Subordinate 
Judge at Alipore, and that in Suit No. 14:0 
of 1926 to this Court in its Original Juris- 
diction. 


On the 10th November, 1926, an applica- 
tion was made by the decree-holder in the 
first Court of the Subordinate Judge at 
Alipore for attachment of the moveable pro- 
perties of the judgment-debtor, and the 
learned Judge made an order for attach- 
ment under O. X Xl, r. 30, Civil Procedure 
Code, fixing 6th December, 1926, for return 
and further orders. Thereafter’ on the 
objection of the judgment- debtor he passed 
further orders from time to time, allowing 
the judgment-debtor time to pay up the 
decretal dues. He'eventually passed an 
order on the 17th November, 1926, deferring 
the issue of the writ to the Z7th November, 
1926, and on the last mentioned date again 
deferred it till the 22nd December, 1926, 
Against these two orders the decree-holder 
moved this Court and obtained a Rule 
which is Rule No. 1188 of 1926, 


. 

Rule No. 1168 of 19.6 was partly heard 
by us on the 22nd December, 19:6. ‘The 
time granted by the Subordinate Judge 
having expired, the judgment- debtor appli. 
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ed on the 22nd December, 1926, to the 
learned Judge for further time, and the 


learned Judge again granted time to the . 


j udgment-debtor till the 31st January, 1927. 
The decree-holder moved this Court on the 
4th January, 1927, against this and a subse- 
quent order passed by the learned Judge 
op the 23rd December, 1926, in connection 
with this matter, and we directed the appli- 
cation to be made with notice to the judg- 
ment-debtor and we also sent for the judg- 
ment-debtor's application upon which the 
order of the 22nd December, 1926, was made. 
The notice having been given and the ap- 
plication so sent for having arrived, we 
heard the decree-holder’s application on 
-the 7th January, 1927. This application 
will be dealt with along with Rule No, 1188 
of 1926. 

It has been already stated that the decree 
in Suit No. 1420 of 1926 was transferred to 
this Court in its Original Jt risdiction early 
in November last. Thereafter at the in- 
stance of the decree holders in that suit, & 
precept unders. 46, Civil Procedure Code, was 
issued by theBombay High Court on the 2nd 
December, 1926, to the Subordinate Judge 
of 24-Parganas at Alipore for attachment 
of certain moveable properties of the judg- 
ment debtor. It was received by the Sub- 
ordinate Judge, First Court, Alipore, on the 
6th December, 1926, and on that day an 
applieation was made by the decree holders 
to execute the same, and the learned Judge 
madean order directing a writ of attach- 
ment to issue. The judgment-debtor ok- 
jected to the issue of the writ but his ob- 
jections were overruled. The issue of the 
writ, however, was deferred still the after- 
noon of the 13th December, 1926. In the 
meantime the judgment-debtor moved this 
Court and obtained a Rule to show cause 
why the order of attachment should not be 
set aside on the ground that the precept 
had been issued without jurisdiction. An 
interim stay was also obtained. This Rule 
is Rule No. 1223 of 1926. The judgment- 
debtor filed an appeal in the alternative in 
this matter, which is Appeal from Original 
Order No. 467 of 1926. The decree-holders, 
thereafter, moved this Court and at their 
instance and for their protection a Rule 
was issued calling upon the judgment- 
debtor to Show cause why he should not be 
restrained by an injunction from dealing 
with or disposing of the properties for the 
attachment of which the precept had been 
gisued, and an interim injunction to the same 
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effect was issued. This Rule is Rule No. 
1229 of 1926. 

Rule No. 1188 of 1926 and the application 
were heard on the 7th January, 1927.. 

Before dealifg with the main question 
which arises in these two matters it will be 
convenient to dispose of two questions 
about which there'is a good deal of contro- 
versy between the parties and on which 
a mass of materials has been placed before 
us. One of these is the question whether 
the monies which were borrowed. by the 
judgment-debtor belonged to the decree- 
holders or to the Maharaja of Gwalior. In 
my judgment the matter has scarcely any 
bearing upon the real questions which are 
before us, and the opinion that we have 
formed on it only affects the general credi- 
bility of the respective parties, It cannot be . 
urged that the rights of the decree-holders, 
assuming that they are benamders for the 
Maharaja of Gwalior, are any less than these: 
of the latter if he was the holder of the 
decree. For the determination of the main: 
question we have to proceed upon facts 
which are more or less admitted. The other 
question is whether the allegations of the 
judgment-debtor that the decree holders 
are actuated by malice or vindictiveness im 
recorting to the steps that they have taken 
in consequence of the judgment-debtor's 
failure or refusal to comply with Mr. Din- 
shaws demands for commission are true 
or whether, as alleged on behalf of the 
decree-bolders, they instituted the suits 
bona fide, as they apprehended that the 
security was or would be impaired and 
took the steps in execution in the usual 
course. It has been “urged on behalf of 
the decree-holders that the question of 
motive is entirely irrelevant and that Courts. 
should nòt concern themselves with the: 
motives which actuate ararty who is assert- 
ing a legal right, and reference has been 
made to King v. Henderson (1) and Fitzroy 
y. Cave (2). In my judgment the question 
of motive cannotin a matter like this be 
said to be altogether foreign to the enquiry, 


"lê there is a discretion in the Courts to 


allow a party to enforce one remedy in 
preference to another, where more remedies 
than one are open, or if an enforcement of a 
remedy will amount to an abuse of the pro- 
cesses of the Court, motive may in some cages 


(1) (1888) A. C. 720 nt p. 731; 67 L. J. P. C. 184; 79 
L. 1. 37; 14 T. L. R. 490. 

(2) (1905) 2 K. B. 364; 74 L. J. K. B. 820; 64 W. R, 
17; 93 L, T, 499; 21 T. L, R, 612, 
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have to be considered; but there again it 
18 not so much to find out what the real 
motive of the party is, but rather to deter- 
mine what resultant injury would accrue 
to his antagonist. It is not necessary to go 
in detail into the mass of nlaterials that has 
been placed before us on this head. It is 
sufficient to state that the materials that 
have been placed beford us do not justify 
usin holding that absolute bona fides have 
been established on the part of the decree- 
holders; but they rather indicate that dis- 
satisfied with the neglect on the part of 
the judgment-debtor to pay up his dues 
under the mortgages and exasperated at the 
obstruction that was offered by the injunc- 
tion, which the judgment-debtor had re- 
course to and finding that the power of 
sale without the intervention of the Court 
which had been conferredon them in the 
deeds was rendered nugatory and possibly 
also on account of other differences, they 
proceeded to stand strictly upon the rights 
thatthe law conferred onthem. Theen- 
forcement ofthese rights is bound to put 
the judgment debtor to difficulty and dis- 
grace, but the decree-holders’ attitude seems 


to be that ifthey are entitled under the. 


law to the remedy they are seeking for, 
they do not mind the consequences that 
will follow. Weseldom find a decree-holder 
who entertains asympathy for his judg- 
ment-debtor; and between want of sympathy 
and vindictiveness there is only a difference 
in degrees, 

It will be ccnvenient to refer here to an 
objection ‘that has been raised as to the 
competency ofthe application for revision 
in Rule No, 1188 of 1926, and the objection, 
I take it, will apply ‘equally well to the ap- 
plication we heard on the 7th January, 1927, 
This objection is to the effect that appeals 
liefrom the orders complained of. The 
objection is based on the view of s. 47, 
Civil Procedure Code, taken in the cases of 
Subramania Pillai v. Kumaravelu Ambalam 
(3), Chidambaram Chettiar v. Krishna Vathi- 
yar (4) and Venkatasubba Mudaly v. Manick- 
ammalt (5). The contrary view has 
been taken in the cases of Janardan v. 
Martand (6), Husain Bhai v. Beltie Shah 


(3) 33 Ind. Cas. 66; 39 M. 541 at p. 542. ^ 
.(4):37 Ind. Cas. 836; 40 M. 233 at p. 237; 21 M. L. 
T, 24; 5 L. W. 132; (1917) M. W. N. 44; 32 M. L. J.13 


(F. B.). 
(5) 98 Ind. Cas. 428; 49 M. 513; 50 M. L.J. 564; 
(1926) M. W. N. 268; A. L R. 19.6 Mad. 582; 24 L. W. 


^ (8) 59 Ind. Cas. 523; 45 B, 241; 22 Bom. L, R, 1212, 
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Gilani (7), Rama Prasad Roy v. Anukul 
Chandra Roy (8)and Rajendra Kishore v. 
Mothura Mohan (9). Our attention has been 
drawn in support of this objection to the 
observations of Mookerjee, J., tobe found 
in the case of Srinivas Prysad Singh v. 
Kesho Prosad Singh (10). This last-mention- 
ed case has been explained by Mookerjee, J. 
himselfin the later case of Rama Prasad 
Roy v. Anukul Chandra Roy (8), where 
the nature of orders in execution proceedin gs 
which may or may not be treated as coming 
under s.47 of the Code has been clearly 
pointed out.” WhileI should be inclined, 
following the decisions of this Court, to 
hold thatno appeals lie from the orders 
complained of, I do not see much point in 
this objection, for itis always opin to us 
to allow an application unders. 115, Civil 
Procedure Code, to be converted into an 
appeal, no question of payment of additional 
Court- fees arising in the case. The matter, 
therefore, need not be pursued any fur- 
ther. 
Turning now to the substance of the thing, 
the main question is whether an executing 
Court has jurisdiction to make orders of 
the description that have been madein this 
case, or, inother words, whether that Court 
is competent to put offthe executionin the 
exercise of its discretion upon grounds other 
than those provided for by the Code, Order 
XXI, r7 17, sub-r. (4) says that when the appli- 
cation is admitted and thatis the stage from 
which we may begin,the Court shall enter 
in the proper register a note of the applica- 
tion and the date on which it was made 
and shall, subject to the provisions bere- 
inafter contained, order execution of the 
decree according to the nature of the ap- 
plieation. The proviso is not relevant for 
our present purposes. The expression 
“subject to the provisions hereinafter 
contained" must necessarily refer to some 
provision, in the Code itself. Order XXI, 
r. 24, sub-r. (1) says that when the prelimi- 
nary measures (ifany) required by the fore- 


.going rules have been taken the Court shall, 


unless it sees cause to the contrary, iseue 
its process for the execution of the decrees, 
Speaking of the words “unless he sees cause 
tothe contrary ‘‘which occu: red in thecorres- 


(7) 83 Ind. Cas. 1035; 46 A. 733; 22 A. L. J. 106; A I. 
R. 1924 AlL 808; L. R. 5 A. 182.Civ. e. 

(8) 27 Ind. Cas. 444; 20 C. L. J. 512. 

9) 55 Ind. Cas. 228; 25 O. W. N. 555, 

toy 121nd, Cas. 745; 14 O. L. J. 489 nt pp. 495, 
496, 
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. pondingseclion,viz., 8. 280 of the Codeof 1882 
in the cese of Ishan Chunder Roy v. Ashan- 
oollah Khan (1])in which the words had 
een relied on as indicating the existence 
of a discretionary power in the Court to 
refuse to execute à decree against which no 
appeal had been preferred and the time for 
appealing against which had expired, this 
Court observed thus:-—''Sections 239 and 250 
have been referred to, and the words in the 
latter section—'unless he sees cause to the 
contrary'—have been relied upon as indicat- 
ing the existence of such a djscretionary 
power. It appears to us that these words 
are sufficiently explained by a reference to 
express provisions contained in other sec- 
tions of the Code (see, for example. s. 246) 
which provide for setting off cross-decrees 
against each other, the effect being that no 
execution of the decree forthe smalleramount 
will take place, We may also refer to 
s. 243, and we may bear in mind that 
when a decree-holder dies, while execution 
proceedings are pending, the Court may 
properly see cause not to issue its warrant 
until & proper person has been substituted 
on the recordin ihe place of the deceased 
deeree-holder. We are, therefore, unable to 
say that there are any provisions in the 
Code which indirectly empower a Court of 
first instance to refuse to execute a decree 
against which no appeal has been preferred, 
andthe time for appealing against which 
has expired, and we think that we would 
not bejustified inimporting into the Code 
a provision which the Legislature has not 
thought fit to insert expressly or by 
necessary implication.” These observations 
so lor gas they are confined tothe facts of 
the particular case with which the learned 
Judges weie then dealing are, if I may say 
so withoutbeingguilty of presumptuousness, 
perfectly correci: but if they were intend- 
ed to ceive asa genejal interpretation of 
the expression aforesaid, I would take leave 
io diseent, especiallyjn view of the express 
provisions made in the Ccde of 1£08 for 
the exercise of such powers ex debito justitce 
subject to the provisions of the Code, as 
the exigencies of any particular case may 
require. There is nothing in the worcs 
themselves toindicate that they are to be 
takenin that Jimited sense. An inherent 
"power in 2 Court to stay cr defer the issue 
or operaticn of its own processes in cases 
demanding the exercice of such power in 
the interest of justice has been always re- 


IN 10 C. 817; $ Ind Dec. (x, 8) 547, 
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cognised [see Nand Kishore Singh v. Ra 

Golam Sahu (12)) On behalf of tht 
decree-holders, it has been urged tha 
there is no discretion at all in the Court 
not to allow a decree to be executed 
except such asis provided forin the Code 
itself, e.g, as in O. XXI, rr. 21, 26 and 
37 and elsewhere. These rules, however, 
in my opinion, do not exhaust all the discre- 
tion that there is in executing Court. The 
provisions of O. XX, r. ll have also been 
referred to on their behalf as suggesting 
thatif the payment of the amount decreed 
in the case of a decree for payment of money 
is to be postponed, the power to grant such 
postponement is in the Court which passes 
the decree. This is a rule which as it stood 
inthe Code of 1882enabled a Court to pasa 
an instalment decree, and, by theamendments 
introduced in 1908, now enables the Court 
also to postpone the payment of the decreed 
amount notwithstandinganything contained 
in the contract under whieh the money is 
payable. This rule, in my opinion, does not, 
in the case of a decree for money, limit or 
restrict any jurisdiction or discretion which 
an executing Court may have in respect of 


‘any decree.thatis before it for execution. 


In England judgments and orders for the 
recovery of payment of asum of money, ex- 
cept such as are usually enforced by pro- 
ceedings for contempt and except in such 
cases as according to the rules cannot be 
enforced without the leave of the Court and 
except in cases where the judgments or 
orders impose a restriction upon the right 
of immediate enforcement, may, generally 
speaking, be enforced immediately upon 
signing the judgmenf ordiawing up or 
otherwise completing the order by the issue 
of a writ of fieri facias(on goods, chattels, 
moneys and securities) or of alegit (on land 
only)— [Land Credit Co. of Ireland v. Lord 
Fermoy (13)]. So also with iegard to a 
judgment ior recovery cf possessicn of land 
jor which a writ of possession will issue. 
That it is the duty of the judgment- debtor 
{o find the judgment creditor and pay him 
the amount of the judgment debt provided 
the latter is within the realm cannot be dis- 
puted. In re Debtor (44), Cozens Hardy, M. 
R, referring to this rule said that it is found 


5 a» 18 Ind. Cas. 207; 40 C. 955 at pp. 959, 9€0; 16 O. 
.J £08. 

(13) (1870) 5 Ch. 323; 59 L. J. Ch. 477; 22 L. T. 594; 
18 W. R. 393 


(14) (1912) 1. K. B.53 at p.50; 81L.J. K. B. 107 
1051, T,610; 19 Mansen 12; 568, J. 36; 28 T. Li, 
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in very old authorities, Coke upon Littleton 
and Sheppard’s Touchstone, and thatit has 
been undoubtedly affirmed and reiterated 
ia more moleraauthoritiss. Farwell, L. Ji, 
in the same case at page 62* observed: “ The 
judgment isin the common form, that the 
‘plaintiffs do recover so many pounds. It 
. states no place of payment, and it is obvious 
of course that execution might issue at 
020$."; and further “supposing the ordinary 
rale, therefore, which has been established 
since Oka wrote upon Littleton, to apply, 
the debtor would have to find his ereditor, 
provided the creditor is within thejurisdic- 
tion.” It follows, therefore, that the right 
of the decree-holder to execute his decree, 
unless the decree itself imposes a restriction 
uponthe right of immediate enforcement, 
arises as soon as the decree is complete. 
But, consistently with this right, if the 
Court finds that its processes for its en- 
forcement should be delayed for a while, I 
am of opinion, the Court is not powerless ; 
but the discretion that it has lies within, 
very narrow limits and it is quite easy to 
conceive of cases in which this discretion 
may rightly and justly be exercised. 

The view of the law I take does not ab- 
solve us from the necessity of examining 
the orders now before us, for we have got to 
Bee the exact nature and scope of the dis- 
cretion that has been exercised. Once it is 
held that the Oourt had jurisdiction to 
defer its processes in execution and that it 
decided to adopt that course a very wide 
margin must be allowed and in a matter 
of judicial discretion its exercise will not 
be readily overruled. Itis necessary, there- 
fore, to examine the orders from this point 
of view. 

The writ of attachment under O. XXI, 
r. 30 was ordered to issue on the 10th No- 
vember, 1926. Thereafter the judgment- 
debtor files a petition for stay of execution 
forthree days to enable him to put in an 
objeetion. The Subordinate Judge heard 
the parties on the next day, and on the 12th 
November, 1926, he definitely held that there 
was no ground forobjectionas to the exe- 
cution of the decree. By the order which 
he passed on that day he appears to have 
been of opinion that -he ought to give the 
judgment-debtor a short time to enable the 
judgment-debtor to arrange for payment 
and that the. deeree-holder would not be 
prejudiced thereby. He proceeded to pass 
an order which ran in these words: “I 

-*Page of (1912) 1 K. B.--[Ed.] me 
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allow time up to Wednesday next the 17th 
instant and expect the judgment-debtor to 
be ready with the money on that date or at 
least to be in position to state definitely 
when payment will be mades Ii no payment 
is made oa the 17th instant I shall pass 
Such orders as may be necessary for safe- 
guarding the decree-holder's interest. Put 
up on 17th November, 1926, for further or- 
ders." On the 17th November, 1926, the 
money was not ready. New matters were 
then brought to the notice of the Court— 
the fact that somenegotiations were going 
on with the Imperial Bank of India for rais- 
ing a loan that the money for which the 
deeree had been obtained was still secured 
by a mortgage—a question which Lardly 
arose in execution—2nd that the judgment- 
debtor's credit would be injured. As re- 
gards a definite statem2nt by the judgment- 
debtor as to when the payment was to be 
made there was none offered by the judg- 
ment-debtor, but an assurance was given 
that the loan was expected to be finally 
sanctioned by the Imperial Bank within 10 
days. It does not appear what justification 
the Court had for accepting this assurance. 
The Court then proceeded to pass an order 
in theses terms: “J, therefore, allow the 
judgment-debtor ten days’ time for the pre- 
sent. If atthe end of that period I am in- 
formed that the loan has been definitely 
sauctioned.I shall be ready to grant further 
time such as may banecassary to hava the 
transaction completed and the money paid, 
I think I could mention that I am con- 
vinced about the judgment-debtor's bona 
fide intention of payment and that I feel it 
to bs my duty to afford him faoilities for 
that purpose. Put up on the 27th Novem- 
ber, 1/23, for further order." It thus appears 
that neither of the two conditionslaid down 
in theorder of the 12th November one as 
to payment and the other a3 regards a defi- 
nite statement as tothe date on which pay- 
ment would be made was fulfilled and yet 
the learned Judge granted a further stay, 
without any attempt made to safeguard the 
decrse-holder’s interest and by the order 
which he passed, he appeared to be willing 
to grant a further stay if he was satisfied 
that the loan was definitely sanctioned by the 
Imperial Bank. On the 27th, November, 
1926, the judgment-debtor was not in a posi- 
tion to satisfy the Court even on that point 
and all that tho learned Judge was able to 


.find was that the negotiations had made 


some progress. On this and being of opin- 


Bso 


lon that the decree-holder had sufficient 
security for the decretal amount he gave 
further time to the judgment-debtor till the 
22nd December, 1926. Still:no order was 
made by him for the protection of the decree- 
holder. Two valuable race-horses, it is ad- 
mitted, weresold by the judgment-debtor ; 
and though I am prepared to accept the 
statement that thesale was in the ordinary 
course and not with a view to prejudice the 
decree-holder the fact remains and js not 
disputed that the money realized by the 
sale never reached the decree-holder. On 
the 22nd December, 1926, the Subordinate 
Judge was asked by the judgment-debtor to 
grant a month's further time and all that 
thelearned Judge was informed was that 
the valuer had made a favourable report and 
that thé Bank had offered to consider the 
' question of the loan if the judgment-debtor 
agreed to certain conditions. He then 
granted further time till the 31st January, 
1927. This timehe thought of the decree- 
holder'ssafety and found that an interim 
injunction had already been issued by this 
Court, This order was passed by him ex 
parie, but the decree-holder was heard on 
the next day and he saw no reason to alter 
his order. These are the facts. 

While it is impossible to define what 
judicial discretion is, it is quite possible to 
give instances of what in a matter like this 
would be instances of an exercise of the 

. discretion right or wrong; and these in- 
stances would: stand apart from cases where 
all boundsof such discretion are clearly over- 
stepped and the exercise ofit is altogether 

‘arbitrary. The orders passed on the 10th 

, and the 12th would come within the former 

category, but when by gradually enlarging 
the conditions upon which the discretion 
was being exercised the Court ultimately 
passed its order on the 17th and the :7th 

November, 1926, and again took @ much 

wider view of its power as an executing 

Court on the 2.nd December, 1926, and 

stayed the execution upon the mere ground 
that the decree-holder had ample security 
and the judgment-debtor was making bona 
fide efforts to raise a loan, the discretion 
which the Court exercised in passing those 
orders surpassed all conceivable limits and 
the orders that were passed on these dates 
were clearly*arbitrary as ignoring the just 
rights of the decree- holder and putting him 
off indefinitely. These orders, therefore, in 
my opinion cannot possibly be supported. 
To enable us to hold that the orders 
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should not be interfered with it has been 
brought to our notice that the agreement 
in the terms proposed by the Bank kas now, 
been signed betwgen the parties, and an 
affidavitsworn to by Mr. Galstaun on 7th 
January, 1927, has been placed before us. 
To takecognizance of these matters, how- 
ever, would be to countenance a positicn 
which has been brought about under cover 
of orders which the Court had no sight to 
pass. I am constrained to hold that ihe 
orders must be set zside. The Rule ac- 
cordingly is made absolute with costs 10 
gold mohurs and the application of the 
decree-holder heard on;the 7th January, 1927, 
granted, the order complained of therein 
being set aside. 

The learned Subordinate Judge on the 
recordsarriving in bis Court will pass pro- 
per orders for issuing the writ of attach- 
ment. . 

Appeal from Original Order No. 467 of 
1926 and Rule No. 1223 of 1926. 

The judgment-debtor's objection as re- 
gards the precept is that it was issued with- 
out jurisdiction. His contention is that 
once a decree is transferred by the Court 
which passed it toa Court for the purpose 
of execution the former Court loses all 
powers of execution except with regard to 
matters so specifically provided for by the 
Code and ceases to have such powers until 
it withdraws the decree from the executing 
Court or until the latter Court returns the 
decree to it with a certificate of non-satie- 
faction and that until then the only Court 
which has seisin cf the execution proceed- 
ings is the Court to which the decree hes 
been sent for execulion end ihe Couit 
which passed it has no jurisdiction to enter- 
tain an application for executicn. In sup- 
port of this proposition reliance has been 
placed upon the wording ofr. 10 cf O. XXT, 
Civil Procedure Code, and the authorities. 
relied upon are the decisicns of the Judicial 
Committee in tbe cases of Maharajah of 
Bobbili v. Sree Rajah Navasoraju Peda 
Baliara Simbulu Bahadur Garu (15), ¢ ffi: m- 
ing on appeal the decisicn of tle Madiss 
High Court in Maharaja of Bobbi v. 
Narasaraju Peda (16), Janendra Nath 


(15) 36 Ind. Cas. 682; 43 I. A, 238; 39 M. 640; 21 C. 
W.N. 162; 31 M. L. J. 200: 18 Bom. L. R. *09; 14 A. 
L. J. 1129; 20 M. L. T. 472; 24 C. D. J. 4;8; 4 L. W. 
558; (1916) 2 M. W N. 541; 1 P. L. W. 26 (P. C). 

(16) 15 Ind. Cas.738; 37 M.9?31; 12 M.L. T. 119; 
(1912) M. W. N. 721; 23 M... J. 236. 
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Ghosh v. Jogindra Narain Sinha (17), Ranga- 
swami Shetti v Sheshappo Manjappa Shimpt 
(18), and some other cases. On behalf of 
the decree-holders it has been contended 
that these cases aré distinguishableand that 
notwithstanding the want of specific pro- 
vision for simultaneous execution of a 
decree in several Courts in any of the earlier 
Codes it has always been held that such 
execution is permissible, and reference has 
been madein this behalf to the decisions in 
the cases of Saroda Prosaud Mullick v. Luth- 
meéput Singh Doogur (19), as under the Code 
of 1859, Krishtokishore Dutt v. Rooplall Das 
(20), as under the Code of 1877, Baij Nath 
Goenka v. Holloway (21), as under the Code 
of 1882. Now the power to-make an order 
for simultaneous of concurrent execution of 
& decree in more Courts than one is not the 
Same as the power tö make an order for 
execution after a decreeis no longer in the 
file of the Court having already been trans- 
ferred to another Court for execution. On 
the other hand, the decision of the Judicial 
Committee in the case of Maharaja of Bob- 
bili v. Sree Rajah Narasaraju Peda Baliara 
Simbulu Bahadur Garu (15), in my opinion 
cannot, having regard to the words in which 
it is expressed, beregarded as a settlor on 
the question, But the words of O. XXI, r. 
10, Civil Procedure Code, favour the view 
contended for on behalf of the judgment- 
debtor and that is how thelaw is generally 
understood. Moreover there are weighty 
considerations that make it the more ac- 
ceptable view. It is conceded, however, 
that after the transfer of the-decree for 
execution, the Court which passed it retains 
jurisdiction for cértain purposes specially 
provided for by the Code [see Baij Nath 
Goenka v. Holloway (21). Ido not see why 
8. 46 should not be regarded as one of those 
purposes. The object of a precept is to en- 
able a decree holder to obtain an interim 
attachment when there is ground to appre- 
` hend that he may otherwise be deprived of 


the fruits of his decree and seeing that all: 


that can be got under it is an attachment of 
properties for a limited period, so that they 


(17) 74 Ind. Cas. 608;2 Pat. 247; A. L R. 1923 Pat. 
384; (1924) Pat. 362. 

(18) 68 Ind. Cas. 506; 47 B. 56; 24 Bom. L, R. 798; A. 
I. R. 1922 Bom. 359. : 

(19) 14 M. I. A. 529 at p. 541; 10 B. L. R. 214; 17 W. 
R. 289; 2 Suth. P. C. J. 560; 3 Sar. P. O. J. 77; 20 E. 


R. 883. i 
e 80. 687; 10 C. L.R, 609; 4 Ind, Dec. (x. s.) 
442. 
(21) 10, L. J. 315, 


GALSTAUN V. DINSHAW, 


519 


may be held under attachment pending an 
application for execution to be subsequently 
made, I do not see why this should not be 
the view to be taken of the section. [Effect 
must, in my opinion, be given to the words 
“ whenever it thinks fit" which appear in 
the sub-s. (i) of this section. Iam accord- 
ingly of opinion that there was no want of 
jurisdiction in the issue of the precept. 

In the next place, in challenging the valid- 
ity of the precept various matters have been 
placed before us which would go to es- 
tablish that in the circumstances of the 


“ease no precept should have been issu- 


ed. This contention, if accepted, would 
only amount to this that in the cir- 
cumstances ofthe casethe Bombay High 
Court was wrong in acceding to the de- 
eree-holder's prayer for issuing the pre- 
cept. The Court to which 
has been issued can hardly vest itself with 
jurisdiction to question the validity of the 
precept on grounds such as these or em- 
bark upon an enquiry of this character. 

Lastly it has been contended that the 
provisions of sub-s, (2) of a. 46 indicate that 
the Court to which a precept is sent has 
that discretion in the matter of executing it 
as it bas as a Court executing a decree and 
ina fit case may stay the execution of the 
precept and defer the-making of the attach- 
ment. The sub-section, however, deals only 
with the manner in which the attachment is 
to be made and the procedure to be adopted 
in connection therewith. In my opinion 
the issuing Court makes the order and 
the Court to which it is sent has only 
to carry it out. 
be made it, is the issuing Court which is 
competent to make it. 

The grounds urged on behalf of the judg- 
ment. debtor, therefore, fail, and the appeal 
and the Rule accordingly must fail, The 
appealisdismissed with costs 10 gold mohur's 
and ths Rule is discharged. 

Graham, J.—These Rules have arisen 
out of certain execution proceedings which 
are pending in the Court of the First Sub- 
ordinate Judge of Alipore following upon 
two decrees made by the Bombay High 
Court on the 8th October last, ' 

The first of these Rules, No. 1188, which 
was obtained by the decree-holders, FP. p; 
Dinshaw and others, is directed against two 
orders of the Subordinate Judge, dated the 
17th and 27th November grantine time to 
the judgment-debtor J. ©, Galstaun to 
satisfy the decree. É 


the precept _ 
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Thereafter the judgment-debtor obtained 
Rule No. 1223 to show cause why a writ of 
precept issued by the Bombay High Court 
to the Subordinate Judge of Alipore should 
not be declared to have been issued without 
jurisdiction, and subsequently on a further 
application by the decree-holders an in- 
junction was granted restraining the judg- 
ment-debtor from dealing with or dispos- 
ing ofany ofthe properties in respect of 
which the attachment order had been issued. 
At alaterstage an application was made 
by the decree-holders for a Rule to show 
cause why two further orders of the Sub- 
ordinate Judge, dated the 22nd and 23rd 
December, granting further time to the 
judgment-debtor, should not be set aside 
as having been made without jurisdiction. 

The facts so far as they appear to be 
material for present purposes are as fol- 
lows :— . 

The judgment-debtor Galstaun borrowed 
large sumsof money from the decree-holders 
on the security of house properties inOal- 
cutta. According to the decree-holders-the 
value of these properties has depreciated, 
and, becoming apprehensive about their 
security, they instituted two suits in the 
Bombay High Court, and obtained two 
decrees on the 8th October last for money 
in the first instance, one for Hs. 31,24,373 
and the other for Rs. 2,12,086, reserving 
their rights under the mortgages. The 
decree for the smaller sum was transferred 
to the Court of the Subordinate Judge of 
Alipore for execution; and the larger decree 
is said to have been transferred to this 
Court. On thelOth November an applica- 
tion was made by the decree holders in the 
: Court of the Subordinate Judge for attack- 
ment of the moveable properties of the 


judgment-debtor and a writ was ordered to: 


be issued. On thefollowing day the judg- 
ment-debtor applied for astay of execution 
for three days, and orders were reServed 
till the next day. On the 12th November 
the judgment-debtor asked for time to put 
in an objectiontothe execution; and time 
was allowed uatil the 17th November. 

On the 17th November the judgment- 
debtor madea further application for time 
to enable him to raise a loan, and the learn- 
ed Subordinate Judge being of opinion that 
thedecree-holders had no real ground for 
apprehension, and that the credit of the 
judgment-debtor would suffer if attachment 
were restored to, granted ten days’ further 
time to enable him to complete certain 
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negotiations, which had been entered into 
with the Imperial Bank. 

On the 2/th November there was a fur- 
ther application for time by the judgment- 
debtor on the ground that the negotiations 
with the Bank had made further progress, 
and he annexed with his petition copies of 
the correspondence, and of a resolution of 
the Bank. The learned Subordinate Judge 
thereupon allowed a further postponement 
of execution until the 22nd December. í 

It is these orders of the 17th and 27th 
November which form the subject-matter 
of the first Rule. Shortly stated, the point 
involved is whether the Subordinate Judge 
had jurisdietion to grant time, or whether 
he was bound to issue attachment as soon 
as the application was presented to the 
Court by the decree-holder. The learned 
Counsel for the judgment-debtor argued 
that under O. XXI, rr. 17, 24 and 26 of the 
Code of Civil Procedure the Subordinate 
Judge had jurisdiction to extend the time for 
satisfying the decree. Sub-section (4? ofr. 17, 
O. XXI, lays down that when an application 
for execution of a decree has been admitted 
the Court “shall”, subject to the provisions 
hereinafter contained, order execution of the 
decree,” j 

Rale 21 provides that “when the prelimi- 
nary measures (ifany)required by the forego- 
ing rules have been taken, the Court shall, 
unless it sees cause to the contrary, issue its, 
process for tha execution of the decree.” 


Rule 26 relates to stay of execution and 
the portion, which has been relied upon, 
reads as folllows:— : . 

“The Gourt to which a decree has been 
sent for execution shall, upon sufficient: 
cause being shown, stay the execution of 
such decree for a reasonable time, to enable 
the judgment-debtor to apply to the Court 
which passed the decree ............ for an 
order to stay the execution." 


It is contended on the basis of the above 
rules that the Subordinate Judga had juris- 
diction; and that he had a discretion to 


- postpone attachment, if he considered that 


there were sufficient grounds for allowing 
time. It was further argued that the Subordi- 
nate Judge exercised his discretion, and 
that unlezsit can be shown that he exercised 
that discretion arbitrarily, and in such a 
manner as to cause irreparable loss or injury 
to the aggrieved party, this Oourt ought not 
in the exercise of its revisional jurisdiction 
to interfere, i 
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It was next contended that, apart from 
these provisions of the Code conferring a 
diseretion upon the Court in express terms, 
every Court has inherent jurisdiction to pass 
Such orders as may be hecessary for the 
ends of justice. The Court below, it was 
pointed out, had not refused to execute 
the decree, but had merely allowed time to 
the judgment-debtor to arrange for pay- 
ment, The security, it was argued, is 
ample, and, therefore, there can be no ques- 
tion of irreparable injury or loss. 

So far as r. 26 of O. XXI is concerned it 
ssemsto be plain that it can be of no avail 
to the judgment.debtor, inasmuch as the 
ground on which it was sought to stay 
execution is not the ground mentioned 
therein. There was apparently no sug- 
gestion of making any application to the 
Bombay High Court for stay of execution. 

Adverting tor. 24(1) the words “unless 
it sees cause to the contrary” have been 
relied upon, and they would appear at firat 
sight to confer a discretion upon the exe- 
cuting Court to postpone execution. It was 
held, however, in the caseof Ishan Chunder 
Rai v. Ashanoollah Khan (11), that these 
words are to be explained by reference to ex- 
press provisions in the Code, e. g., ss. 343 and 
246 (corresponding to O. XXI, r. 29, and O. 
XXI, r. 18 respectively in the present Code). 
It was held further thatitis not open toa 
Court of execution to refuse to execute a 
decree against which no appeal has been 
preferred and in respect of which the time 
for appeal has expired. Upon general 
grounds this view seems to commend itself, 
since the function of an execution Court 
is to execute the décree, and as a general 
rule a person, who has obtained a judg- 
ment, is entitled to obtain execution forth- 
with. Moreover, it can hardly have been 
intended by the Logislatuie that a Court 
exercising the limited functions of an exe- 
cuting Court should have discretion to 
postpone execution from time to time, the 
consequence of which might well be to 
frustrate the decree and perhaps to render 
it infructuous. In the absence of any such 
power plainly conferred by the Code, and 
of any authorityin favour of such power, 
we must, in my judgment, hold that tke 
- orders postponing execution were made 
without jurisdiction. At the same time I 
should like to make it clear that Iam not 
prepared to go so far as to hold that an 
executing Court has under no circum- 
stances whatever any discretion toallow time, 
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There may be circumstances in which the 
Court would have discretion to grant 
reasonable time, e.g, in case of illness of 
the judgment debtor, or again in the cir- 
cumstanoss referred toin the specific pro- 
visions of the Code already mentioned 
above. But that discretion would. not extend 
to repeatedly postponing execution of the 
decree in sucha way as to prejudices the 
rights of the decree-holder, and where, as 
here, guch a course has been adopted, I 
think it must be held thatthe executing 
Oourt has failed toexercise a jurisdiction 
vested in it by law. Ia my opinion, therefore, 
this Rule must bə made absolute. 

In Rule No. 1223 the question involved 
is whether the precept issued by the Bom- 
bay High Court should not be declared 
to have been issued without jurisdiction. 
In this connection allegations and counter- 
allegations have been made as to vindictive- 
ness onthe part of decree holder, it being 
alleged on behalf ofthe judgment-debtor 
that the decreo-holder has been actuated by 
malice because he failed to obtain from the 
judgment-debtor a large sum of money by 
way of commission forsecuring a renewal 
ofthe mortgages, while on behalf of the 
decree-holder, on the other hand, it has been 
represented that, so far from betraying 
any vindictive spirit, he has treated the 
judgment-debtor with every possible con- 
sideration, and has repeatedly given him 
time to make payment, . 

The question as to the motive which ac- 
tuated the decree-holder is entirely irrele- 
vant, and the matter must be decided with 
reference to the legal rights of the parties, 
and not upom any such extraneous considera- 
tions. s 

The general question as to the jurisdic- 
tion of an executing Court to go behind a 
decree was recently considered by a Full 
Bench of this Court in the ease of Gora 


"Chand Haldar v Profullu Kumar Roy (22), 


It has been urged õn behalf of the judg- 
ment debtor that that decision concludes 
the matter, and that the Court below not 
only had jurisdiction, but that it was its 
bounden duty to refuse to act “upon the 
precept, if it was of opinion that it had 
been issued without jurisdiction. The 
present case, however, would hardly ap- 
pear to be covered by the Futi Bench de- 
cision. What was held in that case was 
that, where it was apparent that the Court 


(22) 89 Ind. Cas. 685; 53 C. 166; 29 C. W. N. 948; 43 
O. L. J. 1; A. I. R. 1925 Cal. 907 (F. B.). 
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which made the decree had no jurisdiction, 
whether pecuniary or territorial, to make 
it, the Executing Court is entitled to re- 
fuse to execute it on the ground that it 
was made without jurisdiction, No such 
question arises here, and it cannot be said 
that the precept on -the face of it is bad. 
No question of pecuniary or territorial 
‘jurisdiction is involved. The allegation 
here is thatthe Bombay High Court had 
no jurisdiction to issue the precept by 
reason of the fact that it had already trans- 
ferred the decree to this Court for execu- 
tion, and, therefore, had no longer any 
seisin of the case. Thatis a question of 
law not altogether free from difficulty, the 
decision of which must depend upon the 


interpretation of s. 46 and other sections 


the Code of Civ.l Procedure, 
pan eh to me that the Execution 
Qourtis not the proper Court to consider 
such matters. The function of an exe- 
cuting Oourt is to execute, and not to de- 
cide intricate questions of law, such power 
‘as it has to decide being limited to ques- 
tions arising out of the decree itself. 
When a decree has been transferred, or 
precept issued, the existence of a decree, 
or precept susceptible, and. capable of exe- 
cution is assumed, and it seems to me 
that it isthe duty of the executing Court 
to proceed upon that assumption. [Hasan 
Ali v. Gauzi Ali Mir (23)]. The proper place 
to raise the question of jurisdiction is in 
the Court which passed the decree, or 
precept, and to allow such a question, as 
is involved here, to be raised in the exe- 
cuting Court would, in my opinion, be to 


+ adopta .most dangerous ‘principle fraught 


with possibly mischievous consequences. 
If the Court had no jurisdietion to issue 
ihe precept, the ordinary course would be 
to assai] the order by way of review or 
appeal I venture to think that, it can 
never have been intended that such a mat- 
ter should be raised and decided in the 
executing Court, ‘the result of which would 
be that the executing Court would be 
virtually sitting in appeal over the Court 
which issued the precept. l 
Adverting to 8. 46 of the Code of Civil 
Procedure tke material portion of that 


' section leys down that the Uvurt, which 


8 the decree, may, whenever it thinks 
uns precept. It has been urged on 
behalf of the judgment-debtcr that the 


Quit 3 Uc 
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Bombay High Court, having transferred 
the decree to this Court, had no longer 
any seisin of the case or jurisdiotion t8 
issue the precept. Itis well settled, and 
this has not been disputed, that the Court 
which passes a decree can issue executing 
writs simultanecusly to more Courts than 
one. If that isso, there does not seem to 
be any reason why 4 Court, having already 
transferred a decree for execution, should 
not issue a precept, which is but another 
and a special form of execution, to another 


Court, Itis, no doubt, true that what thé, 
section appears to contemplate is the 
issue of the precept in the first in- 


stance, i. e, before the decree is trans- 
ferred, the object of the procedure 
apparently being preventive, and not to 
bring the properties to sale, but to enable 
the decree-holder to obtain an interim 
attachment where there is ground to ap- 
prehend that he may otherwise be depriv- 
ed of the fruits of his decree. But, if 
the jurisdiction to issue the precept exists, 
the position cannot be altered in any way. 
by raason of the fact that the precept was 
not issued until after the decree had been 
transferred. It is conceivable that- cir- 
cumstances might arise after the decree. 
had been transferred which might render 
the issue of a precept necessary. It is 
clear from the language of the section that 
the Court which passed the decree can 
alone issue the precept, and that the 
Court to which the decree has been trans- 
ferred, would not have jurisdiction to do 
so. The result, therefore, would be that in 
the event of such cirgumstances arising. 
after transfer of the decree, if the Court 
which passed the decree ceased to have 
any jurisdiction, the provision as to proce- 
dure ty precept would be rendered nuga- 
tory, and the decree-holder would be with- 
out remedy. 1] do not think that that can 
possibly have been the. intention. The 
section itself says in plain terms that the 
Court which: passed the decree can “when- 
ever it thinks fit issue a precept,” and 
I do not think that it ean be held to 
lose that jurisdiction by reason of the fact 
that it has previously transferred the de- 
eree to auother Court for execution. 
There is authority for the view that when 
the Couit which kas made a decree has 
transferred it for execution to another 
Court, it does not completely lose all 
jurisdiction in respect of execution there- 
of. [Sce Baijnath Goenka v. Holloway 
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illustrated by reference to ss. 232 and 295 
of the former Code of Civil Procedure 
(corresponding to O. XXI, r. 16 and s. 73 
respectively of the present Code). Refer- 
ence may also be made in this connection 
to O. XXI, r. 26- of the Code which sup- 
ports the same conclusion. 

In my judgment we must hold that the 
Subordinate Judge had no jurisdiction to 
question the validity of the precept updn 
the ground which has been urged here, 
and J would hold further that, if he had 
jurisdiction, the Bombay High Court had 
in fact jurisdiction to issue the precept. 
Iam also of opinion that upon the applica- 
tion for attachment being presented to 
the Subordinate Judge he was bound 
under s. 46 to proceed with the attach- 
ment. The language of subs. (2) of s. 48 
is clear and unambiguous, and says that 
“the Court, to which a precept is sent, shall 
proceed to attach the property.” 


In my judgment, therefore, this Rule must 


- be discharged. 

The result ia that I agree with the con- 
clusions at which my learned brother has 
arrived, and with the orders which he has 
made in disposing of these Rules. 

ALN, A. Rule discharged. 


ALLAHABAD HIGH COURT. 
Civit Revigion No. 56 or 1927. 
April 22, 1927. 
Present :—Mr. Justice Mukerji. 
RAM SAROOP AND ANOTBER— OLJECTO!8 
Versus 
KHADERAN KOHAR— PETITIONER. 
Provincial Small Cause Courts Act (IX of 1887), s. 
1?--Application to get aside ex parte decree—Tender 
of decretal amount--Payment into treasury within 
three days—Validity of tender—Allahabad + High 
Court Rules, Chap. IT, r. 12. 
A defendant against whom a decree had been 
passed ex parte by a Small Cause Court applied on 


3rd December 1926 for setting aside the decree and ' 
with the application tendered the decretal amount. | 


The amount was actually put intothe treasury only 
on the 6th of December. The Sth of December was a 
holiday: 

Held, that in view of Rule No. 12 of Chap. II of 
the General Rules framed by the High Court, the 
tender was a good tender. 

Civil revision from an order of the City 
Munsif, Benares, dated the 12th of Febru- 
ary, 1927. 


HARI SINGH v, MUHAMMAD SAID. 
(21)]. In the case in question this was 


523 


Mr. Shiva Prasad Sinha, for the Appli- 
cants. 

JUDGMENT,-—This is an application 
to revise an order of the Munsil of Benares 
exercising the powersof the Judge, Small 
Causé Court. lt seems thaf there was an 
ex parie decree against the opposite party 
(who has not appeared beforethis Court). 
He made an applieation for setting aside 
the ez parte decree on the 3rd of December, 
1926, and with that application he made a 
tender of the decretal amount. The dec- 
retal amouht was actually put into the 
treasury on the 6th of December, 1926. 
The learned Judge in the Court below ac- 
cepted the payment as good. It is contend- 
ed in this Court that this payment was 
delayed and the learned Judge was not 
justified in treating the payment as good. 

Under the rules framed by this Court : 
vide Rule No. 12, Obap. II of the General 
Rules and Form No. 43 the Treasury Officer 
is directed to receive a payment if made 
within three days of the tender. This is 
a very salutary rule and would be neces- 
sary for transaction of business. The office 
hours are not the same for Civil Court and 
the treasury and there may be intervening 
holidays. In this particular case 5th of 
December, 1926, was a holiday and the 
money having been paid into the treasury 
on the 6th of December, it was paid within 
three days. The tender was, therefore, a 
good tender and within the rules of the 


High Court. The petition is dismissed but 
without costs. 
A. N. A, 


Petition dismissed, 


LAHORE HIGH COURT. 
Fir Civin Appeal No. 2735 oF 1920, 
July 1, 1926. 

_ Present; —Mr. Justice Harrison and 
Mr. Justice Addison. 
HARI SINGH —PLAINTIFF—ÁPPRLLANT 
UCTSUS . 
MUHAMMAD SAID AND orngks— 
Ds FENDANTS— RESPONDENTS. 
Limitation Act (IN of 1008), ss. 9, 14, Sch. I, Art, 
li?—Suit on foreign judyment—Limitation, com- 
mencement of— Proceedings to set asife ex parte deeree 
in foreign Court, time spent in, whether can be 
excluded— Civil Procedui e Code (Act V of 1908), 0. V, 
r. 15, O. XLVII, r, 9—Review, application for, 
rejection of —Second and third applications for review 
on same grounds, whether can be  entertained~ 
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Summons, service of— Servant, service on, whether pro- 
per—Jurisdiction, submission to, what amounts to— 
Nationality —Son of foreign subject, whether subject 
to jurisdiction of Courts of country of birth —Resi- 
dence in such country, effect of. . 

An application,to set aside an ex parte decree is 
not, strictly speaking, an application for a re-hearing 
of the suit and the proceedings consequent on such 
an application are not a branch of the suit which is 
terminated when the ex parte decree is passed. The 
suit does not revive, if at all, until after the pro- 
ceedings onthe application are terminated success- 
fully. [p. 531, col. 1.] . V 

A suit on a foreign judgment is govérned by 
Art.117 of Sch. I to the Limitatign. Act and in 
accordance with the provisions of s. 9 of the Act 
when limitation has once begun to run no subsequent 
disability or inability to sue, stops it from running. 

: [p. 531, col. 2.] . . : 

A foreign judgment may be final and conclusive 
though it is subject to appeal and though an appeal 
against it is actually pending in the foreign country 
where it was given. The pendency ofan appeal in 
a foreign Court might afford ground for the equitable 
interposition of a British Court to prevent the pos- 
sible abuse of its process and on proper terms to stay 
execution in the action, but it would not bea bar to 
the action itself. Even a stay of execution does not 
affect the finality ofa foreign judgment which never- 
theless can be sued on. (p. 531. col. 1.] KK 

he Courts contemplated by s. 14 of the Limitation 
Aet are British Indian Courts and the provisions of 
that section and of other ‘similar sections in the 
Limitation Act have no application to proceedings 
taken in foreign Courts. [p. 532, col. J.J —— 

Apart from the provisions of the, Limitation Act 

'jtself there is no principle which, can legitimately 
be invoked to add to or supplement the provisions of 
the Act. [p. 533, col. 1.] : 


. An ex parte decree was obtained in a foreign 
Court by the plaintiff. The defendant applied to set 
aside the ex parte decree and during the course of 
very protracted proceedings, various orders were 
passed upon this application the effect of some of 
which was to give an option to the defendant to have 
the suit re-heard on complying with certain con- 
ditions, There were, however, reviews and counter- 
reviews of the orders passed during tle proceedings 
and eventually, some years after the application to 
set aside the ex parte decree had been presented, the 
application was dismissed. The ex parte decree was 
not in fact upset or reversed as the result of these 
proceedings and there was no actual re-hearing of 
the suit nor was afresh decree substituted jn place 
of the ex parte decree. The plaintiff then instituted 
a suit in ‘a British Courteupon the basis of ‘the 
ex parte decree, long after the expiry of 6 years from 
the date of such decree: . 

Held, that limitation in respect of the suit began 
to run from the date of the ea parte decree and that 
the course of limitation was neither arrested nor 
suspended by anything that took place in the pro- 
ceedings in which an attempt was made by the 
defendant to have the ex parte decree set aside and 
that, therefore, the suit in the British Court was 
barred by time. e[p. 531, col. 2.] : 

Once a decision has been given and no appeal lies, 
that decision can only be questioned on certain 
grounds whieh are not technical in the sense in 

which the word is often used, of being almost arbi- 

trary and not based on any principle, but technical 
in the sense that the reasons justifying any modi- 
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fication or alteration must be reasons, which strictly 
fulfil the condition of being such that they could not: 
be taken into account at the time the original order 
"was passed and this forno fault of the party who 
seeks a ré-considerat®on of the decision. [p. 535, col.'1.] 

A review is nof an appeal. lt is not a means of 
putting right a mistake, however heinous; and 
reluctant as all Courts must betoadmit an appli- 
cation for review, they must be doubly reluctant to 
admit a second application, and in the naturé of 
things it is radically unjust to admit a second 
application on the same grounds; for to do so must 
be tantamount to re-considering the correctness of 
the second, if not of the first, decision- on, the same 
materials. To entertain a third application for review 

-on the same grounds isa mere travesty. of judicial 
procedure anda decision arrived at in consequence 
of the granting of such an application cannot be 
recognised as a valid decision by a British Court. . 
ibid. ; 
ii provisions ofr. 9 of O. XLVIT, of the Civil 
Procedure Code do not bar a second application for 
review on new grounds ifmade within limitation. 
Buta party cannot go on for ever presenting petition 
after petition for review containing the samc grounds 
until somehow he succecds and has the obnoxious 
order reversed. [p. 534, col. 2.] 

In the absence of evidence as tothe principle of 
nationality obtaining ina foreign country, it can- 
not be held that the mere fact that'a certain person, 
whois theson of a foreign subject, was born in 
that particular country and has occasionally resided 
there or taken up service under the Government of 
that country, renders him a subject of that country. 
The Courts of such country would, ` therefore, 
ordinarily have no jurisdiction over suzh a person 
in an action in personam against such person. Nor 
would the fact that sucha personhas exeeuted 
powers-of-attorney in favour of subjects of such 
State amount to a submission to the jurisdiction of 
the Courts of that State in any particular suit jin the 
&bsence of evidence that any of the powers-of-attorney 
related to that particular suit. fp. 536, col. 1.] 


An application by'a foreign subject to- set aside 
an ex parte decree passed against him in the Court 
of a foreign State and the filing of an appeal from 
the decision of sucha Court amount to a submission 
to the jurisdiction of the Courts of that country. [p. 
536, col. 2.) i 

A decree passed by a foreign Court ex parte 
against a defendant who wasa minor at the time 
of the institution of the suit and who was not prc- 
perly represented in the suit bya guardian ad litem, 
must be held to be opposed to the interests of 
natural justice and cannot form the basis of a judg- 
mentin a British Court It is immaterial that the 
defendant attained majority during the pendency of 
the suit and before the ex parte decree was passed 
against him unless it is shown that afterhe attained 
majority notice of the suit, which was pending 
P EE him, was given to him. [p. 537, col, 2; p. 538, 
eo). 1. 

A servant is not a member of the family within 
the meaning ofr. 15 of O. V of the Civil Procedure 
Code and service of summons upon a servant, there- 
fore, does not amount to due or proper service. [p. 
538, col. 2.] R 

i Case-law discussed.} - 

First appeal from the décree of the Sub- 
ordinate Judge, First Class, Lahore, dated 


the 31st August, 1920, — ,, 


e 
= 
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Pandit Sheo NarainR3XB., Bakhshi Tek 
Chand, Mr, M. L. Puri and Sardar Partap 
Singh, for the Appellant, 

Messrs, Moti Sagar, R, B., Mehr Chand 


Mahajan, Mohsin Shah and Raj Krishen,, 


for the Respondents. : 
JUDGMENT. 

Addison, J.—This is an appeal by the 
plaintiff, Hari Singh, whose suit in the 
Court of the Subordinate Judge, First Class, 
Lahore, on a foreign judgment obtained 
in the Pooneh State was dismissed. The 
Poonch State is a dependency of the State 
of Kashmir and Jammu. One'Nizam Din 
who belonged to Riasi in the Kashmir 
and Jammu State, entered the service of 
the Poonch State and ended by being 
` Wazir or Prime Minister there. He left 
Poonch State in Sambat 1950 (1893, A.D.) 
and wenthome to Riasi in the Kashmir 
and Jammu State where he died in 
Sambat 19.1 (1894, A. D.) 
his career in the’ Poonch State he was 
imprisoned. Atthat time he was succeed- 
ed as Wazir by Kartar Singh, the brother 
of Hari Singh, the present plaintiff. It 
would appear that Kartar Singh and 
Nizam Din took a joint farm of the revenue 
of certain villages of the Poonch State 
and the allegation is that Nizam Din for 
the most part collected this revenue and 
had not accounted to his partner for it. 

The first, we know about the matter in dis- 
pute is from the petition dated the 3rd July, 
1902, which Hari Singh presented to the 
Wazir of the Poonch State on his own behalf 
andon behalf of the minor son of his de- 
ceased brother, Kartar Singh. He men- 
tioned ir this that he and Kartar Singh 
instituted a suit on the 15th April, 1891, for 
possession of certain villages and recovery 
of profits from Nizam Din, the father: of 
Fercz Din, Muhammad Din and Mehtab 
Din, the three defendants in this suit. 
According to this petition that suit was 
still pending and an order kad been record- 
ed in it that an account should be rendered 
and possesion of the villages given. There- 
after, it was stated, they instituted another 
suit in March 1899 for rendition of accounts. 
In this latter suit summonses were issued to 
the three sons of Nizam Din from the Court 
of the Chief Judge, Poonch, on the :0ih 
April, 1899, and these were served at Riasi, 
their home in the Kashmir.and Jammu 
State.. Subsequent to this, the proceedings 
were ex parie against the three defendants 
of whom Mahtab Din was & minor. It was 
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admitted in the petition of the 3rd July, 
1902, presented to the Wazir, that no date 
was fixed in that case, nor had anything 
been doneinit from 1899 to 1902 after the 
issue of the summonses. It was prayed 
that it should be proceeded with. 

Prior to becoming Wazir, Sardar Devi 
Singh to whom the petition was presented 
had been Judge ofthe Chief Court of Poonch. 
It is obvious that the petition should not 
have been presented to him but to hig 
succeesor as Judge of the Chief Court 
namely, Pandit Pyare Lal. There is no Civil 
Court of the Wazir of Poonch and the Court 
which is over the Chief Judge, is the Raja 
himself, though it would appear from the 
record that the Wazir advises the Raja in 
appeals coming to him. However, Sardar 
DeviSingh issued summonses to the de- 
fendants in 1902 and they appeared before 
him. He applied to the Chief Judge for 
therecords but nothing but some charred 
fragments could be produced as there had 

*been a fire in the Courts a short time before 
the application had been made. The de- 
fendants appeared and protested before 
the Wazir that there was no pending case 
and that the suit instituted in 1829 had 
been struck off the list of pending cases, 
It is not now claimed that the appearance 
of the defendants before the Wazir in 1902 
amounted to a submission to the jurisdic- 
tion of the Poonch Courts as obviously the 
Wazir had no power to take anyaction. On 
the 23rd of August, 1902, the Wazir appears 
to have passed an order that the application 
could not be heard as there was no record 
and that a fresh suit should be brought. He, 
however, explained this order in a note 
dated the 16th September, 1902, as being not 
an order but a note of the objection of the 
defendants. ‘ Bo that as ib may, about June 
1903, the petition was sent to the Court of 
the Chief Judge of Poonch, namely, Pandit 
Pyare Lal. lle recorded an order dated the 
26th of, June, 1903, that as proceedings in 
the case were not going on at the time the 
record had been destroyed, fresh summonses 
should issue to the defendants. At the 
same time he ordered that the date of the 
institution of the suit; which was numbered 
as No. 4 of 1:03, should be taken as being 
1899. He alsoordered the plaintiff to prove 
that he had instituted the suit for accounts 
on a stamp of Rs. 10 and he left over till the 
defendants should appear, th question of 
whether a ten-rupee stamp, this being the 
proper stamp for declaratory suits only, wag 
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sufficient, Finally, the plaintiff was direct- 
ed to produce a copy of the original plaint, 

It would appear that Feroz Din and Mu- 
hammad Din, two of the brothers, were 
' gerved by post in April 1904 at Labore 

where they were residing and where they 
had bought considerable property. Noneof 
the defendants appeared and ex parte pro- 
ceedings were taken against them including 
the minor brother Mahtab Din. Mahtab 
Din became a major about the beginning 
of October 1904, He was not informed 
after he became a major mu proceeding? 
ere going on against him in Poonch. 
On tha ged of January, 1905, the Chief 
Judgeof Poonch State, Pandit Payare Lal 
gave judgment ex parte against all the three 
brothers for Rs. 1,603,509 5-0 to be satisfied 
out of the property inherited by them from 
their father. The finding was that the 
amount due was Re. 82,890-3-0 but interest 
wasallowed on that sum up tothe date of 
the decree at 12 per cent. per annum. This 
-brought the decretal amount upto the sum 
named and further interest at 6 per cent, 
per annum was allowed on the decretal 
amount, There was no Law of Limitation in 
the Poonch State until 1910 and the ac- 
counts taken were for this reason from about 


1878, : 

. On the 17th of February, 1905, that is, a 
month andahalf after the ex parte judg- 
ment was delivered, the defendants present- 
ed an application to the Ohief Judge of 
Pooneh to have the ex parte décree against 
them set aside on the ground that no sum- 
monses were duly issued to or served upon 
Feroz Din and Muhammad Din and that the 
minor Mahtab Din had received no notice. 
Tt was stated in this petition that Feroz 
Din was seriously ill at Lahore when tha 
case was heard and that Muhammad Din 
could not leave him, The Chief Judge gave 
& very Short time to produce evidence in 
support of this contention and none was 
produced. On the 14th of November, 1905, 
the Ohief Judge made a conditional order 
to the effect that the ex parte decree would 
be set aside provided the defendants de- 
posited within three months in cash or 
currency notesthe full decretal amount to- 
gether with Rs, 490 on account of costs and 
compensation for the plaintiff. On the 10th 
of February, 1906, the Chief Judge extended 
the time for paying the decretal amount, 
ete., by two Months, without any ap plication 
having been made to him for this conces- 
gion, Then on the 12th of April, 1906, the 
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conditional order of the 14th of November, 
1905, was vacated, as the money had not 
been deposited. 


On the 13th of September, 1908, the three: 


„defendants through their agent Hakim 
Karam Ilahi ingtituted an appeal in the 


Court of the Raja, praying that the order of ` 


the Chief Judge, to the effect that the total 
decretal amount in addition to damages and 
costs should be deposited, be set aside and 
that the suit be re-heard without any condi- 
tion. On the 8th of March, 1903, Feroz Din 
applied to the Raja for an order that the 
decree now in question and certain other 
decrees should not be executed against the 
persons of the defendants as they had been. 
passed against them only to the extent to 


which they had inherited property from ` 


their father. It was stated that the decree- 
holders intended to execute the decrees 
againsttheir persons aud that this state of 
affairs prevented their coming into Poonch 
to prosecute their appeal. On the l4th of 
May, 1909, the Raja granted this request. 
Then on the 7th of September, 1909, the 
Raja wrote his order in the appeal of the 
defendants and thatorder went much fur- 
ther than what was prayed for in the memo- 
randum of appeal; for, after going into the 
facts very fully, the Raja decided that not 
only should there be a rehearing of the old 
case but that in the circumstances already 
described the decree of the Chief Judge, 
.dated the 3rd of January, 1905, should be 
completely set aside with liberty to the 
plaintiff to institute a fresh suit if he so 
desired on the same cause of action after he 
had paid full Court-fees on the amount 
claimed. This order dated the 7th of 
Sepember, 1909, of the Raja was clear and 
well reasoned, and may besummed up 
as follows :—It was found that Nizam Din 
went to his home in Riasi in the Kashmir 
and Jammu State before he died and that 


the defendants’ had been living for some’ 


years at Lahore while they also held pro- 
perty there as wellas in other parts of the 
Punjab. It was said that Feroz Din was to 
the knowledge of the Raja suffering from 
weakness of the brain for some years and 
was not able to go about forthis reason. It 
was held thatthe Chief Judge was wrong 
according to the procedure in vogue in the 
State, in ordering the defendants to be 
served at Lahore by post. After giving 
the history of the case the Raja stated that 
he would deal with it asa whole and would 
consider what would be the just and prow 
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per course to take in the circumstances, 


which were extraordinary, as the proceed- 
ings from the commencement were against 


law. He considered it very probable that. 


the suit, which had been instituted, in 1899; 
had been dropped by the'plaintiffs as they 
had not paid the proper Court-fees and as 
the plaintiffs did not then think that they 
were likely to succeed. The Raja further 
noted that neither the original plaint.nor 
a copy of it was produced by the plaintifis 
in the Court of tha Chief Judge and also 
that the Chief Judge had himself held in 
his judgment that Court-fees should have 
been paid upon the approximate sum to 
which the plaintiffs thought they were en- 
titled,and though he, the Chief Judge, had 
raised the question of the Court-fee in his 
order of the 26th of June, 1903, he finally 
dropped it and went on with thesuit without 
compelling the plaintiffs to value it cor- 
rectly. This was against the interests of 
the State and the action of the Chief Judge 
was to be deprecated. The Raja, therefore, 
considered that the document before him 
was not a valid plaint and should. not have 
been retained in the Court. The Raja also 
noted the wrong course taken by the plaint- 
iffsin presenting their application of the 
ard of July, 1902, to the Prime Minister who 
had once been the Chief Judge, instead of 
to his successor. He held that the order of 
the Wazir dated the 23rd of August, 1907, 
was an order rejecting the application of tke 
plaintiffs dated the 3rd of July, 1902, in spite 
of the subsequent explanation of the Wazir 
which he considered unintelligible, It was 
the successor of that Wazir who sent the ap- 
plication to the Chief Judge because it ap- 
peared to him to be a civil suit with which 
the Wazir had no connection. The Raja 
further considered that there were no pro- 
per proceedings before the Chief Judge, 
Pandit Pyare Lal, because the Wazir had 
definitely rejected the plaintiffs’ application 
' on the 23rd of August, 1902, and this meant 
that there was no suit pending which could 
be sent by the next Wazir to the Chief 
Judge. Jie also held that it was not com- 
petent for the Chief Judge to proceed ex 
parte against the minor without first ap- 
pointing a guardian ad litem who was 
willing to act for him. The Raja further 
noted that though the Ohief Judge fixed 
certain dates for evidence no proof was 
‘tendered beyond the statement of Hari 
‘Singh, plaiatiff. On the grounds of law 
` pnd justice, therefore, he held it impossi- 
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ble to maintain such a decree in any form. 
Actingas a Court of Revision he set aside 
the ex parte decree dated the 3rd of Janu- 
ary, 1905, completely but gave permis- 
sion to the plaintiff to institute a proper 
suit within three months on full Court- 
fees. He pointed out thatéhis would not 
affect the plaintiff's claim as there was 
no Law of Limitation in force in the 
State. 

Though the Raja dated and signed the 
above order on the 7th of September, 1909, 
it wa$ not communicated to the parties 
until the 7th of August, 1910, and this 
because of the failure of the Wazir to do 
his duty. As illustrating the procedure 
adopted in appeals before the Raja the 
order of the Wazir dated the Ist of 
August, 1908, in the above appeal may he 
mentioned. It was the Wazir who heard 
‘the arguments and then recorded a note 
to that effect, adding that the record of 
the case would be submitted to His High- 
ness the Rajaso that all the facts might 
be related to him and that the parties 
should also appear before him, Presum- 
ably, therefore, they did so and finally 
the Raja wrote his order. This order was 
not communicated because the Wazir kept 
the record as he desired the Raja to 
modify his order. In fact the Wazir 
wrote to the Raja on the 24th of March, 
1910, suggesting that the best course would 
be to set aside the ex parte decree uncon- 
ditionally and to remand the case fora 
re-hearing on the merits, without ordering 
a fresh suit to be instituted on full Court- 
fees. The Raja on the 15th of August, 
1910, passed an order refusing to go into 
this questipn which had previously been 
disposed of by him in detail, He accord- 
ingly ordered the Wazir to communicate 
the judgment to the parties and this was 
done on the 17th of August, 1910, by an 
order signed by the Raja and by the 
Wazir? This must be taken to be the 
date when the Raga’s order was announc- 


ed: - 

On the 12th of November, 1910, the 
plaintiffs presented their first application 
for review of the judgment of the Raja 
which they noted in their petition as being 
dated the 15th of August, 1910. lt waa 
to the effect that the whole decree could 
not be set aside as the appgal was only 
against that part of the Chief Judge's 
judgment which imposed the condition of 
the deposit of the full decretal amount 
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before the ex parte decree could be set 
aside. It was further claimed that the 
Wazir did not announce the Raja's order 
of the 7th of September, 1909, till so long 
afterwards as he considered that it would 
only become final if both the Raja and the 
Wazir signed it. It was prayed that this 
matter should be further gone into. Other 
numerous grounds of review were given 
but the review was rejected apparently 
without notice to the defendants on the 6th 
of December, 1910. 

A second application for review was then 
presented on the 16th of February, 1911, by 


the plaintiffs but this has not been prov-_ 


ed nor hasacopy of it been placed upon 
the record. It is obvious, however, from 
the Raja’s order dated the 12th of July, 
1911, which was signed both by the Raja 
and the then Wazir, that the grounds of 
review were the same. This order dated 
the l?th of July, 1911, gives nearly the 
same reasons as were given in the first 
order of the 7th of September, 1909, but 
there is a very specific allusion to the 
plaint in this last order which requires 
further mention. According to this order 
the plaint was destroyed in the fire. There- 
after the plaintiffs put in an application 
on an eight-anna stamp which seems to 
have been regarded as their written plaint 
and which apparently formed the basis 
of the proceedings before the Chief Judge. 
The Raja again examined it to see if it 
could possibly serve the purpose of a 
regular plaint and found -that it could 
not as it did not contain the particulars 
that the plaintiffs were bound to enter in 
their plaint, such as a detailed statement 
of the .facts relating to the, partnership 
on which the. plaint was based, etc. 
The ‘Raja, therefore, maintained his pre- 
vious order in all respects except that he 
added a condition that the defendants 
would not be allowed to defend the new 
suit when and ifit was instituted unless 
they deposited Rs. 5,080 by way of secur- 
ity. This order of the 12th of July, 1911, 
therefore, left matters in much the same 
state as they were. 

Oa the 9th of October, 1911, the plaintiffs 
presented still another application regard- 
ing the Raja's order. They definitely 
prayed for review of the orders dated the 
7th of September, 1909, and the 12th of 
July, 1911. This has only to be read to 
geo that it was a petition seeking the 
review of a review. On it an order dated 


HARI SINGH V. MUHAMMAD SAID. 


“Other reasons were advanced. 


[102 1. 0. 1927] 


the 23th of August, 1914, was passed 
setting aside the order dated the 7th of 
September, 1909, as being illegal and re- 
storing the original conditional order of 
the Chief Judge dated the 14th of No- 
vember, 1905, sitbject to this qualification 
that instead of depositing the full decretal 
amount the defendants had to deposit only 
Rs. 25,000 in order to get the ex parte 
decree dated the 3rd of January, 1905, set 
aside and the case re-heard on the merits. 
This means that the old ex parte decree 
dated the 3rd of January, 1905, was again 
in force on the z9th of August, 1914, and 
was capable of execution from that date 
though the defendants could have the 
case re-heard onthe merits.if they paid 
into Court Rs. 25,000 within three months. 
Nothing is said in this order about the 
illegality of the procedure regarding ser- 
vice and proceeding with the suit against 
the minor without a guardian ad litem, 
etc. The order was, of course, ex parte. : 

On the 21st of November, 1914, Feroz 
Din and Mahtab Din, two of the defend- 
ants, applied for a review of the order 
dated the 29th of August, 1914. In their 
petition they pointed out that when a 
review is once rejected it cannot be again 
accepted on the same gruunds, while the 
last petition for review was also barred 
by time as the Law of Limitatien came 
into force in Poonch in August 1910, 
On the 
3rd of May, 1915, the plaintiffs applied to 
the effect that the three months allowed 
by the Raja for the deposit of Rs. 25,010 
by the defendants had passed and that, 
therefore, the decree of the Chief Judge, 
dated the 3rd of Januafy, 1:05, should be 
held to be final. By order dated the 16th 
of June, 1915, the Raja rejected the appli- 
cation for review of the defendants and 
ordered that tho original ex parte decree 
of the Chief Judge, dated the 3rd of 
January, 1905, should stand. On the merits 
of the cese he said nothing as there was 
no appeal before him on the merits and 
he only dealt with his own order of the 
7th of September, 1903, passed in the pro- 
ceedings to set aside the ex parte decree, 
The same remark was made in the order, 
dated the 29th August, 1914. The Raja, . 
therefore, as an Appellate Court, did not 
go into the ‘merits of the original ex parte 
decree dated the 3rd of January, 1905, so 
that it cannot be said that it merged in 
his last orders, 7 
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The plaintiff, Hari Singh, then brought 
the present suitin the Court of the Sub- 
ordinate Judge, First Class, Lahore, on the 
basis of the above-mentioned judgment, 
on the 15th of August, 1936. He sued for 
the recovery of Hs. 2,79,307-80 to which 
sum the original decretal amount had 
grown by reason of interest. He alsoclaim- 
ed future interest on the above sum, at 
6 per cent. per annum from the date of the 
suit,. The suit was brought against l'eroz 
Din, the minor son and widows of Muham- 
‘mad Din, and Mahtab Din. Feroz Din died 
during the pendency of the suit and his 
minor son and daughters and widows were 
brought upon the record as his representa- 
tives. The plaint stated that the ex parte 
judgment was obtained on the 3rd of Janu- 
ary, 1905. It also mentioned the order of 
the Raja, dated the 7th of September, 1909, 
cancelling the decree, then obtained, but it 
added that the last-mentioned order was 
‘set aside by the Raja on review on the 
29th of August, 1914, and that a’ petition 
for review presented by the defendants was 
rejected on the 16th of June, 1915. It was 
said that this last order of the 16th of 
June, 1915, was a final and conclusive order 
which fully maintained the ex parte judg- 
ment of the Chief Judge dated the 3rd 
of January, 1905. Lastly, the plaint stated 
that Mahtab Din had given up his rights 
in his father's property but he had been 
impleaded asa defendant by way of pre- 
caution. 

The defendants pleaded that the ex parte 
judgment of Pandit Pyare Lal was illegal 
and without jurisdiction, no suit having 
ever been legally «instituted in his Court; 
that the decree passed by Pandit Payre 
“Lal was declared null and void by the Raja 
for the various reasons given by him in 
his exhaustive judgment dated the 7th of 
‘Geptember, 1909; that those reasons still 
held good; that two distinct and independ- 
‘ent applications for review of that order 
had been rejected; that the judgment in 
‘question was the result ofintrigue among 
‘the State officials against Nizam Din, the 
late Wazir, and his sons and offended 
against natural justice; that the order ac- 
capting the third review was illegal and 
was opposed to the principle of finality and 
“was thus against natural justice; that 
"Mahtab Din was a minor when the case 
‘was started in the Court of Pandit -Pyare 


Lal, was not represented in the proceedings - 


which led to the ex parte judgment and had 
B4 


HARI SINGH v. MUHAMMAD saib. 


599 
no knowledge of them, while Feroz Din and : 
Muhammad Din also had no notice of those 
proceedings; that Muhammad Din died dur- 
ing the pendency of the proceedings in the 
third review and his legal representatives 
were not brought on the record and had no 
knowledge of them and were, therefore, not 
pound by the last order passed; that the 
suit was instituted long after Nizam Din 
had left the State and had died outside it 
and that neither he nor his sons were resi- 
dents of the Poonch State at the time it 
was institused nor were they subjects of the 
State and thus Pandit Pyare Lal had no 
jurisdiction to hear this suit; that Feroz 
Din was mentally deranged during the pro- 
ceedings in the Court of Pandit Pyare Lal 
and also aft rwards when steps were be- 
ing taken to get the Raja’s order of the 
7th of September, 1909, set aside; that Mah- 
tab Din-had not given up hisrightsin his 
father's property; and, finally, that the suit 
was barred by limitation. 

The plaintiff denied that Feroz Din was 
ever insane and alleged thet Mahtab Din 
was duly represented by Feroz Din in the 
proceedings in Poonch. He further alleged 
that the defendants were resident in, and 
subjects of, the Poonch State; that they, in 
any case, submitted themselves to the 
jurisdiction of the Pooneh Courts and 
were estopped from raising this plea; and 
that it was not necessary to bring the 
legal representatives of Muhammad Din 
upon the record of the proceedings in the 
third review as he died after arguments 
wereheard. In reply to this the defendants 
rejoined that they never submitied to the 
jurisdiction of the Poonch Courts. 

The following issues were framed :— 

(1) Has this Court jurisdiction to try the 
case ? i 

(2) Is this suit within limitation and 
what would be the starting point for limita- 
tion to tun from ? 

(3) (a) Did the defendants submit to the 
jurisdiction of the Poonch Courts? 

(b) If so, can they now plead want of 
their jurisdiction ? 

(4) lf they can, have not the Poonch 
Courts jurisdiction to try the case ? 

(5) - Was the decree passed by the Court 
there unjust andillegaland obtained fraudu- 
lently and thus could be attacked under sg. 13 
of the Civil Procedure Code? 

(6) When did Muhammad Din die and 
how will his death atfect the review pro- 
ceedings ? pi 
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(7) Was not Mabtab Din minor properly 
represented in the State proceedings and so 
is not bound by them now? 

(8) (a) Was the defendant No.1 during 
the State proceedings mentally unfit to de- 
fend himself ? 

(b) If to, ishe bound by these pro- 
ceedings ? 

(9) Is the plaintiff's claim for interest 
untenable?  . 

(10) Is not the order of the Raja dated the 
6th of June, 1915, ajudgment which can 
form the basis of a decree? 


The findings of the trial Court were as 
follows :—On issue No. 1 it held that it had 
jurisdietion to hear the suit. On issue No. 
2 it held that limitation started on the 
3rd of January, 1905, and that the suit was 
within time asthe following periods were 
to be excluded :—(1) from the 14th Novem- 
ber, 1905, to the 14th February, 1906, the 
period of three months allowed by the 
Ohief Judge to the defendants to deposit 
the decretal amount; (2) from the 12th 
September, 1906, to the 7th September, 1908, 
during which the appeal against the con- 
dition attached to the above order of the 
Chief Judge was pending in the Raja's 
Court; (3) from the 7th September, 1909, to 
the 29th August, 1914, the time spent by 
the plaintiffs in the proceedings which re- 
sulted in the review order of the latter 
date; and (4) from the 29th August, 1914, 
to the 16th of June, 1915, when the defend- 
ants’ application for review was dismissed. 
On the 10th issue the trial Court held 
that there was no legal order passed in the 
Poonch State after that of the 12th of July, 
1911, rejecting the plaintiff's second review 
application and that, therefore, the order of 
the 16th of June, 1915, was not an order 
which could be enforced by a suit in the 
Oourts in British Indis. On the third and 
fourth issues the trial Court heldthat the 
defendants were not residents of the Poonch 
State when the suit was instituted and 
were also not subjects of that State, but 
they had submitted to the jurisdiction of 
the Poonch Courts byapplying to set aside 
the ex parte decree against them. On the 
5th, 6th, 7th and 8th issues the trial Court 
held that the defendants were not bound 
by the order of the Rajadated the 29th of 
August, 1914, accepting the plaintiffs’ third 
application for review, as it offended against 
natural justice in that it re-opened a matter 
‘which had been finally closed and was in- 
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capable of being re-agitated; that Mahtab 
Din was not bound by the ex parte judg- 
ment because he was a minor whose in- 
terests were not looked after when the suit 
commenced and he had no notice of the 


` proceedings leading up to it; that neither 


was Feroz Din bound by the ex parte judg- 
ment because he was insane from some 
time in October, 1904, to some time in Feb- 
ruary, 1905, during which pericd the ex 
parte judgment was obtained; that Muham- 
mad Din’s representatives were not bound 
by the order passed in the third réview 
on the 29th of August, 1914, as he was not 
served in those proceedings and because 
his legal representatives were not brought 
upon the record when he died during the 
pendency of those proceedings. It was 
held, however, that Firoz Din and Muham- 
mad Din had knowledge of the proceedings 
in the Court of Pandit Pyare Lal, which 
ended in the ex parie judgment dated the 
3rd of January, 1905. The trial Court also 
held that there was ample evidence of in- 
trigue in the State between the Hindus and 
Muhammadans.but that there was no proof 
that the ex parte judgment was obtained by 
means ofsuch intrigue. Lastly, on the 9th 
issue, it was held that as interest had been . 
allowed by the foreign Court, it should be 
allowed in the Courts in British India. As, 
however, the judgment offended against the 
principles of natural justice for the reasons 
given, the plaintiffs’ suit was dismissed with 
costs, : 

We shall first discuss the question of 
limitation. In our opinion, the suitis clear- 
ly time-barred. There can be no doubt 
that the foreign judgment sued upon is 
that of Pandit Pyare Lal decided ex parte 
on the 3rd of January, 1905. It has been 
contended in the alternative (1) that that 
judgment ceasedto exist altogether on the 
7th September, 1809, or the 17th August, 
1910, and à new judgment took its place on 
the 29th August, 1914, from which date 
limitation began to run, and (2) that the 
judgment was in a state of suspended 
animation between the above dates and was 
then revived or resurrected by the third 
order of review. Ifthe latter position be 
aecepted, Counsel contends that to this 
period the first two periods allowed by the 
trial Court, should be added and the de- 
duetion of the total of the three would 
bringthe suit within time, If the judg- 
ment of the 8rd January, 1:05, be ignored 
we fail to see on what basis the suit is 
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founded or can proceed; for the Raja twice 
laid stress on the fact that his order was 
wholly outside the merits and had only to 
do with the setting aside of the ex parte 
proceedings, sothat there was no merger 
of the judgment ofthe 3rd January, 1905, 


', in the order of the 29th August, 1914. Be- 


sides, it was held iu ,Piroj Shah v. Qarib 
Shah (I) that proceedings consequent 
on an application for setting aside an 
ex parte decree are not merely a branch 
ofthe suit which is terminated when the 
ex parte decree is passed and the suit does 
not revive, if at all, until after the pro- 
ceedings in the application are terminated 
successfully. It was also held in Parvati- 
shankar v. Ishvardas Jagjivandas (2) that 
an application to set aside an ex parte 
decree was not, strictly speaking, an appli- 
cation fora re-hearing. It follows that the 
proasedings taken by the defendants were 
not proceedings in the suit but distinct pro- 
ceedings which might have had the effect of 
eausing a re-hearing of the suit, but which 
io the present case finally ended in leaving 
the ex parte judgment of the 3rd of January, 
1905, to stand as if was. The first con- 
tention, therefore, fails, and the second 
alone remains. {t was not claimed that 
the order dated the 16th of June, 1315, 
was the final order which could be en- 
forced, though this is what is stated in 
the 15th ground of appeal. 

It is laid down in Dieey's Conflict of 
Laws at page 448 of the Third Edition 
that a foreign judgment may be final and 
conclusive though it is subject to appeal, 
and though an appeal against it is actually 
pending in the foreign country where it 
was given. The pendency of an appeal in 
a foreign Court might afford groand for 
the equitable interposition of the English 
Court to prevent the possible abuse of 
its process and on proper terms to stay 
execution in the.aztion, but it would not 
bea bar to the action itself. Similarly, ia 
the 7th Elition of Westlake's Private 
lateraational Law at page 396 the same ex- 
position is laid down. . 

Farther, even astay of execution does 
not affect the finality of the foreign judg- 
ment which, nevertheless, can be sued on 
[vide Piggot’s Foreign Judgments, Part 
Í, pagas 73 and 74 (1403), whare' two Eag- 
lish ralings are given]. , 

(0 95 Ind, Oas. 121; 7 Lah. 161 at p. 165; 8 Lah, L. 

21. 


J. 267; A. LR. 1926 Lah. 379; 27 P. L, R. 32 
(2) 19 B, 203; 10 Ind. Deo. (N, s.) 144, 
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In the present case it is undoubted that 
the ex parte judgment obtained on the 
3rd of January, 1905, could have been exe- 
cuted at oncs and was a final judgment 
which did not become ineapable of exe- 
cution if an appeal was presented. In 
fact no appeal was ever instituted on the 
merits and all that was done was first to 
apply to the Ohief Judge to set aside the 
judgment and then to appeal against the 
condition imposed by the Chief Judge. 
Certainly until the Raja's order of the 7th 
of September, 190), was announced on the 
17th of August, 1910, the judgment remain- 
ed a final judgment and capable of execu- 


tion in the Poonch Courts as it was never 


satisfied and never set aside. From the 3rd 
of January, 1905, therefore, up to the 17th of 
August, 1910, a pariod of five yeara, seven 
months and fourteen days, the present 
action could have been brought in the 
Courts of British India. It follows that the 
two other periods which, it is claimed, 
should be ded 1eted cannot be allcwed. 

Tne Article of the Limitation Act appli- 
cable is 117, It gives six years from the 
date of the foraiga judgment within which 
the present suit should have bean brought. 
Even, therefore, ifit wereheld that the foreign 
judgment was in suspense from the 17th of 
August, 1910, to the 29th of August, luli, 
when the Raja accspted the plaintiff's third 
review, still the suit would be barred by 
limitation as by that order the ex parte 
decree of the 3rd of January, 1905, again 
became capable of execution, while the 
present suit was not instituted till the 15th 
of August, 1916, and the plaintiff had only 
four months and sixteen days from the 29th 
of August, 1914, within which he could filea 
suit, Ib makes no difference if it were held 
that the foreign judgment was in suspense 
from the 7th of Saptember, 1903, the date of 
writing the Raja's order, to the 29th Novem- 
ber, 1914, the date of expiry of the time 
allowed to fulful, tha condition imposed by 
the Raja before the ex parte decree was to 
be set aside; for even then the suit would be 


"barred by four months and twenty days. 


The above finding is sufficient to dispose of 
this appeal, but, in view of its importance, 
we Shall proceed to discuss all the other 
pointe raised. 

Section Y of the Limitation Aq lays down 
that when onee time has begun to run no 
gubsequent disability or inability to sue 
stops it, subject to one proviso, which does 


` not apply inthe present case, It was con. 


í 
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ceded that there is nothing in the Indian 
Limitation Act to warrant the deduction of 
any of the periods claimed. Further, it has 
been held in Rajannav. Narayan (3), that 
ss, 12, 14, ete., of the Limitation Act are only 
applicable to suits in British India and not 
to proceedings in foreign Oourts. This 
ruling followed Chanmalapa Chenbasapa v. 
Abdul Vahab Muhamed Hussen (4) which 
is to the effect that the Courts contemplated 
. by s. 14 of the Limitation Act are British 
Indian Courts. Apart from that the fact 
that the ex parte decree was seteaside fora 
time simply constituted a temporary in- 
ability to sue and that would have no effect 
upon limitation under s. 9 of the Indian. 
Limitation Act. Sofar has this principle 
been carried in England that it was held 
in a case during the English -civil wars 
that the running ofthe Statute was not 
interrupted in spite of the fact that 
when the cause of action accrued rebels 
had usurped the Government and none of 
the King's Courts wereopen. The Calcutta 
High Court held in Deutsch Asiatische Bank 
v Hiralal Burdhan & Sons (5), that s. 9 of 
the Indian Limitation Act makes no excep- 
tion in favour of alien enemies who were 
prevented from suing in consequence of a 
declaration of war; that the-suspension of an 
alien enemy'sright to sue was disability with- 
in the meaning of s, 9; and that Statutes of 
Limitation were in their nature strict and 
inflexible and were not susceptible of an 
equitable construction. "This Court held in 
Hukam Chand v. Shahab Din (6), following 
Muthu Korakkai Chetty v. Mahamad Madar 
Ammal (1), that there can be no saving of 
limitation apart from the provjsions of the 
Limitation Act and there are no provisions 
in that Act to save limitation in the 
present case, It was held in Sidhraj Bhoj- 
raj v. Alli Haji (8), that the time, during 
which insolvency proceedings, which were 
subsequently annulled, were pendiifg, could 
. not be deducted in a suit by the creditor 
against his debtor, thatis, thats. 9 of the 
Indian Limitation Act applied when once 
time commenced to run, and no subsequent. 
disability or inability to sue could stop it. 


Haki SINGH v. 


(3) 76 1nd. Cas. 305; A. I. R. 1923 Nag. 321. 

(4) 8 Ind. Cas. 645; 35-B. 139; 12 Bom. L. R. 977. 

(5) 47 Ind. Cas. 122 on appeal 47 Ind. Cas. 398; 23 
Q. W.N. 157; 46 O. 526. 

(6) 71 Ind. Cas. 495; 4 Lah. 90; A. I. R. 1924 Lah, 40. 

(T) 54 Ind. Cas. 66; 43 M. 185; 26 M. L. T. 559; 38 
M. L.J. 1; 11 L. W.487; (1920) M. W. N..42 (F. B). 

(8) 67 Ind. Cas. 757; 47 B. 244; 24 Bom, L. R. 509; A, 
I, R. 1928 Bom, 33. 
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A leading case is Soni Ram v. Konhaiya 
Lal (9) decided in 1913, where it was held 
that there was nothing in Art. 148 of the 
Limitation Act of 1877 to justify a holding 
that by reason of the fusion of the interests 
of the mortgagor and mortgagee between 
certain years, during which a suit could 
not have been instituted, the period of limi- 
tion, which began to run on the 3rd of Janu- 
ary, 1842, was suspended, that being con- 
trary to s. Y of the Indian Limitation Act, 
the proviso to which did not apply. Baij- 
nath Sahat v. Ramgut Singh (lU) another 
decision of the Judicial Committee, is not 
against this principle. In that case the Board 
of Revenue discharged the Commissioner's 
order, dated the 25th of January, 1884, 
confirming a sale by the Collector in 1882 
but afterwards. on the 21st of August, 1686! 
the Board of Revenue discharged its own 
order and revived that of the Commissioner 
as it discovered that it had no jurisdiction 
to deal with the matter. It was held that the 
cause of action arose on the 21st of August, 
1856, when it must be taken that the salé 
was confirmed. "This decision does not 
introduce any equitable doctrine of suspen- 
Sion of the cause of action. d 


In Lakhan Chandra Sen v. Madhusudan 
Sen (11), however, whieh was confirmed by 
the Privy Council in Nrityamoni Dasi v. 
Lakhan Chunder Sen (12) it was held that 
there was a suspension of the right to 
bring an action between certain dates as 
for the period in question there was a 
decree in favous of the plaintiffs which was 
afterwards set aside on appeal on the 
ground that such a decree should not have 
been given to them as they were cnly 
defendants in thefirst suit, This was the 
case principally relied upon by the learned 
Counsel for the appellant before us. At 
the most, however, that ruling would only 
help him to the extent of excluding the 
time from the 17thof August, 1910, to the 
29th of August, 1914, or from the 7th Sep- 
tember, 1909, to the 29th November, 1914, 
and in either case the suit would still be 
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(9) 19 Ind. Cas 291; 35 A. 227; 13 M. L. T. 437; 17 
C. W_N. 605; 11 A. L.J.389; (1913) M. W. N. 470; 17 
C. L. J. 488; 15 Bom. L. R. 489; 25 M. L. J. 131; 401, 
A. 74 (P. C.). 

(10) 23 C. 775; 23 I. A, 45; 7 Sar. P. O. J. 1; 12 Ind, 
Dec. (N. 8.) 914 (P. C.). . 
md C. 209; 7 C. L, J. 59; 5M. L. T. 90; 12 0, W, 

(12) 33 Ind. Cas. 452; 43 C. 660; 20 C. W.N. 522; 80 
M. L. J. 529; (1916) 1 M. W. N. 332; 8 L. W. 471; 18 
Bom, L. R. 418; 24 O. L. J. 1; 20 M, L, T, 10 (P, One 
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barred. It cannot be concluded from the 
above ruling that the plaintiff is also entitl- 
ed to deduct the time during which the 
defendants were applying before the Chief 
Judge of Poonch and before the Raja to 
have the ex parte decree set aside; for until 
it wasin fact set aside it remained a final 
decree capable of execution against the pro- 
perty of Nizam Din in the hands of the 
defendants. 

This subject is exhaustively discussed in 
Sarat Kamini Dasi v. Nagendra Nath Pal 
(13) where it was held that, apart from the 
provisions of the Limitation Act itself. 
there is no principle which can legitimate- 
ly be invoked to add to or supplement 
its provisions. It was also laid down there 

- that the decision of the Judicial Committee 
in Ranee Surno Moyee v. Shoshe Mookhee 
Burmonia (14) did not create an exception 
beyond what was provided by the Statutes 
of Limitation of this country. It might 
also be noted that the majority of the 


Judges “in Muthu Korakkai Chetty v.. 


Mahamad Madar Ammal (7) did not hold 
that there was any suspension of the cause 
of action. Further, in Kuppuswa:ni Chettiar 
v. Raja Gopala Iyer (15) which distinguishes 
Nrityamoni Dasi v. Lakhan Chunder Sen 
(12) it was held that the time during which 
the judgment-debtor's application to enter 
satisfaction of the decree was pending 
could not suspend the period of limitation 
for applying for execution of the decree. 
Reference was made to Ranganatha Rao 


v. Rama Pandithar (16) where the plaint-.- 


if sued in 1919 as a reversioner under the 
Hindu Law for the rocovery of possession 
of certain properties of the last male-holder, 
whose widow had died in 1897. N, whose 
heir the plaintiff was, had instituted a 
suit during the widow's lifetime, for a 
declaration that an alienation she had 
made was not binding on the estate, but 
it was dismissed on the ground that B 
and not N was heir to the reversioner. In 
1999 B sued for possession but his suit 
was dismissed in 1916 on the ground that 
his alleged adoption into the family was not 


(13) 89 Ind. Cas. 1000; 29 C. W. N. 973; A. I. R. 1926 
Oal. 65; 43 CO. L. J. 155. 

(14) 12 M. I. A. 214; 2 B. L. R. P. C. 10; 11 W. R. P. 
O. 5; 2 Sar. P. O. J. 424; 2 Suth. P. O, J. 173; 20 E. 
R. 331; 1 Ind. Dec. (N. s.) 489. 

(15) 70 Ind. Cas. 324; 45 M. 466; (1922) M. W.N. 
113; 42 M. L. J. 303; 15. L.-W. 348; A. I. R. 1922 Mad. 
79; 32 M, L. T. 27. 

(16) 70 Ind. Cas. 446; 44 M. L.J. 87; 16 L. W. 529; 
A. I. R. 1923 Mad. 108, 
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proved. The plaintiff's allegation was that 
hecould not sue for possession till 1916 when 
B'stitle was negatived. It was held, however, 
that time having commenced to run from 
the death of the widow it was not suspend- 
ed by these events, Lastly, it was held 
in Heera Monee Dossia v. Promothonath 
Ghose (17) that the right to sue on a final 
foreign judgment was barred after six 
years from the date ofthe judgment and 
the time spent in executing the decree in 
the foreign country could not be exclud- 
ed though «this might mean that there 
were two decrees for the same sum in 
force, capable of being executed in the two 
countries. 

In the present suit, therefore, the appli- 
cation to set aside the ex parte decree or 
the appeal against the condition imposed 
by the Chief Judge did not suspend the 
period of limitation for the present suit, 
and further the period of limitation expir- 
ed six years after the 3rd January, 1905, 
in spite of the order of the Raja dated the 
7th of September, 1909, and announced to 
the parties on the 17th of August, 1910. 
The suit of the plaintiff could have been 
instituted in British India at any time with- 
in the six years mentioned and would not 
have been liable to dismissal even towards 
the end ofthat period as the plaintiff could 
have stated that steps were being taken to 
revive the ex parte judgment of the 3rd of 
January, 1905, though the suit or the exe- 
cution thereof might have been stayed 
pending the result of the further proceed- 
ings in the Poonch State. It is not for 
the Courts of this country to introduce any 
equitable principle to help the plaintiff in 
a case like the present. We, therefore, 
hold that the plaintiff is not entitled to 
the exclusion of any time and that the 
suit became barred on the 4th of January, 
1911. 

- It wat argued on behalfof the appellant 
that it should not be held that the plaint- 
iff ought to have sued when there was a 


.chanee of the ex parte decree passed in his 


favour being set aside. It was pointed out 
in this connection in Putti Sethu Rao v. 
Seetha Lakshmi Ammal (18) that the only 
inconvenience to the plaintiff might be the 
loss of his Court-fee but that was no fault 
of the law. We have already mentioned 
that a suit lies on a foreign judgment 
(17) 8 W. R. 32; 2Ind. Jur. (5.6 233. 


' (18) 89 Ind. Cas. 938 at p. 941; 21L. W. 716; A.L 
R, 1925 Mad. 1188, 
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though an appeal against itis pending in 
the foreign country and the original judg- 
ment is thus liable to beset aside. There 
is little difference between this and the case 
put to us. i 

Tosum up, the cause of action arose on 
the 3rd January, 1905, from which date 
time began torun. Having once commenc- 
ed torun, it was not suspended by any sub- 
sequent disability or inabilityto sue. Even if 
the contrary view betaken as to the cpntinu- 
ous running of time, the only period during 
which it could be said that the cause of 
action was suspended was from 1909, or 
1910 to 1914, and the exclusion of this period 
still leaves the present suit time-barred. 

The next question that arises is whether 
the proceedings in the Court of the Raja 
of Poonch offend against the principles of 
natural justice in that he accepted, on the 
29th of August, 1914, a third review direct- 
ed against his order announced on the 
17th of August, 1910, on the same grounds 
as the first two, which were rejected, such 
procedure going against the principle of 
finality which has been held to be of the 
highest consideration in law, so much so 
that it has been laid down that even an 
application for review on the ground of 
the discovery of new evidence should only 
be admitted after the strictest enquiry. It 
is, we think, obvious that the acceptance 
of athird review in these circumstances 
amounts to a mere travesty of judicial 
procedure and that it cannot be recognised 
by a Court outside the jurisdiction of the 
Poonch State. It has been urged thatin 
consequence of the introduction of the Law 
of Limitation into the Pooneh State in 
1910, the third application for review was 
barred by time. This is & point, which we 


“are precluded from considering ; for we are 


in no sense a Court of Appeal exercising 
jurisdiction overthe Poonch Courts and as 
such entitled to question or to criticise the 
action taken in technifal matters of pro- 
cedure. In spiteof this we are bound to 
givə &decision on the question of whether 
the action taken in this third application 
for review offended against the great prin- 
ciples of natural justice. 

This third review application, dated the 
9th of October, 1911, has already been 
mentioned tut it is necessary to discuss it 
in greater detail. The grounds given in 
it are obviously the same as before, but it 
is significant that it makes no mention of 
the allegation that the Raja's order of the 
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7th of September, 1909, did not become 
final as it was not signed by the Wazir, a 
point that was raised in, the first review. 
Yet this was one of the grounds on whieh 
this review was accepted. It might again 
be noted here thatit was not necessary 
for the Wazirto sign itandin any case 
the order rejecting the second review was 
signed both by the Rajaand the Wazir. 
The Wazir is the instrument used by the 
Raja to lay the facts before him. In Mulk 
Shah v. Tara Singh (19) this Court held 
that the Raja was the final Court of Appeal. 
Itis also significant that, in this third review 
application, the plaintiff stated that, if he 
were compelled to present a new plaint, 
there would arise complicated questions 
regarding the jurisdiction of the Poonch 
Courts over the defendants, whereas the 
Courts had jurisdiction originally and the 
defendants submitted to that jurisdiction. 
This is obviously the true reason why the 
plaintiff was desirous of getting the origin- 
al ex parte decree restored at any cost. 
Further, the Wazir who advised the Raja 
what order should be passed in this final 
review frankly treated it as a review of the 
previous reviews—vide lines 27 and 28 of 
page 342 of paper-book B. 

Itis laid down in O. XLVI, r. 8of 
the Civil Procedure Code that no applica- 
tion to review an order made onan appli- 
cation for a review or a decree or order 
passed or madeona review shall be en- 
tertained. This does not mean that asecond 
application for .review on new grounds 
cannot be entertained if made within limi- 
tation, and the view held is that this can 
be done. But nowhere has it ever been 
held that a plaintiff can go on for ever 
presenting petition after petition contain- 
ing the same grounds until somehow he 
succeeds and has the obnoxious order re- 
viewed and reversed. It was argued on 
behalf of the appellant that the Oalcutta 
Courts used to allow review after review, 
but all that Pukheeroodden v, Kala Chand 
Sirdar (20) decided was that asecond review 
could be allowed ifthe first was rejected 
as founded on insufficient grounds. This 
does not go beyond whatis now the law, 
Again Nusseerooddeen Khan v. Indurnarain 
Chowdhry (21) only went to the length of 
stating that the Court might, in the exer- 
cise of its discretion, admit a second review 

(19) 34 Ind. Cas. 255; 13 P. W.R. 1916. 


(20) 1 W. R. 287 
(21) 5 W. R. 93; B. L. R, Sup. Vol. 367, 
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even after a prior order rejecting a first 
review and that applications for review 
dismissed for mere default might be re- 
admitted like appeals dismissed for default, 
But, in the body of the fudgment towards 
the bottom of thesecond column of page 
95 the words used. are that, when there is 
an order rejecting a review application, 
that is nota final order, and the Court 
is not precluded from admitting the review 
upon another ground. 

It is not, however, a question of what is 
or is not the law in British India and what 
interpretation has been put on certain sec- 
tions in the past but rather a question of 
basic principles, without which there can 
be nosuch thingas law or justice. Once 
a decision has been given and no appeal 
lies, that decision can only be questioned 
on certain grounds whichare not techni- 
cal in thesense in which the word is often 
used, of being almost arbitrary and not 
based on any principle, but technical in 
the sense that the reasons justifying any 
modification or alteration must be reasons, 
which strictly fulfil the condition of being 
such that they could not be taken into ac- 
‘count at the time the original order was 


passed and this for no fault of the party. 


who seeks re-consideration. A review is 
not an appeal. It is not a means of putting 
right a mistake, however heinous (apart 
from clerical error or mistake of calcula- 
tion); and reluctant as all Courts’ must 
be to admit an application for review, 
they must be doubly reluctant to admit 
@ second application, and in the nature 
of things it is radically, in the trvest 
sense of the word?unjust to admit a second 
' application on the same grounds; for to 
do so must be tantamount to re-considering 
the correctness of the second, if not of the 
first, decision on the same materials. And 
if this be the ease with the second appli- 
cation, whatis to be said of a third? It 
can mean nothing more nor less than the 
denial of all justice to the unfortunate 
respondent who has succeeded up to that 
point and sees the success which he has 
achieved imperilled once more and for all 
he knows to be imperilled once again, 
should he defeat this last attack. It follows, 
therefore, that a suit in a foreign Court 
based on what amounts to a miscarriage 
of justice cannot proceed and must be dis- 
missed. 

The next question to be decided relates 
to the jurisdiction of the Poonch Courts 
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and the submission of the defendants to 
that jurisdiction. We agree with the trial 
Court that the defendants were not regi- 
dents inthe Poonch State when the suit 
was instituted, whether it be taken that 
the suit was instituted in “1899, or 1903. 
Feroz Din was in the service of the Poonch 
State probably because of the position his 
deceased father held there, from Sambat 
1952 to 1954 (1895 to 1897, A. D.) , then 
again from Sambat 1957 to 1959, (1900 to 1902, 
A.D.) and finally for a short time in 1910. It 
is admitted in the plaintiff's petition dated 
the 3rd of July, 1902, presented to the 
Wazir, Sardar Devi Singh, after the fire 
that the summonses in 1899 were issued 
to the defendants at their home in Riasi 
in the Kashmir and Jammu State. It was 
after that date that Feroz Din again became 
an official in the Poonch State and both 
he and Muhammad Din were officials there 
in 1902 when the Wazir, Sardar Devi 
Singh, ordered them to attend before him. 
Muhammad Din was only in the State for 
a short time in 1902. That appearance, 
however, is not relied upon as the proceed- 
ings before the Wazir were absolutely 
without jurisdiction as already explained. 
Similarly, when the suit was revived, if 
it ever was revived, and came before 
Pandit Pyare Lal, the summonses had 
again to be issued outside the jurisdiction 
of Poonch and in fact they were sent 
to Lahore in the Punjab by post. There 
was, therefore, no jurisdiction in the 
Poonch Courts by reason of the defendants’ 
residence there when the suil was instituted. 
It is true that the defendants described 
themselves jn certain documents as sons of 
the Wazir of Poonch of which fact they seem ° 
to have been proud, and as residents of 
Poonch but in other documents they are 
described as residents of Lahore and other 
places. These documents, therefore, prove 
nothing. 

We also agree with the trial Court that the 
defendants werenot subjects of the Poonch 
State. Their father belonged to Riasi in 
the Kashmir and Jammu State and he went 
home there to die after many. years of 
service in the Poonch State, which is a 
dependency of the Kashmir and Jammu 
State. The property he acquired was for the 
most part in British India. He did acquire 
some immoveable property in the Poonch 
State but the evidence does not establish 
that only a subject of that State could then 
acquire property there. In the State recor d 
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.Riasi was shown asthe defendants’ home 

and the fact that Nizam Din was an official 
inaState which wasa dependency of the 
State of his birth, would not give him either 
a domicile in, or make him a subject of the 
State in which he served. It’ was held in 
Emanual v. Symon (22) that neither the fact 
of possessing property ina foreign country 
nor entering into a partnership there to deal 
with that property gave the Courts of the 
foreign country jurisdiction in an action 
in personam over a British subjeét not 
resident in the foreign country atethe date of 
the aetion, provided he neither appeared to 
the process nor expressly agreed to the 
jurisdiction of the foreign Court. 

Though, therefore, in accordance with the 
evidence, itmust be held that Muhammad 
Din and Mahtab Din were born in Poonch 
but not Feroz Din, that, would not make 
even the two, who were born there, subjects 
of the Poonch State. There is no evidence 


„as to what isthe principle of nationality— 


whether the jus soli or the jus sanguinis—tol- 
lowed in the Poonch State or in the Kashmir 
and Jammu State. In English Law they 
would be held tobe subjects of the same 
country as their father.and he obviously was 
a subject of the Kashmir and Jammu State. 
This point is practically covered by the 
decision in Gibson & Co.v. Gibson (23). 
The fact that Muhammad Din was there for 
less than a year ag an official and Feroz Din. 
was also an official there for three short 
periods would not make them subjects or 


residents of Poonch. They ‘undoubtedly 


went ihere because of the position their 
father had held in the State but they always 
returned either to Riasi in the Kashmir and 
Jammu State or to Lahore in the Punjab. 
It.is unnecessary to pursue this subject 
further. 


. It was contended, however, that the Poonch 


` Courts had jurisdiction because of gertain 


powers-ofattorney which the defendants 
executed in favour of reSidents of the State 
and that their having done so amounted to 
a submission to the jurisdiction of the 
Poonch Courts, The rulings relied upon do 
not support this. It was held in Janoot- 
hassan v. Mahamad Ohuthu (24), that where 
a business was being carried on in Ceylon 


(22) (1908) 1 K. B. D. 302; 77 L. J. K. B. 180; 98 L. 
T, 304; 24 T. L É. 85. - 
(23) (1913) 3 K. B. 379; £2 L. J. K. B. 1315; 109 L. 
T. 415; 29 T. L. R. 665. 
(24) 82 Ind. Cas. 425; 47 M. 877: 47 M. L. J. 356; 20 
L. W. 677; A. L R. 1925 Mad. 155, 
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by a person with a  power-of-attorney 
authorising him on behalf of the firm to sue 
and to defend suits in the Ceylon Courts 
and that person was served with a notice by 
the Ceylon Courteand did not appear with 
the result that an ex parte decree was passed 
against the firm, that amounted to submis- 
sion to the jurisdiction of the Ceylon Oourts 
and a suit would lie in British India on the 
judgment obtained in Ceylon against the 
defendants who were members ofthe firm. 
It was further held thatif itwas proved 
that, at the time the agent in Ceylon was 
served, he was in no sense the defendants’ 
agent, it might be an answer to the validity 
ofthe foreignjudgment. Toa similar effect 
is Assanalli Nagoor Meera v. Mahadu Meera 
(25). In the present case there was no 
business in Poonch andno attempt was 
made to serve any agent of the defendants 
in Poonch. The principle followed in the 
thus no application. 
Besides, most of the powers-of-attorney in 
question relate to the period when the 
defendants were: trying to get the ex parte 
decree set aside without any condition while, 
of the three that remain, two were by Fercz 
Din alone, the first being executed while the 
illegal proceedings were going on before the 
Wazir in 1902, and the second being 
execuled for the purpose of another case. 
The only one remaining is dated the 3rd of 
October, 1904, and was executed by the three 
brothers. Itappointed an agent to defend 
several unspecified suits which were 
pending against the brothers in the Poonch 
Courts. There were other suits besides the 
present one and it cannot be said that it was 
executed for this suit. Iteis also undoubted 
that the agent appointed did not appear in 
the present suit up to the timeof the 
ex parte decree passed on the 3rd of January, 
1905, though he seemsto have used this 
powerin the appeal which the defendants 
presented in the Raja's Court, The defend- 
ants themselves also did not appear prior to 
the 3rd January, 1905, so that there was no 
submission to the Poonch Courts prior to 
that date. $ 

The question remains whether the fact 
that the defendants applied to the Chief 
Judge to set aside tbe ex parte decree and 
laler filed an appeal in the Court of the 
Raja agairst the order of the Chief Judge, 
amounted to a submission to the jurisdiction 
of the Poonch Courts. We think itdid. In 
. (25) 92 Ind. Cas. 491; 22 L. W. 820; A. I R. 1926 
Mad. 259, 
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fact they succeeded at first in their appeal 
in the Raja’s Court beyond their expectation 
though in the end,as the result of the order 
passed in the third review, their position 
became worse than it woultl have been had 
they never taken any steps to set aside the 
ex parte decree; for, had they not applied to 
:do so, the decree would have.been without 
jurisdiction. But having applied, they 
' became subject to the jurisdiction of the 
Poonch Courts by reason of their submission 
‘to that jurisdiction. This is a curious result 
but it seems to follow from the decisions on 
this point, Itis true that it cannot be said 
that proceedings to set aside an ex parte 
decree are proceedings in the suit, and it was 
argued thatthe submission to the jurisdic- 
tion must bein the suit; but, at the same 
time, when the defendants asked the Poonch 
Courts to set aside the ex parte decree and 
re-hear the suit, they must be held to have 
been ready to accept the decisicns of the 
' Poonch Courts, provided always that they 
were not opposed to natural justice, etc. 
That this was a voluntary’ submission 
follows from Guiard v. De Clermont (26) and 
it is unnecessary to discuss any other 
authorities. We hold, therefore, that the 
three defendants submitted to the jurisdic- 
tion of the Poonch Courts by reason of their 
‘endeavour to get the ex parte decree dated 
the 3rd-of January, 1905, set aside, and 
for that reason only. * < 
. We have now to consider whether the ex 
parte judgment of the 8rd of January, 1:05, 
. upon which this suit is based, is opposed to 
natural justice because it was passed when 
Feroz Din was insane, That question obvious- 
ly remains open thugh the defendants later 
submitted to thejurisdiction of the Poonch 
Courts, as the final result of their sub- 
mission left the ex parte judgment to stand. 
There is considerable evidence that Feroz 
Din was mentally deranged for various 
periods and it is difficult to discount all of 
it. He obviously led a debauched and ir- 
regular life and, in consequence, suffered 
from nervous irritability and insomnia 
which were treated with sedatives. At 
the same time, we find that all along he 
was dealing with his property, executing 
deeds, drawing cheques, making purchases 
-and doing all the usual acts which a man 
has to do. Thetrial Court held it proved 
that he was insane from some time in 
October, 1901, to some time February, 


(26* (1914) 3 K. B. 145; 83 L. J. K, B. 1407; ll1L T. 
293; 30 T, L, R, 511. 
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1905, because it is not established that for . 
that period he had been attending to the 
ordinary affairs of life. It was during that 
period that the ex parte judgment was passed, 
though it was before this, namely, in April 
1904, that summonses issued “by post to the 
defendants at Lahore. This, however, was 
too severe a burden to place upon the 
plaintiff. Feroz Din was, undoubtedly, most 
eccentric and probably suffered from slight 
mental derangement from time to time, but 
it is impossible to fix the times when he was 
thus affected, or to hold that he was com- 
pletely incapable at any time of looking after 
his own affairs. He remained throughout the 
head of the family and no attempt was ever 
made to deprive him of this powerorto get 
him certified as of unsound mind. We 
hold that it cannot be said that the ex parte 
judgment was obtained against him at a 
time when he was insane. 

Thé learned Counsel for the appellant 


contended that the trial Court erred in 


holding that the ex parte judgment which it 
is sought to enforce was also opposed to 
natural justice so far as Mahtab Din ia 
concerned, as when notice issued to him 
from the Court of Pandit Pyare Lalhe was 
stilla minor and no guardian was appointed 
to look after his interests, though Weroz Din 
his brother, was described as his guardian 
adlitem: The Raja, in his appellate order 
dated the 7th of September, 1909, which was 
announced on the 17th of August, 1719, held 
that there was no order of the Chief Judge 


-appointing any one the guardian ad litem 


of the minor defendant and that this by 
itself was a sufficient reason for setting aside 
the ex paris judgment. He further held 
that it was necessary to appoint some one 
who was willing to act, as his guardian 
ad litem and that the Chief Judge neglected 
his duty by not appointing some one willing 
to act for him. There is much force in these 
remarké of the Raja and the case should 
not have proceededez parte against the mincr 
It was the duty of the Chief Judge to see 
that some one was present who was willing 
to act in his interests. It is true that 
Mahtab Din became a major at the.beginning 
of October 1904 before the judgment but no 
notice of the suit was ever givea to him after 
he became a major and it must be held in 
thecircumstances described above that he 
had no notice of the suit when he was a 
minor. This means that we hold that Mahtab 
Din had at no time prior to the date of the 
ex parte judgment any notice of the suit, 
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This is the usual ground on which the Eng- 
lish Courts hold the procedure of foreign 
Courts to be opposad to natural justice, vide 
r. 107 at page 440 of Dicey’s Conflict of 
Laws, 3rd Edition. We hold that, for this 
reason, the ex parte judgment obtained from 
the Poonch Court cannot be sued upon in 
this country sofar as Mahtab Din is con- 

rned. 

Tt was then argued on behalf of the re- 
spondents that the ex parte judgment in 
question cannot be enforced in British India 
against Feroz Din and Muhammad Din also 
as they too had no notice ofthe suit. As 
regards this question we are in general 
agreement with the fiading of the trial 
Court. There isno doubt that summonses 
were sent to these two defendants, who were 
majors, by post to Lahore and the Chief 
Judge of Poonch held when the registered 
postal acknowledgments returned to him, 
that they had been duly served. In these 
circumstances it was for these two defendants 
to prove that they did not receive notice of 
the suit. It is true that it has not been 
established what was the address on the 
rezistered envelopes which went to these 
defendants, but as they returned to the 
Courtat Poonch duly signed, the presumption 
isthat they reached thedefendants. Besides 
when these defendants applied to the Chief 
Judge on the 17th February, 1905, to have 
the ex parte decree set aside, all they said 
was that the summonses were not duly 
issued to or served upon them. It must be 
held that this meant that the summonses 
were not sent according to the procedure in 
* vogue in Poonchand this in fact was held by 
the Raja in his appellate order announced 
son the 17th of August, 1910. However, the 
question that the summonses were not served 
in the proper way cannot be taken before us. 
All we have to see is whether these two de- 
fendants had notice, and we find that they 
um learned Counsel for the appellant 
next argued that so faras Mohammad Din 
-was concerned, the trial Court was wrong 
in holding that the proceedings in the third 
review which resulted in the ex parte decree 
being restored, were contrary to natural jus- 
tice, in that (1) Muhammad Din was not 
served in them, and (2) he died on tha 17th 
of November, 1912, and his minorson and 
widows were no; brought upon the record 
as his representatives, though the order in 
this review was not made till the 23th of 
August, 1814, the application for review 
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having been presented on the 9th October, 
1911. He contended that Muhammad Din 
was served and that the doctrine of nunc pro 
tunc applied aud thus it was not necessary 
to bring his legal representatives upon the 
record, arguments having been heard on the- 
6th of August, 1912, before his death. The 
notice to Muhammad Din in this third re- 
view was sent tothe Deputy Commissioner, 
Gujranwala, in the Punjab, to be served on 
him at Sheikhupura. The Deputy Commis- 
sioner’s order was that it should be given 
to Sher Singh, Process-server, to effect 
service. The hearing at Poonch was fixed 
for the 5th of August, 19012. Sher Singh 
went to Sheikhupura and himself wrote two 
reports on the 23rd of July, 1912. The first 
was to the effect that he left the notice with 
Khushal, servant of Muhammad Din, as the 
latter was absent andthatthis servant pro- 
mised to make it over to. Mohammad Din 
on his return. The second purports to be 
au affidavit written by Sher Singh him- 
self but not attested by any qualified person, 
to the effect that Sher Singh madeover the 
noticeto Khushal in the presence of one 
Jhanda and that Khushal sent it to Muham- 
mad Din by private post that very day at 2 
P.M. These two reports are contradictory 
and Sher Singh has not been examined as a 
witness. The only witness examined on this 
point was one Kartar Singh, a servant of 
the plaintiff, who wasnot mentioned in either 
of the two reports of Sher Singh. He 
stated that he went to Gujranwala and 
that if was he who got the summons 
from the Court’ official there, though the 
order was thatit should be given to the 
Process-server. There were other indica- 
tions in his statement that he was not a 
truthful witness and his testimony must 
be rejected. This leaves the two reports 
of Sher Singh which agree to this extent 
that he made over the notice to Khushal. 
This was not proper service in British 
India, it having been specially enacted 
by the Explanation to O. V,r. 15, of the 
Civil Procedure Code, that a servant is 
not a member of the family within the 
meaning of that rule. This was probably 
done because both the process-serving 
establishment and servants can be easily 
influenced in this country. When the case 
came on for hearing on the 5th of August, 


‘1912, the Wazir did not note that the 


service was sufficient but only recorded. 
that the respondents. were absent and that 
the papers should be laid before him next 
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day. All that we are concerned with is 
‘whether itcan be held, in these circum- 
stances, that Mohammad Din had notice 
of thereview application. Weare of opinion 
that he had not. It is ‘not sufficient to 
say that he must have learnt from his 
brothers, who did receive notices, that the 
review was pending. In arder to bind 
him it was necessary to give him direct 
notice in some form. 

(The rest of the judgment is not material for the 
purposes of this report —Ed.] 


Z.K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 97 
or 1926. . 
November 19, 1926. 
` Present:—Sir George Claus Rankin Kr., 
Chief Justice, and Mr. Justice Mukerji. 
OFFICIAL ASSIGNEE or CALCUTTA 
— APPELLANT 


versus 
RAMRATAN DAS BAGREE AND OTHERS 
— RESPONDENTS. 

Calcutta Insolvency Rules, 1910, r. 178—8Sale by 
Official Assignee with consent of secured creditor— 
Official Assignee, whether entitled to deduct commis- 
sion from amount due to secured creditor—Rights of 
secured creditors. 

The Official Assignee having daken possession of 
the assets of an insolvent ata time when he had no 
notice of a secured creditor's rights proceeded to sell 
the properties. The secured creditor objected and 
instituted a suit for enforcing his security. An 
arrangement was then come to by which the creditor 
agreed to waive his objection to the Official Assignee 

` proceeding with the sale provided the sale proceeds 
would be retained by him till the decision of all dis- 
putes. The gross sale proceeds were not sufficient 
even to cover the securéd claims. The Official 
Assignee claimed commission on the sale proceeds : 

Held, that the Official Aesignee was not entitled to 
commission inasmuch as the secured creditor had 
merely waived his objection to the sale by the 
Official Assignee and had not in any way brought 
himself into the insolvency administration. [p. 543, 
eol. 1. 

It ia a fundamental principle of Insolvency Law 
that as regards his security a secured creditor cannot 
be forced into the Insolvency Court at all. [p. 542, col. 
1 


` Appeal from an order of Mr. Justice C. C. 
Ghose. 


FACTS appear from the following 
judgment of Mr, Justice Ghose ;— 
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The question raised on this summons is 
whether the Official Assignee of Calcutta as 
assignee of the estate and effects of one 
Dwijendra Nath Sen is entitled to retain a 
sum of Rs. 185-1-llas and by way of com- 
mission in the circumstances Stated below. 

It appearsthat the said Dwijendra Nath 
Sen executed three deeds of hypothecation, 
one dated the 21st March, 1925, in favour of 
Ramratan Das Bagree and two others dated 
the 15th February, 1924, and 14th January, 
1925 in favour of Nandaram Mathura Das. 
The property mentionedin the deeds of hypo- 
thecation consisted of goods which were the 
stock-in-trade in the business carried on by 
Dwijendra Nath Sen. It appears that Ram- 
ratan Das Bagree instituted asuitinthis Court 
on the 6th June, 1925, being Suit No. 16600f 
1926, against the said Dwijendra Nath Sen 
for the purpose of enforcing the deed of 
hypothecation executed by him in favour of 
the plaintiff. 

It is said that at the time of the institu- 
tion of the suit, if was not known that 
Dwijendra Nath Sen had been adjudicated 
an insolvent and an application was, there- 
fore, made to this Court on the 22nd June, 
1925, for an order that the Official Assigree 
be brought on the record. By an order 
made by this Court dated the 22nd June 
1925, the application was granted and the 
Officia] Assignee was brought on the record. 
Thereafter it appears that the Official Assig- 
nee wrote onthe 12th November, 1925, to 
Messrs. Dutt & Sen the Solicitors for the 
plaintiff Ramratan Das Bagreestating thatin- 
asmuch as the insolvent had admitted in his 
Schedule that the plaintiff Ramratan Das 
Bagree was a secured creditor for two sume 
namely, Rs. 2,500 and Rs, 1,200 being the * 
amounts claimed in the said suit and that in 
the events which had happened he would not 
contest the suit. The suit ultimately came 
on before my learned brother Mr. Justice 
Bucklafid on the Ist December, 1925, when 
his attention being drawn to the letter of 
the 12th November, 1925, he made a decree 
infavour of the plaintiff Ramratan Das 
Bagree. It appears that thereafter a ques- 
tion of priority was raised between Ramratan 
Das Bagree and Nandaram Mathura Das 
and ultimately it was agreed between them 
that whatever moneys were realised by sale 
of the stock-in trade of the saad Dwijendra 
Nath Sen would be divided between the 
plaintiff Ramratan Das Bagree and the said 
Nandaram Mathura Dasin the proportion 
ofl to 2, i.e, the plaintiff Ramratan Das 


549 


Bagree would get a one-third share of the 
sale-proceeds of stock-in-trade and the said 
Nandaram Mathura Das would get a two- 
thirds share of the sale proceeds, It appears 
that thereafter an arrangement was arrived 
at by which the Official Assignee was to sell 
the stock-in-trade through Messrs. Mackenzie 
Lyall & Co. The goods were accordingly 
sold and a sum of Rs. 3,702 7-3 was realised 
by the sale of the goods. The Official 
Assignee has furnished an accountin which 
he says that the net balance available for 
distribution among the plaintiff, Ramratan 
Das Bagree and the said Nandaram. Ma- 
thura Das isa sum of Rs. 3,226-13-10. This 
sum has been arrived at by deducting a 
gum of Rs. 185-1-11 on account of the Official 
Assignee's commission and this last men- 
tioned sum is the subject of exception on 
this summons, - 

The Official Assignee has appeared by 
Counsel and he has argued that under s, 81 
of the Presidency Towns Insolvency Act and 
r. 178 of the Rules made thereunder the 
Official Assignee is entitled to charge the 
commission referred to above. On the 
other hand it has been argued on behalf of 
the plaintiff Ramratan Das Bagree that 
under the Presidency Towns Insolvency 
Act and the rules made thereunder the 
Official Assignee isnot entitled to deduct 
any commission whatsoever on the facts of 
this case. ; 

It appears to me that in this case the 
parties concerned, namely, the two hypothe- 
catees did not avail themselves of the pro- 
visions of the Second Schedule of the 

. Insolvency Act for the purpose of realising 
` their security and that, therefore, they not 
- having availed themselves of thé machinery 
provided by the Insolvency Act cannot be 
charged with commission in the manner 
proposed by the Official Assignee. The pre- 
sent plaintiff .proceeded to institute a 
suit and has recovered a decree on his deed 
of hypotheeation. Tha sale by Messrs. 
Mackenzie Lyall & Oo. wasasale by arrange- 
ment between the parties and at the time 
when the sale was so held the only property 
which had vested and which remained 
vested inthe Official Assignee under the 
terms of s. l7 of the Insolvency Act was the 
equity of redemption which the insolvent 
had after the deed of hypothecation had 
been executed® by him. In these circum- 
stances I do not see how the Official Assignee 
can contend that under r.178 (b) he is 

' «entitled to charge a commission. It is said 
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that the explanation to that rule ismerely a 
gnide for the purpose of construing r. 178 
(b). I agree; and on the construction of 
r. 178 (b) there cannot be the slightest doubt, 
in my opinion, that the Official Assignee is 
not entitled to claim the commission refer- 
red to above. 

The result, therefore, is that there will be 
an orderin terms of the summons and the 
Official Assignee must pay the costsof this 
application personally. 

Messrs. N. N, Sircarand PR. K. Ghosh, for 
the Appellant. x i 

Mr. A. K. Ray, forthe Respondent. 

JUDGMENT. B 

Rankin, C. J.—The question in this 


. cage is whether the Official Assignee is 


entitled as against the firm of Ramratan 
Bagree to retain by way of commission to 
him under the Insolveney Rules of this 
Court asum which appears to amount to 
come Rs. #2. M 

The insolvent, one. Dwijendra Nath Sen, 
was adjudicated on the 9th of June, 1925. 
Prior to the insolvency, namely, on the 15th 
of February, 1924, and the 14th of January, 
1925, he had executed certain deeds of 
hypothecation over his stock-in-trade, bock- 
debts and certain other assets in favour of a 
firm which I shall refer to as Mathura Das. 
He had aleo on the 25th of March, 1925, exe- 
cuted a deed of hpyothecation over the same 
assetsin favour of the present respondents 
—the firm of Ramratan Das Bagree. It 
appears that the Official Assignee took 
possession of the assets at atime when he 
had no notice of the respondent's claim to 
a security there over but that immediately 
thereafter the respondent firm objected to 
the Official Assignee proceeding to sell the . 
stock-in-trade and other assets comprised 


‘in the alleged security. The Official As- - 


signee had become responsible for rent of the 
premises in which these goods were and. 
he wasnot at the moment in 9 position 
to deal finally with the claim of either of the 
two firms whom I have named to be secured 
creditors, He obtained consent of the firm 
of Mathura Das to his proceeding with the 
sale but the respondent firm stoutly object- 
ed and maintained that they would take 
steps to prevent the Official Assignee from 
selling these assets at his own hand. In 
fact, the respondent firm on the 16th of 
June, very shortly after the adjudication, 
commenced a suit on the Original Side for 
enforcement of their security. They origin- 
ally brought the suit against the insolvent, 
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but. on the 22ndof June the Official 
Assignee was added às & party; and appa- 
renily at or about that time the Official 
Assignee made an arrangement with tbe 
respondent firm. The arrangement was in 
substance this that it wasin the interest 
. of allthe parties that the goods should be 
Bold at once and that the respondent firm 
would waive their objection to the Official 
Assignee proceeding with his sale provided 
that the sale proceeds would be retained 
by the Official Assignee pending the deci- 
sion of the , questions of lien and priority 
which were arising from the claims ‘of 
‘these two firms to be secured creditors. 
Thesale was held on the23rd of June and 
it appears that the resultof it was that 
the gross proceeds were Rs. 3,702 and that 
a sum of Rs. 256 and another of Rs, 34 
were costs and charges of the actual sale, 
and the question with reference to the 
Official Assignee's commission is a ques- 
tion in all of Rs. 185-1-11. So far as the 
firm of Mathura Das is concerned, no objec- 
tion is raised to the Official Assignee retain- 
ing two-thirds of that sum which otherwise 
would come to that firm. The real questicn 
in disputeis as regards one-third of that 
sum, 2. e., sum of some Rs, 62. 

What happened was that the respondent 
firm proceeded with their suit, and in 
November, 1925, the Official Assignee ad- 
mitted the claim of the respondent firm 
in respect of two sums amounting alto- 
gether to Rs. 3,700 and on the Ist of Decem- 
ber, 1925, a decree was obtained by the 
respondent firm in the. presence of the 
Official Assignee declaring that that sum 
formed a charge upon the goods—the stock- 
in-trade and the outstandings of the insol- 
vent.. I would pause here to observe that 
that decree is in one, respect extremely 
erroneous and absurd. Whether it is a 
slip onthe partof the learned Judge or 
on the part of some one in the drawing up 
ofthe decree I do not know, but the decree 
actually says that "the Offieial Assignee do 
out of the estate and effects of the insolvent 
defendant pay to the plaintiffs the sum of 
rupees three thousand and seven hundred 
with interest thereon." Anything more 
improper than that a person with a security 
which he is proposing to realize should get 
a judgment of that sort against the Official 
Assignee it would be difficult to imagine. 
His rightof course was to have his charge 

. declared and enforced and to have it declar- 
ed thathe was at liberty to prove for a 
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dividend out of the general assets on the 
ordinary terms, namely, to prove for the 
balance after realising his security or to 
value his security and take a dividend on 
the balance. The judgment in this respect 
isone which Ishould haye thought the 
Official Assignee or some one on his behalf 
would never have allowed to pass without 
objection. That, however, does not affect the 
present case. 

There was another suit commenced by 
the firm of Mathura Das to which apparently 
the respondent firm were parties and in 
that suit which appears to have been for 
enforcement of the plaintiff's security the 
parties in the end arrived at a settlement. 
The Official Assignee, to putthe matter 
shortly, was satisfied that both these firms 
were secured creditors and that there wes 


‘nothing left out of the sale proceeds to come 


to the generalestate of the insolvent and it 
was arranged thatthe proceeds should be 
divided between these two rival claimants 
who were secured creditors in the ratio of 
2tol. Idonot knowthat the amount of 
the debt of the firm of Mathura Das appears 
from the paper-book but Ido not under- 
stand it to be disputed that their claim was 
larger than the claim of the respondent 
firm. This, no doubt, explains why the ratio 
should be 2 to 1. Bethatas it may, the sale 
proceeds after deducting the costsof the 
sale were insufficient, to pay in full even the 
claim of the respondent firm and it is now 
abundantly clear that inthe subject-matter 
of, the various deeds of hypothecation 
the Official Assignee on behalf of the 
general creditors had no beneficial interest, 
The question which now arises is not 
whether byvirtue of Insolvency Rule No.. 
178 the Official Assignee is entitled to say 
that he must out of the general assets and 
at the expense of unsecured creditors receive 
acommission of 5 per cent. upon the total 
amount fetched by the goods on their sale 
but whether he is entitled as against these 
secured ereditors—the respondent firm—to 
claim to deduct a portion of that 5 per cent. 
out of their actual security itself. Some 
difficulty has arisen in considering this 
matter from ihe fact that the attual deeds 
of--bypothecation are not before the Court, 
I will dispose of this case on the basis that 
it may well be that the nature of the 
security given to the firms of” Mathura Das 
and Ramratan Das Bagree was a mere 
charge, i. e, to say, that it was not in 
substance equivalent to an absolute assigns 
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ment or complete transfer of what in English 
Law would be called the legal estate. The 
principle which governs the question whe- 
ther a property goes to the Official Assignee 
at all in cases of this class is as follows: I 
am quoting from a statement of the law 
which appears in a note to s.38of the 
English Bankruptcy Act in the well known 
book Williams’ Bankruptcy Practice. 
“Secondly, there isa class of trusts where, 
although the bankrupt did not acquire the 
absolute legalownership for the purpose of 
an express trust yet, he, though retaining 
thelegal property, has divested himself of 
the whole or partofhis beneficial interest. 
In this class of trusts, if the bankrupt has 
parted with the whole of his beneficial 
interest (as where a bankrupt has sold a 
debt or mortgaged it-to secure a debt ofan 
amount greater at the time of the bank- 
ruptey than the debt mortgaged) and 
b:come a bare trustee, the legal interest of 
the bankrupt will not pass to the trustee in 
bankruptcy, but remain in the bankrupt; 
but if any beneficial interest remainsin the 
bankrupt, whether the extent of such 
beneficial interest be ascertained or not, the 
legal interest will pass to the trustee in 
bankruptcy, subject, of course, to the 
performance of the trust.” 

In my judgment it matters nothing in 
this case whether the nature of the security 
was a mere charge or was something more. 
So long as it is established that the insolvent 
has no beneficial interest in the property I 
do not think that the property itself is in 
any way to be regarded asa part of the gene- 
ral estate. There is no difficulty in equity 
in regarding & person who is in posses- 
sion of property which issubjeat to a charge 
which he himself has created as being in 
the position of a trustee. Now in these 
cireumstances it has to be remembered that 
itis afundamental principle of Insolvency 
Law that as regards his security a secured 
creditor cannot be forced into the Insolvency 
Court at all. He car stand outsidethe 
Insolvency Court and proceed, as these 
creditors were proceeding, to enforce his 
rights outside the Insolvency Court alto- 
gether. That being the position, itis a 
matter for very careful consideration whe- 
therarule made by this Court under its 
jurisdiction to make Insolvency Rules could 
validly be made so as to appropriate a part 
of the property ofa mere third party and 
itis necessary to scrutinize very carefully 
the terms of any rule which is said to have 
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that effect. It is quite.clear in this case tbat ` 
the firm of Ramratan Das Bagree were doing 
their best to keepintact and unprejudiced 
all their rights under their deed of hypo- 
thecation. Rule 178 says that “the Official 
Assignee shall be entitled to retain as a 
remuneration for the duties to be performed - 
by him, inter alia, a commission of 5 per 
cent. on the principal amount or value of 
the assets collected by him in each estate." 
So far as the present question is concerned, 
it is reasonably clear that these are the 
words which must govern this case. There 
isin that rule an explanation which has 
no direct bearing on this case but which 
may, perhaps, require to be considered in 
so far as it may be thought to throw some 
light upon the expression in the rule itself 
“the principal amount or value of the assets 
collected by him in each estate.” That 
explanation,as it now stands, is in these 
terms: “For the purpose of thisrule the 
amount tobe paid in pursuance of a com- 
position or scheme of arrangement and also 
any amoun; realized under the Second 
Schedule to the Act shall be deemed to be 
assets collected by the Official Assignee.” 
In interpretiog that explanation I will 
assumé:that an amount realized under the 
Second Schedule to the Act isto be deemed 
to be an asset collected by the Official 
Assignee not only for the purpose that the 
Official Assignee’s commission is to be com- 
puted at the expense of the general cre- 
ditors upon the total sum but that it is 
to be deducted from that part of the 
amount realized, which has to go to the 
secured creditors. I will assume that but 
I am very far from deciding it. Even 
so, however, it has to be remembered 
that under r. 18 of the Second ‘Schedule 
to the Presidency Towns Insolvency Act 
no mortgagee can be compelled to have his 
security realized under that Schedule in 
any case. Steps can only be taken either 
by the mortgagee or with his consent and 
it may not, therefore, be totally unreason- 
able in these circumstances to impose a 
condition that the commission has to-be 
paid even at the expense of the security 
that is realized. Itis another matter al- 
together to say because of those words in 
the amended explanation that in a case 
where certajn assets are charged for a 
sum that greatly exceeds their value the 
total amount realized by those assets on 
sale is to be regarded as assets collected 
by the Official Assignee in the estate for 
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the purpose of levying upon a secured 
creditor a part of the commission. The 
word “assets” in the Calcutta Insolvency 
Rules may be found also in r. 60 where 
the rule says that "the assets in every 
matter remaining after payment of the 
actual expenses incurred in realizing any 
of the assets of the insolvent shall, sub- 
ject to any order of the Court, be liable 
to the following payments which shall be 
made in the following order of priority;” 
and second in the list of the payments is 
this: “Any fees payable to or costs, 
charges or expenses incurred or authorized 
by the Official Assignee.” Looking at 
the rule as a whole it seems to me that 
the purpose of Bankruptcy Rule No, 178 
is to say that the remuneration of the 
Official Assignee is to be computed onthe 
amount that he collects for the estate. This 
is very different from the rule .that ob- 
tained under the previous Insolvency Act 
—the Imperial Statute—where it had tobe 
computed onthe amount available as di- 
vidend which of courseisa very different 
thing because the expense of administra- 
tion has to come out of the general estate 
before there is any dividend. 

In the present case I feel reasonably clear 


that the intention of the arrangement be- ’ 


twaen the firm of Ramratan Das Bagree 
and the Official Assignee was that that firm 
would raise no objection to the Official As- 
signee selling as he wanted to sell but 
that they were not by that arrangement 
to be understood as in any way bringing 
themselves into the insolvency administra- 
tion but on the contrary would proceed 
with their suit for enforcement of their 
security as indeed’ their right was, The 
learned Judge takes in this matter sub- 
stantially the same view which l venture 
to think is correct. 

Some comment has been made on the fact 
that the learned Judge ordered the Official 
Assignee to pay the costs personally. If he 
was to order the Official Assignee to pay 
costs at all he must order him to pay the 
costs personally as it is quite clear that 
this consequence cannot be visited upon 
the unsecured creditors. The correspond- 
ence immediately preceding the launching 
ot this motion does not induce me to think 
that the learned Judge would ,have been 
right in leaving each party to bear its own 
costs, and [for one am not disposed to inter- 
fere with his discretion in that matter, 
With regard to this appeal there can be no 
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question that the Official Assignee having 
lost, must pay the costs of the respondents. 


Mukerji, d.—1 agree. 
ALN, A. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second Civi, APPEAL No. 160-B or 1926, 
March 21, 1927. 

Present:—Mr. Findlay, J. C. 
BALAJI AND OTBERS— ÜREDITORS—- 
APPELLANTS 
versus 
GOPAL MALI—INSOLVENT— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 106, 151 
- Sale in insolvreney proceedings— Application to set 
aside sale-—Limitation- Civil Procedure Code (Act V 
of 1908), O. XXI, applicability of, to insolvency pro- 
ceedings—Inherent powers of Court— Other remedy 
available but not used—Inhcreni powers, whether can 
be used. ` 

Article 181 of the Limitation Act must be con- 
strued as referring to ejusdem generis applications 
with those in preceding Articles, viz., those under the 
Civil Procedure Code. |p. 544, col. 2. 

Provisions of O. XXI of the Civil Procedure Code 
are applicable to insolvency proceedings, and the 
limitation applicable to a petition for setting aside a 
sale in insolvency proceedings is thirty days as laid 
down in O. XXI ofthe Civil Procedure Code read 
with Art. 166 of the First Schedule to the Limitation 
Aet. [ibid.] 

Inherent powers should not be used by a Court for 
admitting an application when the applicant had 
another remedy which he had neglected to make use 
of [bid] e Dip l 

Appeal against the judgment of the Dis- 
trict Judge, Amroati, dated the 26th Febra- 
ary, 1926, in Oivil Appeal No. 6 of 1925, 

Messrs. G, V. Deshmukh and M, B. 
Marathe, for the Appellants. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.— One Gunaji, the father 
of the respondent, Gopal, was adjudged an 
insolvent on 3rd July, 1922, and was given a 
year for applying for discharge. He applied 
accordingly on 26th June, 1923.. On 28th 


- August, 1922, a schedule containing the 


names of five creditors had been prepared— 
one of these was the father of the present 
appellants, by name  Bhanwdas. They 
applied on 3rd November, 1923, to be 
added and attacked a sale of property that 
had been held and was pending for cca- 
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firmation. On 16th September, 1923, the 
Court, under circumstances which are clear 
from the lower Appellate Court's judgment, 
ordered the property 'to be sold free from 
the mortgage concerned. On 15th January, 
1923, Bhanudas died. The sale was held on 
14th February, 1923, and was confirmed on 
7th April, 1923, and Gepala, the auction- 


purchaser and son of the insolvent, was 


given his sale certificate on 13th June, 
1923. Meanwhile, a house was sold and 
this sale was confirmed on 18th August, 
1393, but before this, the insolvent applied 
for discharge. On 3rd November, 1223, the 
present appellants filed their application of 
3rd November, 1923, referred to above. 
The question involved, therefore, is whether 
this ‘application was time-barred or not. 
The appellants in this connection rely on 
Art. 181 of the Schedule to the Limitation 
Act, while the respondent relies on Art. 166. 
The Judge of the first Court remarked that, 
if the application in question had been one 
under the Civil Procedure Oode, Art, 177 
would primarily have applied but there 
would have been no extension of time in 
respect of minority of Shanker, one of the 
appellants, as under 8. 6 (1) of the Limita- 
tion Act no question of filing a suit or an 
application for execution of a decree was 
involved. He further pointed out that s. 78 
of the Provincial Insolvency Act restricted 
the application of the Limitation Act in 
insolvency proceedings. The Subordinate 
Judge, after considering certain case-law 
on the point, decided that the Limitation 
Act as such did not apply but he held that 
he had inherent powers to admit the appli- 
cation, particularly as a minor was con- 
cerned. On further considering the merits 
of the case he ordered the sale to be set 
aside and refused to discharge the insol- 
vent, 

The District Judge held that the sons of 
Bhanudas were entitled to be brought on 
the schedule in place ef their father—the 
change being a mere substitution and not 
the addition of a new creditor or creditors, 
On the further question whether they were 
even on 3rd November, 1923, entitled to 
attack the sale, he held that the application 
lay, if at all, under Art. 166 read with 
O. XXI of the Civil Procedure Code, the 
limitation in,either even being thirty days. 
For my own part, I cannot see the slightest 
possibility of applying Art. 181 to an appli- 
cation of the kind we are concerned with. 
The law would be in an anomalous condi- 
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tion indeed if a period of three years were 
to be allowed for setting aside a sale in an 
insolvency proceeding as compared with 
thirty days ina sale under the Civil Pro- 
cedure Code. Article 181 must be constru- 
ed as referring to ejusdem generis applica- 
tions with those in preceding Articles viz., 
Civil Procedure Code ones. Now accepting 
the principle laid down in Manakchand v. 
Ibrahim (1) thatthe provisions of O. XXI 
of the Civil Procedure Code are applicable 
to insolvency proceedings, it seems to me 
indubitable that the limitation applicable 
to a petition for setting aside a sale in an 
insolvency proceeding must be 30 days 
as laid down in O. XXI read with Art. 166 
of the Schedule to the Limitation Act, Nor 
ean [see that any question of an extension 
of time on account of fraud can arise in 
the circumstances of thiscase. The present 
appellants were even to» late to be substi- 
tuted as legal representatives, had the pro- 
ceeding been a Civil Court suit and lean 
find no prima facie ground for holding 
that they were entitled to contest the sale at 
the late stage they did. 

Imay add that the Judge of the first 
Court was clearly wrong in having recourse 
to the inherent powers of the Court in the 
way he did. The appellants had their 
remedy otherwise provided and had neglect- 
ed to make use of it[cf. Joshi Shib Prakash 
v. J hinguria (2)]. 

These findings govern the appeal which 
is dismissed.  Appellants must bear the 
respondent's costs. Costs in the lower 
Courts as already ordered. I fix Rs, 40 as 
Pleader's fees. : 


G. R. D. Appeal dismissed. 


(1) 62 Ind. Cas. 307; 17 N. L. R. 49 at p. 52. 
P 78 Ind. Cas. 416; 46 A. 144; A. I. R, 1924 All, 
446. 
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CALCUTTA HIGH COURT. 
Criminal Reviston No. 860 or 1926. 
September 8, 1926, 
Present:—Mr. Justice Chotzner and 
Mr, Justice Duval. 

ISAF NASY A—Acouszp—PariTionBe 
yersus 


EMPEROR—Oppositx, PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 156 
(81, 200, 202, 208, 204—District Magistrate taking 
cognizance of complaint—Order for Police enquiry 
with direction to Police to submit charge-sheet— 
Legality of procedure—Duty of District Magistrate 
to pass order on Police report. 

Where a District Magistrate takes cognizance of a 
complaint under s.200 of the Oriminal Procedure 
Code and refers the case tothe Police for inquiry 
under s.202 ofthe Code it is for him to pass the 
necessary order on the Police report either under s. 
203 or s. 204. He cannot direct the Police, ifthey find 
the case to be established, to submit a charge-shee* 
to the Magistrate concerned Section 156 (3) does 
not apply .to such a case as the section only empowers 
the Magistrate to order a Police inquiry in a case 
when the Magistrate does not himself issue process at 
once 
Where the Sub-Divisional Magistrate accepts the 
charge-sheet submitted by the Police under such 
circumstances, and proceeds with the case without 
any order by the District Magistrate under s. 204 or 
any order of transfer of the case to him under s. 192, 
his proceedings are void and liable to be set aside. 


ISAF NASYYÀ v. 


Criminal revision against an order of the 
Sessions Judge, Rungpore, dated the 9th 
August, 1926. 

Messrs. H. C. Guha, A. K. Fazlul Hug 
and Babu Jnan Chander Roy, for the Peti- 
tioner. i 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 


JUDGMENT. 


Duval, J.—In this matter a complaint 
was lodged. before the District Magistrate 
of Rungpore on the 16th February, 1926, a 
complaint against certain people of charges 
under s. 366 of.the Indian Penal Code and. 
other sections. The complainant was ex- 
amined on oath, as provided for in s. 200 of 
the Criminal Procedure Code and the 
Magistrate then passed an order ending the 
case to the Police for inquiry, but adding 
“the Police will see ifthereis any evidence 
for the submission of a charge-sheet, and 
after that they willsend it to the Magis- 
trate concerned." .As a matter of fact 
it appears that the alleged place of 
occurrence: was within  Nilphamari a 
sub-division of the Rungpore District, 
An inquiry was made by the Police, 
pnd, on the 3rd May, a charge-sheet was 
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submitted to the Sub-Divisional Officer 
of Nilphamari, who thereupon issued a 
warrant for the arrest of certain accused 
persons, Certain of the accused subse- 
quently surrendered, and then an applica- 
tion was made to the Sessions Judge to 
refer the matter to this Court for quashing 
of the whole proceedings. The Sessions 
Judge, however, refused to refer the matter 
to this Court, and this Rule was then ob- 
tained from this Court why the proceedings 
should not be quashed on the grounds (1) 
that the procedure adopted by the District. 
Magistrate is wrong inasmuch as he acted 
under Chap. XVI of the Oriminal Procedure 
Code, and then proceeded under Chep, XIV 
of the Oriminal Procedure Code; (2) that, 
after having taken cognizance of the case 
under s. 190, cl. (a), and proceeded under 
s. 200, the learned Magistrate had no power 
to act under s. 156 (3); (3) that his action in 
directing the Police to submit a charge- 
sheet is illegal and without jurisdiction; (4) 
that the Sub-Divisional Magistrate of Nil- 
phamari has no jurisdiction, unless the case 
is transferred to him according to the pro- 
visions of law. 

Now the facts seem to be clear; the Magis- 
trate took cognizance of a complaint 
under s. 200 of the Criminal Procedure Code 
and it would appear that he referred the 
ease to the Police for inquiry under his 
power to do so under s. 202 of the Criminal 
Procedure Oode but in giving that order he 
did not observe that it was for him to pass 
the necessary order on the Police report 
either under s, 203 or s. 204. His order, 
therefore, directing the Police, if they 
found the case to be established, to submit 
charge-sheet,to the Magistrate concerned (in 
this case the Sub-Divisional Officer of Nil- 
phamari) appears to us to have been without 
jurisdiction. We do not think thats. 156 
(3) can have any application to the case 
before us. The Magistrate had certainly 
taken cégnizance ofthe case under s, 200, 
and it appears to us “that this section only 
empowers the Magistrate to ordera Police in- 
quiry in a case when the Magistrate does not 
himself issue process at once. It seems, there- 
fore, that the whole of the proceedings of the 
Sub-Divisional Officer, Nilphamari, accept- 
ing the charge-sheet and proceeding with 
the case, without any order by the District 
Magistrate under s. 204 of the Ceiminal Pro- 
cedure Code or any order of transfer of the 
case to him under s. 192 are without juris- 
diction and must be set aside, We, accorda 
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ingly, set these orders aside, and send 
the proceeding back to the District Magis- 
trate of Rungpore who will now under 
8. 203 or s. 204 pass the necessary orders on 
the Police inquiry which has taken place; 
and if he so thinks he may issue processes 
and transfer the case to the Sub-Divisional 
Officer for trial or inquiry. i 

The Rule is made absolute to the extent 
only that the later orders- are set aside. 
The order of the District Magistrate taking 
cognizance will remain, and he will now 


. pass orders in the  maaner directed 
above. : 
Chotzner, J.—I agree. 
A. N. A. Rule made absolute. 





BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 435 or 1926. 

March 17, 1927. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Patkar. 

In re ANYA SHIDYA PATIL 
AND GTBEES— APPLICANTS. 

Criminal Procedure Code (Act V of 1898), s. 147— 
Dispute as to right of fishery— Decree of Civil Court 
declaring right—Magistrate’s jurisdiction to enquire 
into claim to the contrary—Hvidence Act (I of 1872), 
ss. 18, 42—Judgment not inter partes declaring right, 
relevancy of. 3 

If a matter which is in dispute under s. 147 of the 
Criminal Procedure Code has actually been adjudicat- 
ed upon by a Civil Court, a Magistrate has no 
jurisdiction to enquire into a claim which is contrary 
to that Court's decree. [p. 547, col. 1.] 

In re Balkrishna Amrit Pradhan (1), followed. 

A judgment declaring the exclusive right of fishing 
ofa party at particular seasons ofa year is relevant 
evidence under ss. 13 and 42 ofthe, Evidence Act, 
though not conclusive,in proceedings in which the 
right is subsequently denied by a third party. [p. 547, 
cols. 1 & 2.) . ME Y 

Application against an order of the Sub- 
Divisional Magistrate, North Kolaba, 

Mr. A, G. Desai, for the Applicapts. 

Messrs. R. W. Desai and M. W. Pradhan, 
for the Opponents. 

JUDGMENT. 
Fawcett, J.—This is an application 
for revision of an order passed by the Sub- 


Divisional Magistrate, North Kolaba, re-: 


jecting an application made by the appli- 
cants for taking certain action under s. 147 
of the Criminal Procedure Code. There 
is a dispute between the petitioners, who 
are the villagers of Belpada, and the 
opponente, who are the villagers of Sheve, 
asto a right of fishing ina creek known 
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as Lagachee Khar. Theapplicants moved 
the Magistrate to take action: under s. 147 
on-the ground that they had a right to 
fsh in this creek, and that on May 23, 
1926, they were, fishing as usual there, 
when the opponents with about one hundred 
persons from Sheve came to attack 
them, assaulted some of them, and stop- 
ped the fishing forcibly. Ontheother hand, 
the opponents, when they appeared before 
the Magistrate, relied upon a decree of 
this Court passed in their favour in 1915, 
in which a suit between certain re- 
presentatives of the villagers of Sheve and 
certain representatives of the villagers of 
Gavan, the former obtained a decree de- 
claring that they were entitled to exclu- 
sive fishery in this particular creek frcm 
February 1 to July 31 in each year. On 
behalf cf the petitioners it was contended 
before the Magistrate that that decree did 
not bind them, because they are residents 
of Belpada and not of Gavan. Whether 
that is a proper plea or not, there are 
no sufficient materials for us to say. But 
it has been pointed out that in the peti- 
tion it is apparently admitted that at one 
time Belpada was considered to bea part 
of the village of Gavan. The Magistrate, 
afler hearing scme legal arguments in 
connection with this decree, finally decided 
that there was no sufficient ground for 
proceeding further under s. 147. This is 
partly based upon the ground that it was 
admitted by both sides that there was no 
likelihocd of any breach of the peace up 
to January 31, 1927, after which the right 
of the Sheve peopie to the exclusive fish- 
ery that they claim, would come in. On 
the other hand, Mr. Desaifor the petitioners 
contends that this was an improper dis- 
posal of the application, and that reading 
the provisions of s. 147 with s. 145, it 
was incumbent upon the -Magistrate io: 
make a proper inquiry into the alleged 
rights of the applicants, and only to dis- 
pose of the matter after he had taken 
evidence in accordance with the provisions 
of 8.145, On the other hand, it is urged 
for the cpponents that in the face of the 
decree the Magistrate's action was perfectly 
proper. i ; 

It is, I think; important to bear in mind 
that s. 147. deals with disputes as to a 
right of user of any land or water, and, 
therefore, the particular matter that ihe 
Magistrate would haveto enquire into is 
whether or not tke petitioners have the 
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right of fishing in this creek all the year 
round, as against the claim of the oppo- 
nents that they have an exclusive right to 
fish in it between February land July 31 
in each year. It is, therefore, not quite 
on the same footing as & dispute which 
comes under s. 145 where the Magistrate 
has to make an inquiry as to possession, 
which may be quite contrary to title sup- 
ported by a decree of a Civil Court, If 
the matter which is in dispute . under 
8. 147 has actually been adjudicated upon 
by a Civil Court, then clearly a Magistrate 
has no jurisdiction to enquire into a claim 
which is entirely contrary to that Court's 
‘decree; and this has been very clearly 
ruled in In re Balkrishna Amrit Pradhan 
(1). In that case the judicial determina- 
tion was subsequent to the actual petition 
for action under s. 147, and it was a judi- 
cial determination by a Magistrate and 
not by a Civil Court. Itseems to me that 
the principle I have just mentioned ap- 
plies a fortiori to a case where there has 
been a prior judicial determination about 
the right in dispute by a ecmpetent Civil 
Court; and if this decree is one that is 
conclusive on the point, I think that there 
can be no question about it. No doubt, 
it may be said that it is not conclusive 
in the present case as against the peti- 
tioners, because of their being residents of 
Belpada and not of Gavan. On the other 
hand, there are some indications in the 
judgments of the High and the two lower 
Courts in that litigation that the exclu- 
sive right extended down to the creek 
where it comes opposite to this village of 
Belpada, and, therefore, there would be 
some ground for thinking that any rights 
that the people of Belpada might have 
would not be any greater than the rights 
of the neighbouring villagers of Gavan 
in regard to fishing in this creek. Again, 
. the judgments show that the decision was 
mainly based on a decree of 1816, and 
that the Courts then held that these villagers 
of Sheve had an esclusive right to fish 
in this creek during a. part of the year. 
The High Court decree also declares that 
the plaintiffs are entitled to exclusive fish- 
ing from February :1 to July 31 in each 
year. That is a very extensive declara- 
tion, and under s. 42 of the Indian Evi- 
dence Act, the judgment, although it is 
not necessarily conclusive, is a relevant 


(1) 11 B, 584; 6 Ind, Dec, (x, B.) 384, 
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fact; while under s. 13 it is also a very 
important piece of evidence. It seems to 
me that, in these circumstances, it would 
be beyond the Magistrate’s jurisdiction to 
go into the dispute about this right, and 
if the petitioners have any grievance, their 
proper remedy would be to. bring a suit 
in the proper Civil Court. I am not in 
any way satisfied that the Magistrate was 
wrong in refusing to make an inquiry. 
and I think it would be taking up magis- 
terial time improperly, having regard to 
the detree that I have referred to. 

Therefore, in my opinion, the application 
should be dismissed. 

Imay add that thisis entirely without 
prejudice to the question, whether, if in 
fact there is an actual assault on people 
fishing in this creek, the decree of 1915 
necessarily protects the assailants from 
being criminally prosecuted. 

Patker, J.—I agree. 


A. N. A, Rule discharged. 


CALCUTTA HIGH COURT. 
OgiaitNAL Revision No. 1220 or 1926. 

à January 27, 1927. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Mitter. 
HARBHANJAN SAO (SHA) alias 
BECHAN SHA-—AcCUSED—PETITIONER 
versus 
EMPEROR-—OrrostrTE Parry. 

Criminal Procedure Code (Act V of 1898), ss. 102, 
103—Bengal Excise Act (V of 1909), Chap. IX— 
Search under? Excise Act--Procedure~-Provisions of 
Criminal Procedure Code, whether applicable- Evi- 
dence Act (I of 1872), s. 92--Excise Officer, whether 
die A AA to Excise Officer, admissib- 
ility of. 

The provisions of ss, 102 and 103 ofthe Criminal 
Procedure Code do not apply to searches made under 
the Bengal Excise Act. [p. 548, cols. 1 & 2.] 

An Excise Officer is not a Police Officer within the 
meaning of s. 25 of the Evidence Act and a confession 
made to him is not, therefore, inadmissible in evi- 
dence. [p. 549, col. 1.] 

Ah Foong Chinaman v. Emperor (1), followed, 

Rule against an order of the Additional 
Ohief Presidency Magistrate, Calcutta, 
dated the 8th December, 1926. 

Babus Mrityunjay Chatterjee and Basanta 
Kumar Mukherjee, for the Petitioner. 

Babu Santosh Kumar Pal, for the Crown, 

JUDGMENT.—This Rule has been 
obtained on three grounds, two of which 
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relate to the legality of the search made 
by the Excise Officer and the third to the 
reception in evidence of an alleged confes- 
sion made by the accused petitioner. The 
case for the prosecution is that the peti- 
tioner lived in premises No. 57/2, Baloram 
Ghose’s Lane. On receipt of certain in- 
formation the Excise Sub-Inspector raided 
the house and found in two rooms excis- 
able articles such as French liquor and 
cocaine, He héld the search in the pre- 
sence of three witnesses two of whon} have 
been examined in the case, These witnesses 
deny thatthey were present during the whole 
search or that certain articles said to have 
been found in the different places were 
found in those places in their presence. 
The learned Presidency Magistrate has 
suspected the veracity of these witnesses 
and has convicted the petitioner for an’ 
offence under s. 46 of the Bengal Excise 
Act (V of 1909) and sentenced him to three 
months’ rigorous imprisonment. The Magis- 
trate in bis explanation has submitted that 
he did not rely either upon the search or 
uponthe confession ofthe petitioner but 
the articles were found in the premises 
which was for the time being in possession 
of the petitioner and under s. 47 of the 
Excise Act the petitioner having failed 
to account for such possession he was con- 
vieted as aforesaid. Now with regard. to 
the grounds upon which this Rule has been 
issued. As to the search not having been 
in accordance with ss, 102 and 103, Cri- 
minal Procedure Code,. it is contended on 
behalf of the Crown that these sections 
do not apply to the search made under 
the Excise Act. We think that there is 
a great deal of forcein this contention. 
Section. 1, cl. (2, Criminal Procedure 


Code, says that nothing in the Code shall 


affect any special or local law now in force, 
or any special jurisdiction or power con- 
ferred. Section 5 (2) says all offences under 
any other law (other than the Penal Code) 
shall be investigated, "«nquired into, tried 
and otherwise dealt with according to the 
same provisions but subjectto any enact- 
ment for the time being inforce regulat- 
ing the manner or place of investigating, 
inquiring into, ete, etc. In view of these 
provisions, if we find that there is a special 
provision in the Excise Act relating to 
search madee under the Act, it is clear that 
the provisions of ss. 102 and 103 do not 
apply to searches under the Excise Act. 
In the first. place, the search under the 
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Excise Act can be made by persons other 
than Police Officers. Chapter IX of the 
Excise Act details the powers of. different 
persons to make the search. It enables an 
officer or pereon empowered under the Ex- 
cise Act to inspect and search any person 
or any vessel, vehicle, etc., in which he may 
reasonably suspect any excisable articles to 
be. Then again the Collector or any Excise 
Officer may institute a search without a 
warrant in emergent cases and for that pur- 
pose enter orsearch any place by day or 
nightand may seize anything found there- 
in which he has reason to believe to be liable 
to confiscation under the Act. There is 


-nothing in this section to show that the 


search must be made under the provisions of 
the Criminal Procedure Code. Section 16 of 
the,Opium Act ([of1878) expressly says that 
a search made under s. l4 or 8. 190f that 
Actshal] be made in accordance with the 
provisions of the Criminal Procedure Code. 
The absence of any such provision in the 
Excise Act lends great support to the 
argument thatit was not the intention of 
the Legislature to extend the special pro- 
visions relating tosearch under the Criminal 
Procedure Code to searches held under the 
Excise Act. But it is usual that the Excise 
Officers making searches under the Act try 
to observe the procedure laid down in the 
Oriminal Procedure Code to secure evidence 
and in this case the Excise Officer took 
with him three witnesses to witness the 
search. Now, if these witnesses in Court 
deny that they saw the entire search, the 
mere fact of such denial doesnot matter if 
the Magistrate believesthat it was properly 
held. Two witnesses have been examined 
inthe case, They signed the search list in 
which it is mentioned what articles were 
found in which places. In Courtthey denied 
that they saw these articles having been 


‘discovered in the places mentioned in the 


list. The Magistrate has the right to dis-. 
believe the witnesses and to hold that there 
‘was a search in which those articles were 
found. In his statement the petitioner 
said that he came into the house at 12 
noon, the search having been held at 2-30 
p.m. on that day. Hedid not know how 
the liquor and the coeaine came to be there, 
The Magistrate on a review of the evidence 
has found, and we think correctly found, 
that the story that the petitioner came 
on that day is false and that he was 
there for sometime before the date of the 
search, Having found this, the only cona 
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clusion arrived at by him is that the 
petitionor was in possession of the articles 
found in the house and he having failed 
to account for such possession was liable 
to conviction. i 

Now, with regard to the other point, 
namely, that the confession of the peti- 
tioner was wrongly admitted in evidence 
the petitioner in hisstatement says that 
he made the confession under a threat by 
the Excise Officer that if he did not say 
to whom the things belonged his wife 
would be dragged to the Police Station. 
One of the search witnesses supports him 
in this statement. The Magistrate in his 
explanation has said that he attached no 
value to the alleged confession and -it 
appears from his judgment that he has 
not even referred to it when discussing 
the evidence for the prosecution. It 
seems that when the Excise Officer was 
examined he spoke of this statement by 
the accused to him and it was rightly 
admitted in evidence because, as has been 
held in the case of Ah Foong Chinaman v. 
Emperor (1), an Excise Officer is nota Police 
Officer and, therefore, s. 25 of the Evidence 
Act does not apply; and it was ad- 
mitted in. evidence before any evidence 
was given or statement made about the 
alleged threat, So the Magistrate was not 
“wrong in admitting the confession in evi- 
dence and he was right in not considering 
it in coming to his conclusions. 

All the grounds having failed this Rule 
must be discharged. The petitioner will 
surrender to his bail and serve out the 
remainder of the sentence. 

-A. N. A. Rule discharged. 

(1) 48 Ind. Cas. 504; 22 C. W. N. 831; 28 O. L.J. 105; 
20 Or. L, J. 24; 46 C. 411. 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION For REVISION 
“No. 23 or 1997. ` 
March 22, 1727, 
Present;—Mr. Justice Fawcett and 
"Mr. Justice Patkar. 
DAJIBA RAMJI PATIL-—AcousEo— 
APPLIOANTS , 
versus 
EMPEROR—Opponents, 

Criminal Procedure Code (Act V of 1898), s. 345— 
Penal Code (Act XLV of 1860), s. ,17—Oheating— 
complaint by wife of party cheated —Composition— 
Subsequent complaint by husband; whether barred— 
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Composition with person not authorised to compound 


effect of. 
T KEM to apply s. 345 ofthe Criminal Procedure 


Code there should be real composition by a person 
who is authorised to compound under sub-s. (2) of 
s, 315. Composition with a complainant who is not 
authorised to compound is no bar to afresh com- 
plaint by the person competent to compound. [p. 550, 
col: 


Murray v. Queen-Empress (5) and Emperor v. Rane 
chhod Bawla (6), applied. 

Mr. P. V. Kane, for the Accused. . 

Mr. D. R. Manerikav for Mr. D. G. Dalvi, 


for the Opppnents. 
Mr. P. B. Shingne, Government Pleader, 


for the Crown. 


JUDGMENT. 
Patkar, J.—In this case, a complaint 
was filed by one Kouti on August 19, 1926, 


‘in which she complained that, while she 


was at her parents’ house for delivery, 
all the accused conspired together to 
defraud her husband Devba and cheated 
him behind her back. On Ssptember 4, 
1926, she made an application to the 
Magistrate that the complaint was not 
drafted properly and according to law, 
and hence if would not be of advantage 
to her to prosecute the complaint in those 
circumstances, and, therefore, permission 
be given to compound the offence under 
s 845 of the Criminal Procedure Code and 
the Magistrate made an order acquitting 
the accused under s. 345, Criminal Pro- 
cedure Code. On September 10, 1926, the 
present complaint was filed by the hus- 
-band charging the accused with an offence 
under s. 417. The accused made an appli- 
“cation to the trial Court that they were 
acquitted under s. 345 in the complaint 
of Kouti, the wife of the present com- 
plainant, and that the acquittal bars the 
present trial. The learned Magistrate dis- 
allowed the application on the ground 
that in, the previous complaint, the com- 
plainant was advised that as she herself 
had not been decefved, her complaint was 
presented under a misunderstanding, dnd 
that it appeared from the petition that in 
reality it was not the complainant Kouti on 
whom the accused practised deception, 
but it was her husband on whom it was 
practised. The accused have applied to 
this Court and prayed that the order of the 
Magistrate should be set aside. 

The question, therefore, in this case is 
whether there was a valid composition 
under 8.3415 in the matter of the com- 
plaint of Kouti, the wife of the present 
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complainant. It isnot competent in every 
case for the complainant to compound 
the offence under s. 345. Any person may 
set the criminal law in motion, but it is 
only the person specified in s. 345, who 
ean compound the offence. In s, 345, 
cl. (2), it is the person cheated who can 
compound an offence under s. 417, Indian 
Penal Oode, with the permission of the 
Court. It was held in Emperor v. Sultan 
Singh (1) that where hurt was caused to 
three persons, one of whom died subse- 


` quently, thetws surviving persons could not 


-was cheated, 


lawfully compound the offence as regards 
the deceased. There is a similar decision 
in Emperor v. Rahmat (2) Though in 
the case of defamation of a wife, the 
husband can complain as being. the per; 
son aggrieved, it is the wife who can, 
without the consent of the husband and 
against his wishes, lawfully compound the. 
offence unders. 345. See Challam Naidu 
v. Ramasami (3) and Chhotalal Lallubhai 
v. Nathabhai (4). It, therefore, follows 
that it is not necessarialy the person who 
has filed a complaint that can compound 
the offence, but it is only the person 
mentioned in s. 345 who can lawfully 
compound the offence. In the present 
case though the previous complaint was 
filed by Kouti, it was her husband who 
Where an accused person 
alleges that an offence with which he is 
charged has been compounded, the onus 
is on him to show that there is a real and 


valid composition with the person against- 
whom the offence is committed: Murray. 


v. Queen- Empress (5). It, therefore, follows 
that unless there was a redl and valid 
composition with Devba, the husband of 
Kouti, the order of acquittal was not valid 
in law. 

In the complaint of Kouti no evidence 
was led and there was no trialeof the 
accused in regard to the offence charged. 
Even assuming that the application of 
Kouti be construed as a withdrawal of 
the complaint, we think that as the pre- 
sent offence fell under s. 417, Indian 
Penal Code, and was triable under Chap. 
XXI relating to warrant cases, there could 


(1) 4 Ind Cas, 24; 31 A. 606; 6 A. L. J. 882; 10 Cr. 
L. J.4 


(2) 30 Ind. Cas. 138; 37 A. 419; 13 A. L. J. 630; 16 


Cr. L. J. 586. 
(3) 14 M. 379 at p. 381; 1 M. L. J. 242; 2 Weir 230; 5 


Ind. Dec. (N. 3.) 255. E 
(4) 25 B. 151 at p. 157; 2 Bom. L. R. 665 (F. B.). 


(5) 21 ©. 103; 10 Ind. Dec. (N. s.) 701. 


"MADARI SIKDAR V, EMPEROR, 


(102 I. 0.1927] 


not be a withdrawal of the complaint. 
It was held in Emperor v. Ranchhod Bawla 
(6) that it was not competent for a Court 
to order an acquittal on the withdrawal of 
a complaint in a warrant case as s. 248 
applied only to summons cases. 

In the present case, therefore, there was 
no lawful c8mposition of the offence of 
cheating under s. 345 of the Oriminal 
Procedure Code, and we, therefore, think 
that the order of acquittal on the appli- 
cation of Kouti would nof bar the present 
prosecution. We would, therefore, dismiss 
the application. . 

. Fawcett, J.—On the materials before 
us it seems clear that there was no real 
composition of the case, and that s, 345, 
which is referred to in Kouti’s applica- 
` tion, is stated erroneously to govern the 
case. The facts appear to be simply that 
Kouti’s Pleader advised her that, as the 
property was not hers and she was not 
the person cheated, the complaint was 
not likely to succeed. Whether he was 
right or wrong in giving that advice, it 
is not necessary to decide; but in order 
to apply s. 345, there must be a real com- 
position by a person who is authorized 
to compound under sub-s. (2) of s, 345. 
Therefore, there seem to be two objections; 
first, there was no real composition; and, 
secondly, the composition was not by the 
husband, although he is stated to have 
been present in Court at the time Kouti's 
application was made. The case is, there- 
fore, one to which the principles laid 
down in Murray v. Queen-Empress (5) and 
Emperor v. Ranchhod Rawla (6) apply. I 
agree with the order proposed by my learn-. 
ed brother. 

A. N. A. . Application dismissed. 

(6) 18 Ind. Cas. 413; 37 B. 369; 15 Bom. L. R. 61;41 
Cr. L. J. 77. 


CALCUTTA HIGH COURT. 
CRIMINAL MISCELLANEOUS No. 124 o» 1926. 

September 10, 1926. 
Present:—Mr. Justice Chotzner and 

Mr. Justice Duval. 

MADARISIKDAR AND OTHERS—ÁCCUSED—- 
PETITIONERS . 
versus 
EMPEROR—Opposite PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 161, 
162—Statements of witness to Police—Accused's 
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right to copies —Stage at which accused is entitled to 
demand copies. 

Under the amended s. 162 of the Code of Criminal 
Procedure itis obligatory on the part of a Judge to 
give the accused copies of the statements recorded 
under s. 161 of the Code subject? only to the exclu- 
sion of irrelevant matters which the public interest 
requires should not be disclosed. [p. 551, col, 2.] 

But itis only at the time of cross-examination and 
' when the cross-examination has laidethe foundation 
for the suggestion that the evidence given by the 
witness in Court is contradicted by his statement 
recorded under s. 161 of the Criminal Procedure Code 
that the accused is entitled to ask the .Judge to refer 
to the writing and grant him copies. Section 162 does 
not impose a duty upon the Judge of granting copies 
of the statement recorded under s, 161 before the 
eross-examination has been opened. [p. 552, col. 1.] 

Bal Gangadhar Tilak v. Shri Shriniwas Pandit 
(1) and In re Peramasami Ragudu (2), followed. 


Oriminal appeal against the orders of the 
Additional District Magistrate, Mymensingh, 
dated the 6th and 27th July, 1926. 

Babu Radhika Ranjan Guha, for the 
Patitioners. 

JUDGMENT ..---This Rule raises theim- 
portant question asto the stage at which 
an accused person is entitled to.be furnish- 
ed witha copy of the statements of the 
prosecution witnesses recorded by a Police 
Officer under the provisions of s. 161 of the 
Oriminal Procedure Code. Section 162 is 
in these terms: “No statement made by any 
person to a Police Officer in the course of 
an investigation under this Chapter shall, 
if reduced into writing, be signed by the 
person making it; nor shall any such state- 
mentorany record thereof, whether in a 
Police diary or otherwise, or any part of such 
statement or record, be used for any purpose 
(save as hereinafter provided) at any in- 
quiry or trial in respset of any offence 
under investigation at the time when such 
statement was made". The first proviso is 
as follows: "Provided that, whenany witness 
is called for the prosecution in such inquiry 
or trial whose statement has been reduced 
into writing as aforesaid,the Court shall on 
_ the request of the accused: referto such 
writing and direct that the accused be 
furnished with a copy thereof in order 
that any part of such statement, if duly 
proved, may be used to contradict such 
witness in the manner provided by s. 145 
of the Indian Evidence Act 18.2. When any 
part of such statementis so used, any part 
thereof may also be used in the re-examina- 
tion of such witness, but for, the purpose 
only of explaining any matter referred to in 
his cross-examination.” The second pro- 
viso is as follows: “Provided, further, that, if 
the Court is of opinion. that any part of 
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such statement is not relevant to thesub- 
ject-matter of the inquiry or trial, or that 
its disclosure to the accused is not essen- 
tial in the interests of justice and is inex- 
pedient in the public interests, it shall 
record such opinion (but not the reasons 
therefor) and shall excludesuch part from 
the copy of the statement furnished to the 
accused". It will be observed that in the 
amended s. 162 of the Criminal Procedure 
Code there isa departure from the proce- 
dure latd down in the former section. In 
the former section it was obligatory on the 
Judge at the request ofthe accused to refer 
to the writing made under s. 161, but it 
gave the Judge a discretion to decide whe- 
ther a copy should be given to the accused, 
The effect of the amendment is to annul 
the Judge's discretion, and to make it 
obligatory on him to give the accused 
copies of the statements subject only to the 
exclusion of irrelevant matters which the 
public interest requires should not be dis- 
closed. ` 

The next question is at what stage the 
accused is entitled to make his request. It 
is plain, first of all, that it must be after 
the witness has been called for the prosecu- 
tion and not before the commencement of 
the preliminary enquiry. Secondly, the 
- statement can only be used (7) ifduly proved 
and (it) in order to contradict the witness 
as provided for by s. 145 of the Evidence 
Act. In order to “prove it duly” the accused 
must prove it either by cross-examination 
of.the witness or of the Police Officer who 
recorded it, but to use the words of s. 145 of 


-the Evidence Act ‘‘ifitis intended to contra- 


dict him" i e , the (witness) “by the writing, 


-his attention must, beforethe writing can. 


be proved, be called to those parts of it which 
are to be used for the purpose of contradict- 
ing him.” The object of the provision is to 
give the witness the chance of explaining 
orrecofeiling his statements before the 
contradiction can ke used as evidence, and 
in Bal Gangadhar Tilak v. Shri Shriniwas 
Pandit (1) the Privy Council pointed out 
the impropriety oftreating the oral testi- 
mony of a witness as rebutted by statements 
by him contained in documents in evidence 
unless such statements were put to him in 
cross-examination. 

This decision, as alsothe wording of s. 145 


(1) 29 Ind. Ors, 639; 42 I. A. 135; 13. A. L.J. 570; 19 
Q. W. N. 129; 17 Bom. L. R.527; 22 C. L. J. 1, 29 M. 
L.J.34 18 M. L.T. 1; (1915) M. W. N. 484; 2 L., W. 
611; 39 B. 441 (P. O.). 
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Of the Evidence Act, make it clear that it 
is at thedime of cross-examination and not 
before that the previous statements of 
a witness can be put ‘to him. But 
the cross-examination must  layj the 
foundation for the suggestion that the evi- 
dence given by the witness in. Court is 
contradicted by his statement recorded 
under s. 161 of the Oriminal Procedure 
Code and it is only then that the accused 
is entitled to ask the Judge to refer to the 
writing and grant him copies. Section 162 
does not impose the duty upon the Judge 
of granting copies of the statement record- 
ed under s. 161 before the cross-examination 
has been opened. This view of the law has 


' also been taken by the Madras High Court in 


A, 
(2) 9 
ALR 


In re Peramasami Ragudu (2). We may add 
that if the Legislature had intended to im- 
vest the accused with the right to have the 
copies at any stage of the trial, it must have 
said so. 

In the present case we have examined 
the deposition of the witnesses named in 
para. 3 of the petition as wellas of the 
Investigating Officer (P. W. No. 28). In no 
case was the witness asked in cross-examina- 
tion whether he had made the same state- 
ments before the Investigating Officer as 
he had made in Court; and beyond asking 
the Sub-Inspecter whether he had examined 
the witnesses unders. 161, which head- 
mitted, the defence put no question to him 
as to the statements which the witnesses 
had made before him. As, therefore, no 
foundation had been laid in eross-examina- 
tion forthe suggestion that the witnesses 
had made previous statements which, if 
produced, would have contragicted their 
testimony in Court, we are of opinion that 
the learned Magistrate: was justified in 
refusing to grant copies of those state- 
ments. The Rule is, accordingly, discharg- 


ed. 
N A. Rule dischtrged. 
1 Ind. Cas. 532; 27 Cr» L. J. 100; 22 L. W. 784; 
. 1926 Mad. 183. 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 66 or 1927. 
March 7,1927. — 

Present :—*Mr. Justice Addison. 
RATI RAM AND OTHERS—AQCCUSED— 
APPELLANT 

e versus 
EMPEROR-—RzESsPONDENT. 

Penal Code (Act XLV of 1860), s. 866-A—Ingredi- 
ents of the offence—Sheltering girl and taking her from 
place to place— Intention or knowledge of illicit inter- 
course absent—Offence. 

Merely giving shelter to & girl or carrying her 
from place to place without knowing that she was 
married and without any intention or knowledge that 
she was likely to be forced or seduced to illicit inter- 
course does not amount to an offence under s. 366-A. 


Appeal from the order of the Magistrate, 
First Olass, exercising enhanced powers 
under s. 30 of the Criminal Procedure Code, 
Rohtak, dated the 23rd December, 1326. 

Mr. Shamair Chand, for the Appellants. 

Messrs. M. Sleem, and R. C. Soni, for 
the Government Advocate, for the Respond- 
ent. di 

JUDGMENT.—The three appellants 
Rati Ram, Ram Gopal and Dhounkal, have 
been convicted under s. 366-A of the Indian. 
Penal Code of the abduction of Musammat 
Sarati aged 13 or 14 years and each sen- 
tenced to five years’ rigorous imprison- 
ment, 

The girl was married to a Jat boy named 
Bholar of Jaitpur and was living in the 
house of her husband. In. March 1926 
Dhandu, her cousin, who was living with 
her parents, came and said that she was 
required athome. He departed with the 
girl and took her to various places. He 
has not been tried as he is absconding. 

The ease against Rati Ram appellant is 
that the girl hasstated that she was taken 
by Dhandu, already referred to and one 
Teja to Rati Ram’s house where she 
stayed for one day and two nights. During 
that time Rati Ram had sexual intercourse ' 
with her though he isa married man. Rati 
Ram then took her to the house of Dhoun- 
kal and left her there. As regards Rati 
Ram there is no other evidence except that 
of the girland there .is no proof that he 
knew her to be married. . 

The case against Dhounkal appellant 
simply is that he sheltered the girl for 25 
days. The only person who states this is 
the girl herself. There is also no eyi- 
dence thathe knew that she was a married 
girl. 
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From Dhounkal's house she was taken 
away by Ohhaju. He is also said to be an 
absconder. Obhajju ultimately took her, 
according to the girl’s statement, to Ram 
Gopal’s house where shé stayed for two 
days or so. She alleges that he raped her 
then. Thereafter .aecording to the girl, 
Ohhajju and Ram Gopal appellant took 
her to one Jag Lalto whom she was sold 
in order that Jag Lal might marry her. 
After she had been with Jag Lal for a 
day she told him that she was already 
married and proceedings started in this 
case. There is no evidence that Ram Gopal 
appellant knew that she was a married 
. girl and except the statement of the girl 
that he’ raped her there is no evidence that 
he knewitto be likely that she would be 
forced or seduced to illicit intercourse with 
another person. 

Jag Lal, however, to whom the girl was 
sold, has definitely stated that this Ram 
Gopal was not the person who was with 
Chhajju when the girl was sold to kim. 
The person who accompanied Chhajju did 
give his name as. Ram Gopal of. Chhara 
but he must have given a wrong name as 
he was not the appellant. 
present on thisoccasion, namely, Lal Chand, 
P. W. No, 17, has said the same. One 
witness P. W. No. 21 did state that he 
saw the girl in Ram Gopal’s house but 
another person P. W. No. 20 has said tlat 
the person. who was in Ram Gopal's house 
at that time was not 'this girl but a 
grown up woman. The girl's statement is, 
therefore, contradicted as regards the allega- 
tion that Ram Gopal was one of the persons 
` who sold her to Sag Lal and in these cir- 
cumstances he is entitled tothe benefit of 
the doubt. : 

I have already shown that as regards 
Dhounkalnothing is alleged against him 
except that he gave shelter to this girl 


for some 25 days and there is no evidence: 


that he knew anything about her or did 
anything as regards her of a criminal nature. 
He also must be aequitted. 

As regards Rati Ram, there isno evi- 
.dence that he knew that this girl was 
married.or that he induced her to go from 
any place or to do any act with intent that 
she might be, or knowing that it was 
likely that she might be, foreéd or seduced 
to illicit intercourse with another person. 
It is true that the girl has said that he 
raped her but this cannot be accepted. 
In fact the case against the appellant for 
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rape was withdrawn by the Crown. It is 
clear, therefore, that he also has not been 
proved to be guilty of any offence. 

The appeal is aecepted, all three appel- 
lants are acquitted, and are ordered to be 


. get at liberty forthwith. 


R, L, Appeal accepted. 


LAHORE HIGH COURT. 
CRIMINAL APPHAL No. 1148 or 1926. 
January 31, 1927. 
Present:—Mr. Justice Jai Lal. 
MUHAMMAD JAN alias JAN 
MOHAMMAD—-ACCUSED—APPELLANT 
versus 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860), s. 420— Cheating, 


necessary ingredients of—Introducing cheat to com- 
plainant—Ojfence—Dishonest intention, necessity of. 

To sustain a conviction under s. 420, Penal Code 
it is necessary for the prosecution to establish that 
the accused acted dishonestly and fraudulently. 

The accused introduced a man who wanted to sell 
ornaments to the complainant who purchased them 
on the assurance that they were of gold. The orna- 
ments turned out to be spurious: 

Held, that the accused could not be convicted of 
cheating in the absence of evidence to show that 
he knew or had reason to believe that the orna- 
ments were not made of gold. 


Appeal from the order of the Sessions 
Judes, Karnal, dated the 18th October 
1926, 

Mr. Shamair Chand, for the Appellant. 

Malik Muhammad Hussain, for the Gov- 
ernment Advocate, for the Respondent. 

JUDGMENT.—Jan Muhammad alias 
Mohammad Jan appellant in Appeal 
No. 1148, and Abdur Rahman, appellant 
in Appeal No. 1266 of 1926, have been con-* 
victed under s. 420 of the Indian Penal 
Code, and have been sentenced to six 
months and two years’ rigorous imprison- 
ment respectively. They have both appeal- 
ed to*this Court and I have heard Mr. 
o s Chand on behalf cf Jan Moham- 
Mad. 

The case for the prosecution is that on 
the 25th of December, 1925, Jan Moham- 
mad went to P. W. No. 1 Munir Khan, 
and told him that two ornaments of gold 
were for sale, which he could secure for 
him cheap, and, on the latter agreeing 
introduced Abdur. Rahman, who sold a 
necklace and a chain to Munir Khan for 
Rs, 240. An assurance was given by Abdur 
Rahman, and it is alleged by Jan Moham- 


mad that thé ornaments were of pure gold, 
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` As afactthey were not of gold. This last 
fact has been established by the evidence of 
. Anokhi Lal and Nur Mohammad. When 


Munir Khan went home he discovered that 
he had beenduped and asked Jan Moham- 


mad tocall Abdur Rahman and to have : 


the amount paid by him restored on re- 
turn ofthe ornaments. Next morning both 
Jan Mohammad and Abdur Rahman came 
to Munir Khan's shop and there Abdur 
Rahman stated that he had not gpt the 
money and would execute a promissory note 
. in favour of Munir Khan, but” the latter 
did notagree to this, A Head Constable on 
receiving the information of the incident 
hadthe matterreported atthe Thana with 
the result that both the appellants were sent 
up for trial and convicted. 


So farasJan Mohammad is concerned,’ 


in my opinion, the case against him is 
very doubtful. Munir Khan distinctly 
states that he paid the money to Abdur 
Rahman. In the conversation the next 
morning it was Abdur Rahman who stated 
that he would execute the promissory note 
in his favour. Jan Mohammad on no occa- 


sion accepted personal liability, and it has. 


not been established that he made any 
money out of the transaction. He is & young 
man of 22 years of age, and it is quite 
possible that he was duped by Abdur 
Rahman, who appears to be a clever man, 
in thesame manner in which Munir Khan 
was duped. In order to sustain his con- 
vietion it was necessary for the prosecution 
to establish that Jan Mohammad  aeted 
dishonestly and fraudulently in the transac- 
tion. This, in my opinion, has not been 
established.. It is not shown bhat Moham- 
mad Jan knew or had reason to believe 
that the ornaments were not of gold, nor 
has it been shown that any portion of 
Rs. 240 went to him, 

I accept his appeal and acquit him. 

With regard to Abdur Rahman there is 
considerable evidence atrainst him. Muham- 
mad Yaqub and Shafat Ahmad were pre- 
sent, when the ornaments were sold by him 
and Rs. 240 paid tohim. They also proved 

‘that the -next morning Abdur Rahman 
expressed his inability . to produce the 
amount received by him the previous 
day, and offered to execute a- promis- 
sory note im favour of Munir Khan. 
There can, therefore, be no doubt as to 


his guilt, I dismiss his appeal. 
5 ORL, Appeal No. 1148 accepted. 
A. N. A. Appeal No. 1266 dismissed, 
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ALLAHABAD HIGH COURT. 
CRIMINAL Raviston No. 43 or 1927. 
April 6 1927. 

Present :—Mr. Justice Banerji. 
PARBHU DAYAL--ACcCUSED—APPLICANT 
versus: 
EMPEROR—Opposirs Parry. 

Criminal Procedure Code (Act V of 1898), s. 514— 
Bail bond—Order by Magistrate to produce accused 
at place not stipulated for, legality of—Escape during 
attempt to produce—Subsequent order to produce at 
proper place, whether invalid—Bond, whether dis- 
charged—Order to produce in connection with case 
in another Court, whether illegal—Technical for- 
feiture, 

A person who had been arrested, was released upon 
a bail bond which bound the surety to produce him 
at the Court ofthe City Magistrate of Agra. The 
surety was ordered to produce the offender in the 
Court of the Sub-Divisional Officer of Purnea. The 
offender escaped on his way “to Purnea. Subsequent- 
ly, more than 9 months after the escape and with 
full knowledge thereof, the surety was ordered to 
produce the offender before the City Magistrate of 
Agrain connection with a case at Purnea. The surety 
having failed to do so, proceedings were taken against 
him under s. 514 of the Oriminal Procedure Code : 

Held, (1) that the order calling upon the surety to 


* produce the offender at Purnea was wholly illegal ; [p. 


556, col. 1] 

(2; that the bail bond, however, was not discharged 
by the order directing production at Purnea; [ibid.] 

Shamsuddin Sirkar v. Emperor 11) and Behari Lal 
Chatterjee v. Emperor (2), distinguished. 

(3) that the entry ofthe words ‘in connection with 
a case at Purnea’ did not render the subsequent order 
for production at Agra illegal; [ibid.] 

(4) that, having regard tothe fact that it was the 
illezal direction of the Magistrate to produce the 
accused at Purnea that resulted in the surety’s 
failure to produce him, and to the fact that when 
the order for production at Agra was made 
months after, it was known that the accused had 
absconded, and in view of the fact that the surety 
was notin any way to be blamed, there was only a 
technical forfeiture. [ibid.] 


Criminal revision from an order of the 
District Magistrate, Agra, dated the 17th of 
December, 1926. 


Mr. U. S. Bajpai, for the Applicant. 
The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.— Upon areport made by 
a Post-Office Inspector the Police at Agra 
arrested one Ram Prasad for sending bogus 
V.P. parcels, On the 5th of September 
a remand was obtained and it appears that 
on the 15th of September Ram Prasad 
was released,upon a bail bond which is as 
follows :— - 

“J, Parbhu Dial, son of Puran Chand, 
caste Hindu, Excise Sub-Inspector, Bareilly 
City, hereby declare myself suréty for Ram 
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Prasad that he shall attend at the Court of 
the City Magistrate of Agra on.every day 
ofthe preliminary inquiry into the offence 
charged against him, and, should the case 
be sent for trial by the Gourt of Session, 
that he shall be, and appear, before the said 
Court to answer the charge against him, and 
in case of his making default therein, I bind 
myself to forfeit to His Majesty the King 
Emperor of India, thesum of Rs. 1,000.” 

On the 3rd of October, 1925, the accused 
appeared before the City Magistrate who 
considering the amount of security as in- 
sufficient and unsatisfactory ordered further 
security to be given. The Magistrate re- 
corded the following order:—- 

“The surety appeared to-day. He should 
give a further security of Rs. 500," and up- 
on a further security bond having been exe- 
. cuted fora sum of Rs. 500 the Court ordered 
the release of Ram Prasad from custody. 

No case seems to have been pending be- 
fore the City Magistrate of Agra at that 
time and nothing apparently seems to have 


been done at Agra. But a case under s. 420, 


Indian Penal Code was pending in the Court 
of the Sub-Divisional Officer of Purnea. 


- .Italso appears thatthere were other cases 


pending under s. 420 in Bihar against the 
same accused. About the middle of De- 
: cember, 1925, the District Magistrate of Agra 
ordered Parbhu Dial the petitioner to pro- 
duce his son in the Court of the Sub-Di- 
visional Officer of Purnea. A perusal of the 
bailbond willshow thatthe order of the 
District Magistrate of Agra was wholly il- 
legal in that Parbhu Dial had never under- 
taken to produce his son at Purnea. The 
result of this ordef was that Ram Prasad 
disappeared while on his way to Purnea and 
he has not yet been arrested. Under s. 499, 
cl (z) of the Code of Criminal Proce- 


dure if the Magistrate who granted bail 


wanted theproduction of the accused. in 
the Court at Purnea, he could have entered 
that condition in the bail bond. Nothing 
seems to have been done with regard to 
the failure of Parbhu Dial to produce Ram 
Prasad until we find that a letter was sent 
by the District Magistrate of Agrato the 
Deputy Commissioney of Delhi dated the 6th 
of August, 1926,-by which Parbhu Dial was 
instructed to present his son Ram Prasad 
‘in the Court of City Magistráte of Agra in 
' connection with acase under à. 420 at Pur- 
nea. Be it noted that on tbat date the 
Magistrate at Agra knew perfectly well that 
it was a physical impossibility for Parbhu 
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Dial to Produce his son because the Magis- 
trate knew quite well 9 months before that, 
that the son had.absconded when trying to 
comply with the order ofthe District Ma- 
gistrate which, to my mind, was wholly il- 
legal. Proceedings were taken under s, 514 
of the Codeof Oriminal Procedure by Mr. 
Griffin, the City Magistrate of Agra. The 
learned Magistrate has accepted the state- 
ment on oath of Parbhu Dial. He says 
in his order: 


."Iseeno reason to believe that Parbhu 
Dialconnivéd at Ram Prasad's escape but 
the escape was certainly due to his careless- 
ness in leaving him alone on the way to 
Purnea. Heis, therefore, to blame on this 
ground. f 

"Very generous provisions is made for 
Bail in the Criminal Procedure Code. Itis 
essential that this generosity should not be 
abused. À surety must be a person who will 
take infinite care not to let his man get 
away. lfheis unableto look after his man, 
then he must not stand surety for him, 
even though he be his son." 


` I entirely agree with the learned Magis- 
trate that it is the duty of the surety to gee 
that the accused doesnot runaway, but I 
donot agree with the view that where a 
surety has failed to producethe accused by 
reason of an illegal order passed bya Ma- 
gistrate which the surety was not bound to 
carry out, and where there is no connivance 
and no negligence it cannot be said that 
the petitioner had stood surety irresponsi- 
bly, andI do not think that this would be a 
case which would give an impression that 
any one can’ stand as asurety and not be 
penalised in the event of failing in his 
trust, 

The petitioner went up before the learned 
District Magistrate of Agra and bis petition 
was dismissed by the learned District Ma- 
gistraté. In his order the learned District 
Magistrate has saideas follows:— : 

“Technically he was liable to have his 
surety forfeited. The question is whether 
forfeiture to theextent ordered is equitable. 
It is urged on behalf of the appellant that 
morally the bond for the production of the 
accused in Agra was discharged when the 
surety was directed to take him elsewhere, 
Ofcourse it was not formally or Specifically 
discharged, but there was certainly a fresh 
direction and this direction, being unsup- 
ported by any formal order or bond, involv- 


ed some amount of risk. 
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“The matter, therefore, resolves itself into 
the extent of carelessness or worse on the 
- part of the appellant in letting the accused 
getbeyond his control, that isto say, as 
stated by the City Magistrate, theextent of 
the punishment for negligence, since no 
imputation of connivance is put forward. 
I certainly agree with the City Magistrate 
as to the serious nature of any such 
undertaking.” 


Having regard to the fact that,it was 
the illegal’ direction of the Magistrate to 
Parbhu Dial to produce the'accused at 
Purnea that resulted in his failure to 
produce Ram Prasad, and having regard 
to the fact that when the order for the 
production of Ram Prasad was passed 
months after it was known that Ram 
Prasad had absconded by reason of ad 
honest attempt of Parbhu Dial to carry out 
the order of the Magistrate of Agra; I am of 
opinion that the forfeiture of the bond was 
a technical forfeiture and that the conduct 
of Parbhu Dial shows that he was in no way 
toblame. I am, however, unable to accept 
the contention of Mr. Bajpai that there has 
been no non-compliance with the conditions 
of the bail bond and that the order of the 
District Magistrate of Agra directing the 
production of Ram Prasad at Purnea had 
discharged the bail bond. He has referred 
me to the cases reported in Shamsuddin 
Sirkar v. Emperor (1) and Behari Lal Chat- 
terjee v. Emperor (2). In my. opinion the 
facts in those cases were quitedifferentfrom 
the facts of this case. It has been further ar- 
gued that the notice ofthe District Magistrate 
‘of Agra dated the 6th of August, 1926, men- 
tions the words “in connection with a case 
at Purnea,” and this entry as it does not 
refer toany case pending at Agra, makes 
.theorder illegal. That there wasa case 


pending at Agta there can be no doubt al-. 


though no active steps were taken jn that 
case by reason of a number of cases being 
pending against Ram Prasad. The mere 
entry of the words “in connection with the 
case at Purnea" does not in any way vitiate 
the order. Parbhu Dial was asked to pro- 
duce his son at Agra before the City Ma- 
gistrate. He was bound to do sounder the 
terms of this bond. I have, therefore, come 
to the conclusion that the order forfeiting 
the bond is cerrect, but in view of all the 
circumstances of this case, I am of opinion 


(1) 30 C. 107; 6 O. W. N. 885. . 
(2) 3 Ind. Cas. 188; 36 C. 749; 10 Or. L. J. 251. 
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that the ends of justice will be served by 

directing that the order forfeiting the sum 

of Rs. 1,000 be reduced toa sum of Rs, 250, . 
ALN, A. Order accordingly. 


LAHORE HIGH COURT. 
ORIMINAL MiscELLANEOUS Permon No, 55 
oF 1927. 

May 7, 1927. 
Present:—Mr. Justice Skemp. 
HARI KISHEN —AccUsED—PETITIONER 
versus 
ALLAH BAKHSH AND OTBERS— 
COMPLAINANTS—HRESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 526— 
Dispute of communal nature between Muhammadans 
and Hindus—Transfer of case to European Magis- 
trate. É 

Where the criminal proceedings between a Hindu 
and a Muhammadan partake of a communal nature 
it is desirable that the case should be tried by a 
European Magistrate if possible. [p.557, col. 1.] 

Petition under s. 526, Criminal Procedure 
Code, for transfer of the case from the 
Court of the Magistrate, First Class, Multan, 
to some other European Magistrate of the. 
District. 

Lala Badri Das. Re B, for the Petitioner. 

Sheikh Abdul Qadir, K. B., for the Com- 
plainants, and Mr. C. H. Carden Noad, Gov- 
ernment Advocate, for the Crown, for the 
Respondents, 

ORDER.—The complainants Allah 
Bakhsh and Barkhurdar lodged a complaint 
under s. 297, Indian Penal Code, alleging 
that one Hari Kishen had bought a grave- 
yard in which their ancebtors were buried. 
The accused intended to build on their 
graveyard,and demolished 5 or 7 graves 
and was about to demolish more. He was 
of the Hindu religion and did this with 
intent to wound the feelings of the com- 
plainants. l : 

The petitioner requested that the District 
Magistrate should try the case himself. It 
was, however, sent to a Bench of Multan 
consisting of one Hindu and one Muesalman. 
From there it was withdrawn and was sent 


‘to tne Court of Sardar Muhammad Ishaq 


Khan, Magistrate, First Class. 

Hari Kishen applied to the District 
Magistrate $ transfer the complaint to’ 
the Court of a European Magistrate, but: 
the District Magistrate refused. He has 
now come to this Court with a similar peti- 
tion. ' i i 


* 
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The particular allegations against the 
' Magistrate have broken down. Itis alleg- 
ed that he sutstituted ihe name of Hari. 
Kishen for the original accused Sri Kishen. 
Hari Kishen and Sri Kishen are really 
brothers and the name of Sri Kishen was 
written for Hari Kishen by a clerical error. 
Summons issued in the name of Sri Kishen 
but Hari Kishen appeared and explained 
that his brother whois serving in the Police 
had nothing to do with the case. The 
Magistrate after making enquiry then alter- 
ed Sri Kishen to Hari Kishen in the com- 
plaint. 

At the same time I think it desirable that 
acomplaint by Mussalmans which accuse 


a Hindu of doing acts in a Mussalman ` 


graveyard with intent to injure their feel- 
ings should, if possible, be tried by a 
European Magistrate. lt appears that there 
is a Eurcpean Magistrate of the First Class 
serving in Multan Districtand I direct the 
District Magistrate to send the case to him. 
R. L. Case sent back. 


ALLAHABAD HIGH COURT. 
CRIMINAL RavISION No. 243 oF 1927. 
April 28, 1927, 

Present:—Mr. Justice Lindsay. 
NAND KISHORE--APPLICANT 
versus 
EMPEROR--Orrosrrg Party. 

Penal Code (Act XLV of 1860), s. 508—Criminal 
intimidation, what constitutes. 
A Municipal Commissioner threatened a butcher 
who had purchased acow that ifthe latter bought 
. the cow, he would have him sent to’ the jail and 
would make it impossible for him to continue to live 
within the Municipality; y 
Held, that the threat amounted to an offence of 
criminal intimidation under s. 503 of the Penal Code. 
Oriminal revision from an order of. the 
. Sessions Judge, Jhansi, dated the 21st 
January, 1927. 
Mr, Damodar Das, forthe Applicant. 
The Assistant Government Advocate, for 
the Crown. ] 
JUDGMENT.—I have heard Mr. Da- 
modar Das at length, in support of this 
application for revision. The applicant, 
- Nand Kishore, was fined by a Magistrate for 
using language which brought him within 
the scope of s. 506 of the Indian Penal 
Code. Application for revision was made 
to the Sessions Judge who dismissed it 
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agreeing with the Court of first instance 
that an offence under s. 506 had been com- 
mitted. It is argued here again that no 
offence under this section is proved. I 
agree with the Courts below. It seems to 
me that Nand Kishore, the applicant, was 
clearly guilty of an. offence under s. 506. 
Nand Kishore is à Municipal Commissioner 
in the town. of Lalitpur. The complaint 
against him was made by one Hafiz Ullah, 
& butcher. Itappears that on the 90th of 
October last .Hafiz Ullah bought a cow 
from a’ man named Man Singh and was 
going withe Man Singh to the Municipal 
Board's Office to have the sale of the animal 
registered. Nand Kishore, for what reason 
does not appear, interfered and asked Man 
Singh why he had sold the cow to the 
butcher. He threatened to report Man 
Singh to his lambardar and to get him 
outeasted for selling the cow. He then 
proceeded to write something on a scrap of 
paper. Hafiz Ullah, not unnaturally, want- 
ed to know why Nand Kishore interfered in 
the business which was going on between 
himself and Man Singh. Thereupon Nand 
Kishore informed Hafiz Ullah that he was a 
Municipal Commissioner, that if he bought 
the cow he would have Hafiz Ullah sent to 
jail and that he would make it impossible 
for him to continue to live in the town of 
Lalitpur. It is idle to contend that the use 
of these words did not constitute criminal 
intimidation as defined in s. 503 of the 
Indian Penal Code. It is argued that the 
section does not apply because Hafiz Ullah 
had already bought the cow. I donot see 
how that fact can make any difference, 
Hafiz Ullah isa butcher and was exercising 
his trade ing lawfulmanner. He had every 
right to buy a cow from Man Singh if he 
chose, and it was with respect to the 
exercise of' his lawful business that the 
applicant Nand Kishore used this language 
saying thatif he bought the cow he would 
have hfm sent to jail and would make 
Lalitpur too hot to«hold him. The words 
were- clearly used in order to threaten Hafiz 
Ullah and to cause him apprehension that 
he would be interfered with in the dis- 
charge of his lawful business. I.refuse to 
interfere and dismiss the application. 
A. N. A, Application dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 147 or 1927, 
> April 14, 1927. 
Present:—Mr. Justice Fforde and 
Mr. Justice Tek Chand. 
LEHNA SINGH--ACCUSED—APPELLANT 
versus i 
EMPEROR-—RrsPONDENT. 

Penal Code (Act XLV of 1860), ss. 309, 30j-11— 
Murder, ingredients of—Infliction of injuries suti- 
cient to cause death to accused's knowledge —Offence. 

Where there is no finding that the accused intended 
to cause the death of the deceased or that he intended 
to cause such injuries as are likely to result in death 
or that he intended to cause such injuries as would 
jn the ordinary course of nature cause death but all 
that the Judge finds is that the injuries caused by 
the accused were such ashe must have known were 
quite sufficient to, and probably would, cause death, 
the offence committed is one under s. 304-Il, Penal 
Code, and not under s. 302. [p. 559, col. 1.] 2 

Appeal from the order of the Sessions 
Judge, Labore, dated the llith January, 
1927. i 

Mr. L Saunders, for the Appellant. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent., 


JUDGMENT. 

Fforde, 3.—The appellant has been 
convicted under s. 302, Indian Penal Code, 
of having murdered one Phumman on the 
26th of August, 1926. 

It has been established beyond doubt ihat 
the appellant was carrying on an illicit 
intrigue with Musammat Lalan, the wife of 
the deceased. On more then one occasion 
the deceased had had occasion to remon- 
strate with his wife upon her couduct with 
the appellant. On the evening of the occur- 
rence in question the appellant had visited 
the deceased's house and h&d had inter- 
course with his wife. The deceased had 
come to his house to find the appellant 
emerging from it and there was an exchange 
of abuse between them. Shortly after this 
incident the deceased proceeded jo a field 
where a display of freworks-was taking 
place on the occasion of the marriage of one 
Jawahar Singh's daughter. This display 
was attended by a. very large number of 
persons amongst whom were the deceased 
and the appellant. It hds been proved by 
a number of witnesses, whose evidence has 
not been shaken in any way, that the appel- 
lant seeing the deceased among the specta- 
tors attacked him with & lathi causing in- 
juries from which he died at 1-30 a.m. on 
the z8th of August. The injuries consisted 
of a contused wound 3" long x4” wide and 
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scalp deep, on the right side of the head 
over the parietal region. The blow causing 
this wound fractured the skull and caused 
death. Three of the other injuries, namely, 
a fracture of the lower jaw, a contused 
wound on the upper lip and a contused 
wound on the lower lip, were probably the 
result of one blow. There was also a con- 
tusion on thé@right side of the chest which 
caused rupture of the liver, and there was a 
swelling on the back of the right hand. . 

The circumstances of the attack are very 
boldly stated by the witnesses, but there 
can be no doubt that the attack did take 
place at the time and place alleged by the 
eye-witnesses, The witnesses called for the 
defence also stated that the deceased came 
by his injuries at the scene where the fire- 
works display was going on. s 

Mr. Saunders’ first contention was tha 
the appellant was probably assaulted by the 
deceased when found emerging from his 
house and that in self-defence he struck 
and killed the latter. This view is entirely 
against the evidence of the witnesses for 
both sides, 

Mr. Saunders’ néxt contention was that 
it was not known who killed the deceased 
but, finding a person who had been se- 
riously injured, the lambardar who had ad- 
mitted cause of enmity against the ap- 
pellant, fabricated the whole case, using 
his influence as lambardar, and as owner | 
of the property, upon various menials and 
tenants to tell a false tale. This defence 
is “obviously untenable in view of the 
evidence. . 

l have not the slightest doubt that the 
appellant did assault and kill Phumman 
at the place and on the occasion in ques- 
tion. The four assessors stated as their 
opinion that the appellant had assaulted 
and caused the death of the deceased as 
stated by the prosecution witnesses, but ` 
were of opinion that the appellant did not, 
at the time of carrying out his assault, 
intend to cause the death of the victim. 
With this opinion the learned Sessions 
Judge has expressed himself in agreement. 
He states in his judgment:—“Each of the 
assessors was of opinion that the pro- 
secution evidence was.reliable; and that 
the accused had assaulted, and caused the 
death of, the deceased Phumman, as stated 
by those pyosecution witnesses; and that the 
defence evidence was unreliable, They 
further gave their opinion that the accused 
did not, at the time of carrying out his ag- 
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sault on Phumman, intend to cause the death 
of the latter.” 

“T agree with the above opinion of the 
assessors, and find it clearly established 
that the accused did, duying the fireworks 
display on that evening, assault Phumman 
causing him the injuries that have been 
described above, as a result of which 
Phumman died some 24 hours or so later.” 

The learned Sessions Judge further on 
says:—“I am of opinion that it is possible 
that he (the appellant) did not intend to 
cause the death of Phumman at the time 
_of inflicting those injuries upon the latter; 
but after considering the general circum- 
stances, the time that had elapsed (at least 
about the couple of hours or so) since that 
dispute or quarrel for the above reason 
with the deceased, and in view of the in- 
juries actually inflicted by him with a dang 
on the deceased, l hold that the facts in 
this case are not such as to takethe act of 
the accused out of the purview of s. 302, 
Indian Penal Code.” 

There was no excuse forsuch act, and 
the blows given by him with a dang (two 
being about the head of Phumman and 
another a violent blow on the side of 
the chest, sufficiently violent to rupture 
the liver in two places), were such as the 
accused must have known were quite suffi- 
cient to, and probably would, cause the 
death of the person assaulted. The act of 
the accused certainly does not come within 
any of the exceptions referred to in s. 300, 
Indian Penal Code. . 

.Having expressed these views the learn- 
ed Sessions Judge then convicts the appel- 
lant under s. £02, Indian Penal Code, and 
sentences him to death. Nowhere through- 
out his judgment does the learned Sessions 
Judge find that the appellant. intended to 
cause the death of the deceased, or that he 
intended to cause such injuries as were 
likely to resultin death or that he intend- 
ed to cause such injuries as would in the 
ordinary course of nature cause death. In 
fact, as I have pointed out, he has expressly 
found in agreement with the assessors, that 
the appellant did not intend to cause death. 
Upon his findings the only legal convic- 
tion which could be had would be under 
8. 804, Part. II, of the Indian Penal Code. 

In view of the conclusions upon the 
evidence arrived at by the learned Sessions 
Judge I do not think it is possible to 
support the conviction under s. 302, Indian 
Penal Code, The learned Sessions Judge 
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who has tried the case with great care 
and has expressed his views as to the 
reliability of individual witnesses, has in 
the end come to a finding that there was 
no intent to cause death in inflicting the 
injuries in question; and we would not be 
justified, sitting as an Appellate Court, in 


holding that on this question of intention 


there was not at least a reasonable doubt. 
Under these circumstances I feel bound to 
accept this appeal to the extent of setting 
aside the conviction and sentence impored 
under s. 302, Indian Penal Code, altering 
the conviction to one under s. 304, Part Il, 
and reducing thesentence to one of ten years’ 
rigorous imprisonment. 
Tek Chand, J.—I agree. 


[Norr.—We regret that their Lordships’ attention 
was not drawn to s. 300, Fourthly— Ed. 


* ROL. Conviction altered. 





ALLAHABAD HIGH COURT. 
CrIMINaL Revision No. 203 or 1927. 
April 20, 1927, 

Present:—Mr. Justice Iqbal Ahmad. 
THEP SINGH-—ACCUSED—A PPLICANT 
versus 
EMPEROR—Oprosire Party. 

Forest Act (VII of 1878), s. 82 (c) —Notification pro- 
hibiting ‘breaking of ground—' Clearing, whether pro- 
hibited. 

Where ‘breaking’ of ground only is forbidden by 
a notification issued under the Forest Act no offence 
is committed where there has been only ‘clearing’ of 
the ground. [p. 560, col. 1.] 

Umed Singh v. Emperor (1), followed. 

Criminal revision from an order of the 
Sessions Judge, Kumaun, dated the 13th of 
July, 1926. 

Dr. K.N. Malaviya, for the Applicant. 

The Assi8tant Government Advocate, for 
the Crown. 

JUDGMENT.—This application must, 
in view of the decision of Umed Singh v. 
Emperor (1), be allowed. 

Theeapplicant, Thep Singh, was convict- 
ed under s. 32 (dq, of the Forest Act and 
was sentenced to a fine of Rs. 300 with 
three months’ rigorous imprisonment in 
default. The case for the prosecution was 
that the applicant without obtaining per- 
mission cleared 4 acres of unmedsured land 
in a certain protected forest with a view 
to cultivation, and thus committed an 
offence punishable under s. 32 (c) of the 
Forest Act "VII of 1878) Both the 

(1) 99 Ind. Cas. 407; 25 A.L, J.148; 28 Cr. L. d, 
2 L.R., 8 A. 27 Cr; A. 1. R. 1927 All, 121; 49. A, 
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Courts below have held that the applicant 
did clear 4 acres of land for purposes of 
cultivation without the permission of the 
Authorities. There is no finding by either 
of the Courts below that the applicant 
broke ground in a protected forest. It has 
been held in the case noted above that 
“where ‘breaking’ of ground only is for- 
bidden by & Notification issued under the 
Forest Act, no offence is committed when 
there has been only 'elearing.' " 

It was argued before the learned.Judge 
that the mere clearing of land is not an 
offence, but the learned Judge, after ob- 
serving that he had overruled a similar 
argument in the case of Umed Singh v. 
Emperor (L) decided by him, and after refer- 
ring to certain other decisions overruled 
the contention of the applicant. It ap. 
pearsa that by the time the learned Sessions 
Judge decided the appeal of the present 
applicant, Umed Singh's case (1) had not 
been decided by this. Court. As already 
stated, in view of that decisión, the convic- 
tion of the appellant cannot be sustained. 

Accordingly, I allow the application, set 
aside. the conviction of the applicant and 
direct that the fine, if paid, be refunded to 
: him. 


A. N. A. Application allowed, 





LAHORE HIGH COURT. 
ORIMINAL Revision Oase No. 364 or 1927. 
April 29, 1927. 

Present:—Sir Shadi Lal, Kr., Chief 


Justice. 
GHULAM MUHAMMAD--CoMPLAINANT 
— PETITIONER 
versus Á . 


VIR BHAN-—-Accusgo—R88PONDENT. 
Criminal Procedure Code (Act V of 1898), s. 250 (1) 
—Order calling on complainant to show cause against 
compensation written after discharge order, legality 


of. 
: There a Magistrate signs and dates his order of 


discharge and then records an order on the same day 
calling on the complainant o show cause why he 
should not be directed to pay compensation to the 
accused there is a substantial compliance with re- 
quirements of s. 250 (1), Criminal Procedure Code. 
Emperor v. Punamehand Hirachand (2), followed. 
Case reported by the Sessions Judge, 
Sialkote, with his No, 53J of 19th February, 


1927. 

REPORT.—Faors.—Ghulam Muhammad 
filed acrimingl complaint against Vir Bhan 
under s. 420, Indian Penal Code. . Thelower 
Oourt after issuing summons to the accused 
and recording the evidence of the complain- 


P a 4 < `i A P 
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ant Ghulam Muhammad found XEat the case: 


was false and frivolous and discharged: ihe 
accused under s. 263, Criminal Procédurye 
Code. By a separate order recordéd.o2 the 
same date the lower Court then calléd upon 
the complainant to show cause why action 
should not be taken against him under 
8. 250, Criminal Procedure Code, and why 
he should not be made to pay compensa- 
tion. It then took the statement of the 
complainant and passed an order awarding 


Ra. 50 compensation to the accused against : 


the complainant, 

Grovnps—In arguments before 
learned Counsel for the petitioner 
urged that this order awarding compensa- 
tion isillegalin view of the fact that the 
order discharging the accused did net cén- 


tain the order calling upon the complainant ' 


toshow cause why he should not be made 
to pay Compensation and in support of this 
contention I was referred to Achhru Mal v. 
Emperor(1) A perusal of this ruling shows 
that it is essential that the order of dis- 


charge should embody the order calling © 


upon the complainant to show cause wky 
he should not be made to pay compenta- 
tion. In the present case the two ordérs 
are separate although recorded on the same 
date. This appears to me on the strength 
ofthe ruling cited above to be contrary to 
the requirements of s. 250, Criminal Pro- 
cedure Code. In my opinion, therefore, 
the order is illegal. I aceordingly refer 
the matter to the High Court with the 
recommendation that the order in question 
be set aside. . P 
Sheikh Abdul Ghani, for the Respondent. 
ORDER.—In this cage the trial Magis- 
trate signed and dated his order of dis- 
charge and then recorded an order calling 
on the complainant to show cause why he 
should not be directed to pay compensation 
to the accused. Both the orders were pass- 
ed on the same day and one followed the 
other. On these facts I am of opinion that 
there was a substantial compliance with the 
requirements of s. 250 (1) of the Criminal 
Procedure Code. The judgment of the 
Bombay High Court in Emperor v, Punam- 
chand Hirachand (2) is on all fours with the 
present case, and follewing that judgment 
I decline to set aside the order granting 
compensation to the complainant. 
R. L, / Reference rejected. 
(1) 95 Ind. Cas. 80; 7 Lah. 121; 27 Or. L.J. 752; A 


I. R. 1926 Lah. 298; 37 P. L. R, 310. 
(2) 8 Bom, L. R. 847; 4 Or. L. J, 423, 


me, 
hag^ 
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MADRAS HIGH COURT. 
Appgau Soir No. 236 or 1920. 
March 4, 1926. 

Present:—Sir Victor Murray Coutts-Trotter, 
Kr., Chief Justice, Mr. Justice Krishnan 
and Mr. Justice Odgers. 

APPEAL Suits Nos. 236, 248 AND 322 
oF 1920. 

September 23, 19%. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Odgers. 
KADIRESAN CHETTIAR-—PLAINTIFF— 
APPELLANT 

' versus 
. RAMANATHAN CHETTI alias RAMA- 
SAMI OHETTI AND ANOTHER--DEFENDANTS 


F — RESPONDENTS. . 

Contract Act (IX of 1872), ss. 196, 197, 198— 
Principal and agent—Nattukottat Chetties—Agent 
employed to do money-lending business—Purchase of 
shares, whether within scope of authority—Ratifica- 
tion—-cceptance of sale proceeds of shares, effect of 
— Relationship, whether of trustee and cestui que trust 
or debtor and creditor—Agent, liability of, to account 
for secret profits—Agent sending such profits to mem- 
bers of family—Liability of members of family to 
principal—Interest, agent's liability to pay. 

The plaintiff a Nattukottai Chetti residing at 
Devakottai in South India was carrying a business 
in Rangoon through the defendant an authorised 
agent, under a salary chit. Plaintiff's business was 
mainly a money-lending business and the agent was 
authorised to make, draw, sign, accept, endorse, 
negotiate, and transfer all and every or any Bills of 
Exchange, promissory notes, hundis, cheques, drafts 
Bills of Lading all and every other negotiable securi- 
ties whatsoever. 
shares and informed the plaintiff who, however, im- 
mediately disapproved of the transaction and asked 
him td sell them away and not buy any more. *Sub- 
sequently certain Tramway shares and Specie Bank 
shares were also purchased and “not brought to the 
knowledge of the plaintiff. Sometime later the 
defendant purchased at Rangoon nearly 300 Rangoon 
Oil Company shares committing the plaintiff to a 
liability of some 3lakhs. Sometime after the pur- 
chase, after some correspondence defendant announced 
to the plaintiff the purchase of only 20 shares. The 
- plaintiff -disapproved of the purchase and expressly 
repudiated it. The extent of the commitments came 
to plaintiff's knowledge only much later. The shares 
which had been pledged by the defendant were 


afterwards sold at great loss, and the plaintiff received - 


the sale proceeds, Ina suit by the plaintiff against 
the defendant for damages: 

Held, (1) that the defendant had no authority to 
enter into large speculative transactions and the pur- 
chase ofthe oil shares was beyond his powers as 
agent; [p. 568, col. 1.] 

(2) that the relation between the principal and 
agent was not that of trustee and cesti que trust but 
that of debtor and creditor as in the ordinary case of 
principal and agent. [p 565,c01.2.] = 


. ` Held further, per Krishnan and OdgNs, JJ. (Couus- 
Trotter, C. J., dissenting).—That there was only an 
attempt on the part of the principal after he had ex- 
pressly repudiated the share transaction, totry and 


realize what be could of the loss caused by the de-- 


BO 
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The defendant purchased 10 Bank ' 


‘he so earned. 
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fendant, from the assets into which defendant had iin- 
properly and unauthorisedly converted his moneys, 
and thus recoup a part ofthe loss he had suffered 
but there was no intention whatever toratify the uv- 
M Ak purchase of shares. [p .568, col. 2; p 569, 
col. 1 } 

Per Coutts-Trotier, C. J., contra- That, however 
much the principal disliked the transactions and, how- 
ever often he threatened to repudiate them and ulti- 
mately purported to do so wholly, yet he in the result 
received moneys arising from their dispesal, which 
he could only doon the basisthat he adopted the 
Shares as his own property, and the act of the agent 
had been effectively ratified. 'p. 565, col, 2.1 

Per Obutts-Trotter C. J.—1f the terms upon. which 
an agentreceiyes the money of his principal are that 
he is bound to keep them separate, either ina Bank 
or elsewhere, and to hand that money so kept as a 
separate fundto the principal, then he isa trustee 
of that money and must hand it over to the person 
who is his cestui que trust. lf on the other hand 
he is not bound to keep the money separate but is 
entitled to mixit with his own money and deal with 
X as he pleases, and when called upon to hand over an 
equivalent sum of money, then he is not a trustee of 
the money but merely a debtor. |p. 563, coll .] 

Per Krishnan, J.—HRatitication implies an intention 
to ratify on the part of the principal; and any act 
of his can be relied on as amouniing to ratification 
only if done after he had full knowledge of the 
UEM facts of the transactions ratified. ip. 508, 
col. 2. 


Where a principal clearly repudiates an act of the 
agent in excess of authority, although there may be 
a subsequent ratification by conduct, yet there must 
be clear evidence to show that the principal has 
gone back on his original .expressed intention and 
has ao to ratify the agent's action. fp. 569, cols. 
1&2, 


Per Krishnan and Odgers, ./...—(1) In a suit bya 
principal against an agent for an account cf the 
moneys the agent raised by borrowing on plaintiffs 
credit, the defendant as an agent is bound to account 
for all these moneys. The fact that some ereditors 
have, at the request of the plaintiff, given him con- 
cessions or that others have not enforced their debts 


_against him in time bas nothing to do with the 


liabilities and sights as between plaintiff aud defend- 
ant, and the defaulting agent is notentithd to get 
the benefit of any advantages gained by the plaintiff 
by his own exertions. [p 482, col. 13 

(2) In such a case the plaintiff is really entitled to 
interest from the defendant from the date on which 
he became liable to re-pay the moneys to the princi- 
pal. fp. 882, col. 2 


(3) Where the defendent ultilises the moneys of 
the principal and enters intoa share transaction and 
when he finds afterwards that he makes a profit, he is 
not entitled to turn round and treat it as if it wes an 
independent transaction. Tle principalis entitled to 
call upon the agent to make gccd to him the piofit 
fp. 584, col, 1] 

(4) 1f the members of the ageut's family krew 
that he was making improper end sceiet prefits or 
otherwise abstracting the money of his princijal ard 
persuaded him or got him to send moncys to the m- 
selves and use them for the benefit cf the femily, 


,they would be liable but where the father of the 


agent and other members knew nothirg alcut his un- 
authorised dealings and profits. no claim can be n.2do 
out-against them, [p, 585, col, 17 
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Appeal against the: decree of the Court 
of the Subordinate Jugde, Ramnad at 
Madura, in O 8. No. 287 of 1911 (O. S. 
No. 11 of 1910 ofthe Madura East Sub- 
Court). 


In No. 286 oF 1920. 
Mr. Nugent Grant, for the Appellant. 
Mr. A. Krishnaswami Iyengar, for the 
Respondents, 


In No. 236 or 1920, 
JUDGMENT. . 
Coutts-Trotter, C. J.—This appeal 
reveals a history of delay and waste of 
time startling even in Indian litigation. 
The transactions under review took place 
as long ago as 1907 and 1908. The plaint 
was filed in January, 1910, and prelimin- 
ary prcceedings ‘were protracted by a, 
series of appeals until October, 1917. The 
real trial of the case did not begin until 
August, 1919, though it is only fair to 
say that a great deal of those last two 
years was taken up in the proceedings on 
a commission issued to Rangcon, The 
judgment under appeal was delivered at 


.the end cf March, 1920, and the appeal 


reaches us only now in February, 1925. 
It reaches us in the form of a judgment 
divided into 130 numbered paragraphscover- 
ing 67 closely printed foolscap pages ac- 
companied by a documentary record in 
three volumes covering 787 similar pages. 
When the case came before us, Mr. Grant, 
for the appellant, cited to us about 30 
documents at most, and Mr. Alladi Krishna- 
swami Iyer, for the respondents did not 
add more than a dozen in support of his 
argument. Making all allowances for the 
efact, that matters sometimes "are legiti- 
‘mately gone into at the trial, which in 
appeal, can be sifted out, because they have 
been shown to iead nowhere, I have no 
doubt, that, in this case, the record has 
been loaded with an immense amount of 
irrelevant matter and that there has been a 
disastrous waste both of the time of the 
Courts and of the money of the litigants. 
- With all this mass of paper, the facts 
are comparatively simple and are not 
seriously in dispute. The parties are 
Nattukottai Chetties who stood one to the 
other in the relation of principal and agent, 
the plaintiff (appellant) being the princi- 
pal. The agehey was one of the familiar 
kind. The principal lived in Devakotta 
and sent out successive agents for the cus- 
pomary pericd of three year to transact 
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business on his behalf in Rangoon. The 
plaintiffs agent from 1903 to 1906 was one 
Kulandaivelu Ohetti and after his three 
years were up, he was succeeded by the 
lst defendant. The terms of the Ist de- 
fendant's appointment are primarily con- 
tained in Ex. A, dated 27th November, 
1906, the salary chit executed by the let 
defendant to the plaintiff. I may mention 
in passing, that the last sentence but one 
of that document, which is unintelligible 
in the official translation, properly trans- 
lated fromthe Tamil, should runas fol- 
lows: “In transacting your business, I 
shall not prefer my relatives nor show 
favour to my friends.” But it is common 
ground that besides Ex, A, we must have 
regard to the power-of-attorney originally 
executed in favour of Kulandaivelu by tke 
plaintiff. Kulandaivelu executed a docu- 
men Ex. XXIX (a), dated 2nd August, 
1807, which clearly clothed the ist defen- 
dant with all powers that Kulandaivelu had 
vested in him under his power-of-attorney 
Ex, XX1X; and that he had powerto dounder 
Ex. XXIX itself. It ia perhaps not very 
clear on the dccuments, but it is corceded 
on behalf of the plaintiff, that Ex. XXIX 
may betaken as defining ihe powers not 
only of Kulandaivelu but of his successor 
(ist defendant). I will return to the do- 
cuments hereafter, when I come to consider . 
the exact nature of the authority conferred 
upon the Ist defendant. It is sufficient 
for the present to say that it is of the 
kind ‘common among Nattukottai Chetties, 
The business carried on by  Nattukottai. 
Chetties and their agents, in ita general 
nature, is very familiar jo the Courts of 
this Presidency. No doubt they are pri- 
marily money-lenders but it has been re- 
pealedly held by this Court that they are 
also bankers. I take it that the distinction . 
between the two classes is broadly this ; 
a money-lender lends his own moneys, 
whereas a banker lends the moneys of others, 
viz, hiscustomers. A Nattukottai Chetti 
combines both functions; he lends both 
his own moneys and his customers.’ He 
from time to time also engages in various 
other financial activities, which need rot 
be discussed here, thoügh traces of them 
appear in the record. The first test must 
be whether the powers which the defend- 
ant says thaW he was entitled to exercise, 
come within the scope of Exs. A and X XIX 
or whether they do not; the next, whether 
there was apy special mandate, express or 
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necessarily implied from the principal him- 
Self, to expand, vary or restrict those gene- 
ral powers. But before embarking on that 
discussion, I had better set out the facts. 

In the first months of the defendant's 
agency nothing of moment took place. But 
in March, 1907, the defendant began to buy 
Shares in various concerns in Rangoon. I 
wil now set out these tifinsactions and 
their history. 

The first purchase was of 10 shares in the 
Burma Bank and that was communicated to 
the plaintiff in a letter, dated 21st March, 
1907, Ex. XXIII and the material passage is 
at page 37 of the large bound volume. The 
answer was Ex. B-25, dated 2nd April, 1907, 
and the material passage is at page 39 of 
the same volume. Theré the plaintiff says 

.that the agents of the Burma and other 
Banks (clearly Rangoon Banks) have been 
in his part of the world and that the local 
people do not require these shares, and then 
he says: “We also do not require these 
shares. Do'not buyany more, Try to sell 
to the best advantage even those already 
bought,” This is clearly not a repudiation of 
the transaction though it is no doubt a dis~- 
approval of it. Were the letter to bear the 
construction that has been put upon it by 
the learned Subordinate Judge, it is to be 
read as a general direction not to buy any 
shares in any concern. Iam quite unable 
so toread it, but that is not very material 
in my view. The next transaction is a pur- 
case of Tramway shares in May, 1907 and 
it is suggested that the defendant concealed 
this from the plaintiff with the object of 
treating this purchase as his own and re- 
serving it to himself if the shares went up, 

. and of putting it in the plaintiff's account 
if the shares went down. This is quite a 
possible view, but as regards tbe main point 
in this case, itis only prejudice. I think 
it is true enough to say that the. conduct of 
the defendant was shifty, secretive and 
possibly dishonest. But while I should not 
differ from the trial Judge in that conclu- 
sion, my opinion isthat he has allowed his 
reprobation to distort his whole view of 
the real points he had to try, and has decid- 
ed this case on prejudice and contrary to 
law. In truth, as 1 conceive the matter, 
we are hardly concerned with what the de- 
fendant did or did nof do, but with what 

‘the plaintiff did. In August,%907, the de- 
fendant made a further purchase of 200 
Specie Bank shares and entered this in 
fhe plaintiff's account only in November, 
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1907, having previously entered it in a 
rough book in the shape of a loan 
against a person called Pandya. These 
transactions are comparatively on a small 
scale and for reasons, which I will give 
later, it is unnecessary to trouble about 
them, for, in October and November the 
defendant entered into purchases of Rangoon 
Oil Company shares on à much more for- 
midablescale. He boughtover300 Rangoon 
Oil Company shares, committing the plaint- 
if to a liability of some three lakhs, 
These were ultimately sold at a very heavy 
loss and it isin respect of that loss sub- 
stantially that this suit was brought. It is 
almost pathetic to reflect that if these 


' shares had been retained, the present value 


of the Burma Oil Company shares which are 
now their equivalent is over a crore of 
rupees, 

The first point argued by Mr. Grant was 
that these transactions were in fact within 
the scope of the agent's authority as defined 
by Exs. A and XXIX. The Subordinate 
Judge describes these purchases as wager- 
ing transactions (a technical term little 
understood in India) which they certainly 
were not; but they undoubtedly were highly 
speculative transactions and it is clear, 


‘from the letters, that the lst defendant 


knew perfectly well that they were transac- 
tions ‘which, if the principal had been 
consulted, would have been entirely dis- 
approved. There are several letters from 
the principal, which I need not refer to in 
detail enjoining upon the defendant to con- 
fine himself to normal Chetti business and 
that not on a large scale. Moreover, the 
allimportant fact is that the Ist defend- 
ant by his letter, dated 8th November, 1907, 
announced to the plaintiff the purchase of 20 
shares only and entirely concealed the fact 
that his comraitments at that time amount- 
ed to the much larger figure which I have 
mentioned. Iam content to take it, that, 
whitever the extept of his general powers 
under Ex. XXIX may be, the Ist defendant 
was quite conscious that he had noauthority 
to enter into large speculative transactions 
of this character. . , 

The only other question is, whether these 
transactions were or were not ratified by the 
plaintiff. To that, on the face of it, there 
can only be one answer. These shares were 
paid for and taken up by aseties of pledges 
of blocks of them and by utilizing funds of 
the plaintiff in the defendant'shands. They 
were ultimately sold and this suit is brought 
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for the balance of loss after crediting the 
proceeds of the sales. 

On this is said to arise the point of law 
which has been strenuously urged in this 
case. Mr. Krishnaswami Iyer argued the 
case on the assumption, that, in these trans- 
actions, the lst defendant must be treated 
for all purposes as being in the position of 
a trustee; and if that be so, his position 
appears to be established by the series of 
English cases which he cited. Thoy were 
as follows: In re Whiteley, Whiteley v. 
"Learoyd (1), In re Turner, Barker v, Ivtmey 
(2), In re Lake, Ex parte Howe Trestees (3) 
and In re Salmon, Priest v, Uppleby (4). 


Ithink I may take the principle laid 
down by these cases to be sufficiently sum- 
med up for our purposes in the judgmeut of 
the Court of Appeal in In re Salmon, Priest 
v. Uppleby (4). That was a case where 
money was invested by a trustee according 
to the terms of the trust but without due 
care. It was held that in such a case the 
property purchased became part of the trust 
estate and that no duty was cast upon the 
cestui que trust to elect whether he would 
accept or reject it but that he could take it 
for what it was worth as part of the estate 
and then sue the trustee for the deficiency 
caused by his lack of care in making the 
investment. But it is pointed out that, 
where an investment is quite outside the 
terms of the trust, a further duty is cast 
upon the cestui que trust—either to accept or 
reject the investment, and that if he 
accepts it he must accept it as a complete 
discharge of the trustee. If he rejects it, 
he must treat the property as being the 
trustee's property and not his own, and can 
call him to account for the whele of the 
tfust fund. But he can exercise no lien 
over the property which the trustee had 
bought, and cannot deal with it or sell it 
in extinction pro tanto of his claim against 
the trustee. ‘This distinction is convenient- 
ly summed up in Godfroi on Trusts, page 
373. It follows of course? and so the cases 
say, that the trustee must be given an oppor- 
tunity to take over the property, and it is 
not suggested that anything of the kind hap- 
pened here, . : 


(1) (1886) 33 Ch. D. 317. 
(2) (1897) 1 Ch. 536; 66 L. J. Ch. 282; 76 L, T. 116: 
W.R. 495 i 


(3) (1903) 1 K. B.439; 72L, J. K. B. 213; 51 W.R. 
496; 88 L. T. 31. 
mY (1889) 42 Ch, D. 351; 62 L, T, 270; 38 W, R, 
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The question is whether the Ist defend- 
ant is to be treated as being in the position 
of a trustee so as to ba considered as falling 
within one or other of those rules, or rather, 
I should say, of the first, for the second will’ 
not help the plaintiff. In my opinion, in 
these transactions he was never in the 
position ofa trustee and the question does 
not arise. It is got contested that in certain 
circumstances an agent may be placed in 
a position closely analogous to that of a 
trustee and that the rules applicable to a 
trustee may then be applicable to him. 
Such a case was Burdick v. Garrick (5), 
where the circumstances in which an agent 
occupies that position are defined in the 
judgment of Lord Hatherley. The test is 
whether the agent is entrusted with funds 
of his principal for the purpose of their 
being employed in a particular manner, 
which it is his duty to keep distinct and 
separate from hisown moneys. If he then 
makes use of them for any other purposes 
than those to which he has instructions to 
apply them, his liability is that of a trustee. 


. Applying that test, itis quite obvious here 


that this was not the case of an agent having 
in his hands moneys ear-marked for any 
purpose either particular or general, and 
that he was merely accountable to his prin- 
cipal in anordinary common law suit for 
moneys received by him. No doubt he 
might also be liable in damages for neglect 
in the conduct of the prineipal's business, 
but that does not arise here. 

With the greatest respect to Mr. Krishna- 
swami lyer'sargument, I think it was found- 
ed ona basis which does not exist. The 
agent here had no money of the principal 
in bis hands ear-marked far any purpose. 
He did not originally buy the shares with 
the money of the principal in his hands at 
all. He bought the shares on credit for the 
most part,no doubt his principal's credit, and 
the paymentsthathemade, were made out of 
general trading balance of the business in 
his hands, by moneys borrowed on pledge 
and bya special remission from the princi- 
pal of a lakh of rupees.” Even supposing 
that he had had the moneys of the priacipal 
in his hands,I do not think, that, in the 
absence of any direction jo use ‘such moneys 
in & partieular way, he could, inany sense, 
be regarded asa trustee of those sums or 
the shares Kies come to represent them, 
I cannot sum vp the position better than in 


3 (1870) 5 Ch, A. 233; 39 L. J, Oh, 309; 18 W. R, 
387, 


- 
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the words of Channel, J., in Henry v. Ham- 
mond (6) in which he says this, "It is clear 
thatifthe terms upon which the person 
receives the money are that he is bound to 
‘keep it separate either in a Bank or else- 
where and to hand that money so keptas a 


Separate fund to the person entitled to it, . 


then he is a trustee of that mouey and must 
‘hand it over to the person who is his 
cestui que trust. 
isnot bound to keep the money separate 
but is entitled to mix it with hisown money 
and deal with it as he pleases, and when 
called upon to hand over an equivalent sum 
of money, then, in my opinion, heis nota 
‘trustee of the money, but merely a debtor. 
All the authorities seem to me to he 
consistent with that statement of the law." 


Applying that principle here, itis clear 
from Ex. XXIX that nothing, in this case, 
in the nature of a mandate, had been given 
to keep his own and the principal’s moneys 
separate and in the absence ofany specific 
direction, as an ordinary mercantile agent 
he was entitled to mix up his own and his 
principals moneys and in this case he 
seems to me to have been expressly entitled 
to do so, Exhibit XXIX says this, “I fur- 
ther empower my said attorney from time 
to time to pay into or deposit with any Bank 
or other person on my behalf and either in 
my own name or otherwise all moneys re- 
ceived by him underand by virtue of these 
presents; to withdraw the same and l4y out 
or invest the same any or part thereof either 
in my name or hisown name or otherwise 
on such securitieg upon such terms subject 
to such conditions and in such manner in 
all respects as my attorney shall think fit 
and from time to time receive the issues, 
profits and interest and income arising 
thereform and to re-sell, assign, transfer and 
dispose of the said securities "and so forth. 
That seems to absolve me from the task, 
for which I confess myself most imperfectly 
‘equipped, of entering into the intricacies 
of the doctrine of trusts. I respectfully 
agree with the observations of Lord Bram- 
well on that subject in New Zealand 
Land Co. v. Watson*(7) and with those of 
. Channel, J., in Henry v. Hammond (6). 

The result isthat thisis an ordinary case 
of the accountability of an «gent to his 

(6) (1913) 2 K. B. 515 at p. 521; &2 L. J. K. B. 575; 
108 L. T. 729; 57 S. J. 258; 29 T. L. R. 340. 

(7) (1881) 7 Q. B. D. 374; 50 L. J. Q. B. 433; 44 L, T, 
675; 29 W. R. 691. 
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principal and their relation is not thatof 
trustee and cestui que trust but that of 
debtor and creditor. On that footing the 
evidence hereisuverwhelming and, however 
much the principal disliked these trans- 
actionsand, however oftenhe threatened—as 
at to one time he undoubtedly did—to repu- 
diate them and ultimately purported to do 
so wholly, yet, he in the result received 
moneysarising from their disposal, which 
he conld only do on the basis that he adopt- 
ed the shares as his own property. No 
authority is needed to support the pro- 
position, that, when the act of an agent has 
been effectively ratified by conduct, he is 
relieved of personal liability to the princi- 
pal for acting in excess of his authority. 
Thatis the English Law and it is entirely 


* in consonance with the provisions of ss. 196 


and 197 of the Indian Contract Act—indeed 
illustration A ofs. 197 expressly covers this 
case. 

Tam, therefore, of opinion that the appeal 
should be allowed except asto thesum of 
Re. 4,000, arising out of the transactions in 
Tramway and Specie Bank shares to which 
I have referred. This, in the event of his 
succeeding on the main issue, Mr. Grant 
said, that he would not trouble to press. I 
would let the decree stand for thatsum with 
costs here and below. As to the balance, 
in my opinion, the appeal must be allowed 
with costs throughout. 

Since writing this judgment, I have had 
the benefit of perusing the dissenting judg- 
ment which my brother Krishnan, J., is about 
to deliver. Needless to say,I have care- 
fully re scrutinized my own, in order to see 
if I could detect some error or fallacy under-. 
lying it,and I have been unable to alter my 
originalopinion. My learned brother lays 
stress on the principle that ratification is a 
question of intention, To that general 
proposition, considered as all general pro- 
positions must be in thelight of the facis of 
the particular case before us, I am only able 
to give à qualified assent. It seems to me 
that the question is not what the plaintiff 
intended to do, but what he did; or, if any 
one prefers soto put it, that His acts are 
conclusive evidence of his intention. The 
whole frame of the plaintiffs suit was 
to debit the defendant with the cost price 
of the shares, to credit him with the 
sums realized on their re-sale, and 
sue him for the difference. The learn- 
ed Subordinate Judge expressly accepts 
that basis, and draws up an account 


860 
on exactly those lines in para. 27 of his 
judgment. I am unable to see how that 
could be done except on the basis that the 
plaintiff treated the re-sale as being a re- 
sale of his own property, of the proceeds of 
which he took the benefit and for which he 
"had to give credit (it comes to the same 
thing)to the defendant. Ifhe did that, it 
geems to me to follow inexorably that he 
must be treated as having ratified their 
original purchase. Iam unable to see how 
he could treat himself as enriched By the 
proceeds of the sales and aceordipgly bound 
to give credit for them to the defendant, 
except on the basis thatit was his shares 
that were sold, and that the proceeds be- 
longed to him. That seems to me merely 
another way of saying that he thereby 
ratified their original purchase; and if he 
did so, his suit as framed is unmaintainable. 

As my learned brother is of a different 
opinion, the matter will be referred to a 
third Judge under s. 98 ofthe Civil Pro- 
cedure Code. The question referred is as 
follows :— 

Whether the facts of this case amount in 
law to a ratification by the principal of 
the purchase of the Rangoon Oil Company’s 
shares by the agent ? 

Krishnan, J.—This appeal arises from 
a suit brought by one Ramanathan Chetti, 
a Nattukottai Ohetti, living in Devakotta 
in South India, against his agent in 
Rangoon one Kadirecan Chetti for an ac- 
count of his agency and for the recovery of 
the sum found due from him ; certain other 
persons were also made defendants as 
plaintiff elaimed that they were also li- 
able to pay the moneys found due by the 

elst defendant Kadireean Ohetti; it is not, 
however, necessary to refer to them for the 
purposes of this appeal. A preliminary 
decree was passed bythe Subordinate Judge 
of Ramnad for taking accounts against 
which there was an appeal filed in thi$Court 
A. B, No. 367 of 1914 bué it failed. When 
the case went back to the lower Court a 
Commissioner was appointed by the Sub- 
Judge to go into the accounts and he sub- 
mitted a yery full and lengthy report. 
The Subordinate Judge after hearing ob- 
jections to the report passed a decree for 
Rs. 1,26,000 and odd with interest and pro- 
portionate costs and this appeal is by the 
Ist defendant against that decree. As 
almost the entire bulk of the amount dec- 
reed consists of the alleged loss in respect 
of a transaction of purchase of 283 shares 
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ofthe Rangoon Oil Company by the lst 
defendant his learned Counsel has at present 
confined his argument in appeal to that 
transaction. We have, therefore, only tocon- 
sider how far defendan: is liable for the 
loss caused by that transaction. 

The facts of case are very fully stated | 
by the Subordinate Judgein his judgment 
and need not be referred to again in any: 
detail. It will be sufficient to state briefly 
how these oil shares came to be purchased 
and what was done with them. The plaintiff 
is a resident of Devokotta in South India as 
already stated. He was carrying on business 
in Rangoon through an authorized agent as 
several Nattukottai Chetties like him do. 
He had an agent called Kulandaivelu in 
Rangoon; but in November, 1906, he appoint- 
ed the Ist defendant Kadiresan Chettias 
his agent under a document described as a 
salary chit and filed in this ease as Ex. A 


^to take over the business from Kulandai- 


velu and carry it on for three years. Kadir- 
esan accordingly went to Rangoon in De- 
cember, 1906, and took over the business 
and it is the case of both sides that Ku- 
landaivelu executed a power-of-attorney cn 
behalf of the plaintiff to Kadiresan as be 
was authorized to do under his own power 
Ex. XXIX. Thi spower is rot produced 
but it is admitted before us by both sides 
that it was exactly similar in all its terms 
to Ex. XXIX. Plaintiff's business in 
Rangoon was mainly a money-lending busi- 
ness and Kadireean carried on that busi- 
ness on a small scale to start with.as he 
was instructed to do. When Kadiresan took 
charge of the business in Rangoon the fium 
had outstandings due to*it of Ra. 2,14,439 
and liabilities of Rs. 1,80,489 leaving 
a balance of only Rs. 34,250 to its cre- 
dit. The agent was instructed to write to 
the principal about the affairs of the firm 
and send copies of the . “ainthugai” (or 
balance sheet according to the day-bcok) 
from time to time and he did co at first. 
The correspondence that passed between 
the principal and the agent in the early 
part of the agency shows that tbe princiy al 
was cautioning the agent todo business cn 
a small scale and with great care so that no 
losses may beincurred. Exhibits C-16, B-19, 
0 18, B-21, B-22 and B 23 may be referred 
to in this conection. The agent seems to 
have been disfaiisfied as the profits were 
small and wanted to launch out into more 
speculative business which he hoped would 
bring in greater profit. It must be remem- 
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bered that under Ex, A he was to get a 
commission on the profit made during the 
three years of his agency. In March, 1907, 
he accordingly purchased 10 Bank of Burma 
shares for Rs, 1,030 and informed the plaint- 
iff about it by his letter, Ex. XXIII. of 2!st 
March, 1907. Plaintiff at once replied by 
Ex B-25o0f 2nd April, 1907,eand told his 
agent that he did not, want those shares 
and asked him to sell them away and not 
to buy any more. Defendant replied by 
O-20 on 18th April, 1907, and promised to 
sell away the shares in three or. four 
months. Though this letter refers only to 
the.Burma Bank shares and does not ex- 
pressly interdict the defendant from dealing 
in shares generally it is evident from de- 
fendant's conduct, as the Subordinate 
‘Judge remarks, that he understood that 
the principal disapproved of dealings in 
shares generally. His conduct when he 
purchased in May, 1907, the Tramway shares 
and again in August, 1907, 200 Specie Bank 
shares in not bringing them into the day 
book account at once, copies of which ac- 
‘count had to be sent to the principal from 
time to time, points to an intention on his 
part to keep the transactions from the 
knowledge of the principal and indicates his 
consciousness that they will not be accept- 
ed by him as approved transactions. He 
has tried to explain these transactions but 
his explanations do not seem to me to be 
very satisfactory or acceptable. He says 
that the Tramway shares were purchased 
for the plaintiffs brother Ramanathan 
Ohetti but that is not a true explanation ; 
they were purchased with firm's money and- 
were entered in the firm's rokka chittai 
account but not in the day-book. The only 
reason forit seems to be that no copy of 
the rokka chittai is sent to the plaintiff, but 
copy of the day-book. It was evidently 
intended to keep the transaction from the 
knowledge of the plaintiff at any rate for the 
time being. ' j 

As regards the Specie Bank shares pur- 
chased in August, 1907, the entry on that 


date in the firm's books treats the transac- 


tion as a loan without interest to one Pandya 
though the purchate was according to 
the defendant for the firm. Itis only in 
November, 1907, we find an entry of the 
purchase of these shares for the firm. The 
explanation for doing this, namely, that the 
serip was handed over by Pandya only in 
November whereas money was paid in 
‘August, is ingenious but unconvincing to 
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my mind. It seems to me that the entrie® 
were made, a3 we see them now, to keep the 
transaction from the knowledge of the 
principal as long as possible, Ia Novem- 
ber again some Gold Dredging Company's 
shares were purchased but the entry isin 
one Hasan Ibrahim's name, It seems very 
doubtful if there was such a person at all. 
lt is in these circumstances that wecome to 
the first mention by the defendant of the 
purchase of Rangoon Oil shares. In his 
letter Éx. C, dated 8th November, 1907, he 
mentioned that he had purchased 20 such 
shares for Rs. 1,150 each and that they would 
rise in price shortly to Rs. 1,500 and 
Rs. 2,000 and that their price had to be paid 
on the 14th of November. Plaintiff got this 
letter about the 14th as it takes five or six 
days foraletter to reach Devakotta from 
Rangoon, As soon as he got the letter he 
sent a telegram lix. B 2, dated 14th Novem- 
ber saying “ Sell all the shares of the Oil 
Company fully and reply.” He followed this 
up by a letter, Ex. B-3 in which he clearly 
disapproved of the defendant's action 
in buying the shares and told him not to 
think “of doing business of this sort" any 
more. The Ist defendant denies receiving 
this letter but I agree with the Subordi- 
nate Judge in thinking that his denial is 
false. The letter was addressed to the de- 
fendant to his usual address in Rangoon 
and posted in the usual course; there is no 
reason why it should not have reached him. 
It is convenient for him to ignore this let- 
ter as it contains a disapproval of his pur- 
chase of oil shares; it was about this time 
that he launched out into the huge specula- 
tion of purchasing 283 oil shares for over 
3 lakhs of rupees, a transaction which, as 
the Subordinate Judge remarks, brought 
ruin to the plaintiff's firm. It is the de- 
fendant's case that these 283 shares were 
purchased between the 8th and the l4th of 
November ; thatis after he wrote the letter 
Ex. C in which there is no mention of the 
purchase of theseshares and before he got 
the telegram Ex. B-2. Plaintiff's Vakil 
suggests that he must have purchased tlie 
shares earlier but kept the news back from 
the plaintiff when writing Ex, C as he 
knew that the plaintiff would not approve 
of it. It is difficult to make sure on the re- 
cord as it stands when these,shares were 
purchased as the share purchase book ad- 
mittedly kept by the defendant for the 
firm has disappeared. Plaintiff charges 
defendant with suppressing the book and 
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the Subordinate Judge is inclined to con- 
sider the charge well-founded; whereas 
defendant pleads that plaintiff's brother 
Ramanathan tock charge of this book along 
with the other account books of the firm 
when he went over to Rangoon in 1908 and 
subsequently lost it. Whatever the truth 
may be there shares were probably pur- 
chased sometime in November. 

The first question that arises for decision 
in this case is whether the purchase of the 
shares was an authorized transaction and 
whether the defendant acted, within his 
authority in making the purchase. That 
depends on the wordingof Ex. A the salary 
chit and on the power-of-attorney given to 
defendant similar in terms to Ex. XXIX 
and on the course of business carried on by 
plaintiffs agents in Rangoon and on the 
instructions the principal gave to the agent 
from time to time as to how he was to aot. 
The -Subordiuste Judge has found that 
lst defendant had no authority to deal in 


oilshares and that he acted against the. 


instructions of his principal in doing so. 
Iagree with the Subordinate Judge that 
{st defendant has not established that the 
purehase of these shares for the plaintiff 
was within his authority. Exhibit A speaks 
of the plaintiff's business as "IKonduvilai" 
which is a Tamil word meaning money- 
lending among the Chetti firms; the pur- 
chase ofshares is clearly not included in it. 
The lst defendant's letter, Ex. O 16 of 
28th December, 1906 indicates that he was 
not even authorized to discount hundis by 
Ex. A for he asks init for special per- 
mission to do that business, Plaintiff's 
reply Ex.B19 is significant as showing 
what plaintiff intended defendant should 
do, Exhibit XXIX no doubt gives power to 
the agentto dealin negotiable securities; 
it authorizes the agent "to make, draw, 
sign, accept, endorse, negotiate, and trans- 
fer all and every or any Bills of Exchange, 
promissory notes, hundis, cheques, drafts, 
Bills of Lading all and every other negoti- 
able securities whatsoever, etc." I am not 
prepared to hold that this clause authorizes 
the purchase of shares; it refers to the 
‘usual banking transactions with negotiable 
instruments and Bills of Lading and such 
like. But evenif the clause is considered 
wide enough to cover the ue of esi 
it myst pa,t£ken as cut down by the in- 
Sea een QE a a gan hon awe 
to-time and referred to by the Subordit 
nate Judge in para. 9 of his'judgnfeny 
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.Defendant's conduct with reference to the 


Tramway sbaresand Specie Banksharesshows 
that he uaderstood that hé was not acting 
rightly in purchasing shares. The course 
of the plaintif's business in Rangoon 
gives no scope to argue thatthe agent had 
authority to make speculative purchases 
of shares. The purchase of 10 shares in 
the Steam Navigation Co. by Kulandaivelu, 
the defendant's predecessor in the agency 
relied on by defendant to show that 
plaintiff's agents could deal in shares was 
asingle and exceptional transaction and 
will not establish a course of business. Apart 
from all this, it is clearon the correspond- 
ence between the plaintiff and the defend- 
ant that the former always disapproved 
of dealing in shares whenever he was in- 
formed of .such dealings. Though the 
purchase of the 283 oil shares in question 
seems to have been made before defendant 
received specific instructions not to- buy 
such shares by Ex. B-2, there is no doubt the 
defendant knewthat plaintiff was generally 
against shares being bought for his firm, 
In these circumstances 1 agree with the 
Subordinate Judge that the purchase of 283 
shares in question was an unauthorized act 
on the part of the agent. If he was acting 
honestly and bona fide he could easily have 


informed his principal of his intention to 
‘buy and got his permission for il; but he did 


not doso. 

The next question for decision is whether 
plaintiff has ratified this transaction and 
adoptedit.as his own though unauthorized 
in the first instance. It was this part of 
the case that was particularly pressed by 


'the learned Counsel for the defendant. 


Ratification may be express orimplied under 
8. 197, Contract Act. It was not pleaded in 
this case that there was any express ratifica- 
tion but it was urged that ratification should 
be implied from plaintiff's letters and con- 
duct after theoilshares had been purchased, 
Now ratification implies an intention to 
ratify on the part of the priccipal; and any 
act of his can be relied on as amounting to 
ratification only if done after he had ful 
knowledge of the material factis cf the 
transactions ratified; see s.-198 of the Con- 
tract Act. We have, therefore, only to con- 
sider what plaintiff did after he was informed 
of the purchase of these sharesand knew 
the materiaM facts about it. What he did 
previously obyiously could „not, be, relied 
6h ds proot "OF ratification: ^ Ta Spite of the 
(legis and enquittes made by the. plans. 


ES 
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if, defendant did not inform him of the 
purchase of these shares till December the 


98th when defendant wrote Ex. O-3 and 


sent withitthe two lists, Exs. XIH-(a) and 
XIL (b). On 30th November, defendant had 
gent a telegram, Ex. O.8 asking for a remit- 
tance of Rs. 50,000 and again on Ist Decem- 
ber he sent another telegram, Ex. C-9 for 
Rs. 1,00,000. Plaintiff had arranged for 
these moneys to be paid and being ‘appre- 
hensive of loss and not knowing why de- 
fendant wanted these moneys he sent his 
two brothers Ramanathan and Karuppan- 
nan Ohetti to Rangoon to find out the 
state of affairs there and todo what was 
necessary. He wrote to defendant to con- 
sult his brothers and give them the 
accounts. The grounds on which the plea 
of ratification was based arestated by the 
Subordinate Judge in para. 8 of his 
judgment; and the first of those grounds is 


-the sending of the plaintiff's brothers to 


Rangoon to superintend the firm and take 
charge of it from the Ist defendant, It 
is obvious that this action of the plaintiff 
cannot possibly be treated asa ratification 
of the purchase of the disputed shares, 
for the plaintiff had no knowledge then of 
their purchase by the defendant. 

The next ground on which the plea of 


ratification is rested is that plaintiff directed. 


the sale of oil shares in his letter No. 45, 
Bx. XIX, dated 29th January, 1908, and 
adopted the shares as his in the agreement 


. Ex. Wandin the criminal case filed by 


him against the defendant charging him 
with criminal breach of trust. In this 
connection itmust be remembered that as 
soon as plaintiff received information about 


: the purchase of these shares by Ex. C-3 he 


wrote Ex. B 5 on‘7th January, 1908, in which 
he .set out his complaints against his 
agent and repudiated the purchase of 
these shares altogether. He says there:— 

“When itis a business done without our 
order and with the object of securing 
your own gain, we shall not at all be res- 
ponsible in respect of shares. As there is 
no permission of ours you should discharge 
the entire debts and realize our moneys 
and send R. M.-for payment here." 

There is a clear repudiation here. It was 
argued for the plaintiff that after such a 
repudiation therecould not beafatification by 
conduct. ThoughIam not prep&red to accept 
this argument pi a vide Halsbury's 

England, Vol. I, page 178, and the 
as s eye, meyer theless whe dealing 
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with subsequent conduct as implying rati- 
fication it seems to me that there must be 
clear evidence to show that the principal 
has gone back on his original expressed 
intention and has decided to ratify the 
agent's action. AN 

The fourth paragraph in Ex. XIX, the 
plaintifi’s letter to defendant on 2:/th Jan- - 
uary, 19U8, is said to contain a ratification. 
In it he says that :— 

“if his credit is kept up and the credi- 
tors paid off and his capital recovered he 
would not*mind the present suffering." 

The sharesit wil be remembered had 

all been pledged by the Ist defendant to 
various people as shown in XIII (b) to pay 
their prices. He then inquires about the 
devidends likely to bs paid on the shares 
‘and states that he had heard the price of 
each share was Rs. 820. Heasks defend- 
ant to inform him about the rise in price 
and says :— 

* sell the shares you have in proper time 
for good value and convert them into money 
and pay the creditors and pay the balance 
that remains to A. L. R. M. ete., Chetti and 
inform me by letters.” 


At the time he wrote this letter the 
shares had fallen in value to about Rs. 370 
or Rs. 380 as defendant said in his reply 
Ex, C-4 of 6th February. Plaintiff wasin ig- 
norance of the real price of the shares when 
he wrote Ex. XIX; so that even if there is 
anything in itto indicate in a remote way 
an intention to ratify, it could not be treat- 
ed as a ratification in law as the principal 
was acting in ignorance of material facts. ° 
He evidently proceeded on the footing that 
the sale of the shares would bring in* 
enough money to pay off the creditors, 
that is the pledges, and leave a balance 
to be paid over to the Chetti named. 
What he said under that mistaken impres- 
sion cannot be taken asa ratilication, As 
soon ashe knewthe real state of affairs 
by defendant's reply Ex. O-4 he wrote Ex. 
B-1 and repudiated the transaction, 


As regards the agreement W it might 
have amounted toa ratification’ if it had 
been carried out but it was not carried out 
by the defendant who on the other hand 
repudiated it. Being against public policy 
inasmuch as it was intendéd to stifle a 
criminal prosceution for a non-compound- 
able effence it was. invalid in law and could 
not be enforced. The criminal complaint 


Ex. BB contains nothing that could be 
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construed asa ratification, 
- also then fails. 

Two more groundsare relied onfor the 
appellant to show ratification, They are 
(1) plaintiff instituted a suit against Pan- 

' dyato whom some of the oilshares had been 
_pledged with 200 Specie Bank shares and 
40 Rangoon Bank shares to recover the al- 
leged excess realized by him, (2) plaintiff 
received profits of the oil shares from the 
Bank of Burma and also 17a small shares 
into which the original Rangoon oi? shares 
had been converted from P. K. P. S. Ohetti 
and soldthem and took the money realised 
hims»lf. Itis sid that plaintiff could not 
do thee things without accepting the 
ownership of the disputed oil shares and 
that he must, therefore, be deemed to have 
accepted the transaction of the purchase 
and ratified it. Reliance is placed by the 
learned Counsel for the appellant on the 
illustrations to s.197 of the Oontract Act 
and the case reporled as Prince v. Clark 
(8. But before dealing with this question 
it is necessary to state the facts as I find 
them on this part of the case, As already 
stated the 1st defendant was obliged to raise 
money to pay the price of the Rangoon 
oil shares he bought by pledging those 
shares and others; one of the pledges he 
made was to one Mr. Pandya, the agent in 
Rangoon of the Specie Bank. He pledged 
' with him 180 of these oil shares along with 
200 Specie Bank shares and 40 Rangoon 
Bank shares for & sum of Rs. 90,000. It 
may be mentioned here that under an 
arrangement of re-construction the Rangoon 
oil shares were divided up into smaller 
shares each share being divided into 5 
smaller shares and the original share hold- 
era were also given by way of profit some 
new shares on payment of a small price. 
In this way the lst defendant seems to 
have got 30 shares addedon to the origi- 
nal 283 shares making the number*313 in 
all. Pandya had sold up aporiion of his 
pledge—see Ex. NN 10 and realized some 
money reducing his claim aecording to him 
. to Rs. 51,000 and it was charged on 800 
small oil shares and 200 Specie Dank 
shares the balance of the pledge which 
Pandya retained. The Ist defendant re- 
deemed this pledge in May, 1908, by paying 
Pandya under proiest the sum of Ra. 91,000 
which the latter claimed raising the money 


(8) (1823) 107 E. R. 70; 1 B. & C. 186; 2 D. & R. 266; 
1 L. J. K. B. (o. s.) 69; 25 R. R. 352. . 
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This ground. by again pledging the redeemed shares 


with one K.G, P. Ayyar for Rs. 51,000, 
See Ex. KK-24 It was the lst defendant's 
case that Pandya was not entitled to 
Rs. 81,000 but Snly toa smaller sum and 
hence the payment under protest. Plaint- 
iff subsequently sued Pandya for an account 
of payments made, dividends received and 
shares sold and for payment of balance 
due. ‘Pandya pleaded that Rs. 51,000 was 
paid to him on a settlement of account and 
that he was not bound to give any further 
account, The suit was finally dismissed. 
The lst defendant says that the plaintiff 
settled thesuit and got Rs, 21,000 from 
Pandya but there is no proof ofit.. — - 
K. G. P. Ayyar in bis turn sold away the 
900 Specie Bank shares and 625 smalloil 
shares and realized the whole of the money 
due to him onthe pledge. He was there- 
after holding the ‘balance 175 small shares 
as a deposit. Jn theeourseof a mediation 
between the plaintiff and the lst defendant 
these 175 shares were deposited with one 
P.K.P.8. Subramanian Chetti. It was 
decided by the mediators under Ex. W 
already referred to that inter alia these 
175 shares should be handed over to the 
plaintiff in reduction of his loss and though 
Ex. W was repudiited by the defendant 
and became unenforceable these shares 


“were taken by the plaintiff from P. K. P. S. 


Chetti after giving notice to bim Ex. XI. 
Plaintiff subsequently sold these shares for 
Rs. 38,500 and credited the money towards 
the loss sustained by him on account of de- 
fendant's action as his agent. 

The last transaction referred to in tiii 
counection is the receipt by plaintiff of a 
small eum of money Rs. 38 and odd in 
conneetion with the pledge of oil shares 
with the Bank of Burma. After realizing 
the pledge by sale the Bank held à sum of 
Re. 305 and odd to the credit of the 
pledgor Ex, RR and gave a cheque for the 
sarbe on the Bank of Bengal But before 
the cheque was cashéd the Bank of Burma 
failed and went into liquidation, see Ex. 
XXVI. The liquidator subseqnently paid 
Rs. 38 and odd as dividend and plaintiff re- 
ceived it. . i 

These are the facts on which the plea cf 
ratification is founded on this part of ile 
case. The Spbordinste Judge holds that 
these facts (o not disclose a case of rati- 
fication and after careful conrideration I 
am inclined to agree with him. I think 
they only show an attempt on the part of 
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` the principal after he had expressly re- 
pudiated the share transaction, to try and 
realize, what he could of the loss caused 
by the defendant, from the assets into 
which defendant had impreperly and un- 
authorizedly converted his money. It seems 
to me difficult to hold from these facts alone 
that plaintiff had changed his mind and 
had decided to adopt the sharé transaction 
ashis own and to give the defendant a 
complete discharge as argued by his learned 
Counsel. Tomy mind it is clear that he 
was only pursuing what he conceived to 
be his remedy against his defaulting agent 
to recoup apart of the loss he had suffered. 
I have already observed ratification im- 
plies an intention to ratify and unless on 
all the facts proved one can reasonably 
infer such an intention there can be no 
ratification, The illustrations to s. 197 of 
the Contract Act relied on by the learned 
Counsel only show that in the absence of 
other evidence to explain the conduct of 
the principal the circumstances mentioned 
in the illustrations wil be treated asim- 
plying ratification. The case cited in 
“Prince v. Clark (8) isa very exceptional 
one. In that case the principal had direct- 
ed his agent to send the purchase money 
of his goods by Bills of Exchange but in- 
stead of that, the agent had invested the 
money in the purchase of sugar, which was 
an unauthorized act of his. The principal 
repudiated the transaction in his letter 
but had at the same time asked the agent 
to insure the sugar when sending it” to 
England. The only questfon decided in 
the case is whether in these circumstances 
there was evidence eto go to the Jury on 
the question of ratification and their Lord- 
ships held there was. There was clearly 
such evidence and it was for the Jury to 
say whether they would attach more im- 
portance tothe direction to ensure or to the 
repudiation. It seems tome that that case 
' does not help us at all, The learned Vakil 
for the respondent drew our attention toa 
‘number of cases where it was held that it 
‘was open to the cestui que trust to follow 
the property when his money is invested 
bythe trustee unauthorizedly or improper- 
ly init; in the former ease the trusteo be- 
ing given an option to take over the transac- 
tion himself and make good “the money 
of the cestui que trust. The following cases 
were cited: Mant v. Leith (9), In re Whiteley, 
(9) (1852) 15 Beav. 524; 21 L. J. Oh. 719; 16 Jur 302; 
51 E. R. 641; 92 R. R, 535. . 
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Whiteley v. Learoyd (1), In ve Salmon 
Priest v. Uppleby (4), In re Turner, Barker 
v. Ivimey (2) and In re Lake, Ex parte Howe 
Trustees (3). It was argued that an agent 
dealing with the prineipal'S money was in 
the position of a trustee and, therefore, the 
principal was entitled, as a matter of law, 
to a lien on the assets into which the agent 
had converted the principal'S money un- 


^authorizedly and his action in pursuing 


such a remedy can never be treated as rati- 
fication.. As observed by the learned Chief 
Justice the cases cited all refer to trustees 
and it is doubtful how far the principle 
of those cases can be applied to the case of 
a principal and agent, where the agent 
invests the principal’s moneys in unautho- 
rized securities or buys them on his credit. 
But in my view itis not necessary forthe 
purpose of this case to decide that question. 
What we have to decide here is only 
whether certain acts done by the principal 
amount to ratification of a particular tran- 
saction of the agent. It may be that the 
plaintiff acted wrongly in trying to realize 
his moneys by selling up his agent's pro- 
perty but the circumstances in this case 
show that he was not doing it with any 
intention of ratifying the agent’s unautho- 
rized act; it seems to me difficult to infer 
any ratification. Whether plaintiff was 
justified or not in selling up the 175 small 
oilshares he got possession of under Ex.W 
it seems clear to my mind that he was not 
doing it with any intention of ratifying. 
There is no evidence so faras I can see 
to show that plaintiff ever took over the 
oil shares or assented to their being pledg- 
ed under his own vilasam. It was defend- 
ant who pledged the shares on his own 
motion though in plaintiff's vilasam, They 
were sold by the pledgees as they were 
entitled to under the law and not under any 
authority or order given by the plaintiff nor 
were the gale proceeds received by the plaint- 
iff except as regards the 175 emall oil shares 
already referred to. “The pledgees sold and 
took the sale-proceeds towards their pledges. 
The question of ratification is, it seems to 
me after all an inference of fact. Ontbe 
facts of this case I regret that-with all 
respect for the opinion of the learned Chief 
Justice I am unable to hold that any rati- 
fication has been proved. In my opinion 
this contention fails and I would reject it. 





This appeal came on for hearing in 
pursuanve of the order of the Chief 
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Justice, contained in the above judgment, 
for expression of the opinion of a third 
Judge under s. 98 of the Civil Procedur Code 
on the question, “whether the facts of this 
ease amount in law toa ratification by the 
principal of the purchase ofthe Rangoon 
Oil Company's shares by the agent," on the 
25th to 29th of January and the Ist 
of February, 1926, and 24th March, 1926, 
before Mr. Justice Odgers, and the Court 
delivered the following 

JUDGMENT.—Before I begin this 
judgment I wish to expres my deep 
obligation to all the learned gentlemen 
engaged, both to Counsel and Vakils, for 
their very abla argument in this difficult 
CABO. . 

To add a word to what the learned Chief 
Justice says with regard to the history *of 
the delay in this case, the order of refer- 
ence toza third Judge under s. 98, Civil 
Procedure Code was made oa the 30th March, 
1995, but the case only reached me on the 
25th January, 1926, and the arguments were 
finished on the 10th February, 1926. 

As stated the case comes to me under s. 98, 
Civil Procedure Oode, 1908, owing to a 
difference of opinion between the learned 
Ohief Justice and Mr. Justice Krishnan, 
and the question referred is whether the 
facts of this case amount in law to a rati- 
fication by the principal of the purchase of 
Rangoon Oil Company shares by the agent. 

The plaintiff carried on business as a 
Nattukottai Chetti in Devakotta under the 
vilasam of R.M. V. R.V. He also has a 
branch business in Rangoon, and as is 
customary among the Nattukottai Chetties, 
he sent out agents for periods of three 
years each to carry on his business in 
Rangoon. ‘The defendant was the plaintiff's 
agent in Rangoon from the 24th of Decem- 
ber, 1906, succeeding an agentcalled Kulan- 
daivelu till lst August, 1908, when theagency 
was determined bythe plaintiff. “The his- 
tory of the defendant's agency, as far as it 
appears from the evidence in the case, will 
have to be somewhat closely examined, 
but as a result of certain unauthorized deal- 
‘ings by.the agent, the present suit was 
brought on the 5th January, 1910, foran ac- 
count and for a sum of Rs. 99,760 set out in 
the plaint under relief (c). The authority of 
the defendantas the plaintiff's agent is 
derived partly from his salary chit, Ex. A, 

' and partly from the power-of-attorney held 
by Kulandaivelu, Ex. XXIX, under a clause 
therein enabling Kulandaivelu to sub- 
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stitute, By the salary chit the defendant 
was to receive Rs. 4,000 within one month 
after reaching Rangoon on account of his 
salary andthe balance of Rs. 2,0014 after 
the expiration* of the agency and the de- 
livery of cash book, etc, Ex. A concludes: 

"I (appellant) shall ba doing all business 
under you, orders. I shall not transact 
business with relations or out of regard 
with other persons, I shallcarry on transac- 
tions with Ohetti houses with your. 
moneys”. : 

The power-ofattorney, Ex. XXIX, en- 
ables the defendant “To pay into 
or deposit with any Bank or other 
either in 
my name orhis own name or otherwise 
all the moneys received by him under and 
by virtue of these presents; to withdraw the 
s&me and lay out or invest the same or 
any part thereof either in my name or.his 
own name or otherwise on such securities 
upon such terms subject to such conditions 
andin such a manner in all respects as . 
my said attorney-shall think fit, etc,” 

The question as to whether the purchase 
of Rangoon Oil Company shares by the 
defendant was within or without his 
authority was considered by the Division 
Bench, but it has been assumed before me 
that his purchase of Rangoon Oil Company 
shares was ultra vires for the purpose of 
considering this question of ratitication by 
the principal. I do not, therefore, think 
itis necessary to consider exactly what 
the position of this Nattukottai Chetti 
agent is. Mr. Justice Seshagiri Iyer in 
Lakshumanan Chetty v. Chidambaram 
Chetty (10) was inelinéd to think that the 
Nattukottai Chetti agent oecupies a some- 
what peculiar position and is practically 
in the position of a trustee. The position 
taken up by the plaintiff before the Bench 
seems to have been that defendant was a 
trustee. That position was negatived by 
both the learned Judges and was not press-- 
ed before me, though the law of trusts 
waa referred to to illustrate the principle of 
folowing up. But it seems to me that, 
before discussing the law, the proper course 
is to examine very clasely afl the facta. Soon 
after the defendant's arrival in Rangoon he 
began to engagein transactions in Burma 
Bank shares, which he apparently at first 
concealed ffom his principal. On the th 


(10) 49 Ind. Cas. 758; 9 L. W: 251; (1919) M. W. N, 
72; 25 M. L, T. 260. 
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March, 1907, the plaintiff wrote to the de- 
fendant Ex. B (21) in whieh he warns him 
to do business carefully and as the affairs 
are not in a settled condition to doitona 
small scale, and on 12th March, 1907, Ex. B 
(22) he wrote:— X i 

“As the position of trade in those parts is 
not steady. and as people here speak dis- 
paragingly of those parts one hageto be very 
cautious in everything one does at the 
present time. We cannot afford to sustain 
loss even in the case of one item". 

On the 21st March, 1907, Ex. XXIII the 
defendant wrote to the plaintiff that he had 
taken up 40 shares in the Burma Bank, 
and où the 2nd April, 1907, the plaintiff 
replied Ex. B (25): S 

“We do not also require. those shares. 
Do not buy any more. Tryto sellto the 
best advantage even those already bought." 

On the 18th April, 1907, the defendant 
wired to the plaintiff, Ex. C (20): 

"We shall sell away Burma Bank and 
Rangoon Bank shares before or affer four 
months." 

On 23rd April, 1907 the plaintiff wrote to 
the defendant Ex. B (27), that he (defend- 
ent)had been warned to have dealings on 
& moderate scale and that instead of 
attending to instructions he was "thinking 
of carrying on the businessearelessly". In 
May and June, 1907 the defendant bought 
some Tramway shares which apparently he 
did not bring into the regular account but 
concealed (see Krishnan, J., page6) (Subordi- 
nate Judge, page 2). So also in August and 
September, 1907, when he purchased 200 
shares in the Specie Bank which-he entered 
in his books on 21th November, 1907, not as 
a purchase but as a loan to one Pandya. 
These shares, according to the defendant's 
own evidence (Vol. 2, page 506) were bought 
in the nameof the firm. He did not inti- 
mate to the plaintiff the fact of the purchase 
till the 24th November. The purchase was 
not entered in the bcoks till the shares were 
delivered. No question arises as far as the 
above share transactions are concerned in 
this case. Reference has only been made 
to them fcr the purpose of showing the 
attitude of the plaintiff to these transactions 
of the defendant when he came to know of 
them. Plaintiff's attitude was clearly one of 
disapproval and. this seems to have been 
realized by the defendant, henca the con- 
cealment and delay. 

In October, 1907, the defendant en- 
tered into a contract for the purchase 
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of Rangoon Oil Company shares. The. 
share contract book has not been pro- 
duced so that it is difficult to say exactly 
when this contract was made. Accord- 
ing to the Subordinate Judge (page 41) 
the price on the 8th October, 1907 wag 
Rs. 900; it went on rising up to Rs.1,275 and 
dropped to Rs. 1,000 just before the 8th Noy- 


.ember. Exhibits PP series show the varicus 


transactions entered into by the def 
from ihe 5th October Gio da with pee l 
to these shares. He first bought at Rs. 520, 
then gots on purchasing at  varicus 
increased prices up to Rs. 1,100 on the 
24th, and Rs. 1,230 on the 29th. For the 
purpose of the present case we have 
assumed that the averago price of Ran- 
urchas 
the defendant is Rs. 1,150,” In Gah 
we -find no letter or telegram from the de. 
fendant to the principal about these tran- 
sactions. It is alleged for the plaintiff that 
the defendant must have purchased all 
these shares before the 8th November as 
the market then fell, but the defendant's 
owr case is that they were purchased be- 
tween the 8thand 14th of November. The 
first intimation that the principal has of 
these transactions is Ex, O of the 8th 
November, 1907. The defendant even in 
thatletter concealed the real nature of the 
transaction and represented that he had 
bought Rangoon Oil Company shares 
on commissicn for others, only 20 havin 
been bought forthe firm at Rs, 1,150 He 
told his principal that the price would 
rise and as was expected that in Janu- 
ary it would be somewhere bet 
and Rs. 2,000. Nen NONO 
“You will please write as to the deta; 
the propriety of our doing things seer 
limit as to the details of the propriety of 
sale even though you may get small profit 
As money has accumulated it has to be 
tied up and preserved lam afraid. I think 
that even €(0 shares may be gold aecordin y 
os pues of the moment," 8 
ereply to this by the princi i 
xc rA ©) dated lb Neves 
* Sella eshares of th ilc | 
fully and reply”. d: mbang 
It appears that the agent & 
having contracted to buy. 20 deu 
Company shares on ike firm's credit had 
in fact contracted for the pwrchage of 
283. At some time during the period 
we are concerued with the Ran goon 
Oil Company distributed bonus shares 
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among the share-holders and 30 of these 
were allotted to the agent's holding. The 
total number of shares, therefore, we shall 
have to deal with is 313. On the lyth Nov- 
ember, 1907, the plaintiff replied by letter 
Ex. B (3) which is a letter referred to as 
No. 39 and isimportant because the defend- 
ant denies receipt of it. In this letter the 
plaintiff after setting out a precise of the 
previous correspondence continues:— 


"We thought that you were doing bull 
and bear transactions (Teji) and Mandi) 
and we could not bear such business" 
and with reference to the purchase of 
Rangoon Oil Company shares on commis- 
ion, the plaintiff says:— 

: “You hare done allthisobjectionable work 
and haveyourselfwritten frightfully... When 


we think about the affairs of shares, the. 


anxiety that exists in the mind cannot be 
. put down here. You will immediately dis- 
pose of the said shares" 

(It must be remembered that he knew 
then of no more than 20 shares as having 
been bought outright for the firm) 
* for at least a small profit as you have 
written, and send a wire. Hereafter you 
need not atall think of doing business of 
this sort, and business in which large 
amounts will have to be given. 


With regard to this letter both the Sub- 
ordinate Judge (page 22) and Mr. Justice 
Krishnan found that the denial of the re- 
ceipt of this letter by the defendant is 
false and nothing has been shown to me to 
lead to a different conclusion. On the 22nd 
November, 1907’ the plaintiff sends a tele- 
gram Ex. B. (61) enquiring if he had sold the 
Oil Company shares referring to D (2) and 
on the 26th November, 1907, the plaintiff 
writes B (37) that the defendant would have 
received letters: up to No. 39, repeats his 
telegram and contihues:— | l 

“Though I have been writing to you seve- 
ral letters regarding the above Company 
and sent two telegrame you have not given 
any kind of reply. What is the reason for 
this? If you have not sold them till now, 
do so at once and let me know by wire 
— Try to sell the shares of the said 

nk also.” - 

Pa November was the settling day for 
the shares, and we have seen that up to now 
“ the only infgrmation given to the plaintiff 
` was that the firm had purchased 20 Pangoon 
Oil Company's shares and that certain other 
shares had been purchased „on commission 
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at half rupee per cent for one or other con- 
stituents of the firm expected to realize 
Rs. 2, 400. No information had as yet reach- 
ed the principal that 263 additional Rangoon 
Oil Compauyshares had been purchsed on 
hisfirm’s credif, Oa the 28th November, 1907, 
the defendant writes Ex. C (1) with the 
usual resume. of previous correspondence 


‘which seems to be the style that these 


Ohetties adopt. The defendant does not 
mention that be hasreceived letter No. 39. 
He mentions that the present priceof Rangoon 
Oil Company shares is 950, and that on the 
lst December the bonus shares will be dis- 
tributed on which they will get 30. He 
mentions that the firm's liability is at that 
time only Rs. 23,500, that in February and 
March they say the price will rise to 
Rs. 1,500 and that nobody fears any reduc- 
tion in price. 


"We shall also get profit if we keep and 
sell......... if you should write ‘Never mind, 
sell there will be loss forthe price pur- 
chased.” ! í 

This letter though written after letter 
B (3) and telegrams B (2) and B (61) 
had been received by the agent con- 
tains nothing about the purchase of 
the 283 shares. The defendant’s explana- 
tion of this omission is curious. I have 
seen the cover which is exhibited as the 
cover in which this letter O (1) was con- 
tained and it is clearly post-marked 29th 
November, The defendant in his evidence 
(page 491) says that it was subsequent to 
Ex. C (8th November, 1907) that the con- 
tract was madé, and with regard to Ex. O 
(1) he says:— 

"It was written and: completed on the 
morning of the 13th Karthigai. (28th No- 
vember, 1907)....... The cover stitched with 
Ex. O (1) isin my writing but is not the 
cover of Ex. O (I. AsI was not asked I 
did not object that the cover attached to 
Ex. O (1) was not connected with it....The 
letters should be written early in the 
morning...and sent to the post at 7 o'clock 
In that way Ex. C (1) was written and com- 
pleted on the morning of the 13th Karthi-. 
gai.” 

If this statement-is trie, it is rather 
curious that the post-mark which I have 
seen is dated 23th. I think this so-called 
explanation,has only to be stated to show 
its absurdity. On the-lst December, 1907 
the defendant telegraphs to the plaintiff 
Ex, O (9) asking for money urgently : 
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"Money very tight, send order from M. 
L. M. and M. S. T. to give one lakh to- 
morrow morning." 

“Then a number of telegrams pass between 
the plaintiff and the defendant the upshot 
of whichis that the firms named provided 
the money'ending with the defendant's 
telegram from Rangoon Ex. C (10) on the 
9nd December, “don’t fear, nó loss, only 
money very tight." On the 3rd December, 
1907, there is a letter Ex. B (33) from the 
plaintiff protesting at the defendant's 
demand for a lakh of rupees and impressing 
uponhimthe necessity of curtailing business 
and paying off the creditors and enquiring 
at what price the 20 Rangoon Oil Company 
shares have been sold and what was the 
present price. (About 300). There was 
apparently no reply to B (38) from the de- 
fendant. On the 5th December, a telegram 
0 (28) reaches the plaintiff from one Audap- 
pam in Rangoon to the following effect :— 

“In the share business which Kadiresan 
does, it appears he has sustained much loss. 
There is much hubbub. It is better if Rama- 
“swami (principal) comes after making ready 
one lakh.” 

This is relied on by the agent's (defend- 
_ant's) Counsel as being the beginning of 
the plaintiff's knowledge as io what was 
done. On the next day a telegram Ex. C 
(14) also reached the plaintiff either from 
the defendant or from the plaintiff's pater- 
nal uncle’s son—it is not quite clear which — 
to the following effect :— ; 

“There are no transactions in your firm, 
every one pressing for mofiey, no help, 
though wire sent to the agent of M. C. T. 

. Send me one lakh, eurgent necessity for 
Bank due, reply." - 

On the6th December, Ex. C (13) defend- 
ant wires to the plaintiff to say that the 
agent of M. O. T. objects to render help 
and that if one more lakh is given, the 
entire dues will be discharged. This is 
apparently asuggestion to the plaintiff that 
he should see the principal of M. C. T. in 
Devakotta and arrange for another loan. 
Then follow certain suggestions between 

. the parties as to providing security for the 
' firms who had advanced money to the 
: plaintiff's firm. Nothing material turns on 
, that, and the next material date is the 23rd 
December, 1907, when the plaintiff's brother 
. Ramanathan, arrived in Rangoon. The 
position at this time is conveniently sum- 
. med up by the Subordinate Judge (page 23). 
, He finds that before Ramanathan was sent 
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to Rangoon the plaintiff was not aware of . 
the true state of affairs. On. the 24th De- 


‘cember, 1907, the plaintiff telegraphs tothe 


defendant—Ex. I as follows :— 


“Send balance sheet for outstanding 
dues. Do all this and actin consultaton 
with brother Ramanathan. Arrange im- 
mediately for payment to creditors of their 
money. I have sent money,” 


On the same date he writes Ex. XVII to 
the defendant which is said to contain no 
repudiation of the oil transactions. This is 
quite true and the reason, in my opinion, is 
that so far there has been nothing to re- 
pudiate as the plaintiff had not by this date 
the knowledge contained in the next letter 
to benoticed. The material part of Ex, XVII 
rups as follows: — 


“As you have not given detailed informa- 
tion either by telegram or by letter to the 
several telegrams sent from here, we have 
been anxious every day till now. Jt was 
therefore, that we sent there younger brother 
Ramanathan" and he also asks for a list of 
the amounts to bepaidand the ainthugai, ete, 
Then we come to Ex. C (3) a very important 
letter,in which theplaintiff, forthe first time 
has information as to the extent of the deal- 
ings in Rangoon Oil Company shares. This 
was sent by defendant on 26th Decem- 
ber, 1907, 3 days after the arrival of Rama- 
nathan: “seeing that such (i, e., Rangoon 
Oil Comapny shares were profitable, I pur- 
chaseda pretty large number of shares 
eto....... 313 shares were left on hand. A 
detailed list of the same together with 
the amounts to be paid are here- 
with forwarded (i. e, in Ex. XIIL BY 


Before: the plaintiff received that letter 
he writes Ex. 33-4, dated 31st December, to 
the defendant complaining that in apite 
of many telegrams and letters there has 
not been a proper reply, “creditors are 
pressing also in Devakotta" and urging the 


576 - 
defendant to collect Rs. 20,000 and pay Pul- 


`- lappa Chetti. 


“What is the reason for not writing any 
letters in reply to the telegram and letters 


-from here? For al] particulars, write in 


"detail." 4 

In the meantime Ex. II is written by 
the defendant to the plaintiff on the 2nd 
January, 1908, in which he points out that 
it is stated that.the price of shares will 


“go up either at the end of January or in 


to the defendant's commitments. 


Fébruary and that he will sell as soon as 
price rises. "There are no means of get- 
ting money except by selling the shares.” 
The defendant goes on to say that a bill 
has been prepared against the Oil Com- 
pany of Rangoon on the lst December for 
Rs. 2,14,000 and that a cheque would be 
coming in two days, I presume this is 
intended to convey. that the profits of the 
Company for the month of December (or 


'for the half year) were over two lakhs. 


* They say that they will divide the profits 
at the end of March." The plaintiff's reply 
to Ex. 0-3 is B-5 which is important as 
the first letter written by him after he 
knows the true state of affairs with regard 
There 
is the usual resume of the correspondence 
and the plaintiff continues:— 

“ Without communicating the truth, you 
remained with the bad intention of doing 
things in this manner. This isseen only 
by means of tke letter now.” >  . 

He accuses the defendant of doing busi- 
ness without his (the priticipal’s) knowledge 

“ Which the Ohetti people would not do" 
it is a business done 
without our order and with the object of 
securing your own gain we shall not at 
all be responsible in respect of shares." 

Hs also impresses upon thé defendant 
the necessity of making arrangements to 
pay off the creditors even by small instal- 
ments, This letter (Ex. B 5) undopbtedly 
contains a distinct repudiation of the entire 
sharetransaction. Thistis dated 7th Janu- 
ary, 1903. On the 10th January, 1908, the 
defendant writes Ex III to the plaintiff 
that it will be possible to sell shares in 
a month when the price is sure to rise and 
that if the value of shares is favourable 
all the debts can be paid off. On the 29th 
January, 1:08, there isa letter, Ix. XIX, 
by the plaineiff to the defendant, a very 
important letter, as it is relied on by the 
appellant as a cancellation of his former 
repudiation and an absoluteratification of 
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the share transactions., It will, therefore, 
have to be examined in detail. Exhibit ' 


XIX begins by pointing out that the de- 


fendant has not acknowledged the receipt 
of letter No, 39 which was a letter contain- ` 
ing the plaintiffs prohibition against the 
dealing in sharesin future and which it 
will be remembered isfound by both the 
Subordinate Judge and Krishnan, J.,tohave 
been received by him. The material part 
of this letter for the present purpose is the 
following extract :— 


“T have had tosuffer to this extent in 
consequence of your having mismanaged 
by acting according to your will and plea- 
sure a concern that was regularly going 
on in avery honourable way. Even if I 
suffer, yet, if credit is duly kept, the moneys 
due to the creditors are paid off and our 


‘capital is recoverd, all the present suffering 


would become unfelt. You had written 
that a fraction of the profits would be divi- 
dedin March, and that the price would then 
rise, On which date will the profits be divid- 
ed? What is the amount of the dividend that 
you will get on the shares that you have 
purchased. It was stated that ihe price 
was Ra. 850. While the whole amount is | 
involved in the said shares should you 
notas often as possible inform me about ` 
the'rise in the price? In future you will 
not only give the information but also 
make the necessary endeavour and sell the 
shares that you havein proper time for 
good value and convert them into money, 
pay the creditors, and pay the balance | 
that remains to “A, L. R.M P.N. Pullappa 

Chettiar and inform me by letter." 


This is the material portion ofthe letter 
which is relied on by the appellant as a 
cancellation of bis previous repudiation 
Ex. B 50n the 7th January and as a ratifica- 
tion of the defendant's oil share transactions. 
This is the first of the circumstances relied 
on to prove ratification. On the 6th 
February, 1903, the defendant writes Ex C-4. 
In this letter were enclosed XIII (a) and 
XII((b),the former being the listof liabilities 
of the firmin Rangoon prepared by Rama- 
nathan and the latter (also prepared by 
Ramanathan) a profit and loss account show- 
ing an outstanding liability of Rs. 1,25,C00 
Company shares, the 
total liabildy for those shares being 
somewhere about 3 lakhs, How the money 
was raisedto pay off this liability on the 


. Shares will be detailed hereafter, . 


TE X. 


fio 1, 0.1997) 


The defendant denies the receipt of letter 
No. 39, Ex. B-3 dated 19th November, 1907. 
He explains in Ex. 0-4 the reason why no 
mention is madeof the oil share transactions 
in Ex. C-1 which is the latter said to have 
been written in the morning. i 

“The price of shares is 370 to 380...It 
appears that even then, evenif the shares 
are sold, the dues will not betleared. Will 
you send money from there ? Or what shall 
I do before I come ?” | 

The defendant, therefore, for the firat time 
declares that he cannotclear the debts by 

the sale of shares and suggests his return 
to Devakotta. The next letter he writes is 
Ex. IV, dated 6th March, 1908, abouta month 
later. It states that the price of shares 
is about Rs. 360 to Rs. 370, Pandya the Trea- 
surer of the new Bank is demanding inter- 
est on the amount borrowed by pledging 
the Rangoon shares (as to which see infra). 
He is threatening to sell the shares and 
sue for the balance due. On the 10th March, 
1908, the plaintiff wrote Ex. B-1 which is a 
reply to Ex. C-4 the material parts of which 
are as follows: — ` 

“The shares of the Oil Company had not 
our orders and, therefore, we have not got 
any interest in respect of the shares. If 

youcome after sending money to Madras, 
Bengal, etc., and paying the debts I shall 
have no objection...Is it for disobeying our 
orders that you have been sent there ?...We 
shall not be responsible for all these things 
tiores Looks like a huge fraud that you 
who wrote in previous letters that all'pay- 
ments were made properly*and would come 
after making proper arrangements for. our 
‘money should now ask to send money. Accord- 
ing to the salary chit which you have ex- 
eeuted in writing we shall have no concern 
in respect of business done for your profit 
_ and ignoring our orders and without our 
knowledge and, however, you may do it." 

On the 17th March, Ex. B-7, the plaintiff 
wrote to the defendant : 

"You bought and sold shares for yoür 
wn profit, wrote false accounts and got 
money, etc...What necessity is there for 

giving us information about shares? If 















orrowed under our name, we quite assent 
to your coming away at any time you 
please." Ne 

The appellant's contentionis that although 
x, B-5 contains a distinct repudiation of 
the defendant's transactions in Rangoon Oil 
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Company shares, which is repeated in 
Exs. B-l and B-7, the intermediate letter 
Ex. XIX constitutes a cancellation of the 
repudiation in Ex. B-5 and shows a direct 
change of mind on the part of the plaintiff 
in favour of adopting the transactions. The 
contention of the appellant is that the sub- 
sequent repudiations contained in Exs. B-1 
and B-7 are the result of the information 
contained in the defendant's letter Ex. IV 
of the 5th March, 1908, that the price had 
dropped to Rs. 360 or Rs. 370. It remains for 
consideration as towhether Ex. XIX does not 
simply show the plaintiff's anxiety that the 
ereditors should be paid off rather than 
his intention to ratify the transaction that 
he distinctly disavowed three weeks pre- 
viously and again about 5 or 6 weeks later. 
It is admitted by appellant's Counsel that 
Ex. C-3 contains the earliest disclosure by 
defendant to the plaintiff of the whole of 
the share transaction. On Ex. 19 (XIX) 
the consideration arises as to whether the 
agent simply proposed to sell the shares 
and the principal discusses with him the 
best way of getting out of the difficulty that 
has been created, or was it a mandate to 
the agent concerning his (agent’s) property 
which the principal has no right in law 
to control unless he had previously ratified 
the agent's transactions. So in Exs. II and 
Ill we must consider whether the agent 
-was alive to his liability tomake good the 
loss that was already created and is he con- 
scious that he has accepted this loss in 
those letters? Thé contention of the appel- 
lantis that Ex. XIX was written on the 
basis of the price of shares being Rs. 850 
which. he had learnt from another merchant 
in Devakotta with an immediate prospect 
of rise and that, therefore, the principal " 
adopted the transaction but that when by 
Ex. IV helearns that the price was Rs. 360 to 
Rs. 370 he disowns the transaction. In this 
eonnectjonit may be observed that Ex, B-1 
of the 10th March, 1908, could not be an 
answer to the defendant's letter Ex. IV of 
the 6th so that argument fails with regard 
to the repeated repudiation after the receipt 
of the Ex. XIX. Lord Russell, L. O. J., in 
Marsh v. Joseph (11) said :— . 

. "Where the supposed ratification relates 
to acts as to which thereis no pretence of 
any a priori authority, as in this case, where 
itis not a question merely ef excess of 
authority, full knowledge of the facts and 


(11) (1897) 1 Oh. 213; 66 L. J, Oh. 128; 75 L, T, 558; 
45 W,R.209. - * 
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. unequivocal adoption after such knowledge 


must be proved, or, in the alternative, the 
circumstances of the alleged ratification 
must be such as to warrant the clear in- 
ference that principal was adopting the sup- 
posed agent's acts, whatever they were or 
however culpable they were.” - 

Can it possibly be said that Ex. XIX 
amounts to an unequivocal ratification of 
the agent's acts considering both its langu- 
age which is certainly not a clear and 
absolute ratificationin the light of the con- 
siderations set out above and the fact that 
it comes between two absolute répudiations ? 
It seems to me it cannot. There is also 
the fact that Ex. XIX was written after the 
plaintiff knew for the first time the true 
state of facts. The price of the share was 
Rs. 850. They were bought at an average 
price of Ra. 1,150 or a loss of Rs. 300 a shar’ 
and the total loss on these shares was, there- 
fore, about Rs. 50,000. As their Lordships of 
the Privy Council observed . iu Hope Pru- 
dhomme & Co v. Hamel & Horley Ltd. (12) : 

“What motive could the appellants pos- 
sibly have for adopting a contract which, 
at the time they are supposed to have so 
done, meant a certain loss. ` 

Again at page 18* :— < 

“Their Lordships can find nothing to lead 
them to suppose that the appellants did 
such an absurd and purposeless thing as 
to ratify this action of their agents, 
when they already know of its disastrous 
results.” 

In July 1908 the plaintiff himself went to 
Rangoon. After the plaintiff arrives in 
Rangoon the correspondence naturally be- 
comes much more meagre and the facts as 
disclosed by the record are within a fairly 
small compass. The first matterof import- 
ance occurred on the 3lst July, 1908, when 
the plaintiff caused Ex. B-16 to be written 
to the defendant by his legal advisers in 
which they demanded the production of 
all books of accounts, papers, documents, 
receipts, securities anfl any other memo- 
randa which relate to the business of the 
firm under defendant's management and 
now in his possession. On the ist August, 
1908, the-power-of-attorney of the defendant 
was cancelled andon the 22nd September, 
1908 acriminal complaint Ex. BB was filed 
against the defendant. This must be ex- 


(12) 88 Ind. Cas. 307; 49 M. 1 at p. 14; A. I. R, 1925 
P.C.161; L. R. 6 A. P. O) 129; 30 O. W. N. 794 
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amined in some detail as itis relied on by 
the appellant as constituting a further 
ratification of the transaction in question. 
The complaint sets out that the accused 
defendant notwithstanding the distinct 
terms of his agreement with the complain- 
ant has speculated in Rangoon Oil 
Company snares and caused heavy loss 


‘to the plaiatiff, that there should have 


been over Rs. 5,000 in cash according to 
defendant's books on the 12th July, 1508, 

that the complainant has discovered numer- 

ous defaleations and acts of falsification 

on the part of the defendant, further that 

on the 14th October, 1907, the accused pur- 
chased from one K. G. P. Iyer 20 shares 

at the rate of Rs. 675 per share, the total 
value being Rs. 13,500. He (accused) how- 

ever tcok Rs. 23,000 from the firm’s money, 
entered the purchase under the 14th Nov- 
ember, 1907,in the firm’s books and thus 
“embezzled” Rs.9,5C0 the difference between 

the two sums. Neither side has been able 

to show what this purchase exactly was. 
Exhibit XIII (b) shows an entry 20 
Rangoon Oil Company ‘shares pur- N 
chased through Mr. McLaren at Rs. 1,150 

a share, Rs. 23,000," I cannot trace on the 
record a similar transaction to K. G. P. 

Iyer unless it means to referto the trans- i 
action effected through Mr. McLaren and 
the price is entered in the books as 
Rs. 1,150 instead of Rs. 675. However this 
may be, the expression relied on by the: 
appellant is “embezzled”, The answer may 
be «hat the -shares are not the suit shares 
atallor on the other hand, it may mean, 
that the defendant has made a secret profit 
by means of the firm’s money. The date 
of this transaction may be of importance, 
It is October and not November, 1907. It 
will be remembered that the defendant’s 
case is that all his Rangoon Oil Com- 
pany shares transactions were entered 
into between the 8th and 14th Nov- 
ember, The complaint continues that the 
accusedsold to N. P, L. S. P, firm 105 Ran- 
goon Oil Company shares at the rate of 
Rs, 1,100 and received Rs. 1,16,600 from 
them on or about the 29th December, 1907, 
which amount does not appear in the ac- 
count books kept by the accused and has 
been criminally misappropriated by him 
By these acts itis alleged that the accused 
committed criminal breach of trust as a 
clerk or sérvant. It is to be considered 
whether the plaintiff can from these charges 
be held to have unequivocally adopted th 
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plaint transactions or whetber having as he 
gays discovered numerous defaleations in 
the books he simply proceeds to set out 
particulars of criminal misappropriation 
with regard to the firm'8 moneys by falsi- 
: fying or concealing the amounts actually 
recelved by him. Itis one thing to adopt 
an unauthorized transaction of your agent 
and another thing to take him to task 
for having falsified the books with regard 
to moneys which are alleged to have actual- 
ly come to his hands on account of the 
firm. I think the latter view is the proper 
one to take in the circumstances of this 
case. There is the further question whether 
either of these transactions can be traced 
in the present record. The second transac- 
tion set out above in Ex.BB does not seem 
to be part of the Rangoon Oil Company 
share transaction at all, It is, in 
my opinion, impossible under these 
circumstances to hold that there is any 
clear intention to ratify in Ex. BB. 
This is the second of the circumstances 
relied on to show ratification, Ex. XIX being 
the first. 

Perhaps the most important of the cir- 
; ‘cumstances relied on for ratification is the 
third, vig, the receipt by the plaintiff of 
the proceeds of the saleof 175 shares. As 
we shall see, the funds to pay for the 
shares taken up by the defendant were 
: provided by means of extensive pledges of 
them to various persons. On this question 
the learned Chief Justice after referring to 
the repudiations set out above proceeds :— 

“He (plaintiff) in the result received 
moneys arising from their disposal which 
he could do only on the basis that he adopt- 
ed the shares as his own property.” 

With deference I think the learned Chief 
Justice failed to notice another aspect of 
the question which will be referred to pre- 
sently. The criminal complaint Ex. BB was 
compromised by Ex.W on the 19th Feb- 
ruary, 1909. Under it the Rangoon Oil 
Company shares that were with P. K. 
P. S. were to be handed over to the 
plaintiff. Any balance derived from 
the pledge to R. M. M. L. L. A. was 
to be settled and received by the de- 
fendant and handed over to the plaintiff. 
The defendant was to settle the amounts 
due to N. K. R. M.V. V. and to R.M.A.T. V. 
and also the amounts due to sttndry other 
creditors to whom the defendant should be 
liable in. the case of their proceeding 
against the plaintiff who shall in no way 
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be liable in respect of the said dues. On 
failure ofthe defendant to settle matters 
as arranged the plaintiff shall file a civil 
suit. Should there be dues to the Bank, 


.Koti and other places, defendant shall 


satisfy them. The defendant shall aleo pay 
in cash to the plaintiff through a third 
party Rs. 9,000 “for mistakes committed by 
Kadiresan Chetti in any way in the matter 
ef his salary account and current account.” 
The agreement was to be deposited-in the 
hands of a third party S. R. M. N. L.N. 
Subramantan Chetti. This agreement Ex.W 
is held by Mr. Justice Krishnan to be void 
as stifling a criminal prosecution for a 
non-compoundable offence and cannot for 
that reason be good to found a ratification 
upon; andI do not, of course, propose to 
‘traverse that decision in any way, but I 
think it may be looked at to show the 
origin of the possession of these 175 shares 
by the plaintiff. How did he come by them, 
were they delivered to him as his property 
after he had ratified the unauthorized acts 
of his agent or were they delivered to him 
by the agent and with his (plaintiff's) con- 
sent in order to diminish ihe agent's li- 
ability to the principal? In other words 
were they tendered by the agent and ac- 
cepted by the principal not as a ratifica- 
tion of the agent's unauthorized transac- 
tions but in part payment of the agent's 
Jiability. 

We must now see how this balance of 
175 shares is arrived at. As set out above 
the agent had actually purchased and re- 
ceived 313 Rangoon Oil Company shares. 
His transactions of pledge of these shares 
are briefly as follows and I may add that 
Iam indebted to Mr. Patanjali Sastri for 
this analysis :—(1) 200 Specie Bank and 
180 Rangoon Oil Company shares were 
pledged to Pandya for Rs. 90,000. When 
the Rangoon Oil Company split up each 
of their shares into 5 smaller shares 
these became 200. «It will also be remem- 
bered thatthere was a bonus distribution 
of one share for every two which in this case 
would amount to 450. Pandya had, there- 
fore, Rs. 1,350 Rangoon Oil.Company 
shares in his hands together with 200 Specie 
Banks. Pandya sold 550 of these to the 
Specie Bank. The defendant paid Pandya 
Rs. 51,000 and redeemed 800 Rangoon Oil 
Company shares. These 800 redeemed shares 
were again pledged with Pasupathi Iyer 
for Rs. 51,000., The defendant authorized 
him to sellthe shares and to pay himself, 
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Six hundred: and: twenty-five were sold 
and a balance of 175 remained un- 
sold. These are the shares handed 
back to the plaintiff. The Subordinate 
Judge (page 3U) as to this states that the 
defendant’s case is that these 175 shares 
were entrusted to P. K.P 8. Subramanian 
Chetti and that after Ex.W the plaintiff re- 
ceived these from Subramanian Chetti and 
sold them to Pasupathi Iyer for Rs, 38,500. 
The plaintiff at first denied the entrust- 
ment and their return and subsequent cale 
by him. It is to be noted that the defend- 
ant pledged theshare receipt to Pasupathi 
Iyer toraise Rs. 51,000 in his own vilasam 
for P. R.M. and not in that of the firm. 
The Subordinate Judge found that the 
meaning of the provision in Ex.W was that 
the lst defendant should get the shares. 
and hand them to the plaintiff. In Ex.XI 
(a)dated 23rd April, 1909, sent by the defend- 
ant's lawyer there is an allegation that the 
defendant has fulfilled some of the condi- 
tions of Ex.W. The Subordinate Judge 
finds that the plaintiff received 175 small 
shares from P.K P.S. and realized Rs. 17,560 
from their gale. (2) 40 Rangoon Oil Company 
pledged to M.P. There is no complication 
about this transaction as they were trans- 
ferred in satisfaction of all M, P’s claims— 
see Ex VI, 10th May, 1908. According to 
the plaintiff a loss of Rs. 9,000 cccurred on 
this transaction, (3) 33 shares to R.M.M,L A. 
These creditors also took the shares in 
full discharge. See Ex.U of 15th February, 
1908. (4)60 shares pledged to M.L R.M.A. 
Some of these shares were sold by the 
pledgees and the defendant redeemed him 
by pledging others with the Burma Bank 
on 13th April, 1908. See Ex. QQ-5. In the 
Bank of Burma books Ex RR-2 a balance of 
Rs. 1, 305.6-10 is shown in favour of the 
plaintiff's firm: The Bank of Burma sbort- 
ly afterwards failed (on 14th November, 
1911) and Rs, 38-2-10 was recefPved by 
the plaintiff as a first dividend on his firm's 
balance: see Ex. XXXVI (a) on the 20th 
January 1913 for which a receipt is given 
by the plaintiff Ex.XXXVI (b) on the Ist 


February.1913. Seealso ExXXXVI. It 
appears that the - plaintiff afterwards 
‘received further dividends amounting 


in all about Rs. 159 Ex. XXXVI, (A), 
The date ofthe present suit isSth Jan- 
vary 1910 and it is difficult to say that 
the receipt of a dividend on a balance in 
favour of the plaintiff's firm in 1913 is of 
any importance in the decision of this 
question, The. Subordinate Judge says 
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(page £6) with regard to this transaction that 
the plaintiff received only the surplus due 


to his firm. I find no evidence of ratifica- 
tion here. 
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One more matter must be mentioned in 
connection with the appellant’s contention 
of ratification and that is a suit brought 
on the 9th May 1911 by the plaintiff against 
Pandya. The plaintiff (Ex.XX) asked there- 
in for an account of all sums received 
by Pandya from plaintiff's agent in payment 
of the loan and allsums received by the 
defendant by way of dividends on the 
plaintiff's shares held by Pandya and ofall 
sums realized by Pandya by the gale of the 
plaintiff's 550 shares in the Rangoon Oil 
Compeny and his 40 shares in the Bank of 
Rangoon. The transactions set out in the 
plaintare transactions by the plaintiff's agent 
andit is alleged that Pandyasold some of the 
sbares against the instructions of the piaint- 
ifs agent (defendant) and without any 
authority. Pandya refused to return the 
unsold shares except cn payment of 
Re, 51,000 which as already stated the de- 
fendant paid him under protest. The «suit 
was dismissed, and it is said that the defend- 
ant gave evidence for the plaintiff, It is at 
Jeast doubtful whether the evidence fur- 
nished by this plaint ought to be admitted. 
Asalready stated thesuit was filed against 
Pandya on the 9th May, 1911, or about 16 
months after the filing of the present suit, 
The attempt in the suit was to make Pandya 
accofint for the Rs. 51,000 which defendant 
had paid him (see page 19 supra)and de- 
fendant appears to have supported plaintiff 
in his attempt to recover,something on this 
account. It appears to me impossible from 
the reference to plaintiff's shares in this 
plaint to say that this is clear evidence of 
ratificaticn as between the plaintiff and de- 
fendant in the present suit, 


With regard to these matters, reference 
may be made to the judgment of Mr. Jus- 
tice Krishnan. With regard to Ex.W as 
already stated he holds it invalid and in- 
capable of enforcement, though it might 
have amounted to ratification, had it been 
carried out, With regardto the latter.ob- 
servation I may with deference be allowed 
to question it. It may be questioned on 
the ground &tated above, namely, that the 
175 shares were taken by the plaintiff in 
part payment ofthe defendant's liability, 
Mr. Justice Krishnan as to Ex. BB holds 
there is nothing that can be construed into 
a ratification, With regard to the 174 
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shares he says it was decided by medi- 
ators under Ex. W that these 175 shares 
should be handed over to the—plaintiff in 
reduction of his liability. ‘These shares 
were subsequently sold by the plaintiff for 
Rs. 17,500 and the money credited towards 
loss sustained by him on account of the 
defendant's default. With regard to these 
facts and the alleged receiptof Rs. 38,000 
by the plaintiff Mr. Justice Krishnan 
thinks they show only an attempt on the 
part ofthe principal after repudiation to 
try and realize what he could of the loss 
caused by the defendant, and that from 
these facts itis impossible to say that the 
plaintiff had changed his mind and had 
decided to adopt the defendant's action. 
He further finds that there is no evidence to 
show that the plaintiff ever took over the 
oil shares or assented to their being pledged 
under his own Vilasam. The defendant 
pledged the shares, They were sold by the 
pledgee not under any authority or order 
given “by the plaintiff, nor were the sale 
proceeds received by the plaintiff except with 
regard to the 175 shares referred to. 
The question is, whether on these facts 
set out above the plea of ratification is 
made out. I have held itis not and there 
is, therefore, no need to examine the pro- 
positions oflaw which have been strongly 
argued beforeme, though I may refer to 
the following passages to establish the pro- 
: position, that a principal though he had not 
ratified is entitled to follow the property 
into which his money has been converted in 
the hands of others, Story on Agency, 
page 294 “Where an agent to loan money 
takes insufficient security, the principal is 
not bound to accept and discharge theagent, 
or to rejeét the security and look only to 
the responsibility of the agent. He may 
keep the security and hold the agent bound 
forany deficiency;" Wallis, C. J., sets out the 
.passage above from Story in Lakshumanan 
Chetty v. Chidambaram Chetty (10) and says 
that it is good law as well as good sense; 
but his remark is obiter. -See also Bowstead 
on Agency Art. 110: “ Subject to the pro- 
visions of Arts. 80, 82 to 86, and 88, where an 
agent disposes of the money or property of 
his principal ina manner not authorized 
by him, the principal is entitled, as against 
the agent and third persons, to recover such 
money or property, wheresoever it may be 
found.” . ` à = 
On the best consideration I can give to 
the case, I have come to the conclusion that 
the ples of ratification by the principal has 
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not been made out. I, therefore, agreeing 
with the conclusion arrived at by Mr. Jus- 
tice Krishnan answer the question referred 
to ma under s. 98, Civil Procedure Code, in 
the negative. É 

The case was then posted before Krishnan 
and Odgers, JJ., for disposal on the merits. 

Mr. C. S. Venkatachariar, for the Appel- 
lant. 

Mr. Patanjali Sastri, for the Respondent, 

In Nos. 236, 248 ann 322 or 1920. 
è JUDGMENT. 

Krishnan, J.—The question of ratifi- 
cation has now been settled against the 
appellant by the judgment of my learned 
brother Odgers, J. Ordinarily the appeal 
would have been posted before the learned 
Chief Justice and myself who heard it in 
the first instance, but as His Lordship is 
now away on leave and has directed it to be 
heard and disposed of by my learned 
brother and myself, we have heard the 
appeal. 

Four further points have now been urged 
in appellant’s favour in this appeal. I 
shall deal with them successively. The 
first point has reference to 175 oil shares 
which the plaintiff got possession of from 
Subramania Ohetti. The  Subordinate 
Judge has allowed Rs. 1,75,000 as their pro- 
per value. The defendant contends that 
they should be valued at Rs. 38,500 or at 
least at Rs. 30,000. He has called a witness 
who says that they were sold by the plaint- 
iff for Rs. 38,500. This witness is uncorro- 
borated and has nôt been believed by the 
Subordinate Judge and we are not prepared 
to believe him either. So the case for 
Rs. 38,500 fails. The plaintiff's case as 
regards these 175 oil shares was that he 
never got possession of them at all. But 
thatcase we have already found is not true, 
He has, therefore, to give credit to the 
defendant for the proper value which is 
the question we haveto decide. The learn- 
ed Vakil for the defendant points to the 
claim put forward *in the plaint by the 
plaintiff that these shares were worth 
Rs. 30,000. This would have been of con- 
siderable value in defendant's favour, but 
unfortunately for him, he himself has made 
a statement in his written statement that 
that value is “grossly exaggerated," so 
that on the pleadings we cannot come to 
any satisfactory conclusion as to the value 
of these shares. The Subordinate Judge 
has referred to Kadiresan Chetty’s loan 
account Ex. QQ-5 which shows that about 
this time the Rangoon oil shares were 
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, being sold at Rs. 95 to Rs. 97-8-0, the dates of 


these sales being in December, 1908. What 
we have to find out is as to what the price 
was in February 1909 when the- shares were 
taken possession of by the plaintiff. We 
have no direct evidence, it is true, as to the 
share value on the exact date in question 
but December is as near as we can find 
evidence about. The Subordinate Judge has 
made an allowance for rise in value and 
taken the price at Rs. 100. We think in 
the circumstances and on the materials on 
record in this case we must aceept that as 
correct. The Commissioner has valued 
these shares at Rs. 25,000, but he was clear- 
ly in error because he was taking the value 
in 1907. The Subordinate Judge's finding 
on this point must, therefore, be affirmed. 

The second point urged is that the des 
fendant as agent should get credit for all 
the barred debts and forall the reductions 
allowed by the creditors from whom he had 
borrowed forthe plaintiff. His contention 
is that he is only liable for loss and that 
any debt which he had borrowed for the 
principal can be treated as an item of loss 
against him only if it had been enforced 
against the principal and only to that 
extent. I think this contention is unsound 
asit is based on a misconception of the 
nature of the plaintiff's suit. Plaintiff is 
suing to make the defendant account for 
all the money the defendant had raised by 
borrowing on the plaintiffs credit. The 
defendant as an agent is, bound to account 
for allthese moneys. 'The fact that some 
creditors have at the request of the plaintiff 
given him concessions or that others have 
not enforced their debts against him in time 
has nothing to do with the liabilities and 
rights as between the plaintiff and defend- 
ant. This is not a suit for damages for loss 
caused by the agent's misconduct or negli- 
gence fors.211 of the Contract Act to be 
applied. The method of taking accounts 
in such a case as the present one is laid 


: down by Wallis, C. J., in Muthiah Chetty v. 


Alagappa Chetty (18). The English case 
cited, Cassaboglon v. Gibbs (14) was a case 
of damages and does not, therefore, apply 
here. There is no reason why the default- 
ing agent should get the benefit of any 
advantages gained by the plaintiff by his 
own exertions. In this view it is unneces- 
sary to consider the details of the conces- 

(13) 45 Ind. Cas, 430; 41 M, 1. 


(14) (1883) 11 Q.B. D. 707; 53 
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sions and barred debts referred to by the | 
defendant, This point also fails. 

The next point urged is that the Subordi- 
nate Judge has failed to give credit to the 
defendant for a sum of Rs. 8,000 out ofa 
sum of Rs. 10,000 borrowed from a Chetty 
firm called M. P. and utilised for the part 
payment of the price of the 40 oil shares 
bought from the firm. This contention 
also seems to be based on a misconception. 
Credit has been taken for this amount in 
the general account. See day-book Ex. G 
for the Rs. 10,000 and for the Rs. 8,000 
paid. Itistrue it is not included in the 
accounts set out in para. 27 of the Subordi- 
nate Judge's judgment for there only such 
amounts as were directly obtained by the 
sale of pledge of the oil shares themselves 
in question were being dealt with, . defend- 
ant had borrowed Rs. 10,000 and raised a 
loan of Rs. 40,000 on the pledge of these 40 
shares from M. P. These shares were sub- 
sequently taken away absolutely by the M. 
P. firm so that the loss on the transaction 
was the difference between Rs, 48,000 
and Rs. 40,000 in the paragraph above 
referred ,to in the Subordinate Judge's 
judgment, This point also fails. 

The last point taken by the appellant is 
as regards the interest decreed by the lower 
Court prior to suit. It is contended before 
us by ‘the defendant-appellant that he is 
not bound to pay an interest prior to suit; 
but he does not deny that the order as to 
interest at 6 per cent. on the amount due 
by him from the date of suit is a correct 
order. This pofnt is also taken in the con- 
nected A. S. No. 322 of 1920 filed by the 
plaintiff. This is the» first point taken 
there, the plaintiff's contention being that 
interest should have been given prior to 
suit not from the date of Ex. W as the 
Subordinate Judge bas given but from the 
date the defendant borrowed these moneys, 
that is, from 28th November, 1907. It 
seems to me that the plaintiff is really 
entitled to interest from the defendant from 
the date on which he became liable to re- 
pay the moneys to the principal To grant 
him interest before that date will be by 
way of damages only for, not investing 
the moneys of the ‘principal in mo y- 
lending and thereby earning those funds 
for the purchase of shares which the 
agent had no business to do. Such a case 
has not been properly made out here as to 
what amount the plaintiff would have been 
entitled to by way of damages and, therefore, 
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Ithink we arenot justified in giving any 
interest by way of damages. The plaintiff 
would beentitled to interest as I said from 
the date on which the moneys became pay- 
able by the defendant to the plaintiff. We 
think the plaintiff would be entitled to 
interest from the date of the lawyer's notice 
Ex. B-16 which he gave to the defendant 
terminating the agency and “asking him to 
hand over all the moneys, accounts and 
books of the firm, that is, from the lst of 
August, 1908. The rate of interest at 9 per 
cent, we think is nut unreasonable consider- 
ing that the parties carry on a money-lend- 
ing business where much larger interest is 
obtainable. In A. 8. 322 of 1920, therefore, 
the point as regardsinterest fails. Appeal 
Suit No 236 of 1920 fails altogether and 
must be dismissed with costs of the plaintiff. 

Odgers, J.—Ientirely agree and have 

nothing to add. 
A. B. Nos. 322 anp 248 er 1920. 

We have already dealt with the question 
of interest as to the date from which inter- 
est ought to run. We have held that inter- 
est should run from the 1st of August, 1908, 
and that settles that question. It is pointed 
out that in drawing up the decree the lower 
Court has failed to add the interest directed 
to be paid by it. The decree when drawn 
up in this Court will correct this error. It 
will include the amount of interest up-to- 
date and add that amount tothe amount 
of the deeree and direct it tobe paid with 
6 per cent, subsequent interest. 

The next point dealt with in this appeal 
has reference to some secret profit alleged 
to have been made by the agent in: con- 
nection with the purchase of shares in the 
Gold Dredging Company of Burma, The 
Subordinate Judge has disallowed this claim 
on the ground that this transaction ended 
in a loss and no profit was made at all to 
be given to the plaintiff. That, we are con- 
vinced, is not correct. The defendant in- 
vested in athousand shares of Rs. 15 face 
value in that Company and paid the first 
two instalments of Rs. 3-12-0 each, in all 
Rs. 7,500 from the moneys of the plaintiff 
in his hands. The amount of Rs. 7,500 is 
entered as a debit against the plaintiff in 
Ex. F-4. Defendant’ seems subsequently 
to have treated this as a loan to Hasan 
Ebrahim and treated the transaction as the 
latter's. 5 

It is not denied that the money for the 
purchase of these shares came from the 
pleintif's account, Thesa shares were sold 
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hy the defendant, 100 shares to one Alex 
Forbes and 100 to J. E. G. Villa for the 
price of Rs. 2,100 for each lot of 100 shares 
subsequently: he sold the balance of 800 
shares to Pasupathi Iyer. There isa con- 
siderable dispute between the parties as 
to what exactly was the price at which these 
800 shares were sold. The learned Vakil 
for the defendant says that they were sold 
only for Rs. 9,000 and that the sale really 
ended in a loss of Rs. 3,000. The plaintiff 
on the.other hand urges that these shares 
were sold fpr Rs. 12,000 and gave riseto a 
profit altogether of Rs. 1,200 on the three 
transactions. The question seems to turn 
upon the construction of the receipt Ex. 
KK-8 that is,a receipt given by the de- 
fendant to Pasupathi Iyer. As we read it, 
jt means that “excluding Rs. 9,000 already 
paid to the National Bank of India, Rs, 3,000 
is now paid incash.” The receipt is given 
for Rs. 3,000. That of course would imply 
that the price was Rs. 12,000 and letter is 
sought to be construed as if it meant that 
the price fixed was Rs. 9,000 out of which de- 
ducting whatever was paid to the National 
Bank without mentioning what that amount 
is the balance Rs. 3,000 is now received. 
We think this construction is a strained 
construction. Ifthat was the true cones- 
truction, it would have been easy 
for the defendant who was the man 
who gave the receipt to have produc- 
ed evidence to show that that was the 
construction to be placed upon that letter. 
Ix. K&-4 clearly shows that the National 
Jank were acting as bankers of the Gold 
Dredging Company of Burma. The Nation- 
al Bank’s books could have been produced 
by him to slow what was actually received 
by the Bank, The natural construction of 
the receipt as it stands, it seems to us, is that 
the National Bank received Rs. 9,000 and 
Rs. 3,000 was received in cash by the de- 
fendant,himself. We find also that this is 
the mannerin which the Gold Dredging 
Company have understood the transaction 
as when they were asked to state the prices 
at which these shares were sold they gave 
a memo, Ex. TT-1 in which they stated the 
price as Rs. 12,000. No doubt it ‘may that 
TT-lis not independent evidence but it 
supports the construction we are placing 
upon the letter which we think is its natural 
construction. The price at wlfich the total 
number of 1,000 shares were sold would 
work out at Rs. 16,200. The face value of 
the calls paid On the shores is 1s,15,009, 
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The balance Rs. 1,200 is as the plaintiff 
claims a secret profit which defendant 
should account for, 

It was next urged that even if the de- 
defendant madea profit inthis transaction 
he is not bound to hand it over to the plaint- 
if. We can hardly support a contention 
of thisnature. The defendant utilises, as 
we find, the money of the plaintiff and 
enters into a share transaction and when 
he finds afterwards that he makes a profit 
he wants to turn round and treat itas if it 


. wasan independent transaction, We can- 


notallow him todo that. Itis open to the 
principal to call upon the defendant tomake 
good to him the profit he has so earned. We 
must, therefore, on this point hold in favour 
of the plaintiff that the defendant is bound 
to give credit for Rs. 1,200 the secret pro; 
fits he has made. 

The next point taken by the appellant in 
this case has reference to a transaction to 
purchase and sell 50 Rangoon Oil shares by 
Ex. KK-21. That deals with 150 shares, 
but we are concerned in this objection only 
with 50 shares arranged to be, delivered on 
the 14th November, 1907. That is a bought 
and sold note issue by the brokers, one 
Soliappa Chetty. "The buyer's name is 
given as Kadiresan Chetty, that is the 
defendant, the seller being K. C. P. Iyer. 
We find a cheque issue forthese 50 shares 
Ex. JJ-1 by the defendant on the 12th Nov- 
ember and paid on the 14th November by 
the Bank for a sum of Rs, 35,008 which was 
the price ofthe 50 shares. We find again 
a note issued by the Morrison Dawn & Co., 
where the seller's name is given as Kadire- 
san Chetty. The sale price is putdown as 
amounting to Rs. 61,500 for 50 Shares. The 
date for the delivery is the same, 14th 
November, 1907.” We are not concerned 
with the buyer. That completed the 
transaction and it showed a profit of 
Rs. 26,192-8.0 deducting commission, etc. 
The plaintiff claims that this was a secret 
profit made by the defendant by utilising 
his money in the transaction. Defendant on 
the other hand says that this was a transac- 
tion of Hassan Ibrahim and not by him 
and that all that he did was to accommodate 
Hlassain witha loan for a commission to be 
paid in return for it. Now ifthis were a 
real transaction as Hassan Ibrahim's in 
which the defendant had only advanced the 
money of the plaintiff to Hassan Ibrahim as 
a borrower no doubt the profit would have 
gone to Hassan Ibrahim and plaintiff is not 
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entitled to claim anything. But consider- 
ing all the circumstances of the case we are 
inclined to think that Hassan Ibrahim's 
name was apparently used by the defend- 
ant for the purpese of covering a secret 
transaction which he was himself entering 
into. Hassan Ibrahim may be a man of 
position who had money, but that would 
not matter, fof the defendant was capable 
of using Hassan Ibrahim’s name for his 
own purposes without his knowledge as he 
seems to have used the name of Morrisons 
as the Subordinate Judge finds. There is 
nothing to connect Hassan Ibrahim’s name 
with this account except the entries made 
by the defendant in the book kept by him- 
self Ex. D-2 wherein he puts the transac- 
tion as Hassan Ibrahim’s. Hassan Ibrahim. 
has not been called though he was sum- 
moned by the defendant. No other evidence 
has been produced to show that Hassan 
lbrahim was the man who was really deal- 
ing in this transaction and not the defend- 
ant. All the circumstances seem to point 
to the fact that it was the defendant who 
got this transaction through and that for 
himself and he took the profit in the mat- 
ter. He was the man in whose name the 
sale was made. It is not stated in either of 
the notes that the sale was made on behalf 
of Hassan Ibrahim. We think the Sub- 
ordinate Judge wasa little too considerate 
towards the defendant in saying that he 
was not satisfied that Hassan Ibrahim's 
ledger is a bogus ledger and that Hassan 
Ibrahim was only an alias name for the 
lst defendant inethe share transaction. We 
are inclined to think that Hassan Ibrahim's 
ledger was really a bogus ledger as far as 
Ex. E-2 is concerned and that it was really 
intended to cover the transactions entered 
irto by the defendant. We put it mainly 
on the ground that the defendant could 
have, as he was the man who took part in 
these transactions, helped the Oourt by 
adducing further evidence in the case. The 
defendant even refused to produce his share 
purchase book. He didnot call Hassan Ib- 
rahim nor did he call any other evidence 
to show that Hassan Ibrahim transacted 
the business. He has simply relied upon 
his account book kept*by himself. In these 
circumstances we think the proper infer- 
ence to be drawn !s an inference against 
the defendapt that he did make these pro- 
fits himself. Itis merely a case of a secret 
profit and, therefore, he is bound to account 
for it tothe plaintiff himself. This sum of 
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Rs. 26,192-8-0 will also be added to the 
amount for which the defendant is bound 
to account. 

The last point taken in this appeal is that 
defendants Nos. 2 and 3 alone should have 
been made liable along with the first de- 
fendant for more items than the Subordinate 
Judge has made them liable, namely, for 
items Nos. 8, 9 and 12 of Seh, MI. The Sub- 
ordinate Judge has made these defendants 
liable for some other items. Appeal Suit 
No. 248 of1920 is by these defendants to 
seb aside the decree passed against them 
in toto. We have considered this appeal 
along with the last objection raised by the 
Appellant in A. S. No. 322. It is the plaintiff's 
case that his moneys were abstracted by the 
Ist defendant and sent to the firm at 
Tonji through the firm at Kualalumpur. It 
may be mentioned that the firm at Tonji 
consists of-all but one of the members of 
this family. There is no stranger who is 
a partner in that firm. The Kualalumpur 
firm consists entirely of the members of the 
lst defendant's family. Plaintiff contends 
that because his money was fraudulently 
taken away by the Ist defendant and 
utilised for the benefit of the firm of which 
the defendant’s family are the chief part- 
ners, defendants Nos. 1, 2 and 3 must be 
made liable for ‘the re-payment of those 
moneys so faras such payments were made. 
The learned Vakil for the plaintifforiginally 
put the argument on a narrower ground, 
that is, on the ground that defendants Nos. 
2 and 3 abetted the Ist defendant in mak. 
ing the secret profits in, his agency at 
Rangoon and being such abettors they 
were liable to make goodany benefit they 
obtained by such abetment. As there is no 
evidence whatsoever to show any abetment 
he abandoned that case and insisted that if 
he shows that his clients moneys were 
really utilised for the benefit of the family 
by the lst defendant the members of the 
family would be liable. As a proposition 
of law we are unable to agreeto this. If 
the members of the defendant's family knew 
that the lst defendant was making im- 
proper and secret profits or otherwise ab- 
stracting the money of the plaintiff and per- 
suaded him or got him to send those moneys 
and uss them forthe benefit of the family 
itmay be that the family would be liable. 
The evidence in this case falls short of this 
requirement, All that is showr is that the 
father wrote, sometimes to his son, the Jst 
defendant, that he should try and pay off 
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their pressing debts. This does not sug- 
gest that the father knew anything about 
the Ist defendant's peccadilloes in Rangoon 
or that he suggested that the defendant 
should utilise the plaintiff's money to pay 
off his debts. In thesecircumstances we are 
unable to agree with the Subordinate Judge 
that any claim has been made out against 
the members of the defendant's family, as 
e d of the amounts mentioned in Sch. 

In the result A.S. No. 248 of 1920 will be 
allowed and the decree against defendants 
Nos.2 and 8 set aside with costs against 
the plaintiff in both Courts. With regard to 
A. S, No. 322 of 1920, ib may be mentioned 
that it has not been pressed against the 14th 
defendant at all. On the last point it 
has failed, but on the other points the 
appeal has succeeded as we have al- 
ready found. The deeree of the Subordi- 
nate Judge willbe varied by adding the 
amounts that the Ist defendant has been 
found to be liable to account for in addition 
to what the Subordinate Judge has found 
Plaintiff will have his costs from the lst 
defendant to the extent he has succeeded 
in this appeal. Tothe extent that he has 
failed he willpay the costs to the defendants 
one set. Respondents Nos. 8, 9 and 10 say 
that they were brought on record here un- 
necessarily and that seems to beso as no 
particular relief is asked for against them. 
The appeal willbe dismissed against them 
with costs, vtz., Vakils' fee Rs. 50. In A. S 
No. 236 of 1920 the-Vakil's fee will be fixed 
at Rs. 3,000. The appealagainst the 14th 
defendant in A.S. No. 322 of 1990 is dig- 
missed. No costs. 





These three appeals having been posted 
to he spoken to with regard to particulars 
in the decree, the Court made the following 

ORDER. 

Calculation of interest on interest ig 
wrong. “The interest from date of suit to 
date of the lower Court's decree should 
have been calculated only on the principal. 
As regards the subsequent interest till date 
of payment it should be calculated at 6 per 
cent. on the aggregate amount the, principal 
and interest. 

Interest at 12 per cent. will be cal 
on all items in Schs. II and III. SUM 

The amount paid into Court, was not an 
unconditional payment and should not be 
taken into consideration in calculating in- 
terest payable, to the decree-holder. Any 
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interest which has accrued on the deposit 
in the Bank could be credited towards the 
judgement-debtor's liability under the 
decree. 

The decree will be rectified in accordance 
with the above remarks in so far as it is 
necessary. 

v. N. V. Decree accordingly. 


ALLAHABAD HIGH COURT. 
Srconp Orvit ÁPPEaL No. 1207 or 1923. 
April 26, 1926. 

Present:—Mr. Justice Walsh and 
Mr. Justice Pullan. 
RAFI-ULLAH KHAN AND OTHERS— 

PusINTIFFS—APPELLANTS 6 
versus 
Musammat MUMTAZ BEGUM— 

DEFENDANT— RESPONDENT. 
Custom—Abadi—Alienation by tenant—Inclusion of 
agricultural village within Municipal limits—Zemin- 
dars rights, whether extinguished—Holder of muafi, 
whether entitled to sell—Evidence to disprove custom, 


quantum of. . ; 
The fact that an agricultural village has been 
included within the Municipal limits ofa town does 
not preclude the zemindar from claiming those rights 
over the land on which the houses of the raiyats 
stand, which are admitted tobe the universal rights 
of the zemindars of the province. [p. 586, col. 2.] 
Merely because a person is the holder ofa muafi 
plot and is entitled to sell a house which he owns 
by virtue of that title, he is not thereby entitled also 
to sell a house and site quite separate from the 
plot in which he holds the muafi rights. [p. 586, col. 


2; p. 587, col. 1.] . 
Per Walsh, J.—The volume of evidence necessary 


to negative the existence ofa custom is very much 
less than that required to establish one. [p. 587, col. 


2. 
laced appeal against the decree of the 


Subordinate Judge, Shahjahanpur, dated 
the 17th May, 1923. 4 

Messrs. Iqbal Ahmad and Mukhtar Ahmad 
(xith him Mr. Hamid Hasan), for the Ap- 


pellants. . 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT. 

Pullan, J.—The question to be decided 
in this appeal is whether the defendants- 
respondents have or have not aright to 
sell a house in an area which has been 
described as Mouza Ahmadpur Niazpur 
or as Mohalla Ahmadpur appertaining to 
the town of Shahjahanpur. The suit has 
lasted since éhe year 1917 and the first 
decision of the learned Munsif in that 

éar was that the area in which this house 
ie situated is, technically speaking, an agris 
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cultural village although it has been in- 
cluded in the Municipal area of the town 
of Shahjahanpur. There is no explicit 
finding by any Court that this is not the 
case, although it appears that the lower 
Appellate Court has taken the view that 
because the Municipalities Act has been 
extended to this mouza, the zemindar is 
thereby prec'uded from claiming those rights 
over the land on which the houses of the 
raiyats stand, which are admitted to be 
the universal rights of the zemindars in 
this province. We are not prepared to agree 
with this view of the learned lower Court, 
and we are of opinion that this a ease in 
which the ordinary law of this province 
must be held to apply, unless the respond- 
ents are able to prove that they received 
some title in the house in suit other than 
that of ryots in an agricultural village. 
When the suit was originally brought, the 
defence raised was that the defendants 
were the owners of the houses, but the 
defence did not explicitly state how that 
right of ownership was acquired. After 
the suit was remanded by this Court in 
1920 the defendants were allowed to raise 
an issue as to custom, In appeal we have 
been asked to consider that this issue should 
not have been raised at so late a stage, 
but we are not prepared to agree with 
tke learned Counsel for the appellant on 
this point. The very basis of the plaintiff's 
suit is a custom and itis only by estab- 
lishing a counter-custom that the suit could 
be successfully met. The lower Court has 
held that the defendant has proved the 
existence,of acustom which would permit 
the sale which is now,in dispute. Un- 
doubtedly the defendants have been able 
to adduce a number of examples of sales 
and mortgages by persons who appear to 
have been in the same orin a similar posi- 
tion to the vendorin the present case. It 
is not proved that the position of these 
vendors and mortgagors in the past was 
actually the same, and it must be pointed 
out that in this village there are a number 
of persons known as bazyaft holders who 
are allowed by custom to sell their houses 
and the sites of these houses. The learned 
lower Appellate Court considers that this is 
a point much in favour of the vendor in the 
present case because he-is himself a 
holder of a plot of resumed muafi, but 
that is not the plot in suit, and we cannot 
follow the lower Appellate Court in hold- 
ing that, because a man js the holder of & 
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muajfi plot and is entitled to sell a house 
which he owns by virtue of that title, he is 
thereby entitled also to sell a house and 
Bite quite separate from the plot in which 
he holds the muafi rights, e 

There is one consideration also which 
affects the conclusion drawn by the lower 
Appellate Court from the numerous sales 
and mortgages which have just been detail- 
ed, and that is that there have been several 
cases fought out in connection with this 
very village and in more cases than not the 
decision has been in favour of the zemindar 
and the sales have been set aside. In our 
opinion these judicial decisions go far to 
rebut the evidence as to custom contained 
in the sale-deeds and mortgages which have 
been produced by the respondent. 

Apart from the question of custom the 
lower Appellate Court has found that there 
is direct proof that the ahata in which this 
house is situated belonged to the vendor, 
but the only proof which he mentions is 
that certain relations of the vendor mort- 
gaged the whole ahata by conditional sale 
along with its site to another person in the 
year 1868. Weare unable to see that this 
transaction establishes any right on the 
part of the present respondents to sell this 
house and site in defiance of the rights of 
the zemindar. The lower Appellate Court 
has also laid stress on certain facts from 
which he argues that the plaintiffs have 
themselves acquiesced in similar transactions 
and are estopped by their own admissions 
from contesting respondents’ rights to dis- 
pose of this property. Questions of acquies- 
cence and estoppel require very careful 
It is by no means certain that 
those perspns who agreed to other transac- 
tions in the past had any intention of ad- 
mitting the right of the present respond- 
ents to dispose of this property, and as to 
estoppel the statements ‘referred to in the 
judgment of the lower Appellate Court 
were made by one of the plaintiffs when he 
was not an owner or zemindar in this village 
and he wished to acquire certain property 
from a ryot. 

In our opinion the appellant has made 
good his case. He has all the rights of a 
zemindar in the mouzd in which this pro- 
perty is situated and is entitled to challenge 
this transaction and obtain a decree. 

Walsh, J.—l entirely agree. In my 
opinion afterthoroughly considering the 
mass of material which has been expended 
. Over this cese the only Gourt among the 
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lewer Courts which understood the real 
issues was the Munsif who tried it, now 
nearly ten years ago, andall the subsequent 
litigation appears to me to have been a 
struggle to get the case back on to the 
correct lines on which he originally treated 
it in his decision on the first issue. If it 
will assist the lower Courts in such matters, 
I desire to point out that the volume of 
evidence necessary to negative the exist- 
ence of a custom is very much less than 
that required to establish one. 

By the Gourt.—tThe order of the Court 
is that the appeal be allowed, the suit 
decreed with all the costs in all Courts 
including costs in this Court on the higher 
scale. 


A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 
Srconp Civin APPEAL No. 1420 or 1925. 
February 23, 1927. 

Present: —Mr. Justice Zafar Ali. 
DULLA AND ANOTBE&—PLAINTIFES— 
APPELLANTS 
versus 
LAKHU AND oTBE:8—DBFENDANTE— 

; RESFONDENTS, 

Shamilat—Partition—'Hasab rasad khewat', mean- 
ing of. . i 

Although in ordinary villages the meaning of the 
words “hasab rasad klewat” in respect to partition 
of shamilat land is "according to the revenue agseas- 
ed on the holding”, in a village subject to river action 
where the revenue assessed is fluctuating and the 
khewat holding includes submerged land, it must ‘be 
held to mean ascording to the area ofthe khewat 
holding. [p. 583, col. 2.) 

Sahib Khan v. Ladiani (1), followed. 


Second appeal from the decree of the 
Additional District Judge, Hoshiarpar, 
dated the2Ist April, 1925, varying thatof the 
Assistané Collector, First Grade, Hoshiar- 
pur, dated the 24th November, 1924. 

Mr. Niaz Muhammad, for the Appellants, 

Mr. Aziz Ahmad, for the Respondents. 

JUDGMENT.—Where the rule for 
partition of shamilat land is expressed by 
the well-known phrase “hasab rasad khewat" 
a controversy not infrequently arises over 
the interpretation of the word ‘khewat’ which 
may mean either a proprietary holding as 
distinguished from a shamilat or any other 
holding or the land revenue assessed on a 
proprietary holding: The rule for’ parti- 
tion in thé probent cage also, aa stated in 


5:8 


the wajib-ul-arz prepared at the Settlement 
of 1884 and repeated in the wajib-ul arz of 
the Settlement of 1911-12 was “hasab rasad 
khewat" and the proprietors originally 
agreed that khewat meant “Revenue assess- 
ment” but they disagreed as to which 
assessment that of 1884 or 1911-12 was to 
be taken into account ‘for determining 
their rights. An application for partition 
was made tothe Revenue Authorities in 
1922 and the Revenue Officer decided that 
partition was to be made according to the 
revenue assessed in 1884. . 

On appeal the Oollector directed that 
the Revenue Officer should proceed to de- 
cide the question as a Civil Court. The 
parties accordingly filed their pleadings 
and the plaintiffs case was that partition 
should be “hasab rasad zar khewat 1911-12" 
(in accordance with the amount of ré- 
venue assessed in 1911-12). The defence 
was that it should be according to an- 
eestral shares and land (hasab hisas jaddi 
wa arazi). "The following were the issues 
framed:— i ; 

“(1) Whether partition should be effected 
according to the land revenue of the last 
Settlement as laid down in the wajib-ul arz 
of 1912-13, 

2) Or according to the land revenue 
of 1884 Settlement as laid down in the 
wajib ul-arz of that Settlement. 

(3) Or according to the 
shares.” 

The trial Court found in favour of the 
plaintiffs holding that it was the assess- 
ment of 1911-12 according to which par- 
tition should be made. l 

On appeal, the learned District Judge 
arrived atthe conclusion that the measure of 
rights in the shamilat land should be 
the areaof the holding including the land 
submerged and not the land revenue 
assessed at the time of partition. 

The plaintiffs appeal, and it is argued 
on their behalf that the learned “District 
Judge has oversteppet the pleadings of 
the parties and has applied a rule which 
was not contemplated or relied upon by 
either of them. This contention does not 
appear to-be well-founded. 

The village in question being a riverine 
one, it is subject to the action of the 
water and the "revenue assessment" is, 
therefore, nat à fixed but a fluctuating 
quantity. It is obvious, however, that the 


ancestral 


. rights or shares of proprietors in the 


shamilat are not variable, and it ^ cannot 
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be said with any show of reason that if 
a proprietor paid less revenue in 1911-12 
than what he did in 1884, his share in 
the shamilat should decrease in proportion 
tothe decrease ip the assessment. 

The village was not owned on ancestral 
shares but possession was the measure of 
right. What the defendants, therefore, 
meant by the plea that partition should be 
made according to ancestral shares and 
land was that each proprietor’s shares in 
the shamilat was in proportion to the area 
of his proprietary land. There can be no 
other measure of right in shamilat in a 
riverine village and the pleadings of the 
parties and the term ‘“khewat” should be 
interpreted in areasonable and equitable 
manner. The same was the view taken in 
Sahib Khan v. Ladiani (1) where it was 
held that “although in ordinary villages 
the meaning of the words ‘hasab rasad 
khewat' in respect to partition of shamilat 
land is ‘according to the revenue assessed 
on the holdings’ in a village subject to 
river action, where the revenue assessed 
is fluctuating and the khewat holding 
includes submerged land, it must be held 
to mean ‘according to the area of the 
khewat holding." 

In my opinion the judgment of the 
Jearned District Judge which is based 
upon the above ruling is correct and J, 
therefore, dismiss the appeal with costs. 
JRL eal dismissed. 


App 
(1) 18 Ind. Cas. 137; 69 P. R. 1913; 57 P. L. R. 1913; 
86 P,W. R. 1913. 4 s 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
FrgsT Orvit ArperaL No. 83 or 1926. 
March 3, 1927. 
Present :—Mr. Findlay, J. C. 
MADHORAO NARAYAN GHATATE— 
PLAINTIFF—APPELLANT 


versus 
DEEPOHAND AND O0OTARAS —DEFENDANTS— 


RESPONDENTS. . 

Limitation Act (IX of 1908), s. 25—Computation of 
time— Month, calculation of —Gregorian calendar— 
Reference to Vernacular dates in document, effect of 
—Construction ,of document—Mistake in description 
of property—No dispute as to identity —Rectification, 
whether necessery—Specific Relief Act (I of 1877), 
s. ôl. 

A mortgage-deed provided that the mortgagor 
would pay compound interest at 1 per cent, per 


tiog 1. O. 1997) 


-mensem, the months to be counted according to the 
Marathi mitis (dates) and would re-pay within 12 
months apart of the amount and the balance within 
the following 12 months: 


Held, that there being no express stipulation that 
the re-payments would be made on a particular 
Marathi month or afterso many months calculated 
according to the Marathi calendar, the word ‘months’ 
in the deed must be calculated so far as re-payment 
was concerned according to the Gregprian calendar 
under the provisions of 8.25 of the Limitation Act. 
[p. 591, cols.:1 & 2.) . 

Held, further, that the mere fact that the rate of 
interest was tobe at 1 per cent. per mensem for 
each Marathi month was not sufficient to hold that 
the re-payment wasto be made after 12 Marathi 
months. [p, 591, col. 2.] 

Where the identity ofthe property covered by a 
deed isnot in dispute an error in the description 
ofthe Tahsil in which it is situated is immaterial 
and there is no necessity for rectification of the deed 
, under s. 3l of the Specific Relief Act. [p. 592, col. 1.] 


Appeal against the decree of the Addi- 
tional District Judge, Nagpur, dated the 
30th June, 1924, in Civil Suit No. 25 of 
1921. : 

Messrs. M. R. Bobde and A. D. Mande, 
for the Appellant. 

Messrs. N. G. Bose, R. B., and V. Bose 
and M. R. Indurkar, for the Respondents. 


JUDGMENT.—The plaintiff-appellant, 
Madhorao Narainrao Ghatate's suit on & 
simple mortgage deed, dated 29th July, 
1908, for Rs. 8,500 has been dismissed by 
the lower Court. The original defendants 
were Kesrichand, Deepchand and Sarup 
‘Singh and these are now represented in 
appeal, owing to the death of Kesrichand, 
by Deepchand, Motilal, Pratapchand and 
Sarup Singh. The various pleas offered by 
the parties in the case are sufficiently set 
forth in the lower «Court's judgment, On 
the issuesavhich arose therefrom, the lower 
Court came to the following findings :— 

(i) That the mortgage-deed in suit (P-1) 
was duly executed and attested and con- 
sideration duly passed thereunder and 
its registration had been properly carried 
. through; ' P 

(ii) that Narayanrao Ghatate had, by 
the execution of a Will(P-75), authorised 
his wife Musammat Chandarbhaga Bai to 
adopt a son and the plaintiff was duly adopt- 
ed by her; . : 

(iii) that the property mortgaged was 
not the ancestral property of Deepchand and 
Sarup Singh; J 

(iv) that the money had been lent after 
due enquiry as to the existence of legal 
necessity and that the debt was incurred 
for such legal necessity and was binding 
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on the 2nd defendant, but, in any event, 
the debt was incurred by the manager of a 
trading firm and no question, in reality, 
could arise as to legal necessity; 

(v) that the interest charged is not penal 
and is legitimately claimed; 

(vi) that the suit is barred by time ; 

(viii) that no valid charge was created 
against the villages Sundarvadi and Son- 
guda; and 

(iz) that no re-payments had been made 
as allegéd by the defendant No. 1. 

On thefinding, however, that the suit was 
barred by time, the plaintiff'ssuit was neces- 
sarily dismissed. 

We are not now concerned with many 
of the pleas which were offered in the 
lower Court and we pass direct to consider 
the questions which have been. agitated in 
this appeal. The central and most import- 
ant matter in this connection relates to 
the question whether the suit is barred 
by time or not. Under the terms of the 
deed, compound interest at Re. 1 per cent, 
per mensem was to be paid until satisfaction 
andthe first instalment of Rs. 4,000 was to 
be paid within 12 months from the date of 
execution, viz., 29th July, 1908; at the same 
time interest up to that date on the whole 
amount was to be payable; 12 months 
thereafter, the balance of Rs. 4,500 plus 
the further interest accrued was to be pay- 
able. The crucial clauses in the deed in 
this connection may be translated as fol- 


lows:— 


"I wil be paying eompound interest on 
this amount, at Re. 1 per cent. per mensem, 
the months to be counted aecording to the 
Marathi mitig. As to agreement about re- 
paying thesaid amount, I will within 12 
months from this day pay Rs. 4,000 towards 
the principal plus the interest on the 


entire amount, whatever it may be on cal- 


culation, and I will, within 12 months next, 
pay off tReremaining Rs. 4,500 plus interest 
on the amount tha? may have remained 
as balance, whatever it may come to on 
making account. I will, as stated above, 
re-pay the entire amount within 2 years. 
In case I fail to pay the amounts on the 
above stipulated dates I will pay interest 
at Rs. 1-4-0 per cent. per mensem on the 
entire amount from date of default up to 
the date of complete satisfaction, with 
yearly. rests, i.e., 1 will allow that amount 
of interest which will become due at the 
end of a twelve months’ period to be cons 
sidered as principal and I will pay interest 
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on this amount also. In this manner I 
will get account made every twelve months 
and I will pay compound interest—interest 
on the principal and interest on the amount 
of interest. IfI make a default of the first 
stipulated date, then I will pay your entire 
amount in one lump, and, as long as I 
shall be unable to re-pay your entire amount 
in one lump, I will pay the interest due 
to you, in accordance with the above stat- 
ed condition, without raising any objection 
in the above stated manner. I will not 
then raise the objection that had stipu- 
lated to pay interest up to the dates fixed 
for re-payments, or the objection about a 
lower rate of interest, or any objection 
whatsoever. When I shall make a re-pay- 
ment you should first deduct the amount 
due for interest and then you should cge- 
dit the remaining amount as re-paid towards 
the principal.” 


The learned Additional District Judge 
has, in his finding on issue No. 9, held 
that there was an express stipulation for 
the payment of interest with reference to 


the Marathi mitt and that exigibility also. 


must be held to have had reference to that 
miti. In arriving at that conclusion, he 
relied on the decision of Beverly and Ameer 
Ali, JJ., in Latifunnessav. Dhan Kunwar (1). 
The ratio decidendi of the case just quoted 
was that the proper test to apply to such 
a question was what was the intention of 
the parties, and the Additional District 
Judge held that, in the circumstances of 
this case, the intention of the parties must 
have been that just as the Marathi miti 
was to be used for the purpose of calcu- 
lation of interest, so also that miti would 
apply to the re-payments. Weare unable 
to agree that any such presumption arises 
under the terms of the mortgage-deed in 
suit. Itis perfectly obvious that undoubt- 
edly by oversight the parties failed to 
notice the difficulty which wouldearise in 
this connection and al that one can predi- 
cate of the document is that the parties had 
arrived at a specific agreement that, for 
the purpose of calculating compound inter- 
est, months should be taken according to 
the Marathi calendar. Such a stipulation 
was neither an unlikely nor an unreason- 
able one in view of the fact that some 
Marathi years contain 13 months and thus 
in the calendar year the plaintiff would 
stand to lose some interest had not such a 


(1) 24 O, 382; 12 Ind. Dec. (N. s.) 922, 
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provision been inserted. It does not, how- 
ever, seem to us to be at all clear that there 
was any agreement or distinct intention 
on the part of the parties that months for 
the purpose of xe-payments were to be cal- 
culated in the same way. If the Marathi 
ealendar were to be applied in this connec- 
tion, certain terms ofthe bond regarding 
these dates become inconsistent. 

In July 1903 when the first payment fell 
due, an interculary month, Adhik Shrawan, 
intervened, commencing on the 18th of 
July, followed by the ordinary Shrawan 
month on the 17th of August; 24 months 
thus would not make up two years accord- 
ing to the Marathi calendar, yet in the 
mortgage-deed the sentence appears “I will, 
as stated above, re-pay the entire amount 
Within 2 years.” Noattempt has thus been 
made in the deed to provide for the con- 
tingency ofthis intereulary month. In the 
cireumstances, we think the case is un- 
doubtedly one where recourse must be had 
to the provision contained in e. 25 of 
the Indian Limitation Act. The illustra- 
tions to the said provision are peculiarly 
apposite in the circumstances of the present 
ease. Ifa Hindu makes a promissory note 
bearing a native date only and payable 
four months thereafter, the period of limita- 
tion applicable toa suit on the note runs 
from the expiration of four months after 
the said date, the months are to be calcu- 
lated according to the Gregorian calendar. 
In Bhaiyalal Wani v. Jamnadas Potdar (2) 
thé bond in suit contained a provision 
that the loan was to be re-paid within 12 
months,.that is, up to Baisakh 1302 Fasli. 
In that case too, as in the present one, 
there was some indication that the parties 
may have intended to refer tothe Marathi 
calendar, but Ismay, J. C., held that limita- 
tion must be calculated according to the 
12 calendar months. In Rungo Bujaji v. 
Babaji (3) a similar stipulation occurred, 
and a precisely similar view was taken of 
the law applicable by Westropp, O. J., and 
Birdwood, J. The former Judge remarked 
in the said case: “The legislation in 
s. 25 of Act XV of 1877 is absolute. 
There is no saving of cases in which it 
appears on the face of the contract that 
lunar months were intended by the par- 
ties.” In Latifunnessa v. Dhan Kunwar (1), 
the very qase relied on by the lower Court 
in connection with its decision on this 


2) 11 0. P, L. R. 91. 
3) 6 B, 83; 3 Ind, Dec. (x. 8.) 513, 
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matter, the learned Judges seem to have 
entertained no doubt that the period of 
six years had to be calculated according 
to the Gregorian calendar. The bond 
then concerned contained à specific refer- 
ence to the month of Jeth 1289: Fasli and, 
as s, 25 of the Limitation Act might not 
affect such a reference, the Judges felt some 
doubt as to what date was intended by the 
parties. It does not seem to us that in the 
present case any such doubt exists, there 
being no statement that the amount will 
be re-paid in any specific month. 

The respondents have placed reliance on 
South British Fire and Marine Insurance 
Co. v. Brojo Nath Shaha (4). In that case 
there was no contention that the word 
“month” in the contract referred to any 
calendar other than the Gregorian calendar. 
The contention was that the word meant a 
lunar month of 28 days. The learned Chief 
Justice held that s, 25 of the Limitation 
Act was not intended to apply to a conten- 

‘tion of this nature and had, therefore, no 
bearing on the question of what is the 
meaning of the word “month” in a con- 
tract drawn in.the English language. 
section, he held, laid down that when it was 
clear that a month according to some cal- 
endar is meant, the word “month” should 
be interpreted with reference to the Gre- 
gorian calendar, This ruling then has no 
applicationto the present case and gives 
no help to the respondents. The respond- 
ents also cited Roshan Lal v. Bashir Ahmed 
(5) The deed therein considered made a 
clear statement that interestshould be paid 
every six months according to the Hindi 
calendar. : Their Lordships interpreted this 
stipulation as meaning that interest should 
bes paid orf a particular date according to 
the Hindi calendar, and calculated limita- 
tion from this date. 

We can find nothing in any of the de- 
cisions we hava examined which, in reality, 
support the contention urged on behalf of 
the respondents in this connection. The 
utmost that can be deduced from these de- 
visions in their favour is that if, in the 
deed of bond concerned there is a clear 
statement that re-payments will bemade ona 
particular Marathi month, or after so many 
months calculated according to the Marathi 
calendar, then s-25 of the Indian, Limitation 


(4) 2 Ind. Oas. 573: 36 O. 516; 13 O. WAN. 425. 
(5) 82 Ind. Oas. 330; 47 A. 66; 22 A. L. J. 902; 100. 
& A. L. R. 1302; L, R. 5A. 636 Civ.; A. L R. 1925 AH. 
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Act willnot affect the date fixed for pay- 
ment. As we have already pointed out, no 
such distinct stipulation exists in the pre- 
sent case. It is, moreover, clear to us from 
the illustration tos. 25 of the Limitation Act 
that the circumstances that the bond bears 
an Indian date cannot be used in order to 
draw an inference regarding the meaning 
of the word "month" used in subsequent’ 
clauses and we are of opinion that in the 
present instance the mere fact that the rate 
of interest was to be at 1 percent. per men- 
sem foreach Marathi month, is an insuffi- 
cient basis én which to build the theory 
that re-payment wasalso to be made after 
12 Marathi months. There being no clear 
or distinct indication, moreover, that re- 
payment was to be made on a particular 
Marathi date, the word “month” in the 
clause in the deed requiring re-payment 
must, in our opinion, be calculated accord- 
ing tothe Gregorian calendar in accordance 
with the express provision laid down in the 
section of the Limitation Actalready refer- 
red to. It follows, therefore, that on 
this view the suit was not barred by 
time. i 

The respondents have laid much stress 
on the apparently informal endorsement on 
the back of the mortgage-deed in suit—an 
endorsement proved to have been made by 
Narayan Ghatate, the son of the original 
mortgagee. There is nothing to show at 
what time this endorsement was made, nor 
is there any reason to suppose that Narayan- 
rao Ghatate had Any special knowledge 
of the intention of the, contract of the 
parties to the contract at the time the 
deed was executed. The endorsement in 
question appears to be a mere note intended 
to summarise provisions of the deed which 
might be required for ready reference and, 
the most, its evidential value would amount 
to isthat the said note shows how Narayan- 
rao Ghatate interpreted it. That his inter. 
pretation was incorrect, is, in our opinion, 
of no importance and® the note in question 
clearly cannot prejudice the present plaint- 
iff, We do not find it necessary in view of 
the above findings to discuss at length the 


. second additional ground of appeat filed on 


18th November, 1925, to the effect that the 
re-payments appropriatedas per the specific 
agreement in the mortgage-deed (P-1) to- 
wards interest as such, in any event, saved 
limitation under s. 20 of the Limitation Act 
but, in the circumstances of this cage, we 
are of opinion, that in this connection alsa 
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limitation would have been so saved [cf. 
Gopal v. Govind (6)1. . 

The only other ground of appeal we are 
concerned with relates to the liability of 
defendant No. 3 with reference to the vil- 
lages of Sundarvadi and Songuda, This 
defendant purchased these two villages on 
8th December, 1908. His position was that 
the villages are actually situated in the 
Baibar Tahsil of the Balaghat District and 
notin the Balaghat Tahsil as wrongly des- 
cribed in the mortgage-deed in suft. The 
Additional District Judge held ¢hat this in- 
correct description led to the defendant 
No. 3 being misled and that as he had paid 
a full price for the villages in question 
without being aware of their hypothecation, 
he should not suffer therefor. Weare, how- 
ever, of opinion that, asthe deed givesa 
detailed description of thé villages and as it 
is clear from the deed that they were situat- 
ed in the Balaghat District, no possible 
doubt could arise as regards these two sub- 
jects. The mention of any Tahsil was cer- 
tainly unnecessary and the incorrect men- 
tion of the Balaghat Tahsil does not render 
the identity of the villages obecure. The 
said mention of the Balaghat Tahsil must, 
in short, be treated as a mere piece of sur- 
plusage. There was, in our opinion, there- 
fore, no necessity for rectification of the 
mortgage-deed and s. 31 of the Specific 
Relief Act had no application. The case 
would have been entirely different had the 
mistake in any way induced the purchaser 
to buy the villages, but this is not so in the 
present case. The defendant No.3 pleaded 
that he had made enquiries, but admittedly 
has adduced no evidence to prove this, In 
the circumstances we are of Opinion that 
the mistakein the mortgage-deed cannot 
be allowed to prevent the mortgagee from 
obtaining a decree against defendant No. 3 
also. 


It is urged by the respondents that the 
Registration Authoritiés omitted to senda 
copy ofthe deed tothe Balaghat Registra- 
tion Office. In para. 6 ofhis written state- 
ment, dated 6th November, 1921, thedefend- 
ant No. 3-alleged that he searched the Re- 
gistration Office,and he apparently means 
the Balaghat one. This allegation is sup- 
ported by no evidence. As it is not proved 
that hedid have a search made in the said 
Registration Office, the omission of the Re- 
gistration Authorities tosend a copy of the 


(8) 19 Ind, Cas. 849; 9 N. L. R. 78. 
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mortgage-deed there (if there was any such 
omission), did not prejudice him in any 
way. Holding as we do, therefore, that s. 31 
ofthe Specific Relief Act can have no ap- 
plieation in this matter; even if the defend- 
ant No. 3 paid full value for the property as 
a result of being misled, actively or pas- 
sively, by his vendor, this cannot affect the 
plaintiff's rights under the mortgage. 

For the above reasons, therefore, the 
judgment and decree appealed against are 
reversed and a decree for sale of the 
mortgaged property as set forth in r. 4, 
O. XXXIV of the Civil Procedure Code, 
willissue infavour of the plaintiff against 
all the four respondents. Six months from 
dateof this judgment will be allowed for 
re-payment. The amount accrued due on the 
date of thesuit was Rs. 36,107-2 3. Com- 
pound interest (pendente lite) and up to the 
date fixed for payment will be allowed at 
Re. 1 per cent. per mensem and thereafter 
interest on the amount payable at 8 annas 
percent. per mensem. The defendant-re- 
spondent will also bear the plaintiff-appel- 


lant's costs in both Courts. 


Q. R. D. Appeal allowed. 


A.N. A. 


* OUDH CHIEF COURT. 

Firsr CivinL ApspuaLs Nos. 73 or 1925 AND 

27 or 1926. ; 
November 29, 1926. 

Present :—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Hasan. 
RADHA KISHAN MOTI LAL 

OHAMARIA FIRM OF APPELLANT 
OALCUTTA-—DzrENpANT No. 2— 
APPELLANT 

4 versus 
Lala RAM NARAIN AND OTBERS— 
PLAINTIFES AND Tap PIONEER MILLS Lr». 
— DEFENDANT No. I— RESPONDENTS. 

Companies Act (VII of 1913), ss. 109, 120—Mortgage 
—JEarlier mortgage registered subsequently under order 
of Court after grant of extension gf time—Priority— 
Subsequent registration, effect of. 

A mortgage registered with the Registrar’ of the 
Joint Stock Oompanies within the meaning of s. 109 
of the Companies Act, 1913, within 21 days of 
its execution, has priority over a mortgage of an 
earlier date, which is subsequently registered after 
an extension of time is granted, under the provisione 
ofs. 120 of that Act, by an order ofthe Court. The 
subsequent registration of the mortgage by leave of 
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the Court could not affect the position in which that 
mortgage stood previously. [p. 594, col. 2.] 

Monolithic Building Company, Inve, Tacon v. The 
Company (1), followed. 


First appeal against, the judgment and 
decree of the Subordinate Judge, Unao, 
dated the 9th December, 1925, in Suit No. 37 
of 1923. 

Messrs..N. N. Sarkar, A®P. Sen, H. K. 
Ghose, Girja Shankar and Radha Krishna 
Srivastava, for the Appellant. 

Messrs. Vikarmajit Singh, Niamat 
and Lakshmi Narayan, tor the 
ents. 

Messrs. S. C. Roy and Bisheshar Nath 
Srivastava, for Defendant No. 1-Respondent. 


JUDGMENT.—These are cross-appeals 


Ullah 
Respond- 


by the defendants and the plaintiffs res-, 


pectively from the decree of the Subordi- 
nate Judge of Unao, dated the 9th of De- 
cember, 1925. 

The plaintiffs’ claim, out of which these 
appeals arise, is to recover a sum of Rs. 4 
lakhs principal and Rs. 18,000 interest on 
the basis of a deed of mortgage dated the 
lUth of August, 1922, executed by the 
Pioneer Mills Limited, defendant No.1, a 
Joint Stock Company registered under the 
Indian Companies Act, 1913, at Unao, in 
the name of Bilas Rai-Hardat Rai,a firm 
now represented, on the death of Hardat 
Rai by the plaintiffs. The Pioneer Mills 
‘Limited has since gone into liquidation 
under the orders of the High Court of 
Judicature at Calcutta andin the present 
proceedings is represented by two liqui- 
dators, Messrs. M. L. Tarmaster and H. N. 
Ghose. The 2nd defendant to the suit, 
is a firm carrying on business at Calcutta 
in the* name of Radha Kishen-Motilal 
Ohamaria. It was stated in para. 6 of the 
plaint that the Tatà: Industrial Bank Limit- 
ed also held a mortgage from the Pioneer 
Mills Limited and that Radha Kishen- 
Motilal were the assignees of the said mort- 
gage under the deed of the 2nd of Janu- 
ary, 1923. It was further stated in para. 7 
of the plaint that the Pioneer Mills Limit- 
ed had also made a mortgage in favour 
of Radha  Kishen-Motilal Chamaria but 
that the said mortgage was subsequent to 
the plaintiffs’ mortgage and-that it was 
without consideration. The, mortgage in 
favour of Radha Kishen-Motilal Chamaria 
‘referred toin para.7 in the“ plaint is ad- 
mittedly the mortgage of the 3ist of 
August, 1922. This is apparent from the 
statement of the plaintifis’ Counsel record- 
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ed in the proceedings of the Court of the 
6th of January, 1925, and it is also clear 
from the same statement that the only 
ground of attack made by the plaintiffs 
agaiust the mortgage of the 31st of August, 
1922, was that it was “inoperative for want of 
consideration.” In the same statement the 
mortgage in favour of the Tata Industrial 
Bank Limited in so far as its execution is 
concerned was not challenged. The attack 
against it was that "because of its sub- 
sequent registration with the Registrar of 
the Joinf Stock Companies it was of no 
effect as against the plaintiffs’. It will 
be seen from what has been stated above 
that neither the execution of the mortgage 
in favour of the Tata Industrial Bank 
Limited, which is of the 10th of August, 
1922 (Ex. B-3), nor the execution of the 
mortgage in favour of the plaintiffs dated 
the 31st of August, 1922, (Ex. 1) was a 
matter in controversy between the parties, 
By some oversight, however, the trial Oourt 
framed issues in relation to the question 
of the execution of these mortgages and 
also decided with respect to the mortgage 
of the 10th of August, 1922, in favour of the 
Tata, Industrial Bank Limited that its exe- 
cution was not proved. Be that as it may, 
at the hearing of the appeals before us 
the Counsel for the plaintiffs admitted the 
execution of these mortgages and the 
Counsel for the defendants also admitted 
the execution of the mortgage dated the 
10:h of August, 1922, in favour of the 
plaintiffs. The agreement of the ltth of 
April, 1920, between the Pioneer Mills 
Limited and the firm Bilas Rai-Hardat 
Rai (Ex. 26) is also admitted by the 
Counsel for the parties. They furthet 
admit all the correspondence between Mr. 
N. C. Bose, Solicitors of Messrs. Chamarias 
and Messrs. Morgan & Co., Solicitors of 
the Tata Industrial Bank Limited, and 
agree that all those documents and papers 
be read in evidefice in this case. Weare 
obliged fo the learned Counsel for thus 
facilitating the disposal of the case. 

In order to clear the ground for the 
decision ofthe questions raised in the two 
appealsit is necessary to state some further 
preliminary facts. The Pioneer Mills 
Limited carried on the business of sugar 
manufacturing and the factory for the 
purpose was situated at Unao. The head- 
office of the Company was at Caleutta, In 
the course of the business the Company in- 
curred overwhelming debts, The result wag 


t 
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that under the orders of the High Court at 
Calcutta dated the 4th of June, 1923, it was 
placed under liquidation but the suit had 
been instituted on the 15th of March, 1923. 
In the course of the liquidation- proceedings 
in the High Court at Calcutta the entire 
assets of the Pioneer Mills Limited were 
sold by public auction on the 6th of August, 
1923, and the sale-proceeds are now held by 
the liquidators, On the i3th of August, 
1923, Mr. Justice Greaves of the Calcutta 
High Court made an order giving leave to 
Messrs. Bilas Rai-Hardat Rai to continue 
their suit in the Unao Court. Such an 
order was necessary in view of the provi- 
sions of s. 171 of the Indian Companies Act, 
1913. The claims on the several mortgagees 
now in substance amount to no more than 
claims for determination of priority amongst 
them leading to the consequential relief of 
the recovery of the mortgage-money in 
order of priority from the hands of the 
liquidators out of the sale-proceeds. 

We now proceed to the consideration of 
the defendants’ appeal. The trial Court 
held that the mortgage in favour of the 
defendant-appellant, Radha Kishen-Motilal 
Chamaria, dated the 3!st of August, 1922, 
fails altogether for want of consideration. 
The judgment of the learned Subordinate 


Judge was assailed in appeal before us and 


indeed that is the only point for decision in 
the appeal, 
a * * * * 

On these facts we hold-that the mortgage 
of the 31st of August, 1922, is not only for 
consideration butthat the entire considera- 
tion agreed to was paid by the mortgagees. 

According to cur judgment the fact that 
the mortgagees insisted on the return of 
the title. deeds relating to the property 
mortgaged to them held by the Tata In- 
dustrial Bank Limited and the further fact 
that they obtained an assignment of the 
mortgageon paymentofafurther eum of 
Rs. 1,76,757-9-11 due to the Bank from the 
Pioneer Mills Limited (vide the deed of 
assignment dated the 2nd of January, 1923, 
Ex. B-1, Part II], page168) do not in the least 
affect the ,consideration of the mortgage of 
the 31st of August, 1922. 

(Necessary facts leading to the execution 
of the deed of assignment are then stated 
and the judgment proceeds as follows :—] 

At the hearing of the appeal Mr. Niamat- 
ullah, Advceate for the plaintiffs attempted 
to challenge the priority of the Chamanias' 
mortgage of the 21st of August, 1927, We 
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are of opinion, however, that the attack 
fails. The mortgage of the 31st of August, 
1922, in favour’ of the Chamarias was re- 
gistered with the Registrar of the Joint 
Stock Companies within the meaning of 
8. 109 ofthe Indian Companies Act, 1913, 
within 21 days of its execution, that is, 
on the 2lst of September, 1922. On the 
other hand, the mortgage of the 10th of 
August, 1922, in favour of Bilas Rai-Hardat 
Rai, on which the plaintiffs rely, was re- 
gistered on the 2lst of November, 1922, 
after an order for extension of time was 
passed by the High Court at Calcutta on 
the 20th of November, 1922, (Ex. 2, page 137, 
PartlII) This extension was granted under 
the provisions of s. 120 of the Indian Com- 
panies Act, 1913. The order was subse- 
quently amended on the 13th of December, 
1924, to safeguard the rights of persons 
acquired priorto the actual registration. 
Having regard to the provisions of s. 109 
of the Indian Companies Act, 1913, the 
mortgage in favour of Bilas Rai-Hardat 
Rai was void against ihe mortgage in 
favour of the Ohamarias and the subsequent 
registrati of the former by leave of the 
High Court at Calcutta could not affect 
the position in which that mortgage stood 
previously. Indeed the order of the High 
Court is subject to the condition that the. 
registration will not prejudice the rights 
which had accrued prior to the registra- 
tion. If authority were needed for such 


.an gbvious proposition we may refer to 


the decision of the Court of Appeal in 
England in the'ease of Monolithic Build- 
ing Company, In re, Tacon v, The Company 
1 . 


On the above grounds we holdethat the 
mortgage of the 31st of August, 1922, exe- 
cuted by the Pioneer Mills Limited now 
under liquidation in favour of Radha. 
Kishen-Motilal Chamaria is a valid mort- 
gage to the extent of the entire con- 
sideration stated therein and that it has 
priority over the mortgage of the 10th of 
August, 1922, executed by the Pioneer Mills 
Limited in favour of Bilas Rai-Hardat Rai, 

Having regard to the finding just now 


_recorded no other point need be considered 


in the defendants’ appeal, Indeed none. 
arises thereafter. 

We now *come to the décision of the 
plaintifis’ Appeal No. 27 of 1926. The point 
involved inthisappeal isa short one. As 

(1) (1915) 1 Ch. D. 643; 84 L. J. Ch. 441; 112 L. T, 
619; 59 B, J, 322, 
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already stated the plaintiffs’ claim in sub- 
stance seeks to recover the mortgage money 
due under thedeed of the 10th of August, 
1922, from the hands of the liquidators. 
That the plaintiffs are sedured creditors is 
admitted on all hands and as such have 
priority over the claims of the unsecured 
creditors as against the assetsef the Pioneer 
Mills Limited now held in the form of sale- 
proceeds by the liquidator. According to 
our judgment in the connected appeal of 
the defendants the mortgage in favour of 
Radha Kishen-Motilal Chamaia dated the 
3lst of August, 1922, has priority by reason 
of the provisions of's. 109 of the Indian 
Companies Act, 1913, over the plaintiffs’ 
mortgage of the 10th of August, 1922. 

Having made these declarations the 
direct question for decision by. us in this 
appeal is as tothe amount of the mortgage- 
money due to the plaintiffs under the 


mortgage of the 10th of August, 1922. The ` 


principal of the mortgage-money as stated 
iu thedeed of the 10th of August, 1922, is 
4lakhs ofrupees. Thelearned Subordinate 
Judge has reduced this amount by two 
items: (1) the amount of commission, which 
the mortgagees charged against the mort- 
gagorby virtue of the agreement of the 
16th of April, 1920, and included in the 
principal-and (2) the amount ofa decree 
dated the 30th of April, 1923, obtained by 
the mortgagees against the Pioneer Mills 

' Limited (Ex. 45) and in the end has granted 
a decree to the plaintiffs for the sum of 
Rs. 2,608,000 principal and interest at the 
rate of 8 per cent. per annum from the date 
of mortgage till the date of realization. 

We are of opinion that there is no justifi- 
cation for reducing the mortgage-money by 
the two items noted above. The learned 
Subordinate Judge has rejected the first 
item on the ground thaf under the terms of 
the agreement of the 16th of Aprii, 1920, and 
other evidence on the record the mort- 
gagees could claim commission only if they 
had “earned” it: in “other words the com- 
mission was to be paid on the purchase of 
gur and sale of sugar and molasses” and as 

' “no purchases or sales were made by or 


through the Baniyay (mortgagee) no com-. 


mission is due to him.” We think that the 
question as to whether the commission was 
earned or not is no longer an Open question 
between the mortgagor and the*«mortgagees. 
The mortgagor accepted the liability to pay 
it and that liability formed a material part 


9f the consideration of the mortgage. The. 
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mortgagor is, therefore, bound by that 
liability, . 
As to the second item of the decree if 
was agreed on both sides, at the hearing of 
the appeal, that the sum of money for which 
the decree was obtained was outside the 
mortgage-money of four lakhs for which the 
deed of the 10th of August, 1922, was exe- 
cuted. The learned Subordinate Judge 
does not show anywhere in his judgment 
that the sum,of money for which the plaint- 


'iffsobtáined the decree against the Pioneer 


Mills Limitéd was a portion of the mortgage- 
money due under the deed ofthe 10th of 
August, 1922. At the hearing of the appeal 
no attempt was made on behalf of any of 
the defendants-respondents to support the 
decree of the learned Subordinate Judge in 
this behalf. 

The result is that the plaintiffs’ appeal 
must succeed. The decree of the lower 
Court is modified by decreeing the plaint- 
iffs’ claim in its entirety for the recovery of 
Rs. 4,18,666-10 with future interest from 
the date of the suit till realization at the 
rate of 8 per cent, per annum against the 
liquidators: but having regard to our de- 
cision in the defendants’ appeal the decree 
in favour of the plaintiffs will be subject to 
the prior incumbrance in favour of Radha 
Kishen-Motilal Chamarias defendants under 
the mortgage ofthe 3lstof August, 1922. 

Tt will be seen that the defendants Radha 
Kishen Motilal Chamarias did not seriously 
dispute the validity of the plaintiffs’ mort- 
gage dated the 10th of August, 1922, in any 
respect whatsoever. All that they did was to 
claim the priority of their own mortgage of . 
the 31st of August, 1522, against the plaint- 
iffs’ mortgage and in this claim they have 
succeeded. On the other hand, the plaintiffs 
impeached the validity and priority of the 
defendants’ mortgage. In this they have 
entirely failed. In the matter of costs, 
therefofe, we direct that the plaintiffs shall 
not be entitled to a&y costs in either of the 
Courts against thedefendant Radha Kishen- 
Motilal Chamarias but that they will get 
their full costs of the first Court and ith of 
the costs of this Court from the liquidators, 
The plaintifs will pay the costs’ of the de- 
fendant, Radha Kishen-Motilal Chamarias, 
in both the Courts, 


G. H, Appeals allowed, 
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ALLAHABAD HIGH COURT. 
iicosD Civin APPEAL No. 1385 or 1924. 

April 6, 1927. 

Present :—Mr. Justice Iqbal Ahmad. 
Babu SHEO SHANKAR DAS AND 
ANOTHER—PLaINTIFFS—APPELLANTS 

versus 

RAM TAHAL KOERI AND oTHERS— 


DEerESNDANTS— RESPONDENTS. 

Abadi—Agricultural ^ village—Inclusion within 
Municipal limiis—Tenants' right to transfer house 
sites—-Gemindar's rights, whether curtailed—Omission 
by zemindar to object to transfers, efftct of—Custom 
—Second appeal—Interference. 

It is well-settled that a tenant in an agricultural 
village has not, in the absence of a custom or a 
contract giving him such a right, any right to trans- 
fer the site of his house in the abadi, and his only 
right is to use the house for himself and his family 
so long as he maintains the house and so long as he 
does not abandon the same by leaving the village, 
and the burden of proving the custom entitling a 
ryot to sell the site of his house lies on the person 
asserting such a custom, and such a custom can 
only be proved by clear and cogent evidence. [p. 597, 
col, L 

er of houses in agricultural villages do 
not, in the absence of a custom or contract to the 
contrary, by the mere fact of that village being 
included in 2 Municipality, acquire a right to trans- 
fer the site of their houses or to transfer the right of 
residence along with the materials of their houses, 
andthe presumption that the owners of houses in 
towns have a transferable interest in the site of their 
houses has no application to agriculturists residing 
inan agricultural village, though that vilage may 
be within the limits of a Municipality. [p. 598, col.‘ 
2 y 


nadar v. Kair-ud-din Hussain (6), Shambhu Nath 
v. Hari Ram (0), Abdul Hag. w. Dati? Lal (B), Banwari 
Lal v. Rania (9) and Sahu Govind Prasad v. Kundan 
(10), distinguished. 

The High Court in second appeal has jurisdiction 
to consider the evidence given in support of an 
alleged custom and to determine whether or not that 
evidence is sufficient in point of law*to establish the 
custom set up: [p. 598, col. 2.] 

Girraj Singh v. Hargobind Sahai (11), followed. 

The mere fact of the zemindar, in some cases, 
foregoing his right of challenging the alienation of 
sites by occupants of houses, does not debar him 
from asserting that rightin other cases, provided 
his inaction has not been long enougff, and the 
numbers of transfers have not been so large, as to 
be enough in law to lead tothe ccaclusion, that a 
custom had grown up in the village entitling the 
‘tenants to transfer the sites of their houses. [p. 598, 
col. 2; p. 599 col. 1.) 

Second appeal from the decree of the Sub- 
ordinate Judge, Jaunpur, dated the 6th of 
-August, 1924. 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. P. LeBanerji, for the Respondents. 


JUDGMENT.—The question thatarises 
for consideration in the present appeal 
is whether cr not the cccupants of houses 
in Mahal Sarda Nand of village Chachak- 
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pur, which is within the limits of the 
Municipality of Jaunpur, havea right to 
transfer, not only the materials of their 
houses, but also the site of their houses 
as well. The question has been answered 
in the affirmative by both the Courts 
below. A 

The suit giving rise to the present 
appeal was brought by the plaintiffs-appel- 
lants for possession ofthe site ofa house 
that once admittedly belonged to one 
Hanuman predecessor-in-title of defend- 
ants Nos. 3 and 4, by demolition of certain 


. constructions made by defendants Nos. 1 


and 2, in whose favour defendants Nos. 3 
and 4 had executed a sale-deed with res- 
pect not only to the materials of Hanu- 
man's house but also the site of his house. 
The plaintiffs case was that the house 
of Hanuman had fallen about 12 years 
prior to the institution of the suit, and 
its eite had reverted to the plaintiffs who 
were the zemindars,and as such defend- 
ants Nos. 8and 4 had no right to trans- 
fer that site to. defendants Nos. 1 and 2, 
The plaintiffs further asserted that even 
if Hanuman’s house existed, his heirs had 
only a transferable interest in the mate- 
rials ofthe house and were not entitled to 
transfer the site. . ; 

The defence to the suit was that Chachak- 
pur being within the Municipal limits of 
Jaunpur, the owners of houses in that 
village are the absolute owners not only of 
the materials but of the site of their houses 
as well,and hæve aright to transfer their 
houses along with the right of residence. 

It has been found by both the Courts 
below that the hcuse was not ,abandoned 
by Hanuman, but was almost in ruins 
when it was sold to defendants Nos. land 

-2, andthat Chachakpur is an agricultural 
village and “its*abadi or population is 
constituted by agriculturists or persons 
who carry on husbandry or allied calling 
and whose forefathers were agriculluiists.” 
But the Courts below have further held 
that the general law oftheland that the 
zemindars of an agricultural village are, 
asa rule, and presumably, the owners of all 
the house-sites in'the village and the 
occupants of houses in the abadi have no 
interest im the site which can be sold by 
a private saleor in execution of a decree 
against them, does not apply to house- 
gites in towns, and that the presumption 
of law is that the owners of houses in towns, 
even though they be agriculturists, and 
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even ifthe housesare in an agricultural 
village forming part of a town, have a 
transferable right in the sites of their 
houses. The Courts below havea also come 
to the conclusion that the documentary 
evidence produced by defendants support- 
ed their contention that the occupiers of 
houses in Jaunpur had a right to sell the 
sites of their houses. ‘ 

lam unable to agree with the Courts 
below. It is well-settled that a tenant in 
an agricultural village has not, in the 
absence ofa custom or a contract giving 
him such aright, any right to transfer the 
site of his house in the abadi, and his only 
right is to use the house for himself and 
his family solong as he maintains the 
house and so long ashe does not abandon 
the same by leaving the village, and the 
burden of proving thecustom entitling a 
ryot tosell the site of his house lies on 
the person asserting such a custom, and 
that such a custom can only be proved 
by clear and cogent evidence vide Sri 
Girdharijt Maharaj v. Chote Lal (V). Bhajan 
Lalv. Muhammad Abdul Samad Khan (2) 
and Muhammad Usman v. Babu (3). 

It remains to consider, whether the mere 
fact of inclusion of an agricultural 
village within a Municipality has the effect 
of destroying the ordinary right of the 
zemindars in the sites‘ of the houses in 
the abadi, and of vesting in the occupants 
of houses the right to transfer not only 
the materials of their houses but the right 
of residence as well. Apart, altogether, 
from authority, Ican discover no justifica- 
tion for holding that the” rights of the 
zemindar, who is presumably the owner of 
every inch of the ground in an agricultural 
village intluding the sites of the houses 
in the abadi, should beadversely affected 
by the inclusion of a portion or the whole 
of such village within the ambit of a 
Municipality, so long as the village retains 
its character of an agricultural village. 
The presumption that the zemindar is the 
owner of house sites in the abadi and that 
occupiers of houses have “hot a transfer- 
able interest in the sites must hold good, 
unless a custom er contract to the con- 
trary is proved: Notwithstanding the in- 
clusion of an agricultural village in a 


(1) 20 A 248; A.W. N. (1898) 27, 9 Ind. Dec, 
(x. 8.) 920. 
(2) 27 A. 556; A. W. N. (1905) 90. 


(3) 9 Ind, Oas, 314; 8 A. L, J, 61. E 
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Municipality the zemindar remains liable 
forthe payment of the entire Government 
revenue assessed on the villege, and it 
cannot be doubted that he remains, as be- 
fore, the owner of all the agricultural and 
waste land in the village. If that is so, 
I failto understand why should the fact 
of the village beingincluded within the 
limits of a Municipality result in the 
curtailment or extinction of the rights of 
ihe zemindar only in house-sites and of 
an automatie enlargement of the rights 
of occupants in the same. There are certain 
well-recognised modes by which a right 
vested in a person can pass from him to 
another person, for instance by transfer, 
inheritance or by adverse possession for 
more than 12years. But surely the mere 
application of the Municipalities Act to an 
agricultural village cannot have the starti- 
ing effect of destroying the ordinary 
proprietary rights of the zemindar in 
house-sites in such a village. The view that 
Itake isin consonance with the observations 
of Walsh, J., in the case of Gobardhan v. 
Manna Lal (4) and with theview taken in the 
case of Rafiullah Khan v. Mumtaz Begam (5). 
The cases on which reliance has been placed 
by the Courts below are distinguishable. 
In the case of Bhadder v. Kair-ud-din 
Hussain (6) the site in dispute was in 
Mohalla Daraganj within the Municipal 
limits of the City of Allahabad. It was 
found in that case that the house existing 
on the site in dispute in that case wag 
built many years,ago, and neither the 
owner ofthe house nor his predecessor- 
in-title ever acknowledged the title of the 
zemindar, or carried on any trade “for 
the carrying on of which sites in the 
abadi ofa Village are usually granted by 

the zemindar free of rent." It was held on” 
these facts that the occupier of the house 
must be deemed to have acquired a title 
to the site by adverse possession. This 
case was distinguished in the case of 
Shambhu Nath v. Hari Ram (7) and it wag 
observed in that case that  "Afohalla 
Daraganj cannot by any pretence be said 
to be a purely agricultural mohalla, it is a 
portion of the City of Allahabad, inhabited 
mainly by Pragwals and it id doubtful 
whether asingle tenant of anagricultural 


(4) 46 Ind. Cas. 599: 16 A. L. J. 62% 10 A, 584, 

(5) 102 Ind. Cas. 5&6. 

(6) 3 A. L. J. 760: A. W, N. (1906) 305; 29 A. 133, 
(7) 40 Ind. Cas. 97. MUST 
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type resides within the four corners of the 
mohalla." It is tobe remembered that in 
the presentease, according to the findings 
of the Courts below, Chachakpur is still 
an agricultural village and its inhabitants 
are agriculturists. In the case of Abdul 
Haq v. Datti Lal (8) the site in dispute 
was situated in Mohalla Atala in the 
City of Allahabad. That mohalla was once 
a portion of an agricultural village called 
Attarsuiya. The estates of some of the co- 
sharers of that village were confiscated by 
the Government shortly afterthe “Mutiny 
of 1857, and subsequent to the confiscation 
a certain area of the village, now represent- 
ed by Mohalla Atala, was given up by the 
proprietary body for the formation of an 
abadi for butchers. From that moment 
onwards Mohalla Atala ceased to be an 
agricultural village, and it was held by this 
Court that the whole transaction by which 
that abadi came to be created “amounted 
on the face of it to the letting of a soil on 
building leases at a uniform ground rent, 
and assuch the owners of houses in that 
mohalla had the rights ofa lessee in the 
site and the rights of a lessee, in the 
absence ofa contract to the contrary, be- 
ing transferable, they had a transferable 
interest in the sitesof their houses. It is 
to be noted that the learned Judges who 
decided Abdul Haq'scase (8) pointed . out, 
in the course of their judgment, that the 
general law of the land applicable to sites 
of houses in purely agricultural villages 
did not apply to Mohalla Atala, not be- 
cause Mohalla Atala was within the 
Municipal limits of Allahabad, but because 
that mohalla was not an agricultural vil- 
lage and theresidents of that moljalla were in 

*the position of lessees and not of licensees. 
In thecases of Banwari Lal v. Rania (9) and 
Sahu Govind Prasad v. Kundan (lu) the 

. gites in dispute were sites of houses situated 
in towns and not in agricultural villages, 
and as such it was held that the présump- 
tion which obtains in agricultural villages 
that the tenants have not thé right to 
transfer the sites of their houses has no 
application to houses in towns. I have not 
been able .to lay my hands on any case, 
and none has been cited on behalf of the 
respondents, in which it has been held by 
any Court, that though a village retains 


(8) 26 Ind. Cas. 446; 37 A. 144; 13 A. L. J. 168. 
9)39 Ind. Cas. 427. 
(0) 74 Ind. Cas, 760; A. I. R. 1924 All, 112, 
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its character of an agricultural village, the 
moment it is included within the limits 
of a Municipality, the zemindar loses his 
proprietary rights in the house-sites in the 
abadi. : : 

The conclusion at which I have arrived 
is that occupants of houses in agricultural 
villages do not, in the absence ot a custom 
or contract te the contrary, by the mere 
fact ofthat vilage being included in a 
Municipality, acquire & right to transfer 
the site of their houses or to transfer the 
right of residence along with the materials 
of their houses, and the presumption that 
the owners of houses in towns have a trans- 
ferable interest in the site of their houses 
has no application to agriculturists resid- 
ing in an agricultural village, though that 
village may be within the limits of a 
Municipality, 


The Courts below have referred to three 
unregistered sale-deeds, two of 1886 and one 
of 1901, and to six registered sale-deeds 
by which not only the materials ofthe 
houses butalao the sites of those houses were 
transferred by tenants in village Chachak- 
pur. If the Courts below meant to hold 
that these nine instances of transfers were 
enough to establish the existence of a 
custom entitling the occupants of houses 
to transfer the sites of their houses, J am 
unable to agree with them. This Court 
"in second appeal has jurisdiction to con- 
sider the evidence given in support of 
the alleged custom and to determine whe- 
ther'or not that evidence is sufficient in 
point of law to*establish the custom set 
up": vide Girraj Singh v. Hargobind Sahai 
(11) Four out of thesis registered sale- 
deeds were executed within 12 years prior 
to the institution of the suit and could 
be successfully assailed by the plaintiff- 
zemindars, amd as such those deeds have to 
be eliminated from’ consideration in the 
present case. There remain two registered 
sale-deedsand three unregistered sale-deeds, 
Five transfers are certainly insufficient to 
preve a custom-of the kind set up by the 
defendants-respondents. It may be that 
some of the transferees under those deeds 
were persons not distasteful to thezemindars 
and accordingly the zemindars did not 
challenge their right to occupy the houses 
as their ryofs. In uny case, the mere fact 
of the zemindar, in some cases, foregoing 
his right of challenging the alienation of 


(11) 4 Ind. Cas. 304; 32 A. 125; 7 A. L. J. 36, 
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sites by occupants of houses, does not debàr 
him from asserting that right in other cases, 
provided hisinaetion has not been long 
enough,and the numbers of transfers have 
Aot been so large, asto be enough in law 
to lead tothe conclusion, that à custom 

ad growh upin thé village entitling the 
tenants to transfer the sites of their houses. 

For the reasons given above I allow the 
appeal, set aside the decrees of the Courts 
below and decree the plaintiffs’ suit with 
costs in all Courts. Defendants Nos. land 
9 will be entitled to remove the materials 
of their houses within three months from 
the date of my decision becoming final, 
On their failure to.doso the plaintiffs will 
be entitled to execute the decree for posses- 
sion by removal of the materials through 
the intervention of the Court. 

A. N. A. i Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THÉ OALUUTTA Hicu Court. 
May 3, 1997. l 
Present: —Viscount Dunedin, Lord Philli- 
more, Lord Warrington of Olyffe, Sir John 
Wallis and Sir Lancelot Sanderson. . 
Sri PROTAP CHANDRA DEO DHABAL 
DHB— AFBELLANÉ 
veETSUS 
Raja JAGADISH OHANDRA DEO 
DHABAL DEB-—RESPONDENT. 
Impartible estate—Right of holder to alienate 
estate by Will—Proof of custom to the contrary— 
Absence of instances of Will—Custom in Dhalbhum 
Raj—Ancient feudal mature of tenure, whether 
creates inalienability — Junio “member—Right to 
maintenance. . 
The holder of an impartible estate for the time 
being can alienate the estate by Will in the absence 
of proof ofa custom to the contrary. [p. 600, col. 1.] 
The decisions in Sartaj Kuaris case (1) and the 
Pittapur case (2) are not inconsistent with the deci- 
sions of the Judicial Committee dealing with the 
right of succession to impartible estates and are not 
unsound. fp. 600, col. 1.) ° 
Sartaj Kuari v. Deoraj Kuari (1) and the first 
Pittapur case [Venkata Surya Mahipati v. Court of 
Wards (2)), affirmed. i 
P The mere absence of any instance ofa Will having 
been executed by the holder ofan impartible estate 
purporting to dispose of the estate is an equivocal 
circumstance and is not by itself sufficient evidence 
pm P prohibiting alienation by Will. [p. 601, 
col. 1. . . : 
loptom restricting the power of alienation by Will 
in Dhalbhum Raj held not proved.] : 
No inalienability can result from the ancient 
military or feudal nature of a tenure where for 
upwards of a century there has been aothing military 
or feudal in the tenure and the estate has been an 
ordinary zemindari. |p. 601. col. 2.] . 
A member of a branch of an impartible Raj is 
not entitled to claim maintenance where the main- 
tenance of himself and his family has already been 
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provided for by a khorposk grant of certain villages to 
his predecessors and the villages are still m his pos- 
session. |p. 601, col. 2; p. 62, col. 1.; 

Appeal against the judgment and decree 
ofthe Caleutta High Court (Justice Sir N. R. 
Chatterjea, Kr, and Mr. Justice Chotzner) 
in Appeal No. 270 of 1922, dated the 20th 
June, 1924, reported as 82 Ind. Cas. 886. 

Mr. A. M. Dunne, K. C., Sir George Lowndes, 
K. C. and Mr. S. Hyan, for the Appellants. 

Messrs. DeGruyther, K.C. and B. Dube, for 
the Respondents. 

= JUDGMENT. 

Lord Warrington of Clyfve.—The 
subject-matter of the present appeal is a 
family estate known as the Dhalbhum Raj, 
situate in the districts of Singhbhum and 
Midnapur, in the Province of Bengal. 

The family isa joint and undivided one, 


*governed by the Mitakshara School of Hindu 


Law. The estate is ancestral, and succession 
to it is governed by a family custom accord- 
ing to the rule of lineal primogeniture. 
The Raj is impartible. The last holder of 
the estate prior to the present dispute was 
Raja Satrughna, who, in 1887, sueceeded to 
it on the death of Raja Ram Chandra III. 

On the llth May, 1905, Raja Satrughna 
made à Will, whereby he appointed the re- 
spondent executor, and bequeathed the 
estate to him and declared him to be the 
next Raja, Probate of the Will has been 
duly granted to the respondent. It is ad- 
mitted that, if the Will had not been made 
or is inoperative, the appellant, according 
to the rule of lineal primogeniture, is the 
next heir, and as such is entitled to succeed 
to the estate. 

The main question in the appeal is whe- 
ther the esate is inalienable by Will. 

In both Courts in India, first by the Sub» 
ordinate Judge of the district of Midnapur, 
and on appeal by the Judges of the High 
Court of Judicature of Bengal, this ques- 


tion has been answered in the negative, and 


the tifle of the respondent has thus been 
upheld. e, 

Both Céurts in India have held that the 
question is settled by decisions of this 
Board. Their Lordships agree with this 
view, and it will be sufficient for the pur- 
poses of the present judgment shortly to 
state the nature and effect of the previous 
decisions referred to. 

The question of the aliepability of an 
impartible Raj first caine before the Board in 
the case of Sartaj Kuari v. Deoraj Kuari(d) 

(1) 15 L A.61; 10_A. 272; 5 Sar. P. C. J. 139; 1 

$6. Jur. 213; 6 Ind. Dec. ($. B} 182 (P. 3) j 
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on appeal from Allahabad, The ques- 
tion in that case was as to the validity of 
a gift inter vivos of part of an impartible 
estate made by the owner for the time 
being in favour of his younger wife. 
The validity of the gift was disputed 
by his son. by the first wife, who contended 
that the owner had no power to alienate 
any part of the Raj estate except for 
purposes of necessity. The Board, by 
its judgment, delivered by Sir Richard 
Couch, held that the gift in question was 
valid on the ground that the title to prevent 
alienation rests upon the present eo-owner- 
ship of the person who wishes to retain it, 
and that in the case of an impartible Raj, 
Such present co-ownership does not exist, 
inasmuch as ib is so connected with the 
right to partition that, where that right 
does not exist, present co-ownership falls 
with it. 


This ease was decided in the year 1888. 
The next case was the first Pittapur case 


" [Venkata Surya Mahipati v. Court of Wards 


(2), decided in the year 1899]. The question 
in this case was whetherthe Raj was alien- 
able by Will. The judgment of the Board 
decided two points: (l) that the Sartaj 
Kuari's case (1) covered by analogy the ease 
of alienation by Will,and (2) that the law 
Jaid down thereby applied in Madras and 
was not confined to the North-West Pro- 
vinces in which the case arose. The Board, 
therefore, not only followed their previous 
decision, but e£tended it so as to make it 
apply to alienation by Will as well as to 
alienation inter vivos. 

In the opinion of their Lordships they 
ought to accept and act upon these de- 
cisions, unless it could be shewn that 
they are inconsistent with other decisions 
of the Board, or that some principle of 
law demanding a contrary decision was 
clearly ignored or forgotten, 

Accordingly, a strenuous attack op the 
two judgments was made by Counsel, 
which really resolved itself into the con- 
tention that they were inconsistent with 
judgments of the Board dealing with the 
right of succession, in which it had been 
held that such right is not affected by 
the impartible nature of the Raj. It was 
argued that the co-ownership, tbe exist- 
ence of which was denied in the two cases 
in question, ise essential to the right of 

(2) 26 L A. 83; 22 M. 383; 1Dom.L. R. 277; 3 C. 
W.N. 415; 7 Sar. P, C. J, 481; 9 M. L. J. Sup. 1; 8 Ind, 
Dec. (3. 8.) 216 (P. O), 
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succession, and accordingly that the two 
lines of decision are inconsistent with each 
other, and that it is open to their Lord- 
ships to choose between the two. 

Their Lordships are unable to adopt this 
view. The last of the cases on the question 
of succession is Baijnath Prasad Singh v. 
Tej Bali Singh (3). In delivering the 
judgment of the Board, Lord Danedin, 
an to the Sartaj Kuaris case (1) 
said :— 

“What was decided was that in an imparti- 
ble Raj there was no restriction on the 
power of alienation by the member of the 
family who was on the gaddi and was 
in possession, in respect that there was 
no such right of co-ownership in the other 
members asto give them a title to pre- 
vent such alienation. Theright of the 
*other members that was being considered 
was a presently existing right. The chance 
which each member might have ofa succes- 
sion emerging in his favour was, obviously, 
outside the sphere of enquiry.” 

The Board refused in terms to pro- 
nounce an opinion that the decision in 
the Sartaj Kuari's case (1) was wrong, 
though they pointed out that it would 
have been possible to decide the case 
differently. 

“If the theory had been accepted that 
impartibility being a creature of. custom 
though incompatible with the right of par- 
tition, yet left the general law of- the in- 
alienability by the head of the family for 
other than necessary causes without the con- 
sent of the other members as it was.” 

In the opinion “of their Lordships the. 
judgment last referred to is fatal to the 
contention that the Sarta? Kuari's case (1) 
and the Pitapur case (8) are inochsistent 
with those on the right of succession and 
they must hold that no ground has been 
established for a refysal on their part to 
follow the decisions.in those two cases, 

But. it was recognised in both those 
cases that the general rule thus establish- 
ed might be displaced by proof of a 
family local custom restricting alienation, 
the onus of proving such custom being 
cast upon the person who alleges it, and 
accordingly an attempt, was made in the 
present case to prove such a custom. 


3) 60 Ind. Cas*534; 48 L A. 195; 19 A, L. J. 317; 
33 C. L. J, 388; 49 M. L, J. 387; (1921) M. W. N. 300: 
25 C. W. N. 564; 2 P. L. T. 257; 23 Bom. L. R. 634: 

D 28; 3 U.P, L. R. (P. 0.) 35; 29 M. L. T. 358 
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In both Courts in India the attempt failed, 
and, in their Lordships’ opinion, no ground 
has been shown for reversing their find- 
ings in this respect. 

Only two items of evidence were really 
relied upon in argument: “(1) that there 
had been no instance of a Will purport- 
ing to dispose of the estate, and (2) a 
statement by Satrughna himself that a 
previous Raja Ram Chandra III had no 
right to makea Will. 

As to the first item, the mere absence 
of any Will is an equivocal circumstance. 
It might be attributable to an assump- 
tion on the part of the several Rajas 
that the law did not admit of a bequest 
of the Raj, or tothe absence of any desire 
on their part so to dispose cf the Raj. 
It cannot, in their Lordships’ opinion, be 
by itself sufficient evidence of the alleged 
custom. i 

As to the second, when it is examined, it 
wil be found thatit is a statement, not 
on oath, but made by way of pleading in 
proceedings in which Satrughna was dis- 
puting an alleged Will of his pradecessor 
and taking every’ possible objection to its 
validity, and was, therefore, a statement 
made in what he then considered to be his 
interest. Moreover, it is by no means clear 
that the statement was intended to be 
based on a family custom at all (see the 
passage in the judgment of the High Court, 
page 24, line 17 and following). 

The alleged custom varying the rule laid 
down in the cases above referred to has, 
in their Lordships’ opinign, not been 
proved, and the rule itself must, therefore, 
apply. 

One other point made by the appellant 
remains tô be noticed. In his case the 
point is raised in para. 6 of the reasons, 
which reads as follows:— 

“Because the nature of ethe estate, being 
originally a Raj or principality and not 
being affected or altered by Permanent 
Settlement, renders it inalienable.” 

In the judgment of the High Court it is 
stated that inthe Court below Counsel for 
the defendant conceded that “he could 
not press the contention that the estate 
was inalienable*on aecount of its being 
one of military or feudal nature" (Record 
IL, page 46, line 37) but the Court" never- 
theless dealt with the point and over- 
ruled the appellant’s contentión. They 
pointed out that the grant of the estate 
under the first Settlement of 1777 was 
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on the usual conditions on which grants 
to zemindars were made. There was 
nothing’ feudal or military in it. Their 
Lordships agree with the High Court that 
in the present case, inasmuch as for up- 
wards ofa century there has been nothing 
military or feudal in the tenure and the 
estate has been an ordinary zemindari, no 
inalienability can result from the ancient 
nature of the tenure. 

On the, whole, their Lordships are of 
opinion that the main appeal fails, and 
ought to “be dismissed with costs, and will 
humbly advise His Majesty accordingly. 

There remain the cross-appeals of the 
respondent, 

These are three in number: — 

First, the respondent (theplaintiff in the 
suit} raises objections to the provisiona 
in “the decree of the Subordinate Judge, as 
affirmed by the High Court, dealing with 
his claim for re-payment by the appellant 
(the defendant in the suit) of monies re- 
ceived by him by way of maintenance 
while the estate was in the charge of the 
Court of Wards after the death of Sat- 
rughna and with the costs of the suits 
and of the appeal to the High Court, 

Secondly, he appeals from an. order of 
the High Court, dated the 28th July, 1924, 
continuing, pending this appeal, the ap- 
pointment of a Receiver already appoint- 
ed by the Court pending the appeal to 
itself. 

Thirdly, he appeals from a further order 
of the High Court, dated the 13th August, 
1924, directing the Receiver to pay to 
the appellant the sum of Ks. 1,200 per 
mensem by way of maintenance pending 
this appeal. . 

While the estate was in the charge of 
the Court of Wards the appellant re- 
ceived the sum of Rs. 27,000 by way of 
maintenance, being three payments of 
Rs. 9,000 per annum. The respondent 
claimed fe-payment of this sum from the 
appelant by way of mesne profits. This 
claim was allowed by ihe decree, but on 
the sole ground that the appellant had no 
means to pay the mesna profits and the 
costs, it was directed that the respond- 
ent should realise the same from the estate 
and the appellant should not be personally . 
liable. 

In the opinion of their Lordships, the 
appellant was not entitled to maintenance 
out of the estate—First, ‘on the ground 
that the maintenance of himself and hig 
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family was already provided for by 4 
khorposh grant of certain villages to his 
predecessors, which villages are still in his 

: possession; and, secondly, because he has 
failed to establish a right to maintenance 
by custom or relationship or in any other 
way (see the second Pittapur case Ven- 
kata’ Malipati: Gangadhara Rama Rae v. 
Rajah of Pitlapur (4). This being 80, and 
the respondent being thus entitled to 
receive back whathad been wrongfully paid, 
it is difficult to understand why this burden 
should be thrown on the estate, which as 
the result of the suit had been recovered 
from the appellant. The same remark 
applies to the costs. The respondent may 
mot be able to recover the money owing 
to the poverty of the appellant, but this is 
no reason why an order for payment should 
not be made. . 

Their Lordships will, therefore, humbly 
advise His Majesty that the first cross- 
appeal should be allowed with costs and 
the decree of the High Court varied by 
directing the appellant to pay the Rs. 27,000 
and the costs of the suit and of the appeal 
to the High Corrt. . 

As to the second and third cross-appeals, 
if the appellant is not entitled to main- 
tenance, their Lordships fail to see why 
he should have received anything pending 
the litigation. They will, therefore, hum- 
bly advise His Majesty that these appeals 
also should be allowed with costs, and that 
the two orders of the 28th July, 1924, and 
the 13th August, 1924, should be set aside 
and the appellant be directed to re-pay to 
the respondent the sums paid by him 
thereunder. The setting asidg of the order 
of the 28th July, 1924, should be without 
prejudice to the liability of the Receiver to 


account, 

ALN, A. 

Solicitors for the 4 
Barrow, Rogers and Nevill. 
. Golicitors for the Respondent: —Messrs. 

; j Hunter. À 
E 354; 45 L A. 148; 35 M. L. J. 392; 

L. T. 276; 16 A.L. J. 833; 41 M. 778; 28 0. 
L.J. 498; 5 P. L. W. 267; 20 Bom. L. R.1056; 23 C. 
W.R, 173; (2918) M. W. N. 922 (P. C.). 


A ppeals allowed. 
Appellant:—Mesers. 
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ALLAHABAD HIGH COURT. 
SECIND Orviu ApPpegan No. 437 or 1925, 
April 26, 1927. 

Present :--Mr. Justice Sulaiman and 
Mr. Justice Boys. 

GHARIB RAI any ANOTHBR— PLAINTIFES— 

‘APPELLANTS | 


) è versus 
MUKH LAL RAI AND or&ge8 —DERÊNDANTS 
— Res Pon DENTS. 

Mutation. proceedings—Agreement settling disputes 
and praying for entry according to agreement, 
whether ‘creates or declares’ title, and compulsorily 
registrable—Registration Act (XVI of 1908), s. 1?. 

There were disputes between the plaintiffs an 
defendants with regard to the property ef a deceased 
person. Mutation proceedings Commenced and they 
were settled by the parties .under an agreement 
which, after setting forth that the parties had con- 
weénted to the effect that certain areas should remain 
in the possession of the several applicants respectively, 
that they. will be liable for their own shares of rent 
and that they shall have no concern with each other's 
shares, prayed that an entry be made in the revenue 
records in accordance therewith; , f 

Held, that the document reciting the agreement 
was not one creating or declaring a title but was one 
prepared merely with a view to indicating to the 
Revenue Courts the manner in which the parties 
had agreed that their names should be entered, and 
hs 205 therefore, compulsorily registrable. |p. 003, 
col. Lj 
Satrohan Lal v. Nageshar Prasad (1) and Bakhtawé¥ 
v. Sunder Lal (2), applied. 

Per Boys, J.— The decision of the question whether 
a document presented to a mutation Court, asking 
forthe names of the applicants to be entered in a 
particular way and at the same time setting forth in 
one form or another thatthe parties have come to 
an agreement between themselves, is compuleorily 
regigtrable, should not be founded on a particular 
phrase here and there buton a broad view of the 
circumstances undér which the particular document 
was written. [p. 603, cols .1 & 2.] 

Second appeal from thg decree of the Dis- 
trict Judge, Ghazipur, dated the 3rd of 
December, 1924. 

Dr. M. L. Agarwala, for the Appellants. 

Meesrs. N. P. Asthana and Baleshwari 
Prasad, forthe Respondents. 

JUDGMENT. 

Boys, J.—This appeal raises the hitherto 
much debated question as to the effect cf 
the non-registraticn of a document present- 
ed to a mutation Ccurt asking for ile 
names of the applicents tobe entered in a 
particular way and at the came time getting 
forth in one form or another that the parties 
have come toan agreement between them- 
selves The document in“ question gaya 
that the parties have consented amongst 
themselves (musalehat hui) to the cffect that 
certain areas ofland shall] remain in the 
possession of the several applicants respeo- 


tively; that they will be liable for their own 
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shares of the rentand shall have no concern 
witheach other's shares and they will be 
bound by this "sulehnamah", After setting 
forth these facts they pray that entry may 
be made in the revenue records in accord- 
ance therewith. 

Entry in the revenue records was made 
accordingly and for some nine or ten 
years the parties have acted on® this arrange- 
ment. We have been referred to some 12 
or 15 decisions of this Court, andI have 
carefully examined these and a number 
of others. It is not necessary to re-state the 
old arguments on this side and on that 
which have been urged many times over 
and reported in many decisions. It is clear 
possibly to pick out isolated words and 
phrases in this document which, it may be 
argued, indicate, though perhaps indefinite- 
ly, a declaration of title. Iam putting it 
in the most extreme way in the plaintiffs 
favour. On the other hand I agree wholly 
with the view of Mr. Justice Lindsay, 
then Judicial Commissioner of the Oudh 
Court, and reported as Satrohan Lal v. 
Nageshar Prasad(1). It is desirable, in my 
opinion, not to found a decision in these 
cases on a particular phrase here and there, 
but to take a broad view of the circum- 
stances under which the particular docu- 
ment was written, and then keeping in mind 
that broad view to determine the matter in 
- accordance with the principles laid down 
in the case to whichI have referred and 
which are in essential the principles 
adopted by the same Judge and by Mr. 
Justice Sulaiman in Balkheawar v. Sunder 
Lal (2). Taking the facts of this case 
broadly it is clear that there was a dispute 
between the plaintiffs and defendants, each 
of them claiming to be entitled to the 
property of the deceased. Mutation pro- 
ceedings commenced-and they were settled 
between the parties.* There is nothing 
whatever to show that there would have 
been any necessity for a document being 
drawn up between the parties at all, but for 
the fact that it was necessary to secure the 
termination of the mutation proceedings 
and necessary to secure that termination in 
conformity with the arrangement arriyed 
at between the parties. For this purpose 
it was necessary to set forth the terms 
upon which the parties hadecome to an 
agreement in reference to thg particular 

(1) 35 Ind. Cas. 710; 19 O. 0. 75; 3 O. L. J. 339. 


(2) 90 Ind. Cas. 992: 48 A. 213; L. R. 6 A. 625 Civ.; 
24 A, L. J. 116; A. I. R. 1926 AJI. 173. . 
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matter ofthe entry of their names against 
particular portions. I would further refer 
to the decision of their Lordships of the 
Privy Council in Mahamed Musa v. Aghore 
Kumar Ganguli (3). Applying the princi- 
ples of those cases and more especially the 
principles set out in the judgments of Mr. 
Justice Lindsay and Mr. Justice Sulaiman 

I would hold that the document in question 
was prepared merely witha view to in- 
dicating to the Revenue Courts the manner 
in which the parties had agreed that their 
names 8houJd be entered. I think it would 
be wrong to hang upon the phrases that the. 
parties would pay their own shares of the. 
rent and be bound by the terms upon which 
they had agreed as set out in the document 
—a finding that the document created or 


‘declared a title. Asto the meaning of the 


term "declares" reference may be made to 
the judgment of Mr. Justice Lindsay at 
page 774 of the case in 35 Ind. Cas. 770 
[Satrohan Lal v. Nageshar Prasad (1).] 

l would, therefore, dismiss the appeal 
with coste. 


Sulaiman, J.—I fally agree. 


A.N, A. Appeal dismissed. 

(3) 38 Ind. Cas. 930; 42 C.801; 17 Bom. L. R. 420: 
21 c. Lg. 261; 28 M. L J. 548; 19 C. W. N. 250: 13 

. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; (1915) M. 
621; 42 L A. 1(P. O). WAN Ww. 


PATNA HIGH COURT. 
“LETTRRS PATENT APPEALS N os, 21, 
. 22 AND 23 or 1926. 

. ^* April 21, 1997. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice and Mr. Justice Kulwant Sahay. 

BAIDIK LACHMINARAIN JHA 
AND OTHERS—PLai NTI FFS—APPRLLANTS 
“4 VETSUS 
NÁJABAT KHAN AND OTHERS— 

DRERQENDANTS— RESPONDENTS, 

Bengal Tenancy Act (FIII of 1885), s. 153—Suit for 
patente es not specially empowered — 

ppeal to Subordinate Judge, maintainabili — 
Second appeal, whether lies. d TRA UE 

A decree passed ina suit for rent b i 
who is not at the time of the trial of the oa en 
ly empowered to exercise final jurisdiction is not 
within the purview of s. 153 of the Bengal tenang 
Act, and. is, therefore, appealable The decision 
passed on appeal by the Subordinate Judge in such 
a case is final under the provisions of the said secti 
and no second appeal lies therefrom to the Hieh 
Court unless a question of title or some interest 
land has been decided. (p. 604, col. 21 E 


604 
Letters Patent Appeal against the judg- 


. ment of Mr. Justice Adami, dated the 3rd ` 


February, 1926, upholding a decision of the 
Subordinate Judge, Monghyr, dated the 
10th January, 1923, which modified that of 
‘the Munsif, Baguserai, dated the 23rd 
January, 1922. 

‘Mr. L. K Jha, for the Appellants. 
'"Meesrs. Mehdi Imam, Murari Prasad and 
K.P. Sukul, for the Respondents. 

f JUDGMENT. i 

Miller, C. J.—In these three cases in 
which the appeals have been heard together 
the plaintiffs sued for rent. Various questions 
were raised by way of defence in the suits, 
amongst others thatthe plaintiffs had no 
interest in the property as tenure-holders, 
which was the plaintiffs’ case and, therefore, 
were not entitled to sue the tenants for, 
rent; Secondly, that there was no rela- 
tionship of landlord and tenant between 
the parties. 

Before the Munsif the plaintiffs succeeded 
obtaining & decree in each case for the rent 
elaimed. 

The matter went on appeal to the Sub- 
ordinate Judge and no question was raised, 
which has been raised now, as to the right 
of appeal from tha Munsif, 'The Subordinate 
Judge took a different view of the facts from 
that taken by the Munsif and dismissed the 
plaintiffs suit in each case. He was of 
opinion that the plaintiffs had not made out 
theirtitle as tenure-holders and that there 
wasin fact no relationship of landlord and 
tenant between the parties. He accordingly 
set aside the decree of the Munsif and 
dismissed the suits, 

From that decision a second appeal was 
preferred to this Court and came before Mr. 
Justice Adami. The only question raised 
before Mr. Justice Adami was that the 
appeal from the Munsif to the Subordinate 
Judge was barred by the provisions of s. 153 
of the Bengal Tenancy Act. That,section 
provides as follows:— | 

“An appeal shallnot lie from guy decree 
or order passed, whether in the first 
instance or on appeal, in any suit instituted 
by a landlord for the recovery of rent 
where— | . 

a) the decree ororderis passed by a 
District Judge, Additional Judge or Sub- 
ordinate Judge, and the amount claimed 
in the suit does not exceed one hundred 
rupees, or 

(b) the’ decree or order is passed by any 
other judicial officer specially empowered 
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by.the Local Government to exercise final 
jurisdiction under this section, and the 
amount claimed in the suit does not exceed 
ffty rupees: 

unless in either case the decree or 
order bas decided a question relating to 
title to land or tosome interest in land as 
between parties having conflicting claims 
thereto.". . : 

The rest of the eection is not material for 
present purposes. The point which was 
argued before Mr. Justice Adami was whe- 
ther or not the decision of the Munsif was 
based upon a question relating to title to 
land, Mr, Justice Adami relying upon 
certain authorities in the Calcutta High 
Court held that the decision of the Munsif 
did decide a question relating to title to 
land or to some interest inland, He held, 
therefore, that there was an appeal from the 
Munsif to the Subordinate Judge and 
consequently that the "hearing of an appeal 
by the Subordinate Judge was within his 
jurisdiction. Being governed by the findings 
ofthe Subordinate Judge he did not inter- 
fere with that decision and accordingly the 
appeal was dismissed, : 

From that decision an appeal was brought 
to this Bench underthe Letters Patent. 
Much argument was addressed to us on the 
question whether or not inthe particular 
circumstances of this case thedecision of 
the Munsif was one relating to title to land. 
Although wewere not prepared to agree 
with the decision of Mr. Justice Adami 
on that point for we think that the authority 
relied on by hime is distinguishable on the 
facts of the present case, still it does appear 
now on further enquiry ,that the case in 80 
far as the Munsif's decision is concerned is 
notone coming within s. 153 of the Bengal 
Tenancy Act at all. That section, as I have 
already stated, provides that there shall be 
no appeal from a District Judge, Additional 
Judge or Subordinate Judge in such cases 
whether that decision be given in the first 
instance or on appeal and under sub s. (b) no 
appeal lies from the decree or order of any 
other judicial officer specially empowered 
by the Local Government to exercise final 
jurisdiction under the section. It turns out 
that the Munsif in thigcase although he wag 
specially, empowered on the 9th June, 1922, 
to exercise jurisdiction under that section 
was not so specially empowered when this 
case came before him in the previous 
January. Therefore the Act did not apply 
to him. Accordingly an appeal lay to the 
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Subordinate Judge and under the pro- 
visions of the section the decision of the 
Subordinate Judge was final. In these 
circumstances no appeal lay to Mr. Justice 
Adami and for that reason he was right 
in dismissing the appeals. The  preseni 
appeals must accordingly be dismissed with 
costs, the respondents to have one set of 
costs only in these appeals. 

Kulwant Sahay, J.—I agree. 

A, N. A. Appeals dismissed, 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No, 428 or 1925. 
April 26, 1927. 

Present :—Mr. Justice Iqbal Ahmad 
and Mr. Justice Kendall, 

DAYA RAM AND ANOTHER—DLAINTIFFS— 
APPELLANTS 
VETSUS 
MURLI DHAR AND ANOTEER—DEFENDANTS 

— RESPONDENTS. 

Contract Act (IX of 1872),.s. 30—Gambling Act (III 
of 1867), s. 18—U. P. Gambling Act (I of 1917)— 
Ferward contract—Agent paying loss to third party 
—Suit by agent against principal to recover amount 
paid—Illegality of transaction, whether good defence 
—Offence under Gambling Act, essentials of. 

Where a forward contract is entered into by a 
commission agent on behalf of his principal, even if 
‘the contract be a wagering transaction, the principal 
cannot as against the agent plead the illegality of the 
contract as a defence to an action brought by the 
agent to recover from his prifcipal the money that 
the agent had to pay to the other parjy to the con- 
tract in consequence of the breach of the contract, 
[p. 605, col. 2; p, 606, tol. 1.] 

As betaveen the principal and agent in such a 
transaction neither party stands to win or lose to the 
other according tothe fluctuation of price or any 
other event,and the very essence of wager is thus 
absent between them. |p, 606 col. 1.] 

Sobhagmal Gianmal v. Mukundchand Balia (1), 
Bidhi Chand v. Kachhu Mal (2) and Firm Hardeo Das- 
Nanakchand v.: Pirm Ran Prasad-Shyam Sunder Lal 
(3), followed. 

A person entering into a wagering contract is 
guilty of an offence- under s. 23 of the Gambling Act, 
1867, as amended by U.P. Gambling Act I of 1917 
only ifhe is found wagering in any "publie street, 
place or thoroughfare.” [p. 606, col. 2.] 

Second appeal from a decree of the Ad- 
ditional Judge, Saharanpur, dated the 28th 
of Novembez, 1924. í 

Mr.-P. L. Banerji, for the Appellants. 

Dr. M. L. Agarwala and Mt. Baleshwari 
Prasad, for the Respondents. 

JUDGMENT.—This is a plaintiffs’ 
appeal and arises out ofa suit brought by 
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them for recovéry of Rs. 3,346-6-0 alleged, 


to be due to them from the defendants-re- 
spondents on account of certain khatti 
transactions. 

The plaintifis’ case was that they carry 
on the business of commission agents for 
the purchase and sale of khaitis and that 
oninstructions received from thedef endants- 
respondents by means of a telegram dated 
the 12th of March, 1916, they, on the 13th 
of March, 1916, sold, on the defendants’ be- 
half, “to certain persons 11 khattis and 
agreed toedeliver the same to the purcha- 
sersin Jeth. They alleged that the defend- 
ants did not deliver the khattis in the 
month of Jeth inasmuch as the rate of 
grain had risen in the interval, and in order 
to carry out their business with the ven- 

*dees of the khattis, they (the plaintiffs) had 
to pay the difference to the purchasers of 
the khattis between the market rate pre- 
vailing on the 13th of March, 1916, and on 
Jeth badi 15th. The plaintiffs alleged that 
they had to pay to tbe purchasers ofthe 
khatiis a sum of Rs. 3,046-5-6 and this 
they were entitled to recover from the 
defendants, their principals, with interest 
and were also entitled to get certain amount 
on account of their commission, 

The defence to the suit was that the 
transaction relating to the ll grain-pits in 
dispute was by way of wager and as a 
matter of fact, there was no intention to 
deliver the goods. It was further contend- 
ed by the defendants that on account of 
certain amendments, to be referred to here- 
after, inthe Gambling Act of 1867, a com- 
mission agent cannot bring a claim in res- 
pect of logses sustained by him in connec- 
ion with badni transactions or wagering 
contracts, ' 3 

Both the Courts below held that the tran- 
saction in dispute was by way of wager 
and further, tho plaintiffs were, because of 
the provisions of the United Provinces Act 
I of 1917, disentided to recover from the 
oe ee rect that the plaint- 
iffs allege ey had pai 
the 1 e us y paid to the vendees of 

We areunable to agree with t eisi 

of the Courts below. ? Evenif foe 
that the forward contract entered into b 
the plaintiffs as agents on behalf of the 
defendants was a wagering contract tha 
defendants cannot, as against the plaintiffs 
who were their agenta plead the illegality 
of that contract as a defence in an 
action brought by the plaintifis to recover 
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from the defendants, their principals, any 
Money that the plaintiffs had to pay to the 
vendees of thé 11 khattis in consequence 
of the breach of the contract committed 
by the plaintiffs in not delivering the 
lhatiüs on the due date, The plaintiffs, as 
the defendants’ agents and acting in accord- 
ance with their directions, made a certain 
contract on behalf of the defendants with 
third parties. Under the contract-so enter- 
ed into both the plaintiffs and the defend- 
ants were under an obligation to the pur- 
chasers of the 11 khattis to perform their 
obligations or to pay damaged for their 
breach. The plaintifis having entered into 
a contract with the purchasers of the 11 
khattis as agents of the defendants, the 
defendants were prima facie liable to in- 
demnify the plaintiffs againstany liability 
incurred in respect of that contract. It is 
to be remembered that the plaintiffs in no 
way stood to gain or to lose anything by 
-the contract which was entered into on the 
defendants’ behalf. If the price of the 
grain had gone down in the interval be- 
tween the date of the sale of the 11 khattis 
and the date on which delivery of those 
. khattis was to be madeto the purchasers, 
the benefit arising from the fall in the mar- 
ket rate would have gone to the defendants, 
The plaintiffs could not have been entitled 
to share in the benefit thus accruing to the 
defendants. Equally so, if there has been 
a loss because of the rise in the price of the 
grain between the date of the saleof the 
khattis and the date for tte delivery of those 
khattis to the purchasers, that lost must be 
borne by the defendants, and if the plaint- 
iffs have had to pay to the vendees of the 
khattis any amounton account.of the loss 
* occasioned by rise in the price of the grain 
they are entitled to recover that amount 
from the defendants. As was pointed out 
by their Lordships of the Privy Council in 
the case of Sobhagmal Gianmal v. Mukand- 
chand Balia (1) as between the plaintifis 
and the defendants “neither party stands 
to win from or to lose to the othe? according 
to fluctuation ofprice or any other event. 
The very essence of a wager between them 
is thus absent.” . 

In short even if the contract relating to 
the ll kha'tis was by way of wager, there 
was no element of speculation so far as the 


(1) 98 Ind. Cas. 338; A. I. R. 1926 D. C. 119; (1926) 
M. W. N. 830:28 Bom. L. R. 1376; 51 M.'L. J. 809; 
44 O, L.S. 509; 531, A. 241; 38 M. L, T. 16; 51B. 1 
(P, 0), à 
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plaintiffs were concerned. The plaintiffs 
were:only entitled to get their commission 
for acting as agents of the defendants. 
Inview of the decisions in the cases of 
Bidhi Chand vw, Kachhu Mal (2) and 
Firm Hardeo Das-Nanak Chand v. Firm 
Ram Prasad-Shyam Sunder Lal (3), we 
hold that if the plaintiffs actually sold 11 
khattis as age&ts on behalf ofthe defend- 
ants and if they had to make good to those 
purchasers the difference between the mar- 
ket rate prevailing on the date of the agree- 
ment of sale and on the date of delivery, 
they are entitled to a decree for that amount 


.as against the defendants. 


But itisargued that a person entering into 
a wagering contract is guilty of an offence 
punishable under s. 13 of Act III of 
1867 as amended by United Provinces Act 
I of 1917, and that a person who acts 
as an agent and enters into such a contract 
on behalf of the principal, is not entitled to 
recover any amount from his principal, in- 
asmuch as an agent employed to do any il- 
legal act is not entitled to be re-imbursed by 
the principal for the loss that he has sus- 
tained in consequence of acting as an agent 
for the furtherance of an illegal act. . We 
are unable to agree with this contention. 
Itis true that it is provided by Act I of 
1917 that gaming, includes wagering, and 
as such any person who is found wagering, 
in any “public street, place or thorough- 
fare" situated within the limits to which 
Act 111 of 1867 applies will be guilty of 
an ofence punishable under s. 13 of that 
Act. But in the.present case it is nobody's 
cass that either the defendants or the plaint- 
iis were (found wagering in any “public 
street, place or thoroughfare” and, as much 
8.13 of Act III of 1867 has no appli- 
catioh to the present case. . 

For the reasons given above we hold that 
if the plaintiffs real entered into a con- 
tract of sale of 11 khattis in pursuance of the 
defendants’ directions, and if they actually 
paid any amount on account on difference 
in the market rate to the vendees of the 
11 khattis, they are entitled toa decree for 
the amount so paid by them as well as for 
their commission charges. But on these 
points there is no definite finding by the 
lower Appellate Court. Accordingly before 
deciding thigappeal we must have findings 


(2) 73 Ind. @as.477; 45 A.503; A. I. R. 1923 All. 
85. 

(3) 100 Ind. Oas. 774; 25 A. L, J, 225; A. T. R. 1927 
All, 238 ; 
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from the lower Appellate Court on the 
following points: 

(1) Did the plaintiffs actually enter into 
a contract to sell 11 khattis on behalf of 
the defendants on the ]2th of March, 
1916? > 

(2) Had the plaintiffs to pay the differ- 
ence between the market rate prevailing on 
the date ofthe agreement of sale and the 
date of delivery to the purchasers of the 11 
khattis, and if they had to pay, what amount 
did they actually pay ? 

(3) What isthe amount that is due to 
the plaintiffs on account of their commission 
fromthe defendants? 

Parties will be allowed to adduce addition- 
al evidence. On receipt of the findings 
ten days will be allowed for filing ob- 
jections. 


A. N, A. Case remitted for findings. 





PATNA HIGH COURT. 
APPEALS From APPELLaTE DxonEES Nos. 1041 
d AND 1332 oF 1924. 
October 29, 1926. 
Present: —Mr. Justice Das and Mr. 
Justice Adami. 
RAM GOPAL MARWARI—PLAINTIFF— 
. : ÁPPELLANT 
tersus 
BENGAL au» NORTH-WESTERN, 
RAILWAY CoxPANY—DEFENDANTS— 
RESPONDENTS. 

Railways Act (IX of 1890), ss.77, 140 °(c)—Notice 
of claim— Within six months, meaning of—Register- 
ed letter posted within six months— Service of notice, 
whether sufficient. 

The posting of a registered letter containing the 

. elaim within six months, isa sufficient compliance 
with the provisions of ss. 77 and 140 of the Railways 
Act, and the fact that it is nôt received by the Agent 

' till after that time has expired does not bar the 

institution of a suit. i 

Appeals from the decision of the Subordi- 

nate Judge, Muzaffarpur, dated the l8th 

June, 1924, reversing that of the Munsif, 

Muzaffarpur, dated the 29th September, 

` 1923. 

Mr. Sultan Ahmad (with him Mr. Janak 

Kishor), for the Appellant. 

Messrs. S. N, Bose and A. N. Gapta, for 

the Respondents. b 

JUDGMENT. “ 


Adami, J.—The question that arises 
in this case is as to the meaning of s, 77 and 
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s. 1400f the RailwaysAct, Section 77 states 


that a person shall not be entitled to com- . 


pensation for loss of goods delivered tothe 
Railway to be carried unless his claim to 
compensation has been preferred in writing 
by him or on his behalf to the Railway 
Administration within six months from the 
date of the delivery of the goods by the 
Railway. Section 140 describes how notices 
on Railway Administrations are to be served 
and el. (c) of the section enables such notice 
to be served by forwarding it by post ina 
prepaid letter addressed to the Manager or 
Agent of tfe Railway at his office, the 
letter being registered. The 18th April, 
1922, was the last day of the six months 
allowed by the Act starting from the 18th 
October, 1921. - The appellant did address 
a registered Jetter containing the notice to 
the Agent of the Railway and it is found 
that that letter was as a fact received by the 
Agent on the 20th April, 1922. It has also 
been found that such letter could not have 


‘been received by the Agent on the 20th 


April, 1922, unless it was posted from 
Gorakhpur’ on or before the 18th April, 
The finding then is that the letter was 
posted on the 18th April, 1922, that is io 
say within the six months allowed. The 
question is whether this posting complies 
with the terms of s, 77, that is to say whe- 
ther the posting of the letter eontaining the 
notice was a proper service of notice ag 
contemplated by s. 77. The lower Appel- 
late Court has found that this was not a 
compliance with s. 77 and that that section 
requires the notice to be received by the 
Agent within six months. Reading, how- 
ever, B. 140, cl. (c), it would seem quite 
plain that the preferment of the claim has 
to be made by forwarding the letter by post 
that is to say by posting a registered letter 
It seems elear also that when the letter was 
posted the claim was preferred as conten 
plated in s. 77. Ifthe matter be regarded 
from: the opposite point of view, we would 
have to hold that wifere a person wishes to 
prefer aclaim, residing at some distance 
from the Head Office of the Railway Com- 
pany, the time within which he can prefer 
a claim must be less than that allowed b 

the Act, for as in the present case the leues 
would have to be posted two days before 
the end of the period of limitation and thus 
the period of limitation wouldde shortened 
I do not think that it was the intention of 
the Act that if the claim was made by posta 
ing the letter avithin the time allowed, the 
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fact that it was not received by the Agent 
till after that time expired would bar the 
institution of a suit. In my opinion the 
appellant preferred the claim within time 
and the suit should not have been dismissed 
by the lower Appellate Court on the ground 
that notice had not been served in tiroe. 

l would allow the appeal with costs both 
inthis and in the lower Appellate Court. 
The judgment of the learned Munsif will be 
restored except in regard to the direction 
for costs against the Bombay Baroda and 
Central India Railway Oompary.. 

Das, J.—I agree. 


AN. A, Appeals allowed. 
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ALLAHABAD HIGH COURT. 
FissT Civin APPEAL No. 395 or 1924. 
April 28, 1927. 

Psesent:—Mr. Justice Mukerji and Mr. 

Justice Boys. . 
BALI NATH PRASAD AND OTAERS— 
DEEFENDANTS—ÀPPELLANTS 
versus 
NARAIN PRASAD AND orugRs —PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXIII, 
v. $, Sch. II, para. 16— Agreement to abide by state- 
ment made by certain persons empowered to decide 
case, whether adjustment or reference to arbitration 
—Award—Deeree not passed under circumstances 
specified in Sch. II, para. 16. (2), finality of—Appeal, 
whether lies. 

Order XXIII, r. 3 of the Civil Procedure Code 
refers to cases where the parties themselves have 
come toan agreement. Itis the unity of the minds 
of the parties that constitutes an adjustment, 
although the parties might have ssked some third 
person to settle their differences and on that person 
giving his opinion accept it. ip. 609, col 1.] 

The parties to a suit for partition made a statement 
- in Court that they would accept the statement which 
certain Pleaders would make without taking oath. 
The Pleaders were to decide all the points in dispute. 
The ease was referred and the Pleadem made the 
statement, and a decree was immediately passed in 
accordance therewith : ig 

Held, (1) that the agreement did not amount to 
an adjustment of the suit but was a mere reference 
to arbitration, the statement of the Pleaders was an 
award and the Court was bound to give 10 days’ 
time to tle parties to file objections; [p. 609, col. 


(2) that the decree was appealable inasmuch as the 
award was not pronounced in the circumstances men- 
tioned in cl. (1) of para. 16 of Sch. II of the Code of 
Civil Procedufe. [ibid.| 

Tursi Ram v. Basdeo (3), applied. 

Firet appeal from a decree of the Second 
Subordinate Judge, Cawnpore, dated the 


Yth of April, 1924, * 
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Messrs. N. P. Asthana and Benod Behari 
Lal, for the Appellants. 
Mr. Shiva Prasad Sinha, for the Respond- 


ents. e 
JUDGMENT. . 

Mukerji, J.—This appeal is filed by 
some of the defendants in’ the Court below. 
The suit, qut of which this appeal has 
arisen, was one for partition, Onthe 24th 
of January, 1924,some of the parties and 
the Counsel for others appeared before the 
learned Subordinate Judge and made a 
statement whichis printed at page 31 of 
the record. They statedthat they would 
accept the statement which the three 
Pleaders of the Court whose names are 
mentioned, would make without taking 
oath, They agreed that if the Pleaders 
were not uniform in the making of the state- 
ment,the statement of the majority would 
prevail The Pleaders were to decide all 
the points in dispute among the parties 
and were also to dispose of the question of 
costs. On this statement of parties being 
recorded, the learned Subordinate Judge 
referred the ease to the three Pleaders 
The Pleaders took time frequently and 
ultimately on the 9th of April, 1924; made 
an application to the Court saying that 
the statement they had intended to make 
was a long one and it would be much 
better if they filed a‘ written statement. 
They accordingly on that very date filed a 
written statement, which is printed at 
pages 32 to 45 of the paper-book. On this 
statement having been filed, the learned 
Subordinate Judge at once proceeded to 
decide the case in accordance with the 
statement. Onthe judgment being given 
a decree followed, and ib is against this 
decree that an appeal has been filed. 

It appears thatsome of the defendants on 
the 22ndof April, 1924, filed what they call 
objections to the decisions of the three 
Pleaders. The Court treated the objections 
as applications for. review and realised 
Court-fee stamp accordingly. Ultimately 
the applications were dismissed for default 
on the 13th of December, 1924. In the 
meanwhile on the 19th of November, 1924, 
this appeal had been filed. 

It is contended on behalf of the appel- 
lants ‘that the whole proceeding in the 
Court belów was in the nature of an ar- 
bitration,that the co called written state- 
ment of the referees was nothing butan 
award, and, therefore, the Court was bound 
to give the appellants 10 days’ time to 
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file objections to the award. It was argued 
in the alternative that if the application of 
the 24th of January, 1924, together with 
the “written statement” of the three Plead- 
ers be regarded asan “adjustment of the 
guit", then such an adjustment could not be 
accepted by the Court withoutthe sanction 
of the Court to it. 

On behalfof the respondents the learn- 
ed Counsel argued that the proceedings in 
the Court below were neither an adjust- 
ment nor an arbitration, butit was some- 
thing differentaltogether. He referred us 
to certain cases in which it appears that 
where the parties agreed to be bound by 
the statement of a certain third party, it 
was held that the statement should be 
accepted as binding on them, whether 
any oath was taken by the party making 
the statement or not. One of the cases is 
Mukammad Asghar Ali Khan v. Muhammad 
Imtiaz Ali (1) another case is Himanchal 
Singh v. Jatwar Singh (2). Neither of these 
cases has any clear application to the facts 
before us. On our reading of O. XXIII, 
r.3 of the Code of Civil Procedure, we do 
not regard the whole procedure as an ad- 
justment by the parties of their differences 
“by any lawful agreement or compromise". 
We understand that r. 3 of O. XXIII refers 
to cases where the parties themselves come 
to an agreement. It may be that they 
asked some third person to settle their 
difference, and on that person giving an 
opinion the parties accepted it as good 
enough for themselves. In such cases it 
is thé unity of the minds of the parties 
that constitutss the adjistment. In the 
case before us the parties referred a very 
complicated suit fer partition to the deci- 
sion of. three gantlemen who had nothing 
whatsoever todo with the families of the 
parties. Their “written , Statement" shows 
that they themselves regarded, their func- 
tion as those of arbitrators, for they say: 
“We hadto decide the dispute of each 
party separately and to inspect and examine 
the bahis, which took considerable time.” 
Weare of opinion, therefore, that the whole 
proceeding was one cf arbitration. The 
reference though oral was reduced into 
writing, and it was signed by, or on be- 
‘Half of, all the parties. The award 
is in writing and is signed by the arbitra- 
fors. a 

(1) A. W. N. (1898) 200. 


' . (2) 80 Ind. Cas. 16; 46 A. 710; A. T. R. 1924 AIL 570; 
. L. B. 5 A. 439 Oiv, 
89 
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Thatbeing 8o, tho question is whether 
an appeal lies, In Tursi Ram v. Basdco (3) 
decided-by the present Behch, an award 
was made by certain arbitrators andon it 
being sent back to the arbitrators they re- 
fused to re-consider it. The learned Judge 
accepted the award although the arbitrators 
had refused to reconsider it and made a 
decree on foot of that award. This Bench 
held that that was an award the finality 
of which was not contemplated by law. 
Stress was laid especially on the language 
of el." (2) of para. 16 of Sch, II of the 
Civil Procedure Code. The same principle 
applies, and we are of opinion that the 
award in the present case is not final it 
not having been pronounced in the cir- 
cumstances mentioned in the cl. (1) of para, 
16 of Sch. II of the Code of Civil Procedure. 
< There can be no doubt thatthe learned 
Subordinate Judge should have allowed 
thé parties ten days’ time to object to the 
award. After considering thé objections, if 
any, it was open tothe learned Judge to 
accept the award if he saw no reason toremit 
it and then to make a decree on foot of the 
award. We must now direct the learned 
Subordinate Judge to take up the matter 
from the stage at which the case arrived 
properly. 

. We allow the appeal, set aside the decree 
of the Court below and remit the case to 
the learned Subordinate Judge with the 
direction that he should re-admit the suit 
on its original number in the register and 
disposé of it accerding to law. Costs here 
and hitherto willabide the result. 

Boys, J.—I would only add that there 
is to my mind striking difference between 
the phraseology of O. XXIII, r. 3 and 
para. 1 of the Second Schedule relating* 
to arbitration. Order XXIII, r. 3, clearly 
and very strikingly deals with an'agreement 
which has been arrived at, while the main 
agreement to be arrived at under the ar- 
bitration paragraph is an agreement which 
is to be arrived at ix the future, 

A,N.A. ° Appeal allowed. 
in 96 Ind. Cas. 531; 24 A, L. J. 705; A. I R, 1929 
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PRIVY COUNCIL. 

APPEAL FROM THE liaNGooN Hien Cour. 

March 29, 1927. 
Present :-—Viscount Sumner, Lord Atkinson 
and Lord Carson. 
SONIRAM JEETMULL-—APPELLANTS 
Versus 
R. D. TATA AND Company, Lrp.— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 49— Contract—Place of 
performance not fixed—Suit on contract—Jurisdiction 
of Court—Duty of debtor to seek creditor-— Rule, 
whether abrogated by s. 49—8. 49, whether applicable 
in determining jurisdiction of Court to entertain suit 
on contract—Inference of place of performance from 
contract. 

Section 49 of the Contract Act does not get rid of 
the inferences that should justly be drawn from the 
terms of the contract itself or from the necessities 
of the case, involving in the obligation to pay the 
creditor, the further obligation of finding the creditor 
so as to pay him, |p. 612, col. 1.] 


The rule in 8.49 isone which it was intended 
should apply both to the delivery of goods and to the 
payment of money, to which obviously different con- 
siderations apply from those applying to cases where 
the question is one of jurisdiction to entertain a suit 
based on the contract. |ibid.] 


The appellants who carried on business in Calcutta 
were sued in Rangoon by the respondents who had 
a business branch in Rangoon for payment of sums 
of money due upon the failure of constituents to 
satisfy debts due to the respondents, which sums the 
appellants had undertaken to make good to them. 
The business transaction out of which the debts arose 
entirely took place in Rangoon though the dealings 
had been carried on under a memorandum signed in 
Calcutta. The clause in the memorandum relating 
to the appellants’ obligation was to the effect that 
the appellants were tomake good undisputed claims 
thatthe respondents might lqse owing to the failure 
or suspension of payment of constituents : 

Held, that there was a clear intention shown in the 
contract that payment should be made in Rangoon, 
that accordingly part of the contract was performable 
in Rangoon so as to satisfy s. 49 of the Contract Act 
and that there was jurisdiction in the Rangoon Court 
to entertain the suit, [ibid.) ; 


Appeal by special leave from the High 
Court of Rangoon. 

Messrs. A. M. Dunne, K. C. and E. B. 
Raikes, for the Appellants. . 

Sir G. R. Lowndes, B.C. and Mr. Kenehm 
Preedy, for the Respondents, ° 


. JUDGMENT, 

Viscount Sumner.—This is an 
appeal by special leave from the High 
Court of Rangoon, which affirmed a deci- 
sion of the Court below, overruling an 
cbjection te the jurisdiction taken by. the 
appellants. It was impored upon the par- 
ties, as a term ofthe special leave, that 
the pleadings between ihe parties, the 
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judgments and the order of the Court in 
India should be the sole material for this 
argument. The appellants were sued in 
Rangoon by R,D. Tata & Company Limit- 
ed, who have a business branch there, for 
payment of sumB of money, due upon the 
failure of constituents to satisfy debts due 
to Messrs. Tata, Scns & Company, which 
sums the defendants had undertaken to 
make gcod tothem. Judgment had been 
obtained, and there was no dispute about 
the amount or validity of these debts or 
about their being due from the original 
debtors, but Mesers. Jeetmull, who carry 
on business in Calcutta, contend that they 
cannot be sued for this money in Rangoon. 
The transactions between these parties 
were a continuation of dealings which had 
existed for a number of years before tke 
present plaintiffs became an incorporated ` 
eompany and had been carried on under 

a memorandum dated the 10th December, 

1211, and signed in Calcutta. It is cl. Z 

of that contract that expresses Messrs. 

Jeelmull's obligation to pay in the present 

case, and' it says ibat Messrs. Jeetmull 

aie to make good any undisputed claims 

that Messrs. Tata & Company might lose 

owing to the failure or suspension of pay- 

ment of constituents. Accordingly, one 

point only arises, namely, whether the part 

of this contract relating to payment was 

performable by Messrs. Jeetmull in Ran- 

goon. Ifit was, there was jurisdiction in 

the Court to entertain the suit and the 

objection of the appellantis was rightly over- 

ruled. : 

The point, at first sight, appears to bo 
It is quite true the 
contract doesnot say where Messrs. Jeet- 
mull are to pay, but it does say, by an 
implication which isindisputable, that they 
are to pay Messrs, Tata, Sons & Company, 
and it follows that they must pay where 
that firm is. Hence one would think that, 
upon the face of this contract, not indeed 
in express terms, but by the clearest im- 
plication, payment isto be madein Ran- 
goon. In respect of the whole of this 
business it is not disputed that the busi- 
ness transactions, out of which the outstand- 
ing debts arcse, took place in Rangoon, and 
for this purpose the branch of Messrs. 
Tata, Sons & Company there were the 
Messrs. Tata, Sons & Company concerned. 
It was objected, however, in the High Court 
of Rangoon, that this constitutedianimportt. . 
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tion of a technical rule of the Eaglish 
Common Law into the jurisprudence of 
‘India, namely, the rule that the debtor must 
seek out thecreditor. The simple answer 
to that would have beene that, on the con- 
trary, it was a mere implication of the 
meaning of the parties. The appellants, 
however, rely upon s. 49 of the Indian Con- 
tract Act, which is in these térms :— 

“When a promise is to be performed 
without application by the promisee, and 
no place is fixed for the performance of it, 
it is the duty of the promisor to apply, to 
the promisee to appoint a reasonable place 
. for the performance of the promise, and to 
perform it at such place.” 

Then itis said that no place was fixed by 
the contract or prior to the institution of 
this suit for the performance of the 
obligation. of payment, and no applica- 
tion has been made by the promisor to 
the promisee to appoint a reasonable- place 


and, therefore, there is no place of pay-- 


ment. Consequently, this section, whicb, 
it is said, re-places any rule of law with 
regard to the obligation of the debtor to 
seek out the creditor, has not been satisfi- 
ed, and so there is no part of the contract, 
which is performable in Rangoon, The 
submission seems astrange one. It is quite 
certain that, if the application had been 
made, the place appointed would have been 
Rangoon, and all would then have been 
well for the plaintiff. Also itis plain that 
the section makes it the duty of the pro- 
misor to apply for the appointment of a 
reasonable place, a duty which in this case 
.the promisor has entirely disregarded. It 
isnot easy to receacile with the ordinary 
rules of Jaw a construction which enables 
the promisor to better his position under 
his contract by neglecting to perform a 
statutory duty imposed upon him with 
` regard to its perforthance. The matter, 
however, is said to be covered by authority 
in India, and it,therefore, becomes neces- 
sary to consider what the authorities are. 
They do not appear to bear out the view 
which has bsen presented to their Lord- 
ships. In 1904, in the case of Motilal 
Pratapchand y. Surajmal Joharmal (1). 
Mr. Justice Tyabji held that “Where no 
specific contract exists as to the place where 
the: payment df the debt is to be made, 
it is clear that itis the duty of.the debtor 
to make the payment where the creditor 


(1) 30 B. 167; 6 Bom, L, R. 1088, 
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is." This follows the prineiple of Dhunjisha 
Nusserwanji v. Fforde (2) where it was 
held that, "In the absence of stipulation 
in the contract itself,the intention of the 
parties to if was to guide the Court in 
determining the place of its performance,” 
and upon that principle the suit, which 
was one relating to leave under cl. 12 of 
the Letters Patent, was decided against the 
jurisdiction ofthe Bombay Court. Then, 
shortly after the former of the above cases, in 
the case of Puttappa Manjaya v. Virabhad- 
rapp (3)thg High Court of Bombay had the 
matter before it on appeal. No authority 
whatever appears to have been cited, but, 
there being an objection that the Court had 
no jurisdiction to entertain a creditor's suit 
for recovery of payment from the debtor, 


,Bir Lawrence Jenkins says:— 


“This argument rests upon the assump- 
tion that the Common Law rule applies 
that a debtor mustseek out his creditor. 
We think, however, in India the rule as 
to the place of performance whether it be 
payment or any other modeof performance, 
is to be determined by s. 49 of the Contract 
Act; and applying that section to the facts 
of this case, we think, it is impossible to 
hold that the payment was to be made 
within the limits of the jurisdiction of the 
Sirsi Court, for, no such application has 
been made or place fixed as s. 49 prescribes. 
Therefore, we are of opinion that the Sirsi 
Court had no jurisdiction.” 

What the contract precisely was does 
not appear, but the suit was to recover 
any balance that might be found due on 
taking -accounts with interest, and the 
facts of that case differ from the facts 
of such a vase as the present. Finally, , 
this Board had the matter before it in 
1925, in Bansilal Abirchand v. Ghulam 
Mahbub Khan (4) and there the English 
rule having been urged in terms upon 
their Lordships on the one side, and Put- 
tappa's case (3)on the other, Lord Blanes- 
burgh for the Board says:— 

“There is no promise either by the prin- 
cipal debtor or the surety to make any 
payment at Secunderabad, and so far as 
the principal debtor is concérned the 
pond above abstracted is the only promise 
on his part which is forthcoming, It ia 

(2) 11 B. 649; 6 Ind. Dec (x. s.) 427. 

(3) 7 Bom. L. R. 993. ? 

(4) 92 Ind. Cas. 760; 53 I. A. 58; A.I. R. 1025 P. O, 
290; 49 M.L. J. 806; 43 O. L. J. 1; 22 L. W,3; 24 A, 
L. J. 48; (1926) M. W. N. 108; 28 Bom. L. R. 211; 53 
O. 88; 30 O. W, N. 577; 27 P. L, R. 1 (P. 0). 
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quite true that on failure of any . instal- 
ment there is doubtless an implied 
promise by him to re-pay the loan. But 
there is no implied promise to re-pay it 
at Seconderabad. Even by British Law 
the duty ofa debtor to find and pay his 
creditor is only imposed upon him when 
the creditor is within the realm. And the 
plaintiff has not contended that if there be 
any such duty at all imposed by Indian 
Law upon a debtor it extends in this 
respect further than in England. Agcord- 
ingly, so far as the principal debtor is 
concerned, there is no obligation upon 
him either express or implied to make 
any payment to the plaintiff at Secounder- 
abad.” < 

Their Lordships do not think that in 


this state of the authorities itis possible, 


to accede to the present contention that 
8. 49 of the Indian Contract Act gets 
rid of inferences, ‘that should justly be 
drawn from the terms of the contract 
itself or from. the necessities of the case, 
involving in the obligation to pay the 
creditor the further obligation of finding 
the creditor so as to pay him. The rule 
in s. 49 is one which it was intended 
should apply both to the delivery of 
goods and to the payment of money, to 
which obviously different considerations 
apply from those applying in a case 
like the present, where the question is 
one of jurisdiction, and their Lordships 
are satisfied that an intention is shown 
in the contract that payment should be 
made in Rangoon, Accordingly, part of 
the contract was performable in Rangoon 
so asto satisfy s. 49 of the Indian Gon- 

. tract Act, and there was jurisdiction to 
entertain the suit. 

Their Lordships will humbly advise His 
Majesty accordingly that this appeal should 
be dismissed with costs. 

AN. A. Appeal dismissed, 

Solicitors for the Appellants:—Messrs, 
Biamall Biamall. , 

Solicitors for tbe Respondents:—Messrs, 
Stoneham & Sons. 
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NAGPUR JUDICIALCOMMIS- 
SIONER’S COURT. 
Szconp Crvin APPBAL No. 117 or 1926. 
March 24, 1927. 

Present; —Mr. Findlay, J. C. 
Musammat SARJABAI—DszFRADANT— 
ÁPPELLANT 
versus 
DURGA AND oTHERS—P/AINTIFFS— 

RESPONDENTS. ; 

C. P. Land Revenue Act (II of 1917), ss. 188, 102— 
Lambardar and co-sharers —Remuneration of havildar 
and mukaddam-gumashta— Expenses for Holi and 
Dasehra-- Co-sharers, whether liable to contribute. 

Before any part of the remuneration of a havildar 
and mukaddam-gumashta engaged by a lambardar can 
be charged to the proprietary body it must be proved 
that his entertainment was absolutely essential for 
the collection of the rentand land revenue and the 
co-sharers agreed thereto. |p. 613, col. 2.] 

Dasehra and Holi festival expenses are nat essential 
for village management and before the co-sharers 
could he made liable for contributing towards euch 
expenses. there must be distinct proof of a prior agree- 


ment on the part of the co-sharers to share them. Ip. 
614, col. 1.) 


Appeal against a judgment of the Addi- 
tional District Judge, Nagpur, dated the 


12th December, 19.5, in Civil Appeal No, 6) 
of 1925. 


Messrs. M.R Bobde and M. D. Khandekar, 
for the Appellant. 


Mr. S. K. Barlinge, for the Respondents. 


JUDGMENT. —The facts of this case 
are sufficiently clear from the lower Courts’ 
judgments. The defendant Musammat Bar- 
jabai, who is the lambardar of the village 
conctrned, has come up on appeal against 
the judgment and decree of the Additional 
District Judge, Nagpur, which disallowed 
her claim to recover Bg. 61 on account of 
wages of the havildar and the mukaddam- 
gumashta, as well as a petty charge of Re. 1 
for stationery. Another item is also involv- 
ed, petty in itself, the amount being Rs. 4.8 
which was claimed in connection with ex- 
penses incurred for Holi and Dasehra cele- 
brations. 

On behalf of the appellant, reference has 
been made to para. 6 of her written 
statement, dated 4th January, 1924. She 
therein claimed Rs. 18 being half of the 
yearly remuneration of Rs. 36 paid to the 
mukaddam gumashta.* Similarly, Rs, 42 
being half of the yearly remuneration paid 
to the saàmeeman as havildar was claimed, 
Admittedly, a single man performs both 
those duties, his total monthly remuneras 
tion thus being Rs, 10. It is urged that the 
lower Appellate Court, in disallowing these’ 
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items, wrongly went into-the question whe- 
ther the entertaining of this man as havil- 
dar and mukaddam gumashta was nacessary. 
It seems to me that this question clearly 
-and impliedly arose on the pleadings In 
paras. 7 and 8 of the plaintiffs re- 
joinder, dated 9th January, 1925, it was 
pleaded—apparently in the altgrnative—that 
as the defendant received lambardari had, 
she could not recover the mukaddam- 
gumashta's pay, while as regards the havil- 
dar it was pleaded that he was the defend- 
ant's private servant who did other work, 
with which we are not concerned, and who 
received no separate pay in respect of such 
work. It seems to me that, in the circum- 
stances of this case, issue No. 4 sufliciently 
covered the very simple point at issue and that 
the Judge of the lower Appellate Court was 


' perfectly entitled to consider the incidental 


matter whether or not it was necessary to 
entertain a separate havildar for the pur- 
poses of village management us concerning 
all the share-holders. The evidence of 
Ghulba (D. W. No. 5) sufficiently establishes 
the fact that his duties are multifarious and 
include various items for which the plaint- 
iffs-respondents cannot, on any reasonable 
basis, be held responsible. Reliance has been 
placed by the appellant on the: decision of 
Stevens, J. O , in Tatya Patel v. Dhundiraj 
Patel (1). Inthat decision, -the learned Judi- 
cial Commissioner held that unders. 139 of 
the O, P. Land Revenue Act of 1881. the re- 
muneration therein .allowed.only relates to 
the performancé- óf the statutory duties 
imposed. on, the lambardar. ünders. 138 idem. 
In the new Land Revenue-Actof 1917, thecor- 
responding sectioi toss. 138 and 139 of 18351 
are.188 awd 192 respectively." The provision 
contained. in the, latter section definitely 
provides that’ the. Deputy Commissioner 
must fix the remuneration of the lambardar 
gumashta and mukaddam and’ contains a 
proviso tliit the’ normal’ and aggregate sum 
so. payablé by each proprietor shall not 
exceed five: per cent. of. the land: revenue 
assessed on his land: Itis, moreover,-notice- 
able that under s. 190, subs. (4), if the 
mukaddam fails: to appoint: a mukaddam- 
gumashta, the Revenge Officer: may himself 
appoint such agent^and fix the'remuneration 
-payable'to him. by the -mukaddams j 

^ Formy own part, I find myself in full 
agreement. with the  decision*.of/ Drake- 
Broekman,,J. O., in Second Appeal. No. 490 


G) 1È C. P! L. R? 27. 


DURGA, 615) 


of 1914, decided on 19th June, 1915, 
The havildar. and mukaddam-gumashta in 
this instance: cannot be said to be a servant 
of the proprietary body. He is a private ' 
servant of the lambardar and appears to 
spend mosf of his time in looking after 
affairs with which she is only concerned as 
regards her own share in the village. The 
very reason for the ata(ulory enactment 
contained in the new Act with reference to 
the remuneration to be paid to the lamdar- 
dar was, in my opinion, to obviate the 
troublesome questions which may arise in 
cases of this nature were there not a definite 
statutory provision on the point. 

In the present instance,it is alleged that 
the lambardar's pay isonly Rs. 17 and that 
this does not suffice to cover the expenses 
involved. If this be so, the remedy of the 
appellant is to apply to have special re- 
muneration fixed above the five per cent. 
limit in aecordance with the first proviso to 
8.192 of the Land Revenue Act. I know 
ofnoauthority for the view that when a 
lambardar like the present chooses to engage 
a havildar, she is entitled to saddle the co- 
sharers with a share of his wages. At any 
rate, before she could do so, she would have 
to prove that his entertainment was absolute- 
ly essential for the collection of the rent 
and land revenue, and the co sharers agreed 
thereto. The evidence on record appears to 
be precisely the reverse as regards Ghulba 
(D. W. No: 5). 

It has also been suggested ontheauthority 
of the receipts (Exs. D-11 and D-12) that 
in the past the second: plairtiff-respondent 
and his ‘father used to contribute their quo- 
ium towards the pay of the mukaddam gu- 
mashta and the Holi and Dasehra expenses. 
These receipts seem to me a slender 
basis on which to construct: the theory of 
an implied agreement which would be now 
binding on the present respondents. The 
payments may have been madeex tratia in 
the past and, in any event, even iffor tha 
8 years preceding 1922, Baliram and his 
father had made these: payments, I am 
unable to see any ground for holding that 
the present plaintiffe-respondents are bound 
by their action. 

In tbe present case there has been 
obviously no sufficient proof that the ser- 
viees of an all time man were necessary 
for the purpose, either as havildar or ag 
mukaddam gumashta, of the performance 
of duties, for which the co-sharers are 
bound to payashare of his remuneration 
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and, in my opinion, there is valid ground 
for supposing that the Legislature intended 
the lambardari haq to cover precisely ex- 
penses like these which are claimed. If 
such out-of-pocket expenses like those men- 
tioned as well as the price of stationery 
were to be allowed, it is obvious that the 
lambardari haq would in many cases 
amount toa grossly excessive figure. The 
co-sharers have had no control over Ghulaba 
(D. W. No. 5) and I know of no sound basis 
for the contention that the present platutiffs- 
respondents are liable to contribute towards 
his pay. Ifnd myself in full agreement 
with the lower Appellate Court in its finding 
ihat the lambardari haq covers items like 
those comprising a total of Rs. 61 claimed 
by the defendant appellant in this con- 
nection. . 

As regards the Holi and Dasehra expens- 
es, I have already disposed of the conten- 
tion that. the receipts alluded to above 
formed a sufficient basis for assuming that 
there was an implied agreement to pay a 
proportion of these expenses. It has been 
suggested on behalf of the appellant that as 
they have been paid in the past, notice was 
necessary before the plaintiffs could re- 
pudiate their liability to contribute to items 
like these. For my own part, I know of 
no authority for the view that these items 
can be regarded as essential expenses for 
village management. That public celebra- 
tions of these festivals do occur in villages 
where Hindus predominate or are even in 
a minority, is undoubtedly true, but, before 
the co-sharers could ke made liable for 
money which the lambardar spends’ on such 
celebrations, distinct proof of a prior agree- 

*ment to share these expenses on the part of 
the other cc-sharers would be necessary. I 
know of no legitimate ground on which 
these expenses could be allowed and I find 
myself in full agreement with the Judges 
of both the lower Courts on this point. As 
remarked by the Subordinate Judge, the 
village wajib ul-arz contains mo entry re- 
garding such items. 

These findings govern the appeal which 
isdismissed. The appellant must bear the 
respondents’ costs. Costs in the lower 
Courts as already ordered. 

G. R. D. Appeal dismissed. 

A. N. A. " 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 274 
or 1925. ` 
October 28, 1926. : 
Present: —Mr. Justice Das and Mr. Justice 


Adami. 
JUGAL KISHORE MARWARI AND 
OTHERS—PLAINTIFFS—APPELLANTS 
versus i 
HOMESHWAR SINGH AND GTHERS— 
DEFENDANTS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 144, 
0. XLV, v. 15—Reversal of decree by Privy Council 
-—Application for restitution, whether can be made to 
trial Court—Omission to file copy of order, effect of. 


Proceedings in restitution are not proceedings in 
execution and O. XLV, r.15 of the Civil Procedure 
Code does not, therefore, apply to proceedings for 
restitution consequent on the reversalof & decree by 
the Privy Council. 

Balmakund Marwari v. Basanta Kumari Dassi (1), 
applied. 

An application for restitution under s.144 ofthe 
Civil Procedure Code should be made to the trial 
Court. 

Àn order for restitution passed by atrial Court 
afterit had been furnished with &copy of the order 
ofthe Privy Council upon which the application was 
based, is not irregular merely because the applicants 
had not put before the Court a copy of the order. 


Appeal from an order of the Subordinate 
Judge, Bhagalpur, dated the 26th October, 
1925. 


FACTS.—A decree passed by the High 
Court having been reversed by the Privy 
Council, in favour ofthe petitioners, they, 
withdut producing a copy of the Order-in- 
Council applied 4o the Subordinate Judge 
for restitytion of a sum of two lakhs of 
rupees which had been deposited by them 
under the decree of the High Court and 
withdrawn by the respondents. The Sub- 
ordinate Judge who had meanwhile receiv- 
ed a copy of the order granted the appli- 
cation. The respondents appealed. 


Mr. C. C. Das (with him Messrs. N. C. 
Sinha and S. N. Bose), for the Appellants. 

Mr. Hasan Imam (with him Messrs. L. K. 
Jha and N. C. Ghosh), for the Respondents. 


JUDGMENT. 

Adami, J.—1tisargued that the pro- 
cedure followed in this case was wrong 
inasmuch as underO. XLV, r. 15, the re- 
spondents were bound to make the applica- 
tion to thise Court as directed in that rule, 
In this point there is no merit. Itis merely 
a technical point and is met by the decision 
of the Full Bench of this Court in Bal- 
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makund Marwari v. Basanta Kumari Dassi 
(1), where it is held that proceedings for 
restitution are not proceedings in execution. 
Order XLV, r. 15, will not, therefore, apply. 
Section 144 of the Civil Procedure Code 
lays down that an application must be made 
before the trial Court and the respondents 
fully complied with the directions in that 
section. Though the respondents were un- 
able to put before the trial Court a copy of 
the decree of the Privy Council, yet before 
the order was passed, the trial Court had 
been furnished witha copy of that order 
and there was no irregularity. 

The next point taken is that the appel- 
lants ara entitled to Rs. 10,000 being five 
per cent. compensation payable tu the 
auction-purehaser on the setting aside of 
the execution sale. In this point also 
there i8 no merit. 
selves were decree-holders and auction- 
purchasers and having failed in their suit, 
they cannot deprive the respondents ofany 
part of the two lakhs ofrupees which they 
deposited. 

The appeal is dismissed with costs. 

Das, J.—I agree. 

A.N. A. Appeal dismissed. 


(1) 78 Ind. Oas. 200; 3Pat.371; (1924) Pat. 33; 5 P. 
L. T. 145; A. I. R. 1925 Pat. 1 (F. B.V. 


LAHORE HIGH'COURT. 
Sscoup Civic APPEAL No. 1888*or 1926. 
April 21, 1927. 

Present ; —Mr. Justice Zafar Ali. 
GURSARAN DAS-—PLAINTIFF — 
APPELLANT 

f versus —— 

DISTRICT BOARD JULLUNDUR 
DISTRICT rarovea ran DEPUTY COM- 
MISSIONER or JULLUNDUR, ras PRE- 
SIDENT or tae BOARD-—DEFENDANT— 
RESPONDENT. 

Court Fees Act (VII of 1870), s. 28—Appeal 
under-valued negligently—Deficiency in Court-fee 
made good after limitation—Dismissal of appeal— 
Reduction of claint in preportion to Court-fee, when 
permitted. | 

Where there is gross negligence in waluing an 
appeal and in making up the daficieney of Court-fee 
in time and proper Oourt-fee is consequently paid 
only after the expiry of the period of fimitation, the 
delay cannot be condoned and the appeal is liable to 
be dismissed as time-barred. : 

* Umed Ali v. Municipal Committee, Thang Maghiana 
(1), Ramji Lal v. Shibba (2), Lekh Ram v. Ramji Das 


GURSARAN D.S V. DISTRIC? BOARD JULLUNDER. 


The appellants them- : 
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(3), Dalip Singa v. Umras Singh Q and Narayana 
R22 v. Seshamma (6), followed. 

Ashut Ramzhandra Pal v. Nagappa Balb Balgaya 
(5), dissented from. 

Where the subject-matter of appeal isnot capable 
of being split, it is not competent to the appellant to 
reduce his claim to the proportion of the Court-fea 


paid. 

Second appeal from a decree of the 
District Judge, Jullundur, dated the 19th 
March, 1926, reversing that of the Subordi- 
nate Judge, Second Class, Jullundur, dated 
the 14th December, 1925. 

i Mr. Jajan Nath Agarwal, for the Appel- 
ant. 

Mr. M. L. Puri, for the Respondent. 

JUDGMENT.—This second appeal waa 
lodged onthe 23rd June, 1926, which was the 
last but one day of the prescribed period of 
limitation. The land indispute was valued 
at Rs. 10 and Court-fees were paid on that 
value in thetrial Court. This second ap- 
peal was, however, valued for purposes of 
jurisdiction at Rs. lO and for Court-fee at 
Rs. 5. The office, therefore, returned the 
memorandum of appeal with the query how 
the value of the appeal for purposes of 
Court-fees was arrived at. The appellant's 
Counsel re-filed it on the 9th July with a 
note to the effect that the appeal was valu- 
ed at Rs. 5 which was half the value of the 
land. Thus it is clear thatthe Counsel 
was under the impression that the subject- 
matter in dispute in the appeal was half the 
land that was sued for. The office returned 
the appeal again ia the same day (9th July) 
with a note pointing out that the appeal 
was about the whole of the land. The 
learned "Counsel re-filed it on the 13th July 
repeating his remark that the appeal was 
forhalf thé land. It was again returned 
and then the Counsel seems to have paid 
due attention to the matter which he} had 
failed to do before, and realised that the 
subject matter in dispute in appeal was the 
whole o£ the land and not half of it and he 
made up the defieiency in Court-fees on the 
24th July shat is long after the expiration 
of the period of limitation. In these cir- 
cumstances the objection raised by the res- 
pondent's Counsel that the appeal had be- 
come barred by time must prevail. The 
appellaat’s Counsel obviously acted with 
gross negligence in valuing the appeal, 
and the delay in making good the deficiency 
that occurred in consequence óf sheer negli- 
ence cannot be condoned. Umed Ali v. 
Municipal Committee, Jhang Maghiana (1), 

(f) 56 Ind. Cas, 143; 2 Lah. 1; 2 Lah. L. J. 486; 86 P, 
W. R. 1920; A, I. R. 1922 Lah, 233, 
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Ramji Lal v. Shibba (2), Lekh Ram v. Ram- 
ji Das (8) and Dalip Singh v. Umrao Singh 
(4) are the rulings in point. The appellant's 
Couuselrelied on Achut Ramchandra Pal 
v. Nagappa Balb Balgaya (5), but the 

' charitable view taken in that case has not, 
been followed by any other High Court in- 
cluding our own and it was dissented from 
in Narayana Rao v. Seshamma (6): 

- The appellant's Counsel further con- 
tends that the appeal holds good in 
respect of a moiety of the land but the sub- 
ject-matter in dispute in appeal is not such 
as may be split up into halves. I, therefore, 
dismiss the appeal with costs, 

R.L. 

AN, A. Appeal dismissed. 

(2) 15 Ind. Cas. 667; A IR. 1923 Lah. 309. 

(3) 57 Ind. Cas. 215; 1 Lah. 234; 3 Lah, L. J. 370; 144 
P. L. R. 1920. 

(4) 19 Ind. Cas. 788; 55 P. R. 1913; 130 P. L. R. 
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1913. 
' (8) 21 Ind. Cas. 337; 38 B. 41; 15 Bom. L. R. 302, 
(6) 26 Ind. Cas. 33; 27 M. L. J: 677. 


PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE ORDER No. 119 
oF 1926. 

Oetober 29, 1926. 
Present:—Mr; Justice Ross and Mr. 

. dustiee-Kulwant Sahay. 
‘GANGA BISHUN- RAM. GAJADHAR 
RAM-—DECRER-HOLDE&— APPELLANT 
$ versus _ . 
JAGMOHAN RAM—Jupemsnt-Drstor— 
: : .-. RESPONDENT. ° : 
‘Civil. Procedure. Code (Act V-of 1908), s. 60 (e)— 
House. of agriculturist—Haemption from sale— 
Privilege, whether can be waived—-Agreement by 
judgment-debto? to .give house as security—Estoppel 
agains pléading exemption, . ZEN 
J[he.house of an agriculturist. -is not quonier 
ynsaléable. AltFough s: 60 (c).of the Civil, Procedure 
Code provides: that it, shalwnot be liable to .attach- 
mentand sale; the judgnient-debtor can .waive this 
privilege and;sell the: house;of his, own: free-will, 
. Anagriculturist judgment-debtor who.enters into 


a gereement with the decree-holder. to give his 
d ase. ag security for the amount, of: the decree in 
Gonsiderátion of the latter agreeing to receive pay- 
mont by inatslments, is. estopped. from pleading sub- 
sequently that the house. is not saleable. . NM 

DBhagvandos v. Hathibat (1), Bhola Nath v, Kishori 
(2) and Uzir Bigwas v. Haradeb Das Agarwalla (3), 
Plpwed^ c P i 

- kopealfrom a. decision of the Judicial 
Commissioner, Chota. Nagpur, dated the 
Y9ih February, 1926, confirming. an. order 
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of the Deputy Magistrate Subordinate 
dU EN Palamau, dated the 21st March, 
1925. 


Mr. Sarjoo Prasad, for the Appellant. 

Mr. Chandreshwurt Prasad Sinha, for Mr. 
Sambhu Saran, for the Respondent. 

JUDGMENT. : 

Ross, J.-This is an appeal against an 
order of the learned Judicial-Commissioner 
of Ranehi upholding an order by the Sub- 
ordinate Judge of Palamau releasing from 
attachment the house of the judgment- 
debtor on the ground that it was not liable 
to attachment as being the house of an agri- 
culturist. 

It is not necessary to discuss all the 
arguments that have been urged in support 
of the appeal, because there is one ground 
on which it is clear that the appellant is 
entitled to succeed. ln a previous execu- 
tion of this decree the judgment-debtor 
entered into an agreement with the decree- 
holder that he should pay the amount of 
the decree by instalments and in. security 
for the amount of the decree and costs and 
costa of execution he declared that he had 
mortgaged his residential house. It appears 
that no mortgage was actually registered 
and no relief is claimed by the decree- 
holder on the basis of the mortgage, but he 
contends that as the judgment-debtor had 
represented that the house might be taken 
in satisfaction of the-decree and by reason 
of this representation had the previous 
execution dismissed on compromise, there- 
fore, he is estopped from pleading now thet 
the house is not.8aleable. In Bhagvandas v. 
Hathibai (1) it was held that the house of an 
agriculturist if specifically mortgaged can 
betaken in execution of the mortgage-decree, 
and the decision ofthe Full Bench of the 
Allahabad High Court in .Bh-la Nath v. Ki- 
shori (2) is to the same effect. It follows 
from these decisions. that the: house. of an 
agriculturist is. not absolutely unsaleable, 
although: s. 60, cl. (c), provides that. itshall 
not be-liahle-to attachment or sale; but.the 
judgment-debtor can waive this: privilege 
and sell.the house of his own free-will. In 


“the present ease he has entered into an 


agreement to give the house in security for 
the amount of the decree and,in my opinion, 
this estops him from pleading: that the 
house is nét saleable. The case is very 
similar to the case of Uzir Biswas v, Hara- 


^ (D 4 B. 25; 4 Ind. Jur 460; 2 Ind. Dec. (x. s.) 527. 
RO) 11 Ind.’ Cas. 646; 34 A. 95; 8A. Lo J, 1045 
(FB). ; 
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deb Das Agarwalla (3). In that case the 
plaintiff had sought for attachment before 
judgment in a suit for money and claimed 
to attach an agriculturist’s house among 
other things. Thera wasa compromise by 
which the defendant undertook that his 
property . should ba sold in execution of the 
instalment decree thereby consented to and 
there it was lield by the Calcutta High 
Court that this consent decree was binding 
and that the properties though notoriginal- 
ly transferable became saleable by reason 
of the decree. 

1 would, therefore, allow this appeal and 
set aside the orders of the Courts below 
and direct that the execution do proceed. 
against this house. In view of the fact that 
this point was not taken in the Court 
below there will be no costs of the appeal. 

Kulwant Sahay, J.—1 agree. ` 


A. N. A. Appeal allowed. 
(3) 57 Ind. Cas. 249; 24 O. W. N. 575. 





CALCUTTA HIGH COURT. 
O:vit RgEvisroN No. 9950r 1926, 
“January 7, 1927. 
` Present :—Mr. Justice Mitter. 
SEFATULLAH BEPARI—PETITIONE& 

versus 
SADHU MOLLA —OrosrrE PARTY, 
Limitation Act ‘IX of 1908). s. 19, Sch. I, Arts. 64, 
83, 115, 120—Adjustment of  account—Second! ad- 
justment including first adjustment—Second adjust- 


ment not signed by defendant—Suit for amount due 


under latter adjustment —Limitation—Imylied promise 
. to pay—New cause of ection: NE. 

An amount found ‘due to’ the plaintiff from the. 
defendant én adjustment of accounts was carried 
over into the accounts. of their partnership and 
included in à second adjustment of accounts, which, 
however, was not signed by. the defendant. In a 

` suit to recover the amount*due under the second 
adjüstment, filed after the- expiry of three years 
from: the date of the -first adjustment but within 

three-years from the date- of the second adjust- 

ment_:. s * : 

Held, that. the claim was hot barred so far asit 
related to the amount due under the first adjust- 

ment; inasmudiras ‘thé suit was. one on an adjusted 


account which, entitled-the plaintiff to claim that’ 


amount by virtue, of. the second adjustment and a 
new cause of'action arose dn the latter date. 

J alim Singh v. Choonee Lal Johurry (1), followed. 

Rule against the order of the First Munsif, 
'"Serajgunge, dated the 18th August, 1926 in 
exercise of his-powers asa Court of Small 
Causes. - "n a 

Babu Rupendra Kumar Mitter, for the 
Petitioner, ` . 
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JUDGMENT.—This Rule was issued 
on the opposite ‘party to shéw cause why 
the decree passed by the Munsif, First Court, 
Serajgunge, dated the 18th August, 1926, 
should not be vacated and a decree passed 
in favour of the plaintiff for Rs. 84 odd 
found to be due to the plaintiff. The facts are 
that plaintiff and defendant and some other 
persons carried on business in partnership 
and the partnership was dissolved at the end 
of the Bengali year 1329. There was an 
adjustment of account in 1327 B.S anda 
sum of Rs? 78-11-83 was found due from 
the defendant. This amount was carried 
over to the account of 1329 together with two 
othersums taken by thedefendant and the ad- 
justment of account in 1329 showed that the 
defendant owed Rs. 89 to the plaintiff, 
Rupees 5 was paid to the plaintiff and the 
plaintiff seeks to recover Rs. 84 in this suit. 
The defendant's plea is that the plaintiff's 
claim for Rs. 78is barred by limitation as 
the suit was not commenced within three 
years of 1327 and this plea has been given 
effect to and the Small Cause Court Judge 
dismissed the plaintiff's suit in regard to 
the same. 'The present Rule has been 
obtained by the plaintiff andit has been 
argued that the Small Cause Court Judge 
has committed an error of law in holding 
that the suit is barred by limitation. It is 
argued that although the adjustment of 
accounts wasnotsigned by the defendant, 
there wasan implied promise to pay on the 
date of the adjustntent and this gave rise to 
a fresh cause of action in 1328. Itis nota 
case of account stated and consequently 
Art. 64 0f the First Schedule to the Limita- 
tion Act does not apply, nor is it à suit on 
running mutual account as the entries are ° 
allon ong side and consequently Art. 85 
does notapply. The adjustment of account 
is not signed by the defendant but it arises 
out of partnership relations. The finding 
of the Small Cause Court Judge is that 
the amount of Rs. 7811-3 was carried 
over to tht account of 1329 and together 
with two other items thereon.noted, the debt 
swelled to Rs. 89 which was forwarded to 
next year’s account. It appears.to me that 
the plaintiff has established that the suit 
is oneon an adjusted account which en- 
titles him to claim that sum by virtue of 


.that adjustment. A new capse of action 


arose at the,end of 1329 B. S. and the suit 
being within three years is not,baired, 
whether Art., 115 or Art. 120 applied to 
the case, 


a 


b 
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of Sir Lawrence Jenkins, C.J., in the case of 
Jalim Singh v. Choonee Lal Johurry (1). The 
result is that the decree of the Small Cause 
Court Judge is set aside and a decree for 
Rs. 84 be passed against the defendant with 
costs and interest at 6 per cent. per annum. 
I assess the hearing-fee atone gold mohur. 
I may mention that the opposite party has 
not appeared to show cause in this Rule. 

A. N. A. Decree set aside, 

(1) 11 Ind. Cas. 540; 15 C. W. N. 882. . 

mae 


MADRAS HIGH COURT. 

MISOELLANEJUS Seconp CIVIL APPRAL 

No, 54 or 1925. : 
February 22, 1927. 

Present :—Mr. Justice Ramesam. 
VENKATACHALAM CHETTY 
—PLaINTIFF—APPELLANT 
Versus 
Raja VIJIA KUMARA VISVANATHA 
BANGARU THIRUMALAI SOUR I 
NAICKER ano OTAERS— DEFENDANTS — 
RESPONDENTS. 

Hindu Law—Joint family—Impartibility—Pro- 
perty belonging to all members of family, whether can 
be indivisible—Custom of impartibility, effect of— 
Indivisibility and inalienability, distinction be- 
There property belongs absolutely tothe several 
members ofa Hindu family, it cannot be indivisible 
between them. In such a case, a custom of im- 
partibility even if it exists, mast be held unreason- 
able. [p. 620, col. 2.] nee 
* A single family cannot create a custom of inalien- 
ability by not alienating the property for Oor 100 
years [ibid.] Se wee * 

The question of indivisibility. of property is not 
the same asinalienability especially Where the pro- 

“duce is capable of division. [p. 621, col. 1] 

The village of Vellikurichi of the Tirumal Nayaks 
of Madura is neither indivisible nor inalienable. [p. 
619, cols. 1 & 2.]. 

Appeal against the decree of the Court 
of the Subordinate Judge, Ramaad, at 
Madura, in A. S. No.51 of 1923, (A.S. No. 75 
of 19220f the Ramnad Districb Court at 
Madura) preferred against the order of the 
Court of the Principal District Munsif, 
Manamadura, dated the 9th December, 1921, 
in M. P.Nó. 441 of 1921, in E. P. No.460 
of 1921 in O. S. No. 173 of 1911 on the file, 
of the Court of the Principal District 

sif, Madura. 
uS A. Srivfivasa, Iyengar, for the Appel- 


lant. 
"M C.S. Vankatachariar, for ihe Re- 
spondents, ‘ 
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JUDGMENT.—This civil miscellane- 
ous second appeal arises in execu- 
tion of a decree obtained by the ap- 
pellant before me against the three de- 
fendants in O. S. No. 173 of 1911 on the 
file of the Court of the Principal District 
Munsif. of Madura. In execution of this 
decree the plaintiff has attached and seeks 
io bring to sale the 2nd defendant's 
share in the village of Vellikurichi. The 
2ad defendant isa member of the family 
of the Nayaks, the last native rulers of 
the Madura District. After the attached 
property was advertised for sale, the Gov- 
ernment filed a claim petition underO. XXI, 
r. 68 of the Civil Procedure Code claiming 
that they are entitled to the reversion in 
the attached property which is an unen- : 
franchised inam and that it ought not to 
be sold. The 2ad defendant also filed 
a petition in para. 3 of which he states 
that the village of Vellikurichi "has been 
held to be inalienable and impartible 
[Kumara Thirumalai Naik v. Bangaru 
Tirumalat Sauri Naik (1j] and the same 
cannot possibly be attached and sold. The 
process of sale is clearly illegal and oppos- 
ed to the incidents of the grant.” The 
District Munsif held that the village is 
saleable and disallowed the claim of the 
Government as wellas the objections of the 
2nd defendant. The Government did not 
and could not appeal. The 2nd defendant 
appealed to the Subordinate Judge of 
Rampad at Madura who reversed the 
order of the District Munsif and held 
that the 2ad defendant's share in the 
village is*not liable to attachment and 
that the decree-Holder*can attach only 
the annual produce from the appellant’s 
share. The plaintiff files this civil miscel- 
laneous second appeal. 

One point argued in limine by Mr. A. 
Srinivasa Iyengar is that the 2nd defend- 
ant is not competent to file the appeal 
to the lower Appellate Court. But I 
overruled his objection, as the appeal 
lies under s. 47 of the Civil Procedure 
Code and the defendant's counter-peti- 
tion was not filedas counter to the claim 
petition of the Secretary ef State, but to 
the execution petition of the plaintiff. 
The 2nd defendant appeals and the present 
second appeat clearly lies. 


The next “point which is argued on the 
marits, is whether the 2nd defendant's 


(1) 21 M, 310; 7 Ind, Dec. (N. 8.) 578, 
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share in the village of Vellikurichi is 
. liable to be attached and sold. Mr. C. S. 
Venkatachariar, appearing for the Ist 
respondent, stated his case to be that there 
is a custom of inalienability attaching to 
this village, and the evidence he relies 
upon in favour of such custom consists 
merely of two decisions of the Sudder 
Court and the High Court *reported in 
Viswanadha Naik v. Bangaroo Tirumala 
Naik (2) and Kumara Thirumalai Naik v. 
Bangaru Tirumalai Sauri Naik (1) res- 
pectively. The narrative of facts given 
in the first case shows that the two villages 
of Vellikurichi and Thacumpatti were 
. originally granted by the Rajahs of Siva- 
ganga to Rajah Bangaru Thirumalnayak, 
the ancestor of the parties and the plaint- 
ifs sought a division. A copy of the 
extract from the Inam Fair Register is 
now filed as Ex. A and it shows that the 
grant was made in 1764. The Sudder 
Court put some questions to the pundits. 
One of the answers of the pundits runs 
thus “If the village referred to had been 
conferred on the original ancestor, for 
the maintenance of the rank and dignity 
of his family, then the said property, 
though common to all the members of 
the family, whose rank and dignity re- 
quire to be maintained, would be exempt 
from partition; as, otherwise, it would be 
parcelled out into small portions, and each 
member in possession of a portion might 
attempt to dispose of it by sale, etc., an 
event which would gradually lead to” the 
ruin of the village, and toethe loss of that 
family rank and dignity which require to be 
supported by it.” . 

“Butif,the descendants of the original 
ancestor referred to, be at variance with 
each other, and wish to live separately, they 
may divide the annual produce of the vil- 

. lage, and enjoy their shares respectively." 


The Sudder Court accepting this answer 
held that the property was not divisible 
and. refused partition. In execution of 
that decree there was a razinama. The 
latter case arose in the year 1896, That 
was not a suit for partition, but only a 
suit to remove the manageress of the village 
who was managing the property in pur- 
suance of therazinama. The.only*question 
that arose in appeal there, was” whether the 
-manageress the 24th defendant and her 
agent the 25th defendant, were mismanaging 


(2) (1851) Mad. Sadr, Ad. Dec, 87, 
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the properties, It is true that the defence 
also raised the questions whether the suit 
lay upon the razinama and whetherit was 
maintainable without a certificate from the 
Collector under the Pensions Act, and these 
objections were repeated in appeal. In dis- 
posing of these objections the learned 
Judges say incidentally that the razi- 
nama was binding on the parties and also 
observe at page 321*: “Where there is a clear 
intention that only the profits of the land 
are to be taken and not the corpus, the 
general rule would not apply". Besides 
these two decisions there is no other 
evidence, 

In the first place I observe that though 
the property is declared indivisible by the 
judgment of the Sudder Court, and is also 
described as impartible in the judgment of 
the High Court, the words, impartible and 
indivisible, are used in a different sense 
from the word 'impartible'as applied to 
impartibleestatesin Southern India. There 
are several zemindaries which areimpartible 
by usage in this Presidency. They are 
impartible because they were descendible 
only to a single heir, the other members of 
the family being entitled to maintenance 
only; but by reason of such impartibility 
they werenotinalienable. It was so decided 
by the Privy Council in Sartaj Kuari v. 
Deoraj Kuari (3) andin Rama Krishna Rao 
v. Court of Wards (4). Only by Statute in 
Southern India, that is, by the Impartible 
Estates Act, these gemindaries have become 
inalienable. So far as usage is concerned 
they were not alienable and they were 
impartible only because they could “be 
held only by a single heir, In the pre- 
sent case tlfe incidents are entirely differ- 
ent. Both the answers of the pundits and 
the remarks of the High Court in Kumara 
Tirumalai Naik v. Bangaru Tirumali Sauri 
(1) show that the villages in this case 
are not&such as can be held by a single 
heir only. The High Court say at page 
322* "that the members of the family have 
a common right in the property, is de- 
clared in the answers by the pundits. 
In their first answer, they say that the 
estate having been granted for ‘the main- 


tenance of this family, belongs to all its 


(3) 10 A. 272; 151. A. 51; 5. Sar. P. C. J. 139: 12 
Ind. Jur. 213; 6 Ind. Dec. (x. s.) 182 (P. C. | 

: @ 22 M. 383: E Bom, 1, R. 277; 3 C. W. N. 415; 26 
JA. 83; 7 Sar. P. C. J. 481; 9 M. DL. J. S { 

Dec. (x. s.) 276 (P. C.). HEUS 
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descendants, and in their second answer 
they refer to’ the property as common to 
all the members of the family. Their 
opinion so clearly expressed is no doubt 
in accordance with the law. So that we 
must view the plaintiffs and defendants 
Nos. 3 to 23 as co owners of the property 
with defendants Nos. land 2. That being 
80, they would have an equal right to 
management with defendants Nos. 1 and 
2, had it not been for their own agree- 
ment in the razinama that the sole 
right of management should remain in the 
eldest branch of the family represented by 
defendants Nos. land 2," It is thus clear 
that the village now in question must be 
regarded as belonging to all the members 
of the family in co ownership. It is not 
like the estates in Southern India which arb 
impartible by usage. The indivisibility of 
this village in question was inferred bythe 
pundits because of the fact thatit will lead 
to the ruin of the village and the loss of the 
family rank and dignity. On this reason- 
ing the immoveable property of any family 
ofrank and dignity ought not to be divided. 
At any rate the immoveable properties 
granted to families for the maintenance of 
rank and dignity such as many of the inams 
in this Presidency are ought never to Le 
divided. Again, the answer ofthe pundits 
show thatit is not inalienable. On the other 
hand, the reasoning that, if parcelled, any 
member may dispose of it by sale, etc, 
shows that the members have a right to sell 
and the pundits idea seems to be that if 
kept undivided, there may be great difficulty 
in obtaining purchasers and thus there 
would not be facilities for aliepating away 

“the properties. The reasoning of the pun- 
dits is entirely fallacious and, in my opinion, 
the acceptance of it by the Sudder Court 
does not bind me. The second part of the 
pundits’ answer is inconsistent with the first 
part. Ifthe annual produce of thevillage 
is to be divided into shares and the family 
becomes very large by breeding'even then, 
the family might be reduced to poverty and 
the rank and dignity of the family may be 
lost and to, avoid such consequences, parti- 
tion was made undesirable, by the first part 
of the answer. The whole answer of the 
pundits.is.based upon what is desirable and 
not upon the guestion of usage. As point- 
ed ont in Kumara Tirumalat Naik v. Ban- 

-garw Tiyumalai Sauri Naik (1), the abso- 
lute right.to take. rents. of land ordinarily 
involves the right to land itself, see Man- 
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nor v. Greener (5) But the High Court 
went on to observe that in the case before 
them the property was declared to be im- 
partible. Whether the property was legal- 
ly divisible or'indivisible did not arise 
before them, the suit being only for re- 
moval of the manageress and not being one 
for partitiom The question never arose 
before the High Court. The adoption by 
ihe High Court ofthe position that the pro- 
perty was impartible, was because, both 
sides did not question it. The point never 
arose before them and was never considered. 
In my opinion, to hold that the property 
belongs absolutely to several members of 
the family but is indivisible between them 
is oppos2d to all fundamental principles of 
law, See Chetu Narayan Pillay v. Ayam- 
perumal Ambalam (6). I would even proceed 
to the extent of saying that such a eustom, 
even if it exists, is unreasonable. In the 
present case, no custom was pleaded 
by the 2nd defendant, but he simply 
relies upon the decisions, But assuming 
that such a custom is pleaded, what is 
the custom? Is it a legal usage? 
There is neither allegation nor proof of the 
legal usage. Isitacustom pertaining toa 
single family ora single item. of property in 
the whole Presidency? There cannot bé such 
a custom, A single family cannot create a 
custom by not alienating property for 50 or 
100 years. There is no evidence of inalien- 
ability in the case Onthe other hand, it 
appears that theother village of Thacumpatti 
was ordered to be sold by the District Judge 
of Madura in-execution of another decree, 
but it dbes not appear whether it was 
afterwards sold or not? When the High 
Court observed in Kumara Tirumualai Naik 
v. Bangaru Tirumalai Sauri Naik (1), that 
the razinama was binding, it must have 
been only for the purpose of.keeping the 
management in the senior branch of the- 
family. The observation was made with 
reference to the defendant's contention that 
the suit was not maintainable on. the 
Tazinama. That observation has nothing to 
do with the question whether the razinama 
in so far as it makes the property indivisible, 
is binding. Iam ofapinion thatit cannot 
be held indivisible by custom. Assuming, 
that it *ught.not to be divided, that is a 
different point from saying that it is 
inalienable. Even if the. village is not to. 
be divided, the. aonual shares have tobe 


(5) (1872) 14 Eq, 458;.27 L. T. 408. - 
(6) 4 M. H. C. R. 417. 
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enjoyed by the respective members, and 
the undivided share of each member may 
yet bealienated and each member enjoys 
his share of the profits. Ihe question of 
indivisibility is not same as the question of 
inalienability, especially ds the produce is 
capable ofdivision. I, therefore, hold that 
this village is both divisible and alienable 
and certainly alienable even if indivisible, 
that the custom of indivisibility as held by 
the Sudder Court is an unreasonable 
custom; that the decision does not bind me; 
that the High Court did not decide with 
reference to any of these matters in Kumara 
Tirumaiai Naik v, Bangaru. Tirumalai 
Sauri Naik (1). 1, therefore, hold that the 
appeal should be allowed and the District 
Munsif's order restored with costs here and 
in Courts below. The execution petition will 
be restored to file and the further execution 
will be allowed to proceed. 
Y. N. Y. Appeal allowed. 


LAHORE HIGH COURT. 
MiscELLANEOUS First Civiu APPHAL 
No. 2401 -or 1926. 

March 7, 1927. 

Present:—Mr. Justice Zafar Ali. 
Firm DITTU RAM-NARSINGH DAS . 
Tugovag MADAN GOPAL per nis 
. Mukhtar Khas BABU RAM—JuLGMENT- 

DiB5TO&—ÀPPERLANT . 
versus . 
‘Firm DAL CHAND TULSI RAM— 
DaoREE-HoLpEu— E ESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 47, O. XLI, 
v. ó—Order rejecting security bond for stay of execu- 
tion— Appeal. E 
An orderrejecting a securjty bond furnished bya 
judgment-debtor for stay of execution is not an order 
relating to stay of execution within the meaning of 
8.47, Civil Procedure Code and is, therefore, not 
appealable. [p. 622, col. 1.] 
Firm Phallu Mal-Hira Lal v. Banarsi Das (1), 
Firm Gobind Ram-Rai Chander v. Firm Rulia Ram- 
Naurta Ram (2), Firm Phaggu .Mal-Mata Din v. 
Benarsi Das (3) and Shankar Das v. Kasturi Lal (4), 
distinguished. 
Saraswati Barmenya W Moti Barmonya (5), fol- 
lowed. " 
Itis not every order passed in executi proceed- 
ngs that is made*appealable by s. 47, «Civil Procedure 
- Qode. [ibid.] ‘ 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Feroze- 
pore, dated the 26th June, 1:26, — 


" 


FIRM DITTU RAM-NARSINGH DAH v, DAL OHAND-TULSÍ RAM. 


bi 
Lala Badri Das, R.B., and Mr. Jagan 
Nath Bhandari, for the Appellant. 
Lala Moti Sagar, R. B., for “the Respond- 
ent. 


JUDGMENT.—This is an appeal 
against an order rejecting a security bond 
furnished by a judgment-debtor for stay 
of execution. Mr. Moti Sagar, who appears 
on behalf of the decree-holder respondent, 
objects that the appeal does not lie. The 
security was offered in compliance with an 
order of Mr. Justice Jai Lal which ran 
thus :— 4 

“That within fifteen days from to-day 
the judgment-debtor will present to the 
Senior Subordinate Judge a security bond 
under which property of the value of 
Rs. 2,50,000 shall be hypothecated by way 
of security for the due performance by the 
judgment-debtor of any decree that may 
eventually be passed in the case................ 
KEN MEN That the Senior Subordinate 
Judge shall within one month from the 
date of the presentation of the security 
bond enquire into the sufficiency or other- 
wise of the security and give his decision 
within the same period.. ............... scs 

Ifthe security bond is accepted by the 
Senior Subordinate Judge the attachment 
will be removed, otherwise it will con- 
tinue”. - 

The judgment debtor put in a security 
bond within the prescribed period, but the 
Senior Subordinate Judge, after mking an 
enquiry, came toe the conclusion that it 
was insuffieient and then proceeded to 
execute the decree. Mr. Badri Das who 
appears “on behalf of the appellant, con- 
tends that the order rejecting the security 
bond is tantamount to an order not stay- 
ing execution of the decree and he further 


contends that an order relating to stay of 


execution is appealable. In support of this 
contention he cites Firm Phallu Mal-Hira 
Lal v. Banarsi Das (1), Firm Gobind Ram- 
Ram Chander v. Ferm Rulia Ram-Nauria 
Ram (2), Firm Phaggu Mal Mata Din v. 
Benarsi Das (3) and Shankar Das v. Kasturi 
Lal (4) which are rulings of this Court 
by Judges sitting in Chambers, and the 
question involved in every one of them 
related to stay ofexecution, It was held 
therein that an order not staying eale 


(1) 75 Ind. Cas. 615; A. I. R. 1924 Tah. 631, 
(2) 76 Ind. Gas. 174; A. I. R. 1924 Lah. 602. 
(3) 75 Ind. Cas. 1001; A. I. R. 1924 Lah. 673, 
(A) 75 Ind. Cas, 789; A. L R, 1925 Lah, 69, 
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of property in execution of a deoree was 
appealable, I am of opinion that the order 
appealed against in the present case does 
notrelate to stay of execution and there 
is noauthority to show thatit does. On 
the other band, Saraswati Barmonya v. 
Moti Barmonya (9) which is relied upon 
by Mr. Moti Sagar, though a converse case, 
is strietly in point. In that case also the 
order ofthe High Court was materially to 
the same effect as the order of Mr. Justice 
Jai Lal in the present case, and the judg- 
ment-debtor having furnished security in 
compliance therewith the Executing Court 
accepted it and stayed execution. It was 
held that no appeal lay against the order 
accepting the security. This ruling applies 
to the present case also because the prin- 
ciple is the same whether a security bond 
is accepted or rejected. Mr. Badri Das 
entered into a long discussion on the effect 
of the omiscion of the words “or to the 
stay of execution thereof" from s. 47 of 
the Civil Procedure Code which occurred 
in s. 244 of the Code of 1882 and con- 
tended that, in spite of the omission of 
the said words, s. 47 is applicable to orders 
relating to stay of execution. On that 
point the High Courts have held conflict- 
ing views as pointed out by Mulla at page 
133 of his Code of Civil Procedure. But, 
as pointed out by Allahabad and other 
High Courts it is not every order passed 
in execution proceedings that is made 
appealable by s. 47. 5 

It will not be out of place to reproduce 
here the concluding portion of the judg- 
ment of the Calcutta High Court in 
Saraswati Barmonya Moti Barmonya (3): 


“Tt appears to us to be clearly settled 
that every order passed in relation to exe- 
cution need not necessarily be deemed to 
come within the scope of the definition 
in s. 2 (2) of the Civil Procedure Code. 
The order assailed in the present case 
determines no rights eof the parties that 
are in controversy. It was this Court that 
directed that the proceedings should be 
stayed; and this Court attached the con- 
dition that security should be given to 
the satisfaction of the Court below. That 
security has been given; and the Court 
below is satisfied with it. It does not 
appear to ug that this order can possibly 
be regarded as an order determining any 


(5) 20 Ind, Cas, 72; 41 O. 160; 17 0. W, N. 1240, 
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(108 1. 6. 1927] 
tights of the parties, or can be treated as a 
decree and be the subject of an appeal.” 

These remarks apply mutatis mutandis to 
the present case. 

I, therefore, held that the appeal does not 
lie and dismiss it with costs. 

R. L. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

CivinL Reviston No. 3t5 ov 1926. 
April 6, 1927. 
Present:—Mr, Findlay, J. O. 
SAKHARAM LAXMAN Mahajan 

— APPLICANT, 
versus 
VINAYAK NARAYAN DATAR 
AND OTHERS— NON- APPLICANTS. 

Succession Act (XXXIX of 1925), Part VII —Appli- 
cation for appointment of curator—Order rejecting 
application—Discretion-—Interference in  revision— 
Delay in making application, effect of —Postponement 
of-decision of application till termination of Probate 
proceedings, whether desirable. 

Although an order ofa District Judge under Part 
VII of Aet XXXIX of 1925 ( Succession Act) is not 
open. to appeal or review, it is subject to revision. 

[p. 623, col. 2.] 

Sato Koer v. Gopal Sahu (2), relied on. : 

A District Judge is entitled to take into considera- 
tion in deciding such an application for the appoint- 
ment of a curator the delay in.the presentation of 
the application, and an order rejecting such an ap- 
plicktion on the ground of delay cannot be interfered 
with in revision by, the High Court asitis an order 
TU in the exercise of the discretion of the Judge. 
| ibid. * 

On an application for the appointment ofa curator - 
being filed, it is desirable that a summary enquiry. 
should forthwith be held and an order should be 
passed either putting one of the parties in possession 
or appointing a curator; the application should not 
be kept pending till the decision of any other pro- 
ceedings such as those bf Probate. Lp. 623, col. 1.] 

Applieation forrevision against an order 
ofthe District Judge, Nagpur, dated the 
12th October, 1926, in Miscellaneous Judicial 
Case No. 92 of 1924. 

Sir B. K. Bose Kr., and Mr, R. B. Gadgil, 
for the Applicant. 

Messrs. S. R. Vaidya and R. W, Date, for 
the Non- Applicants. 


e 
ORDER.—The facts sf this case are 
aufficiently clear from the application itself 
as well as from the order, dated 12th 
October 1926, of the District Judge, Nagpur. 
In that order, the application made by the 


a 
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The opening portion of the paragraph 
which deals with the question of custom is 
as follows :— 

."That in future, every co-sharer has a 
right to transfer the whale ora portion of 
his property. Up till now no pre-emption 
suit was instituted on behalf of any co-sharer 
and decided, In future if any co-sharer 
likes to sell his property, he will at first sell 
it to his co-sharer and subsequently to the 
co-sharers inthe village, and if they also 
refuse to purchase it, he may sell it to any 
one he likes. If there shall be any dispute 
between the vendor and the vendee regard- 
ing the difference in price, the co-sharer 
shall have to pay the same price which a 
stranger would be willing to pay." 

The rest of the paragraph deals with 
customs of adoption and inheritance with 
which we are not directly concerned. The 
concluding portion of that paragraph 
indicates that the proprietors of the resumed 
land, who are Muhammadans are governed, 
as regards inheritance, by the Muhammadan 
Law. In our opinion there is nothing in the 
language of this clause which would rebut 
theprima facie presumption thatitis a record 
ofacustom. The statement that no suit for 
pre-emption had been instituted so far isa 
merestatement of fact which isnot conclusive 
either way. Similarly the use of the words 
“in future” in no way indicates that it was 
for the first time that the co-sharers were 
expressing the desire that a right of pre- 
emption should exist. This expression 
found place in the wajib-ul-arz before *their 
Lordships of the Privy, Council in the 
. case of Digambar Singh v. Ahmad Sayed 
Khan (2 and in spite of its occur- 
rance their Lordships were inclined to 
hold thaf there was nothing in the clause 
which militated against the existence of a 
custom, The opening portion of this clause 
is similar to the opening portion of the 
clause in the wajib-ul-arz in F. A. F. O. 
No. 17 of 1925, decided on the 25th June, 
1925, by a Bench of this Court of which 
one of us was a member. . The Bench was 
inclined to hold that it was a record of 
custom. This view is now: strengthened 
by the recent pronouncement of their Lord- 
ships of the Privy Gouncil in the case of 
Sheo Baran Singh v. Kulsum-un-nissa (3). 

(2) 28 Ind. Cas. 34; 37 A. 129; 199A. L. J. 236; 19 
C. W. N. 393; 17 M. L. T. 193; 2 L. W. 303; 210. L- 


J. 237; 98 M. L. J. 556; 17 Bom. L. R? 393; (1915) M. 
W. N. 581; 42 I. A. 10 (P. O). 

(3) 101 Ind. Cas, 368: 52 M. L. J. 658; A. 1, R, 1927 
P. C, 113; 29 Bom. L. R. 877 (P. O.). 
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decided on the 4th of March, 1927. We 
are, therefore, of opinion ,that the pra- 
emption arising from the entry in the wajib- 


ul-arz has not been rebutted, and there is- 


no reason to suppose that the Settlement 
Officer in making the entry under the head- 
ing, custom of pre-emption, did not in- 
tend to record it as such. 

As remarked above, the other issues have 
been left undisposed of by the Subordinate 
Judge. The defendants’ plea that there had 
been a,refusal cannot be sustained. The only 
evidence in support ofit is the solitary 
statement of the defendant Rudra Singh, 
whois aninterested party and cannot be 
believed on this point. There being no other 
evidence to corroborate this statement we 
find that the plaintiffs’ allegation that the 
amount entered in the sale-deed was 
fictitious has not been borne out by any 
satisfactory evidence. The vendee has 
deposed that he purchased the property at 
the rate of five annas per cent, which is not 
at all a high value, and thatthe whole 
consideration was genuine. He has, however, 
admitted that Rs. 5,000 left in his hands for 
payment to Raja Lalta Prasad have not yet 
been paid by him because there was some 
dispute. With the exception of this item, 
he has deposed that the rest of the con- 
sideration passed. We find that there is no 
evidence to rebut his statement and the 
acknowledgment of the vendor as contained 
in the sale-deed. We must accordingly 
hold that the whole of the consideration 
was genuine and that out of it Rs, 5,000 
have not yet been paid by the vendees to 
Raja Lalta Prasad. 

The result, therefore, is that we allow the 
plaintiffs «appeal, and setting aside the 
decree of the Court below decree thé 
plaintiffs’ claim for pre-emption on payment 
of Rs. 1,500 in Court within six weeks from 
this date to the credit of the vendees, The 
plaintiffs will be liable to pay the remaining 
Rs. 5,000 to Raja Lalta Prasad afterwards, 
If the amount is” deposited in time the 
plaintifis will have their costs in both 
Courts, but if there is default in deposit the 
suit will stand dismissed with costs in all 
Courts. . 

A. NL A, Appeal allowed, 
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OUDH CHIEF COURT. 
Seconp Civit APPEAL No. 104 or 1927. 
* May 4, 1927. 
Present:—Mr. Justice King. 
Tur How'Bug Maharaja Six MOHAMMAD 
ALI MOHAMMAD KHAN, Kuan BAHADUR 
— PLaINTIFF—APPELLANT 
versus 
. MADARI SHAH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Grove—Grove-holder’s interest in trees, whether 
transferable—General custom in Oudh. : 

In the Province of Oudh the interest of*a grove- 
holder is, subject to any custom or cgntract to the 
contrary, transferable by voluntary transfer or in 
execution of a decree by a Civil er Revenue Court or 
otherwise and there is no general custom in force in 
the Province (as distinguished from a village custom 
proved by a wajib-ul-arz or other evidence) to the 
effect that a grove-holder has no transferable interest 
in his trees. |p. 627, col. 1.] 

Jagmohan v. Deputy Commissioner, Partabgarh (1); 
Ali Muhammad Khan v. Chhedan (2), Mahabir 
Prashad v. Uman Shankar (3) and Harpal Singh v. 
Jagwant Singh (4), distinguished. 

Appeal against the decree ofthe Subordi- 
nate Judge, Kheri, in Civil Appeal No. 26 of 
1926, dated the 14th December, 1926, affirm- 
-ing that of the Munsif, Kheri, dated the 26th 
TE 1926, in Regular Suit No. 156 of 

~ 1926. i 
Mr. M. Wasim, for the Appellant. 
Mr. Radha Krishna, for the Respondent. 
. JUDGMENT. —Mannu and Raghubar 
- owned a one-third share in a grove in vil- 
‘lage Nagra, District Kheri. ` Their share in 
this grove was attached by Madari Shah, 
defendant No. l,in execution of a simple 
‘money decree. Thesharé was sold on the 
25th of June, 1915, and bought by defendant 
No.l himself. Possession was delivered 
to him on the 2nd of October, 1915. 
On the 14th ‘of April, 1925, the Hon'ble 
* Maharaja of Mahmudabad, who is the supe- 
rior proprietor of the village, brought a suit 
.against defendant No. 1 and Munnu and 
. Raghubar, defendants Nos. 2and 3,for re- 
- covery of possession of the one-thirdshareon 
` the allegation tbat defendants Nos°2 and 3 
:. hadnotransferableintertstin the trees, being 
mere grove-holders who, under the village 
custom, were not entitled to transfer their 
| interest in the trees without the landlord's 
consent. -Afterthe institution of the suit, 
defendant No. 1 sold theshare, which he pur- 
chased at the auction-sale, to defendants 
Nos. 4and 5, who are tenants of the plot in 
suit and whoewwn the remaining shares in 
the grove. 

The defendants denied the existence of 

the alleged village custom which prohibit- 
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ed the grove-holders from selling their 
trees, and pleaded also that the. suit was 
barred by limitation. 

The trial Court found that the plaintiff ' 
had failed to prove the alleged custom: 
either by oral or documentary evidence, and 
held also that the suit was barred by limi- 
tation and accordingly dismissed the 
suit. R 

In the lower Appellate Court the plaintiff- 
appellant does not seem to have contested 
the finding that the alleged village custom, 
prohibiting grove-holders from selling their 
irees, was not proved, nor does he seem to 
have contested the finding that the suit 
was barred by limitation. The appellant's 
arguments in the Court below were apparent- 
ly confined to the contention that the grove- 
holders were prohibited under the general 
law from selling the trees, 

The Court below found that there was no 
authority for holding that the grove-holders’ 
rights in the trees could not be sold by the 
Court in execution of a decree against them. 
The Court also found that the plaintiff bad 
no cau:eof action. Defendants Nos. 4 and 5, 
who bought the sharein suit, after the suit 
had been instituted, admitted that they did 
not claim any morethan the tenant'srights in 
the grove, so the Court found that theplaint- 
iffs proprietary possession of the trees 
has not been interfered with, and he had 
no cause of action for thesuit. 

I cannot agree with the Court below 
that the plaintiff had no causeof action for 
the suit. In my opinion the decision of 
this case turns upon the question whether 
or not the grove-holders Munnu and Raghu- 
bar hada transferable inferest in the trees. 
If they had no transferable interest, then I 
think thatthe auction-purchaser defendant 
No, 1 acquired no interest and, there- 
fore, he had no interest which he could 
transfer to defendants Nos, 4 and 5. 
Moreover, defendants Nos, 2and 3, having 
lost all the interest they had in the 
trees by reason of the auction sale, and 
possession having been delivered to the 
auction-purchaser, must be regarded as 
having abandoned their interest in the 
grove. In these circumstances I think the 
plaintiff had a cause éf action fora suit for 
recovery, of possession of the share aban- 
doned by defendants Nos. 2 and 3, The fact 
that defendants Nos. 4 and 5, who have a 
share in the grove, bought the share in suit 
from defendant No. 1 after the suit had 


been instituted seems to me to be quite ini. 
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material, The plaintiff's right to sue cannot 
be affected by a transfer made after the 
institution of the suit. 

‘Although I do not agree with the rea- 
sons given by the Court helow for dismiss- 
ing the appeal, I am of opinion that the 
second appeal must fail. As I stated before, 
the decision turns upon the question whe- 
ther or not defendants Nos.e 2 and 3, the 
grove-holders, had a transferable interest 
in the trees, 

The grove-holders are the owners of the 
trees, and the general rule is that property 
ofany kind may be transferred, as laid 
down in s. 6 of the Transfer of Property 
Act, 1882. Itis for the plaintiff to prove 
the existence of some law or custom which 
restricts the right of the grove-holders to 
sell their trees. The plaintiff did pro- 
duce oral evidence and documentary evi- 
dence to prove the existence of a vil- 
lage custom prohibiting grove-holders 
from selling their trees, but the trial 
Court found this custom wasnot proved. In 
my Court the appellant does not rely upon 
the oral evidences in proof of the alleged 
custom, but contends that the custom is 
proved by the wajib ul-arz, The wajib-ul- 
arz does not record any custom applicable 
to groves in this-village generally. It records 
the custom, or arrangement, applicable to 
the groves of four specified plots of land in 
the village. In these groves it is laid 
down that the tenants cannot sell the trees 
without the landlord’s permission, and if 
. they do sell with his permission then the 
landlord is entitled’ to a qne-fourth share in 
the sale price. The conditions applicable 
to these four groves are substantially simi- 
lar, although they are not absolutely identi- 
calin eách case, The difficulty is thatthe 
grove in suit isnot mentioned in the wajib- 
ul-arz probably because it did not exist 
when the wajib-ul-arz«eras prepared. I agree 
with the trial Court that the wajib-ul-arz 
cannot be interpreted so as to lay downa 
general custom applicable to all groves in 
the village, and, therefore, it cannot be inter- 
preted as applicable to the grove in 
suit, : 

The appellant also claims that under the 
general laworcustom in force in the Pro- 
vince of Oudh, grove-holders are prohibited 
from selling-their trees, He has not cited 
any authority in support of this proposi- 
tion. 1 will briefly refer to'the rulings 

. upon which he relied. : 
Jagmohan v, Deputy Commissioner, Par- 


ALI. MOHAMMAD KHAN v, MADRI SHAH, 


637 
abgarh (1) This lays down that when a 
grove-holder hasno right oftransfer what- 
ever, but is a mere licensée, and makes 
a transfer of the grove then the landlord 
isentitled to resume possession. I am quite 
prepared to accept the proposition laid 
down in this decision butit only states the 
result of a transfer by a grove-holder who, 
under a village custom proved by the wajib- 
ul-arz, had no right, Ali Muhammad Khan 
v. Chhedan (2). This again was a case of a 
custom proved by the wajib-ul-arz, that the 
grove-holder has no right to sell or mortgage 
the trees, dnd at page 96* the opinion is ex- 
pressed that, in the case of a transfer by 
way of sale, it may be said that there has 
beén on the partof the transferor an entire 
abandonment of his rights in favour of an- 
other person. In these circumstances the 

“landlord can eject the purchaser asa mere 
trespasser. 

Mahabir Prashad v. Uman Shankar (8). 
Here again it was held that when the tenant 
ofa share ina grove has no right of trans- 
ferring the grove and purports to sell his 
share, then this amounts to an abandon- 
ment ofthe grove to the extent of that share 
and the landlord is entitled to eject the 
purchasers. 

Harpal Singh v. Jagwant Singh (4). This 
was the case of a sale in execution of a 
decree, and it was held that when the tenant 
had, under the terms of the wajib-ul-arz, no 
transferable interests in the trees ofa grove 
then the auction-purchaser, who buys the 
tenant’s interest 4f an execution sale, can 
be ejected by the landlord as tres- 
passer, 

In every case which has been cited it 
had been, held that a custom had been 
proved prohibiting the grove-holder front 
selling the trees, and not a single case has 
been cited before me to show that there 
is any general custom in force in Oudh 
(as distinguished from a village cus- 
tom pfoved by a wajib-ul-arz or other evi- 
dence) io the effect that a grove-holder 
has no transferable interest in his trees. 


In the Province of Agra the rights and 
liabilities of grove-holders have recently 
been codified in s. 1970f the Agra Tenancy 


(1) 61 Ind. Cas. 945; 8 O. L. J. 124. 

(2) 15 Ind. Cas. 385; 15 O. C. 91. < 

(3) 85Ind. Cas. 527; 28 O. C. 133; 10 O. & A. L, R. 
1310; 20. W. N.22; L. R.6A.(0)89; 12 O. L. J. 258; 
A. I. R. 1925 Oudh 319. 

(4) 8 Ind. Cas, 1092; 130. C. 366. è 
4 Page of 16 Q, O— [Ed] 
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Act, 1926. It islaid down that, subject to 
any custom or contract to the contrary, the 
interest of a grove-holder shall be transfer- 
able by voluntary transfer or in execution 
of adecree by a Civil or Revenue Court or 
otherwise, I believe the same rule to apply 
to the Province of Oudh. In any case no 
authority to the contrary has been shown to 
me. For this reason alone the appeal must 
fail, but I would also point out that the ap- 
pellant has not even challenged the adverse 
finding of the trialCourt onthe question of 
limitation, and his appeal could not succeed 
without the reversal of that finding. J, 
therefore, dismiss the appeal with costs. 

G. H. Appeal dismissed. 

A. N. A, 
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LAHORE HIGH COURT. 
Srconp CIVIL APPEaL No. 3008 or 1926. 
April 14, 1927. 
Present:—Mr. Justice Campbell. 
Fira GANGA RAM-BISHEN DAS 


"Tagovau KHAZAN OHAND-—PLAINTIFFS— 


APPELLANTS 
versus 
Fim HARI RAM-RAM LAL THROUGH 
RAM LAL AND Fram NATHU MAL- 
SARAN DAS taroveh NATHU MAL 
—DEFENDANTS— RESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 41—Limitation 
Act (1X of 1908), s. lj—Exclusion of time spent in 
Court without jurisdiction—Diligence and good faith— 
Question of fact —Second appealginterference in—Con- 
tract—Breach of contract—Measure of damages— 
Interest on damages. 

Question of due diligence. and good faith for 
purposes of excluding time of proceedings taken ina 
Court without jurisdiction under s.14, Limitation 
eict, is one offact which the High Court will not 
consider in second appeal. fp. 629, col. 2.] 

In suits for damages for breach of contract the 
measure of damages isthe sum by which the con- 
tract price falls short of the price at which the 
purchasers might have obtained goods of like quality 
at the time and the place where they shopld have 
been delivered. [p. 630, col. 2.] 

In a suit for damages for Wrench of a contract for 
sale of goods, interest cannot be awardefl on damages 
unless there is an agreement to pay interest, or notice 
has been given that interest would be charged, or 
there ci a mercantile usage allowing interest. [p. 630, 
col. 1. . 


Second appeal from a decree of ihe 
Additional District Judge, Amritsar, dated 
the 4th .December, 1926, modifying that 
of the Suborüinate Judge, Fourth Claes, 
Amritsar, dated the 6th January, 1926. . 

Dr. G* C. Narang, for the Appellants. 

Mr. J. G. Sethi, for the Respondents, $ 
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JUDGMENT.—These two Appeals: 
Nos. 3008 and 3009 of 1926 arise out of 
two similar suits by the same plaintiffs 
for damages for breach of contract to 
supply salt. Thee quantity to be supplied 
in each case was 420 maunds. It appears 
that indents for these two consignments were 
placed at the Salt Mines at Khewra and 
that the indenfs were afterwards sold by 
the original indentor to another person and 
that thereafter they were re-sold/fo various 
persons until they were purchased first by 
the defendants Hari Ram-Ram Lal and 
later on for the plaintiffa by Nathu Mal-Saran 
Das. The twosuits were numbered in the 
trial Court as 544 and 545. The contract 
in respect of which suit No. 544 was 
brought was in writing and was as follows: 

"Amritsar Treasury. 

"Khewra Salt agreed to be given. 
ga dae of seller :—Bhai Hari Ram-Ram 

al. 

"Name of purchaser:—Bhai Budha Mal- 
Waisakhi Mal: ; 

“Received Rs. 280 (rupees two hundred 
and eighty) in cash on account of profits 
in connection with one cheque for 420 
maunds (four hundred and fifty maunds). 
The purchaser shall take delivery of. 
the Railway receipt on payment of 
the remaining sum of Rs 612-8 0 (rupees 
six hundred and twelve and annas eight). 
lf he fails to do so, he shall be Hable for 
all damages that may accrue. The amount 
of cheque No. 239U/351 dated the 18th 
Septémber, 1917, corresponding to 3rd 
Asauj Sambat 1974, was agreed to be paid. 
The purchaser shall be responsible for 
enhancement or reductien in the rate of 
salt cfthis cheque made by the, Govern- 
ment, the seller shall have nothing to do 
with this. The seller shall have the gcods 
chalaned to any station the purchaser 
likes. The purchaser shall pay the Railway 
freight for the salt, whatever condition re- 
garding gunny bags isfixed at the time 
of the transaction shall be put down below. 
On receipt ofaletterfrom the Sahib the 
purchacer shall supply gunny bags. If he 
fails to send them within 15 days, the 
seller himself shall send them after pur- 
chasing the same. The amount shall be 
realised with interest at the rate of Re. 1 per 


cent. ° l 
š Sd. Ram Lal.” 
The following was the contract which 
was the basis of suit No, 545:— 3 
“Khewra Salt—Agreed to be given by 
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Bhai Hari Ram-Ram Lal and agreed to be 

taken by Bhai Nathu Mal-Saran Das. 
Received Rs, 264 (rupees two hundred and 
sixty four) cash on account of profits for one 
cheque for 450 (four Hundred and fifty) 
maunds. The purchaser shall take delivery 
of the Railway receipt.on payment of the 
` remaining sum -of Rs. 612-8-0 (rupees six 
hundred and twelve and annas eight). If 
he does not take delivery thereof he shall 
be liable for all damages. The amount 
under cheque No. 572/39 dated the 6th 
September, 1917, corresponding to the 22nd 
Bhadan Sambat 1974, is agreed to be paid 
into the Pind Dadan Khan Treasury. The 
purchaser . shall be responsible for enhance- 
ment or reduction jn the rate of salt of 
this cheque made by the Government. The 
vendor shall have nothing to do with this. 
The vendor shall have the goods chal- 
Janedto any station the purchaser likes. Rail- 
way freight for the salt shall be payable by 
the purchaser. Whatever condition with res- 
pect to gunny bags is made atthe time of 
the .contract shall be put down below. The 
purchaser shall supply empty gunny bags 
for salt. If he does not do so within 15 
days, he shall have to pay interest at 
Re, 1 per cent. Contract? made on the 16th 
Maghar} Sambat 1974 through Budh Singh 
and Tara Singh brokers, 

i E Sd. Ram Lal, 
for Hari Ram-Ram Lal, Vendors.” 


It is not now disputed that the-contracts 
were broken by the present defendants-re- 
spondents Hari Ram-Ram Lal, the sellers. 
The plaintiffs claimed damages on the 
basis of the rates prevailing at Gujran- 
wala, their place of business, and the trial 
Court held that they were entitled to 
damages based on these rates and held the 
rates given in the plaints to be correct. 
The total amounts of damages assessed 
by the trial Court were Rs. 610-9-0 in one 
case and Rs. 666-13-0 in the other. To each 
of these sums interest .was added and 
total decrees given were for Rs. 825-9-0 and 
Rs. 896-13-0 reapectively. 

The defendants appealed and the appeals 
were sustained by the learned Additional 
Judge to this extent that he held that 
no interest could be awarded eupon the 
damages and that the rates* by which the 
measures of damages was to. be governed 
were those of Amritsar and not of Gujran- 
wala. The grounds for the seeond deci- 
sion were that the plaintifis were undis- 
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closed principals, that the appellants were 
not given any notice by the plaintiffs or 
their agent that the salt was to be sent to 
Gujranwala, and that as the contract was 
entered into at Amritsar the Amritsar 
rates should have been allowed. 

The plaintiffs have come to this Court 
on second appeal, and the defendants Hari 
Ram-Ram Lal have filed cross-objections 
that the suits were barred by limitation, 
a point which was held against them in 
both the Courts below. 

I take *this latter point of limitation 
first. 

It is common ground that, whether or 
not the defendants received anotice from 
Khewra to supply gunny bags for the salt, 
they did not pass on the intimation to 

“the plaintiffs, and that the plaintifis never 
sent any information to the defendants 
about the station to which the salt was 
to be sent. The fact seems to be that 
in some manner not precisely accounted 
for, this particular salt has been deliver- 
ed to some other person, probably some one 
through whose hands the indents passed 
before they reached the present defendants, 
It is admitted that the two consignments 
of salt were ready packed in bags for des- 
patch at Khewra on the 26th October, 1920, 
and 9th November, 1920. The two suits 
were instituted respectively at Gujranwala 
on the 24th October, 1923, and 6th November, 
1923. Both parties have agreed that the Article 
of the Limitation Act applicable is Art. 115 
and that the suits should have been brought 
within three years of the breach of the 
cantratts. The Gujranwala Court after 
about a year, held that it had no jurisdic- 
tion to hear the suits and hence the plaints 
were returned and presented egain in the 
Court of Amritsar which eventually decided 
the suits. The trial Court and the lower 
Appellate Court have held that the plaint- 
ifs were entitled to the benefit of 5.14 of 
the Limitation Act in respect of the time 
during which the suits were pending at 
Gujranwala, as they had filed the. suits 
there in good faith and had conducted them 
diligently. This is a finding of fact with 
which I cannot interfere. So far as limita- 
tion is concerned, the question before me is 
whether the suits were instituted at Gujran- 
wala within three years frgm the date of 
the breach of contracts. It has been argued 
for the defendants that the breach, occurred 
when the plaintiffs failed to intimate to the 
‘defendants that gunny bags were to be 
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Bent for the salt andthat the date upon 
which such intimation should have been 
sent was manifestly some time before the 
26th October, 1920, and the 9th November, 
1920. I, agree, however, with the Courts 
` below that, on the terms of the contracts 
the breach occurred when the sellers of the 
contracts, omitted to tender the Railway 
receipts tothe purchasers. The conditions 
of the bargain were not such that if the 
sellers did not call upon the buyers to 
supply gunny bags, the contract was ter- 
minated. In these circumstances fhe Courts 
below were correct in holding that the 
two breaches took place some time after 
the 26th October, 1920, and some time after 
the 9th November, 1920, and the suits were, 
therefore, within time. This is the only 
point contained io the cross-objections 
which has been argued. 

As regards interest, it is conceded for the 
appellants that interest could not have 
been allowed unless there had been an 
agreement to pay interest or notice had 
been given that interest would be charged, 
or interest was chargeable by usage. Their 
learned Counsel contends that there is an 
implied agreement in the contract to pay 
interest and also that the plaintiffs have 
proved usage. Sofar asthe implied con- 
tract is concerned, the plaintiffs’ learned 
Counsel relies upon the sentence provid- 
ing for the payment ofinterest at one per 
cent. on the costs of the gunny bags if the 
sellers have to purchass them, but I 
cannot see that thisis to be read in con- 
nection with the previous stipulationoccur- 
“ring earlier in the document regarding 
liability to damages. The learned Additional 
Judge was right. I consider in holding 
that there was no agreement to pay in- 
terest. Onthe point of usage reliance is 
placed upon the statements of two witnesses, 
Nathu Mal and Jai Singh, and upon the 
fact that in asimilarsuit brought dyainst 
other persons by the defendants as purcha- 
sers suing for damages they claimed in- 
terest. What the witnesses are reported as 
saying isfar too vague tó be construed into 
a statement that by mercantile usage in- 
terest is chargeable upon damages for 
breach of such contracts as those now 
before me and the fact that the defendant 
claimed interest in their other suit and 
did not get it is no proof of usage. There 
is, I consider, no force in this part of the 
appeal. EN $ 

The second point argued is that the 
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plaintiffs were entitled to damages at the 
Gujranwala rates because their business is 
there, and because they had the right 
under the contract to name place at which 
the salt was to be delivered to them. The. 
rule governing the measure of damages 
admittedly is that such measure is the sum 
by which theecontract price’ falls short 
of the price at which the purchasers might 
have obtained goods of like quality at the 
time and place that they should have been 
delivered. ldo not think that the mere 
fact that the plaintiffs were undisclosed 
principals justified the learned Additional 
Judge in holding that damages were not 
to be based upon the market rates at 
Gujranwala. The more correct view was 
that taken by the trial Court. The defend- 


' ants, however, have shown successfully that 


the rates allowed by the trial Court were 
too high, being retail rates, and that the 
wholesale rate was stated in his cross-ex- 
amination by JaiSingh, the witness whose 
statement the trial Court accepted as 
Rs. 2-13-6. The Amritsar rate allowed by 
the learned Additional Judge was Rs. 2-12-0 
and hence the difference is very small. 
This in fact is conceded by the learned 
Counsel for the appellants whose principal 
object in the appeal was to secure a 
finding that the appellants were entitled to 
interest upon the damages. 

The appeals are accepted to this extent 
that in each case the decree of the plaintiffs 
will be one for Rs. 2-13-6 multiplied by 
Rs. 450 minus Rs, 843-8-0, the deductions 
fixed by the Additional Judge: The cross- , 
objections “are dismissed in each case, 
The plaintiffs appellants “will have their 
costs on the amounts by which they have 
succeeded. ; 

R. L. Appeal accepted in part. 

A. N. A. . 


OUDH CHIEF COURT. 
Sreconp Civin Arrzais No, 475 ow 1925. 
November 17, 1926. 
Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Raza. 

RUDR PRASAD AND ANoTHER—DEFENDANTS 

6 — APPELLANTS 
. versus : 
NASIRUDDIN .KHAN-—PLANNTIFF, 
KAMLA PRASAD—DzrzNDaNT No. 2— 


RESPONDENTS. 
Mortgage—Mortgage by manager of joint Hindu 
family—Mortgage unenforceable against property— 
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Suit on personal covenant, maintainability of—Limita- 
tion—Interest post diem, rate of. 


Where a mortgage-deed provides that the principal : 


amount will be re-paid with interest on a certain 
date, and that on default the mortgagee will be at 
liberty to obtain possession of tke hypothecated pro- 
perty by foreclosure, there isa personal covenant to 
pay on the part of the mortgagor, and in the event 
of the mortgage being unenforceable against ‘the 
properties the mortgagee can sue upon the covenant 
for damages for breach of a contract in writing re- 
gistered within six years from the date of the default. 
But in such a case the Court is not bound to award 
interest at the contract rate after the date fixed for 
payment. : 
Appeal against an order of the District 
Judge, Fyzabad, dated the 16th July, 1925, up- 
holding that of the Additional Sub-Judge, 


Fyzabad, dated the 19th January, 1925. 


Mr. H. K. Ghose, for the Appellants. 
Mr. Naim Ullah, for the Respondents. 


. JUDGMENT.—We have considered 
the decree which forms the subject-matter 
of the suit out of which this appeal arises, 
and on our construction we find that Kunj 
BeLari Tewari on the 25th August, 1921, 
borrowed Rs. 600 from the plaintiff-respond- 
ent Naziruddin-Khan agreeing to re-pay 
the money on the 25th of August, 1921, with 
12 per cent. interest compoundable with 
yearly rests, and that he hypothecated as a 
security for the loan certain landed pro- 
perty. Itis established from the findings 
of the Courts below (andit is not disputed 
now upon either side) that the property 
which he hypothecated was joint family pro- 
perty and it is further established that the 
loan was not taken for legal necessity: The 
deed contained a further Provision that, if 
the amount in question were not re-paid with 
interest on or before the 25th of August, 
1921, Naairuddin Khan should be at liberty 


to obtain possession of the property hypo-: 


thecated by foreclosure. We agree with the 
view taken by the Courts below to the effect 
that, although the deed of mortgage is 
unenforceable, the transaction must be con- 
sidered as a personal covenant upon the 
part of KunjtBehari to re-pay Re. 600 with 
interest on the 25th August, 1921, and inas- 
much as Kunj Behari failed to re-pay the 
money on thát date he committed a breach 
of that contract. Kunj Behari is now dead. 
Nasiruddin Khan has been rightly awarded 
compensation for a breach of cantract in 
writing registered and the perfod of limita- 
tion arose on the 25th of August, 1921. The 
suit was filed on the 27th May, 1924, and 
was well within time. But in considering 
the amount of compensation we are not dis- 
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posed to allow interest at the contractual 
rate awarded by the deed.of mortgage. 
Nasiruddin Khan is entitled only to interest 
by way of damages. We accordingly amend 
the decree of the Courts below by awarding 
to Nasiruddin Khan plaintiff-respondent 
Rs. 600 principal with simple interest at 
6 per cent. per annum from the date when 
the money was advanced (that is to say the 
25th of August, 1911) up to the date of real- 
ization, Asthe plaintiff has succeeded in 
respec’ to about one-half of the amount 
which he had claimed, we direct that the 
parties bear their own costs throughout 
these proceedings. The decree in question 
will be a decrees against the assets of the 
deceased in the hands of the defendants 
Rudra Prasad, Kamla Prasad and Badri 
Prasad. It is not a decree which can be ex- 
ecuted against them personally. 
G. E. Appeal allowed 1n part. 
A. N. A. 


LAHORE HIGH COURT. 
Seconp OivIL Appwat No. 355 or 1927. 
April 27, 1927. 

Present: —Mr. Justice Agha Haidar. 
JIWAN RAM AND OTHERS—PLAINTIFFS— 
APPELLANTS 


versus : 
HUSSAIN BAKHSH AND OTHERS— 


DsgrENDANTS— RESPONDENTS. 

Trespass to immoveable property—No actual damage 
— Right to proper relief-—Suit for possession—Plaint- 
iff, whether can be forced to accept monetary com- 
pensation—Erection of building —Acquiescence— 
Appeal—New case. 

if a person has got any legal right in any property 
he is entitled to claim relief if his rights are in- 
fringed by any co-sharers or outsiders although he 
does not suffer any damage or inconvenience by the 
infringement during his absence. [p. 632, col, 2.] 

No Court can force a party to part with his pro- 
perty for a money compensation to his adversary who 
has taker? unlawful possession of it by erecting his 
building on it. [ibid.] e 

A party canoot be allowed to make outa new case 
in appeal especially when it involves a consideration 
of facts upon which evidence has not been let in. 
[ibid.) i 

Shivabasava v. Sangappa (1), followed. , 

Second appeal from the decree of the 
District Judge, Jullundur, dated the 8th 
November, 1926, varying that of the Sub- 
ordinate Judge, Third Olags, Jullundur, 
dated the 28th August, 1925. 

Mr. Fakir Chand, for the Appellants. 

UDGMENT.—This is a plaintiffs’ 
appeal arising out ofa suit for possession 
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of half the land in dispute and also 
for payment of Rs. 15 as compensation 
for the price of building materials alleged 
to have been misappropriated by defend- 
ants Nos. 1 to 4 and also for the demolition of 
certain buildings. The plaint is not very 
clearly drafted and the written statement 
is also not a very lucid document. The 
plaintiffs alleged that they and defend- 
ants Nos, 5 to 7 were the owners of the land 
and that defendants Nos. 1to4 purchased half 
thelandfrom defendants Nos. 5 to 7 and that 
afterwardsthe defendants demolished the 
old building which was standing on the land 
and put up a new building on it. The 
plaintiffs further alleged that they lived 
‘somewhere in the Bar District and this 
building had been put up by defendants Nos. 
1t04 unlawfully after taking possession of 
the land, in the plaintiffs’ absence. They 
further pleaded that defendants Nos. 5 to7 
had no right to sell the joint property. 

The defendants Nos. 1 to 4 pleaded that the 
plaintiffs and defendants Nos. 5 to7 have 
eonveyed to them by way ofan oralsale 
the whole of the land in suit and, therefore, 
the plaintifis had no right to bring this 
action and then in somewhat vague 
manner suggested that as the plaintifisthem- 
selveshelped them in laying the foundations 
of the new structures the plaintiffs have 
got no right to bring the suit. 

The trial Court gave a decree in favour 
of the plaintiffs for half of the site in dis- 
pute with costs and also ordered defend- 
ants Nos.1 to 4 to remove their building 
materials within three months from the 
date of theorder. The defendants went in 
appealto the learned District Judge and 

ein their memorandum of appeal raised 
only three grounds. Ground No. I repeats 
the plea, which was taken by the defendants 
in the trial Court and alleged that the 
plaintiffs sold the land in suit to the 
defendants and, therefore, they had ao locus 
standi. They also pleaded that the plaintitis 
were estopped from maintaining the suit and 
in the third and the last ground they urged 
that the plaintiffs were. not entitled to a 
decree for possession by demolition of the 
building and that, on the other hand, a 
pecuniary compensation would meet the 
ends of justice. The learned Judge of the 
lower Appellate Court after summarising the 
findings of th8 learned Judge of the trial 
Court proceeded to observe that the only 
point feally urged before him was 
that the plaintiffs have ' suffered ‘ho 


€ 
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damage and that the defendants are wil 
ling to pay reasonable monetary compen- 
sation instead of being called upon to des- 
troy new building. Aa. 

Now, the findings of the learned District 
Judge on both these points are erroneous. 
He says that the plaintiffs on their own 
allegetions were living away from the 
village and, therefore, they could not have 
sustained any damage by erection of the 
new building. This is not correct. If a 
person has got any legal right in any pro- 
perty he is entitled to claim relief if his 
rights are infringed by any co-sharers or 
outsiders although he does not suffer any 
damages or inconvenience by the infringe- 
ment during his absence. On the second 
point also he is wrong when he says that 
the offer of the defendants that monetary 
compensation might be awarded is a 
reasonable one. In the first place this plea 
was not taken either in the pleadings or at 
any stage while the suit was pending in the 
trial Court and a party should not be 
allowed to make out a new case in appeal. 
Shivabasava v. Sangappa (1). Moreover, 
this was a plea which involved questions of 
fact which could only be decided on a 
consideration of proper evidence andit is 
apparent that no evidence was led on this 
pointasit was taken up by the learned 
Judge in appeal forthe first time. In the 
second place, even if this point had properly 
been taken by the defendantsat the right 
moment it would have been open to the 
legal:objection that no Court can forcea 
party to part with his property for a money 
conpensation to his adversary who has 
taken unlawful possession of itby erecting 
his building on it. On both these points I set 
aside the judgmentof the lower Appellate 
Court. 

It appears, however, that the plea of 
acquiescence was taken in the trial Court 
and the learned Judge of the lower Appel- 
late Court has also considered it.. Now, in 
answer to the argument put forward by 
the plaintiffs that they did not know of the 
erection of the building because they hap- 
pened tobe away, the learned Judge has 
not arrived at a finding whether this state- 
ment of the plaintiffs was correct or not. 
He simpdy observes that they did not live 
in the villag@ and it cannot be said that. 
they sustained any damage by the erection 
of the building. He further says that they 


(1) 29 B. 1; 8 C. W. N. 865; 6 Bom. L. R. 770; 1 A. L. 
J. 637; 31 I. A. 151; 8 Sar. P. G. J. 720 (P. O). 
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took no steps to stop itand tacitly acquiesced 
in it and now demand its demolition. His 
finding on this point is meagre and un- 
satisfactory. I invite the attention of the 


learned Judge to the leading case on the, 


subject Beni Ram v. Kundan Lal (2). I, 
therefore, set aside the judgment of the 
learned District Judgeon the main point 
which had been urged before him and on 
which he had recorded a finding, and I 
remand the case to him to raise proper 
issues both of fact and law having regard 
to the observations of their Lordships of the 
Privy Council in the case noted above on 
the question of acquiescence. Costs here 
and thereafter would abide the result. 
R.L Appeal allowed. 
Case remanded. 
(2) 21 A. 496; 1 Bom. L. R. 400; 3 CO. W. N. 502; 26 
A 7 Sar. P. C. J. 523; 9 Ind. Dec. (n. s.) 1022 
(P. C.). 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 379 oF 1924. 
December 14, 1926. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Madhavan Nair. 
VENUGOPAL REDDY AND ANOTBER 
—PutirloNERS—A PPELLANTS 
versus 
MUTHUSWAMI KAVUNDAN anp 

OTHERS—DEFENDANTS— RESPONDENTS, . 

Civil Procedure Code (Act V of 1998), ss. 47, 92— 
Scheme suit—Order passed under scheme framed under 
s. 92, whether appealable. 

No appeal lies against an order passed by a Court 
in exercise of a powbr conferred upon it under a 
scheme framed in a suit under s. 92, Civil Procedure 
cen Jeranchod Bhogilal v. Dakore Temple Com- 
mittee (1), Sivan Pillai v. Venkateswara Iyer (2) 
and Abdul Hakim Baig v. Mahomed Burrammuddin 
(3) followed. 

Appeal against an order of the District 
Court, Trichinopoly,in E. A. No. 135 of 
1923, dated yth April, 1924, 1n O. S. No. 1 
ofl917. > 

FACTS.—In a suit under s. 92, Civil 
Procedure Code, one of the clauses of the 
scheme framed provided in respect of 
certain temple properties of which the 
defendants trustees were in possesgjon "that 
. the defendanís do credit ine the temple 
accounts with Rs. 400 on account of income 
of items Nos. 1—5 and 8 for 5 years.” There 
was a clause providing for alterations 
in the scheme to be made by the Court 
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on application by parties. The plaintiffs 
applied under the said clause for a direc- 
tion to the trustees to lease out the said 
lands in public auctioa for the next 5 
‘years and to conclude the lease in favour 
of the highest bidder. The defendants 
opposed. A Commissioner was appointed 
to report the income of ‘the properties. 
He stated the figure as Rs. 395. On a 
consideration of the circumstances of the 
case and the arguments of the parties 
the Ceurt decided not to give directions 
for furtheg auctioning but directed that 
the trustees in possession ought to credit 
Rs. 500 towards the income for the next 
9 years instead of Rs. 400 as before, Against 
this order, the plaintifis-petitioners appeal- 
ed to the High Court. 

. Mr. L. S. Viraraghava Iyer, for the Ap- 
pellants. 

Mr. K. G. Srinivasa Ayyar, for the Re- 
spondents, 

JUDGMENT.—No appeal lies, g 
Jeranchod Bhogilal v. Dakore Temple oe 
mittee (1), Sivan Pillai v. Venkateswara 
(2) and Abdul Hakim Baig v. Muhammed 
Burrammuddin (8). f 

The appeal is dismissed with costs 
The memorandum of objections is also dis- 
missed with cosis. 

Y. N. V. Appeal dismi 
_@) S7 Ind. Cas. 313; 49 M. Ls cart Pus J 
555: A. L R. 1925 P. ©. 155; L. B. 6 A. (P.O) H7: 
(1825) M. W. N. 474; 2 O. W. N. 535; 41 G. L. J. 628: 
29 L. W. 246; 27 Bom. L. R. 872; 30 O. W.N. 456 


(P O). . 
(2) 92 Ind. Cas. 556; 221. W, 796: A. 
MOER ; A.I. R. 1996 
(3) 95 Ind. Cas. 720; (1926) M. W. N. 228. 
1926 Mad.°559; 49 M, Saa ) $ AL m. 


. 
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-ALLAHABAD HIGH COURT. 

SecoxD Civin APPEAL No. 499 oF 1925. 

P . - "p 27, 1927. 

' Present: —Mr. Justice Iqbal Ahmad 
"Mr. Justice Kandel. Rd 
BAKHTAWAR SINGH AND orHERS— 
PLAINTIFÉS——APPELLANTS 
versus . 
Chaudhri BALWANT SIN GH—Dersnpanr 
UE. V CHESPONDINT, 

. P. Court o ards Act (IV 2 
20—Suit by creditor before RE of pU pu 
Court of Wards—Collector cognizant of Aa 
Notification under s. I7-—-Omission by creditor to 
prefer claim in time—Suit, if liable to be dismissed— 


‘Good and sufficient’ cause for failure to i 
ni c J re 
Znal Statutes—Strict conetruction, Brez er claim 
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Where before the Court of Wards had assumed 
buperintendence of an estate, a creditor had put his 
claim into suit and after the estate had been taken 
charge of by the Court of Wards, the Collector had 
been informed of the institution’ of the suit and 
being cognizant of the fact had asked the trial Court 
to adjourn the case with a view to enable him to 
defend the suit : 

Held, that the fact that in the meanwhile the 
Collector had issued a notification under s. 17 of 
the U. P. Court of Wards Actio ereditors for pre- 
ferring claims and the plaintiff had not preferred his 
claim in time did not entail the dismissal of his 
suit inasmuch as he would under the circumstances 
be entitled to the benefit of the i i to*s. 20 of 
the Act. [p. 634, col. 2; bs 635, col. 1] e 

Provisions of law whic impose a vus on persons 
who fail to comply with those provisions must be 
strictly construed. [p. 635, col 2.) 

Collector of Ghazipur v. ‘Balbhaddar Singh (1), fol- 


lowed. 

Second appeal from a decree of the 
Additional Judge, Saharanpur, dated the 
13th of December, 1924. 

Mr. P. L. Banerji, for the Appellants. 


JUDGMENT,—This is a plaintiffs’ ap- 
peal and arises out of a suit for recovery 
of Rs. 2,749-6-0 from Chaudhri Balwant 
Singh on account of part of sale considera- 
tion paid by the plaintiffs and damages. 

There is no controversy about the facts. 
On the 4th of September, 1918, the plaint- 
iffs purchased certain property from the 
defendant' for a sum of Rs. 2,000. Prior to 
the sale the defendant had entered into a 
contract with Ranjit and Bhudat to sell 
the same property to them. After the 
purchase by the plaintifis, Ranjit and 
Bhudat brought a suit e for specific per- 
formance of the contract of sale entered 
into by the defendant. That suit was cqn- 
tested by the present plaintifis But was 
decreed with the result that in execution 

eof the decree obtained by them} Ranjit and 

Bhudat got possession of the property, 
sold to the plaintiffs, on the 4th Decem- 
ber, 1920. In the sale-deed executed by 
the defendant in the plaintiffs’ favour 
there was a stipulation to the effect that if 
for any reason the property sold passes 
out of the plaintiffs’ possessions the plaint- 
iffs will be entitled.to realise the sale con- 
' sideration paid by them with interest at 
Re. 1 per cent. per mensem. 

The plaintiffs, admittedly, out of the sum 
of Rs, 2,600 have already received a sum 
Rs. 1,900. The plaintiffs claimed the balance 
of Rs. 700 and Rs. 930- 2-0 on aecount of 
costs alleged * to have been incurred by 
them in defending the suit filed by Ranjit 
and Bhudat, andafurthersum of Es. 1,119-2-0 
on account of damages. 
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After the institution of the suit the Court 
of Wards assumed superintendence of the 
property of Chaudhri Balwant Singh and 
a notice under s.17 of the Court of Wards 
Act (Act IV of 1912) was issued calling 
upon all persons having claim against 
Ohaudhri Balwant Singh to prefer their 
claim before the Collector with full par- 
ticulars supported by documenta, on which 
their claim was based, on or before the 15th 
of June, 1924. 

After the property of the defendant had 
been taken charge of by the Court of 
Wards the Collector was made a party to 
the suit, and service of notice of the suit 
was effected on him on the llth of Janu- 
ary. 1924. On the 27th of March, 1924, the 
Collector, by means of a letter, requested 
the Civil Court to allow six months’ time 
with a view to enable the Collector to de- 
fend the suit. This letter was followed 
by an application to the same effect by the 
Collector dated the 7th of April, 1924. The 
Court granted time to the Collector up to 
the 3rd of July, 1924, and a written state- 
ment was filed by the Collector on that 
date, viz, the 3rd of July, 1924. By the 
time that the written statement was filed, 
the period fixed by the notice issued 
under s. 17 of tbe Court of Wards Aet 
had expired, and it is common ground 
that the plaintiffs had not, as required by 
that section, preferred their claim with par- 
ticulars thereof to the Collector. 

Ong of the pleas urged in defence was 
that the failure of the plaintiffs to prefer 
their claim as yequired by s.17 entailed 
the dismissal of their suit, inasmuch as 
by the provisions of s. d8 of the Court of 
Wards Act the claim of the plaintifis must 
be deemed to have been dischatged. This 
contention has found favour with both the 
Courts below with the result that the 
plaintiffs’ suit has been dismissed by those 
Courts. 

We are unable to agree with the deci- 
sions of the ‘Courts below. It is true that 
ordinarily if a claimant against a ward of 
the Court does not submit his claim to 
the Collector in pursuance of the provi- 
sions of 8.17 of the Court,of Wards Act, 
his claim is to be deemed discharged be- 
cause ofethe provisions of s. 18 of the 
same Act. Butitis provided by the pro- 
viso to s. 20 of the Act, that a claim- 
ant, who has failed to notify his claim 
under s. 17 of the Act, can maintain 
a ‘suit in respect of his claim provided 


Li 
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he shows good and sufficient cause for 
his failure to notify his claim to the Col- 
lector. Under the circumstances of the 
present case we have come to the conclu- 
sion that the benefit of the*proviso to s. 20 
of the Aet must be extended to the plaint- 
iffs, The plaintiffs before the Court of 
Wards had assumed superintengence of the 
property of Chaudhri Balwant Singh de- 
fendant had put their claim into suit. 
After the property of the defendant was 
taken charge of by the Court of Wards, the 
Collector was informed of the fact of the 
institution of the suit. He must have 
known the basis of the plaintiffs’ claim. 
Being cognizant of this fact he asked the 
trial Court to adjourn the case with 4 view 
to enable him to defend the suit. The 
time prayed for by him was granted. These 
being the facts there is no escape from 
the conclusion that the Collector knew the 
particulara of the claim of the present plaint- 
iffs and that the plaintiffs, havingalreadysued 
ina CourtofLaw, may have bona fide believed 
that it was not at all necessary for them 
to notify their claim to the Collector. The 
facts noted above appear to us to furnish 
good and sufficient cause for the failure of 
the plaintiffs to notify their claim to the 
Collector. It is to be noted that provisions 
of law which impose a penalty on a person 
who fails to comply with those provisions 
must be strictly construed. To dismiss the 
plaintiffs’ suit on the technical ground on 
which their suit has been dismissed ,by 
the Courts below ‘would be to exact’ an 
extreme penalty fora piecé of neglect due 
to mere ignorance. and as pointed out in 
the cise of Collector of Ghazipur v. Bal- 
bhaddar Singh (1) an extreme penalty of 
the nature referred to above should not be 
exacted from the plaintiffs in the present 
case, i 

For the reasons given above we hold that 
the plaintiffs were entitled to a decree for 
a sum of Rs. 700 with interest at rupee 
one per cent. per mensem from the 4th 
of December, 1920, the date on which the 
plaintiffs were dispossessed from the pro- 
perty purchased by them up to the date 
of. the institution of the suit. Thereafter 
the plaintifis will be entitled to get in- 
terest at the rate of Rs. 6 per cent. per 
annum upto the date of realizafion. 


The plaintiffs’ claim as regards costs 
incurred by them in the trial Court and ‘ 


(1) 17 Ind. Cas. 25; 10 A. L. J. 234. 
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as regards damages claimed by them was 
untenable and has not been pressed in ap- 
peal before us. 

The result is that we allow this appeal, 
and, modifying the decrees of the Courts 
below, decree the plaintiffs’ suit for a sum 
of Rs. 700 with interest at rupee one per 
cent. per mensem from the 4th of Decem- 
ber, 1920, upto the date of the institution 
of the suit. The plaintiffs will be entitled 
to interest at Rs. 6 per cent. per annum 
on the decretal amount from the date of suit 
upto the date of realization of the amount for 
which a decree has been passed in their 
favour. The parties will be entitled to pay 
and receive costs in proportion to their 
success and failure in all the Courts. 

A, N. A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MiscELLAN&OUS O1vin ArreaL No. 42 or 1926. 
April 93, 1927. 

Present:—Mr, Findlay, J. C., and 
Mr. Macnair, Officiating A. J. C. 
VINAYAK NARAYAN DATAR— 
PLAINTIFF—APPELLANT 
versus 
SAKHARAM LAXMAN MAHAJAN— 
DEFENDANT— RESPONDENT, 

Will—Proof of genuineness—W ill written by person 
taking great benefits under it—Necessity of strict 
scrutiny of evidence. 

The circumstance tat the writer of a Will isa 
person who has to take very great benefits under it 


.must put a Court on guard and cause it to be 


vigifant in examining the evidence in support of the 
instrument. [p. 638, col. 2.] 


Appeal against the judgment of the Ad- 
ditional District Judge, Nagpur, dated the 
a August, 1926, in Civil Suit No. 7 of 
1925. 

Sir, S. R. Vaidya, for the Appellant. 

Sir B. K. Bose and Mr. R. B. Gadgil, for 
the Resp®ndent, 


JUDGMENT.—The appellant Vina- 
yak's application for Probate of a document 
alleged to be the Jast Will and testament of 
Vithal Balwant Mahajan of Nagpur, who 
died at Umarkhed (Yeotmal) on the 18th 
September, 1924, has been dismissed by the 
Additional District Judge, Nagpur. The 
appellant is a natural brother of the deceas- 
ed. The applieation was opposed by the 
present respondent Sakharam who denied 
tha the Willin question, which is alleged 
to Have been executed on the 10th Septem- 


636 
ber, 1924, two days before the testator died, 
was ever executed by him. It was also 
denied that,in any event, the testator was 
in a disposing state of mind at the time 
when thealleged Will is said to have been 
executed by him, and the coutention was 
frankly put forward that the Willin ques- 
tion was a forgery, which had been effected 
as a result of the conspiracy between the pre- 
sent appellant Vinayak Narayan Datar, 
Mr..S. ©. Gadgil, Pleader, and Bhaskar 
Sadasheo Kelkar, alias Aba, with a'view to 
appropriating the estate for the benefit of 
the persons who are legatees under the 
Wil. 


“ Tt is unnecessary here to repeat the vari-: 


ous pleadings which were put forward on 
either side by the parties to this litigation, 
but, on the issues which arose on these 
-pleadings, the Additional District Judge 
gave the following findings :-- 

^ (i) that it had not been proved that 
the Will was, in reality, executed by Vithal 
‘Balwant Mahajan ; 

(it) thatit had not been proved that the 
testator wasin asound disposing state of 
mind at the time of the alleged execution; 

(iii) that it was not proved that the tes- 
tator had been made awareof the contents 
or that he had given his approval thereto; 
and 

(iv) that the respondent Sakharam was 
related to the late testator and was his 
gotraja sapinda. 

On these findings the application was 
dismissed. 

It will help to clarify the position if we 
give a short resume of events which oecur- 
red during the last six months of the tes- 
tators life. He took ill at Nagpur in 
February or March 1924, First of all, 
malaria was suspected and subsequently 
tuberculosis ; cf. the evidence of Dr. Khare 
P. W. No. 3) who was attending the testator. 
On his advice, Vithal Balwant Mahajan was 
removed to Bombay, partly in order that he 
might get the advice of spbcialists and 
partly in order to avoid the heat of Nagpur. 
Meanwhile, the respondent Sakharam had 
also left.for Konkan in the Bombay Presi- 
dency. The testator andthe appellant left 
Nagpur for Bombay in June, 1924. In Bom- 
bay, the medical opinion was that the di- 
sease from which the testator was suffering 
was not tuberculosis. On the 10th of July, 
1924, he left Bombay for Umarkhed (Yeot- 
mal) where he went to reside with Raghu- 
nath Bhaskar Kelkar (P. W. No. 5), Adsist- 
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ant Medical Officer, who was then stationed 
there. The relationship of this man to the 
family willbe seen from the genealogical 
tree contained in Annexure Af. Ou the 18th 
of August, 1924, the appellant with his 
mother left Nagpur for Umarkhed. On 
the 7th September, 1924, Bhaskar Rao 
Kelkar (P. W. No. 9)also arrived at Umar- 
khed, On the following day, this witness 
prepared a draft of the Will (Ex. P-76) and 
on the 14th of the same month the witness 
left Umarkhed. On the 16th of September 
at 8a. m., the testator is alleged to have 
executed the Will, which on the same day 
later on he handed over to his mother. At 
2 or 2-3) Pp m. the appellant is said to have 
informed Raghunath Bhaskar Kelkar (P.W. 
No. 5) of the execution of the Will and this 
witness is said to have varified the fact from 
thedying man. In the evening the appel- 
lant is also alleged to have told Trimbak 
Rajurkar (P. W. No. 2),a clerk to the Dis- 
trict Registrar at Yeotmal, who was then 
Officiating as Sub. Registrar, Umarkhed, of 
the execution of the Will, and both on the 
16th of September, 1924, and the following 
day the witness is said to have asked the 
testator to have the Will registered, but he 
declined to have this done. The same even- 
ing the testator became delirious and died 
the following day. On the 19th September, 
1924, the appellant left Umarkhed for 
Nagpur and en route there met Mr. Gadgil, 
Pleader, on his way to Umarkhed to see the 
diseased man, and the appellant informed 
him of the execution of the Will. Mr. Gad- 
gil thereupon desisted from his intention 
of going to Umarkhed and returned to 
Nagpur with the appellant. 

The learned Additional District Judge 
has devoted considerable attention to the 
question of the authenticity or otherwise of 
the testator’s signature on the Will in suit. 
In that connection, we have absolutely di- 
vergent evidence from the handwriting 
experts, Shah (P. W. No.6) and Brewster 
(D. W. No. 11) whohave been examined on 
Counsel on either side has 
laid no stress on this expert evidence, it 
being apparently taken that the two ex- 
perts equally balanced one another. 

For our own.part, after examining the 
signat@re and keeping in mind the extreme- 
ly parlous and prostrate state in which the . 
dying man was, we think there is consider- 
able ground for preferring the evidence of: 
Brewster (D. W. No. 11), If. as is said to be 
T *Bee at the end of the judgment, Ten 
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the case, the man was only able to turn 
over on his side and make his signature 
when prone, one should have expected to 
find a much greater difference than in real- 
ity exists between the signature on the 


Will and other admitted signatures of 
Vithal Balwant Mahajan. 


There are, however, many qther highly 
suspicious points in the present appellant’s 
case, It is impossible to avoid the conclu- 
sion that the idea of having a Will execut- 
ed did not emanate from the boy himself. 
This idea was obviously hatched at Nagpur. 
The appellant (cf., the evidence of Mr. Gad- 
gil, P. W. No 7, page 85 of the record), had 
had a talk with the witness about the ad- 
visability of getting the deceased to exe- 
cute a Will. Mr. Gadgil seems even to have 
gone into details and suggested a form of 
preamble as well asthe appointment of un 
executor. Both these suggestions are em- 
bodied in the Will in suit. Apparently, the 
appellant found it difficult to make the 
suggestion to the testator and Bhaskar 
Rao Kelkar (P. W, No. 9) alias Aba, the 
elder brother of the testator's mother, was 
' then brought on the scene. He candidly 
admits having prepared the draft of the 
Will (Ex. P-76) and says he prepared the 
draft on the lines of one made by the late 
Balwantrao Méhajan. It is highly signifi- 
cant that the draft of the Will was apparent- 
ly prepared as a result of consultation 
between Mr. Gadgil and appellant on the 
one hand and the appellant and this wit- 
ness (P. W. No. #) on the other, andat is 
further curious that the Will was apparent- 
ly not even read over to the dying man 
who was certainly not in a condition to read 
it for himself. Another eurious cireum- 
stance is that one Bangaji, who had accom- 
panied P. W. No. 9 to Umarkhed and had 
been present at some of the occurrences on 
the 8th and 9th Septeniber, has not been 
examined at all in the case. 


The appellant's further story is that at 
84, M. on the 16th of September the dying 
man called him and asked him to scribe 
the Will. The appellant did so and, ac- 
cording.to his story, Vithal Balwant Ma- 
hajan executed it when no one else was 
present. The appellant tells what seems to 
us to be an utterly ineredihlje story in 
this connection. With regard to the lack 
of any attesting witnesses, the” appellant 
asks us to believe that he suggested to 
Vithal Balwant that it would be desirable 
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to have the Will attested but the latter re- 
plied both as regards attestation and regis. 
tration that it was unnecessary at the time 
to have these formalities carried through. 
The failure to have the Will at least attest- 
ed, if not registered, is the more extra- 
ordinary in that in a place like Umarkhed 
there must have been numerous reputable 
people available whose services could have 
been used in this connection, for example, 
Trimbak Rajurkar (P. W. No. 2) Sub- 
Registrar, was a close neighbour. Anóther 
curious and guspicious fact is that the Will 
was not handed overto the executor but to 
the mother of the testator, an illiterate 
woman. 

We have already pointed outthat the ap- 
pellant on his way back to Nagpur met Mr. 
Gadgil en route for Umarkhed and inform- 
ed him of the testator's death and of the 
fact of the execution of the Will. Mean- 
while, after bis return to Nagpur, the ap- 
pellant met Narayanrao Kelkar (P.W. No. 1) 
a relation of the family. This gentleman 
we can see no reason whatever for dis- 


‘crediting and ifhis evidence be true, it is 


diffieult, on any reasonable hypothesis, to 
suppose that the Will in question is a 
genuineone. Mr. Kelkar had always taken 
& keen interest in Vithal Balwant and it 
was his intention to have gone and seen 
Bim on the 29th of September, 1994. He 
received intimation of the death in a wire 
sent from Basim on the 23rd of September 
1924; by Babu Datar, the appellant. It is 
noticeable that this wire was only sent five 
days after death had occurred. Meanwhile 
Mr. “Kelkgr (P. W. No. 1) had come to Nag- 
pur on the 20th of September and met Mr. 
Gadgil (P. W. No. 7) on the 21st idem, as 
well as the appellant. Extraordinarily 
enough, the appellant did not tell Mr. Kel 
kar that Vithal Balwant Mahajan was dead: 
on the contrary he seems to have devoted 
his attention to dissuading Mr. Kelkar from 
attemptifig the journey to Umarkhed by 
informing bjm that” there was cholera at 
Basim and that the road was very bad, these 
reasons also being adduced for Mr, Gad gil's 
return without having completed the jour- 
ney to Umarkhed. Later in the day, Mr. 
Kelkar went to see Mr. Gadgil and asked 
him if he had advised the testator to make 
a Will. Mr. Gadgil did not explicitly inform 
Mr. Kelkar that the Will had b&en executed 
but merely threw out the suggestion that 
something ofthe sort had been dont, but 
curiously enough both men suppressed 
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from Mr. Kelkar the fact that Vithal Bal- 
want was already dead. 

A more suspicious attitudeon the part of 
those who had undoubtedly been anxious to 
get the dying man execute a Will cannot be 
imagined. There seems every ground, in 
short, for supposing that, although a draft of 
the Will had, undoubtedly, been prepared, 
the dying man was not prepared to sign it, 
and everything points to the fact that he was 
anxious, before doing so, to. see Mr. Kelkar 
(P. W. No.1), while the appellant and his 
coterie were equally anxious by any means, 
fair or foul, and by deliberafe prevarica- 
tion aad lyingto prevent Mr. Kelkar from 
visiting the sick man at Umarkhed. 


We are, in short, in full agreement with 
the considerations adduced by the Ad- 
ditional District Judge in this conneetiqn. 
We are of opinion, in the first place, that 
the signature on the Willis far too delibe- 
rate and too well made to have been made 
by the deceased in the state he was admit- 
tedly in at the time of the. alleged execu- 
tion. The extraordinary conditions of 


secrecy, under which the Will was executed, 


are also in the highest decree suspicious. 
Onno reasonable theory is it possible to 
account for the absence of witnesses at the 
time of execution, for the non-attestation of 
the Will and for its non-registration except 
'on the single theory that the alleged signa- 
ture of the testator isa sheer forgery. We 
do not find it necessary to go in detailin the 
matter of the internal evidence ofthe Will, 
for the Will is precisely of the nature 
which the appellant and his coterie would 
have been anxious to bring inte beitg in 
their own interests. 


In a case like the present where a party 
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writes a Will under which he has to take 
very great benefits, that circumstance of 
itself must put aCourt on guard and cause 
itto be vigilant'in examining the evidence in 
support of the instrument. When thistest is 
applied to the pfesentcase, all circumstances 
surrounding the preparation of the draft 
of the Will, the scribing of the Will by the 
appellant, the alleged signing of the Will by 
the testator, and lastly but not leastthe ex- 
traordinarily secret attitude which the. ap- 
pellant and his partisans took up with re- 
gard to the execution of the Will, and’ even 
as to the fact of the testator being still alive 
or dead, are replete with suspicion, and the 
case, in short, is one in which we cannot 
find theslightest reason fordisturbingtheun- . 
doubtedly sound findings of fact which the 
lower Court has arrivedat in this connection. 

As far as the question of Vithal Balwant 
Mahajan having been in a disposing state 
of mind at the time of the alleged execu- 
tion of the Willis concerned, there is evid- 
ence on record that he was undergoing in- 
tense suffering, but such a state does not 
necessarily mean that he had lost his 
powers of intelligence or of consciousness. 
We do not, however, deem it necessary to` 
record any definite finding as to whether 
the deceased was at the time of the alleged 
execution of the Willin a disposing state of 
mind or not for the simple reason that we 
are convinced that he never did execute 
this Will himself. 

These findings govern the appeal which 
is „accordingly dismissed. The appellant 
must bear the respondent’s costs. Oosts in 
the lower Court as already ordered. We 
fix Rs. 200 as Pleader's fees. 
^ G, R. D, * Appeal dismissed. 

A. N. A. .7 


(Annexure A.) 
FOCUS d ee oY 


[ 
Sadashivrao 


om [ow 


1 i A 
R. B. Narayanrao Kelkar, 
P. W. No. 1. 


i | 
Bhaskerrao alias Aba, (died 27th February 1923) Dwarkaban, P. W. M. 1, 
P. o. . 


W. No. 9 Rukhmabai alias Mai 


o. 1 (on common), 


married to R. S. Balwantrao married to Naravanrao Doctor. 


Mahajan, died December 1906 


t Vithal died 18th September, 1924 
| alias Shanker Vithal, adopted. 


| 


[o | 
hunath alias , Mathubai 
mig Raghunath, married to Mr. S. G, Gadgil, 
: P.W. No.5. alias Shambhurao, P, W, No. 7, 








$ LI 


[eire cde esl 
Vinayek, Cham poo, Shanker, Shanta, Datta- 
Narsoo, plaintiff, married given in 





) 
Bagu, 
un-  trapya. 

P. W. .to Aba adoption married. 
No, 10. Patankar, to 
P. W, Rukhumabai 
No, 4. widow of 
R, S, Balwantrag 
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LAHORE HIGH COURT. 
SECOND Crvit APPEAL No. 798 or 1923. 
April 21, 1927. 
Present:—Sir Shadi Lal, Kr., 

Chief Justice, and Mr. Justice Jai Lal. 
SANGAT SINGH AND ANOTHER— 
DEFENDANTS—A PPELLANTS 

versus : 
ISHAR SINGH. AND ANOTHER—PLAINTIEFS 
AND Musammat KIRPI AND ANOTHER— 


DEFENDANTS—RESPONDENTS. 

Custom — (Punjab)—Alienation—' Ancestral land’, 
meaning of —Oceupancy right held by common ancestor 
—Acquisition of proprietary rights by last male-holder 
— Land, whether ancestral. 

Where a common ancestor occupied land only as 
an occupancy tenant and the rights of ownership 
were acquired by the last male holder, the land can- 
not be said to be ancestral. 


Second appeal from the decree of the 
Additional District Judge, Hoshiarpur, 
dated the 6th March, 1923, varying that of 
the Subordinate Judge, Second Class, 
Hoshiarpur, dated the 10th of July, 1922. 

Lala Badri Das, R. B., and Mr. J. L. 
Kapur, for the Appellants. 


JUDGMENT.—The dispute in this 
appeal relates to a moiety of the estate 


left by one Ran Singh, whose relationship . 


with the contesting defendants is shown 
in the pedigree-table set out in the judg- 
ment of the lower Appellate Court. It is 
beyond dispute that Ran Singh’s first 
eousin Maya Singh was entitled to sueceed 
to one-half of the estate and that he 
transferred his share of the inheritaneé to 
the plaintiffs. . 

Mr. Badri Das for the contesting defend- 
ants contends that Maya Singh had re- 
nounced the world, and that he was con- 
sequently nbt entitled to inherit the pro- 
perty of Ran Singh. On. this question 
the Courts below have recorded their opin- 
ion against the appellahts and we see no 
reason whatsoever to dissent from that 
‘conclusion. Nor do we find any evidence 
in support of the contentio? that Ran 
Singh was entitled to only-one-fourth and 
not to one-half of the house in dispute. 

With regard to the land, itis urged that 
it is ancestral gua the contesting defend- 
ants and that the dale effected by Maya 
Singh in favour of the plaintiff, should 
nof effect the 'reversionary rights of the 
defendants after the death of the vendor. 
The history of this land is set out in the 
judgment of the lower Appellate Court 
‘at page 9 of the printed paper-book, and 
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we find that, though the common ancestor 
Jassa occupied the land ase an occupancy 
tenant, the rights of the landlord were 
purchased by Ran Singh himself, The 
occupancy rights, therefore, merged in the 
proprietary rights and the learned Counsel 
for the appellants has not been able 
to cite tous any authority in support of 
his contention that the property should, 
in these circumstances, be treated to be 
ancestral property. 

We accordingly affirm the decision of 
the lower Appellate Court and dismiss the 
appeal. 


R. L. Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE Ranaoon HiaGH Covert, 
March 31, 1927. 
Present:—Lord Phillimore, Lord War- 
rington of Clyffe and Sir John Wallis, 
JOHN AGABOG VERTANNES AND 
oTHERS—APPELLANTS 
. versus 
JAMES GOLDER ROBINSON AND ANOTHER * 
— RESPONDENTS. 

Will.—Construction— Effeets', whether conveys im- 
moveable property—Context, importance of—Convey- 
ance by executor for debts after winding up—Shares 
of beneficigries, how far affected—Conveyance by execu- 
tor, whether necessary to perfect title of beneficiaries 
—Landlord and tenant—E#stoppel against denying title 
—KEHstoppel—Geheral principles—Evidence Act (I of 
1872), ss. 115, 116. . 

An Armenian Christian died leaving a Will the 
material portion of which ran as follows :— 

I do hereby appoint Mary my wife the.sole execü- 
trix of this my Will. I do hereby revoke all Wills and 
dispositions heretofore made by me, and do publish 
and declare this to be my last Will and testament. 
I give and devise and bequeath my three houses 
numbered respectively 68, 68-A, 68-B, gn Halpin Road, 
in thesaid town of Rangoon, together with land 
thereto belonging and all the out-offices and buildings 
standing thereon, and allmy household futnitures, 
carréages, horses, chattels and effects, and all moneyg 
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and debts due and owing to me which I shall be pos- 


sessed of at the time of my death unto my said execut- 


rix absolutely. 

The testator was possessed of other immoveable 
property besides that mentioned in the Will, viz, an 
estate at Konkine. His widow obtained probate and ad- 
ministered the estate and the family of the deceased 
consisting of the widow and four sons moved to the 
Konkine estate. The widow conveyed the estate for 
debts contracted by her but the whole family con- 
tinued to remain in possession under an agreement 
of lease in favour of the eldest son. On notice to 
quit being issued, the sons disputed the title, of the 


purchaser and set up their own rights in the estate, 


and the purchaser sued for possession: , e 

Held, (1) that though the word ‘effects’, like many 
other words of general and indefinite meaning, may be 
sufficient in a certain context to pass immoveable as 
well as moveable property and a fortiori it would 
be so in India where there is little distinction be- 
tween moveable and immoveable property in matters 
of succession, yet the context in the case was not 
capable of such a construction, and that consequently, 
the Konkine estate did not pass.to the widow under 
the Will; [p. 643, col. 1.] 

Hogan v.. Jackson (1) and Attornery-General for 
British Honduras v. Bristowe (2\, distinguished. 

(2) that inasmuch as the estate had been wound up 
long before the sale by the widow, she had no right 
to convey the estate as an executrix; [p. 644, col. 


1. 

ba that the mere fact that she had not distributed 
the shares to her sons did not confer on her a title 
to convey nor give a good title to the plaintiff who 
had taken from her with knowledge of the circum- 
stances; [ibid.] 

Bijraj Nopani v. Pura Sundary Dasee (3), ex- 
plained IONS 

(4) that the conveyance by the executrix did not, 
therefore, convey anything more than her own share 
init; [p. 644, col. 2.] 

(5) that inasmuch as the eldest son was a party to 
the lease he was estopped from disputing the plaint- 
iff's title under s. 116 of the Evidence Act; [ibid] 

(6) but that the other sons were not barred from 
claiming their shares either by the rule of estoppel 
or by the rule that he who seeks equity must do 
equity. [ibid.] 

Though the heirs of a person who had left a Will 
appointing an executor might, in stlictness, require 
conveyances from the executor to perfect their title, 
yet such niceties as conveyances by executors of 
shares of land are not in familiar use in India, except 
perhaps in the old Piesidency Towns, and they can 
rely on their beneficial title at any rate when they 
aredefending a suit brought against them. fp. 645, 
eol. 1.] ; 

Appeal from the Ratgoon High Court. 

Messrs. A. M. Dunne, K.C. and E. B. 
Raikes, for the Appellants. 

Sir George Lowndes, K.C. Messrs. H. B. 
Vaisey, Æ. C. and R. W. Leach, for the Re- 


spondents. 


` JUDGMENT. 


Lord Phillimore.—The narrative in 
this case is to the following effect. Sarkies 
Vertapnes was an Armenian Christian prac- 
tising as a Solicitor in Rangoon, In 1886 
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he made his Will, and the material part 19 
as follows:— 

“This isthe last Will and Testament of 
me Sarkies Vertannes of No. 68-A, Halpin 
Roard, in the town of Rangoon, British 
Burma. I do hereby appoint Mary, my wife 
the sole executrix of this my Will I do 
hereby revoke all Wills and dispositions 
heretofore made by me, and do publish 
and declare thisto be my last Will and 
testament. I give and devise and bequeath 
my three houses numbered respectively 68, 
68-A, 68-B, in Halpin Road, in the said town 
of Rangoon, together with land thereto 
belonging and all the out-offices and build- 
ings standing thereon, and all my house- 
hold furnitures, carriages, horses, chattels 
and effects, and all moneys and debts due 
and owing to me which I shall be possessed 
of at the time of my death unto my said exe- 
cutrix absolutely.” 

He died in May, 1897. At that time he 
was possessed of other immoveable property 
besides that mentioned in his Will—namely, 
certain land at Kokine in a suburb of 
Rangoon—and it is concerning this land 
that the dispute has arisen. 

His widow obtained Probate of the Will 
and administered the estate, sold the three 
houses in Halpin Road which are specified 
in the Will, paidall the debts including a 
mortgage on the Kokine landand was left 
finally with this land free from incumb- 
rances and Rs. 19,000 in August, 1904. 

The family then moved to the Kokine 
land and have resided there ever since, none 


.ofthem having, married. The eldest son 


died in 1917 intestate. 

There is valuable brick earth upon the 

Kokine land, and th$ widow embarked 
on a brick-making business in "which she 
was assisted by her eldest son us long as he 
lived. 
- The second son, who is the first defend- 
ant in the suit, came to England and 
acquired a call to the Bar, returned to 
Rangoon in 4900 and has practised as à 
barrister there. every since. The widow ia 
the Becond defendant. 'The third defend- 
ant is the one daughter. She was of full 
age before 1904 and carried on a dairy 
business on the same dand. * 

The fourth and fifth defendants were 
boys atthe,time when the. family settled 
at. Kokine. The fourth defendant was, for 
a short tithe, in the Port Commissioner's 
Office and then volunteered for service in 
the war, and was absent from January, 1915 
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till February, 1922. The fifth. defendant is 
in a mercantileoffice at Rangoon. This com- 
pletes the family. 

The widow appears to bea masterful and 
capable woman. She is stated to have 
helped her husband in? his legal work, 
and she took full control of the family 
and of the property. It is probable that 
she thought that the Koking land had been 
devised to her by virtue of some of the 
general words in the Wili; but it may be 
that she accepted the position that there 
was an intestacy as to these lands, and that 
her beneficial interests were limited to 
her widow's share, and that she notwith- 
standing had as executrix full power of dis- 
position. Which view her children took is 
uncertain. 


The first defendant, who ought to have 
known as much law as his mother says in his 
deposition, that healways thought that there 
was an intestacy as to this land, but that 
his mother convinced him .that as executrix 
she had full power of disposition. Whether 
this be a correct statement of what passed 

' between them and of his original view of 
the situation,is somewhat uncertain. But 
the point becomes immaterial. 


The younger children certainly acquiesc- 


ed in the assertion by the mother of her- 


full right of disposing of the property, very 
likely without minute enquiry as to the 
origin of this right. But they all deposed 
that they always believed that they had 
shares in the land. Nothing appears as to 
the view taken by the deceased son. « 

Though it is said that “very good bricks 
were made, the business wase not carried 
on at a profit; or, perhaps, it should be 
stated that it was not carried on at sucha 
profit as to maintain the widow and to main- 
tain the children so far as they were not 
maintaining themselves; and the widow 
began a course of borrowing on mortgage— 
probably i in the first instance to purchase 
plant for the business. . 

On the 3rd. November, 1904, she mort- 
gaged the property to a Chetty to secure 
s 20,000. The deed contains no recital, 
of the Willorof hertitle as executrix. It 
was made by .her as if she were absolute 
owner. The first defendant, however, 
joined init as a surety. He ‘thus became 
. aware of its Contents, and if*he really, at 
he time, thought that there was an intes- 
acy as to this property, it is remarkable 
hat he, being a barrister, should have 
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allowed the deed to take the shape which it 
did 


id. 

On the 15th November, 3905, this mort- 
gage was paid off, and a fresh mortgage 
given to the Burmah Building and Loan 
Association Limited for Rs. 30,000. The 
first defendant was not required to act as 
surety in this transaction. 

On the Ist February, 1909, the Burmah 
Building and Loan Association Limited 
assigned its mortgage to the firm of 
Robinson and Mundy, in which the 
present plaintiff, Mr. Robinson, was one of 
the partners. The firm were engineers 
and contractors and purchasers ofthe bricks, 
The widow was one of the attesting witnes- 
ses to this assignment, and presented it for 
registration. Shortly after this, the firm 
ot Robinson and Mundy were requested 


«by the widow to make further advances, 


and began on the 6th January, 1910, 
with an advance of Rs. 800; and seventy- 
three further receipts for similar advances— 
all for comparatively small sums—and 
certain promissory notes were produced at 
the trial. 

Early in 1916 Robinson and Mundy dis- 
solved partnership, and the debtdue from 
the widow was agreed to be assigned to 
Robinson, 

By deed dated the 17th February, 1916, 
RobinsonandMundy reconveyed the property 
to the widow; but the plaintiff Robinson 
kept the title-deeds to secure an equitable 
mortgage for the debt, which was reckoned 
up on the Ist April, 1916 as amounting to 
Rs. 91,600. The widow also gave a 
promissory note for this sum to the plaint- 
1 s . 

On the 21st. April, 1917, the plaintiff res 
quired his” money, and wrote to the firgf 
defendant to say that he must tell his 
mother thatif the interest due was not 
paid off he would call in the whole of 
the loan. The first defendant states that 
this ecqme as a surprise to him, and that he 
had no idea of the, extent of his mother's 
borrowing till he then came to inquire. 

However this may be, negotiations by. 
the first defendant and his mother with 
the plaintiff then began. They resulted in 
an agreement of the 9th May 1918, between 
the three, whereby the widow, described as 
the mortgagor, agreed to transfer forthwith 
absolutely to the plaintiff the land, the 
bricks, and the brick-makfng plant. The 
plaintiff agreed not to sell the property 
for a year, though he was to bè allowed 
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to sell bricks or any part of the plant. 
He agreed to convey the property to the 
mortgagor orto ny person she might name 
for the sum of Rs. 1,09,660, which was 
agreed as the then existing amount of 
debt, 

' The plaintiff agreed to let the premises 


to the first defendant, who was described : 


in the agreement as the bailee, fortwelve 
months from the lst May at the rent of 
Rs. 150 per month. There were some other 
provisions not necessary to relate. Of even 
date with this agreement was a conveyance 
of the property in the ordinary “form by 
‘the widow to the plaintiff, the considera- 
tion being the release of the debt. 

When the year came to an end, the first 
defendant asked to be allowed to con- 
tinue tenant, and was allowed to remain 
on fora time from month to month. Towards 
the end of 1919 the plaintiffs represent- 
ative entered upon the land for the pur- 
pose of making bricks, but the family re- 
mained living there, and the dairy business 
was kept on. 

On the 14th May, 1920, formal notice to 
quit atthe end of the month was sent to 
the first defendant, and this was countered 
by a lawyer's letter sent om behalf of the 
three younger childrer objecting to the 
plaintiff mauufacturing bricks and injuring 
the property, and claiming shares in the 
land as heirs of their father, stating fur- 
ther that they had been in occupation 
since his death. 

Thereupon on the 17th September, 1920, 
the plaintiff brought suit. 

By his plaint the plaintiff averred that 
the property had passed to the widow by 
the Will of her husband, that Prohate of the 
Will had been obtained by her as executrix, 
that she lived on the land with her children, 
had mortgaged it and finally conveyed it to 
him. Herelated the circumstances of the lease 
to the first defendant and payment of rent up 
to a certain date, and put the other defend- 
ants in the position of persons living on 
the premises during the tenancy by the 
leave and licence of the first defendant, 
then stated the notice toquit and the con- 
tention raised by the third, fourth and fifth 
defendants, and claimed ejectment, posses- 
sion, rent in arrears, mesne profits and 
costs, 

The second Sy arora put in no defence. 
The first defendant by his written state- 
ment set up his fatber's intestacy as regards 
bis property and Lis cleimas «re cf big 
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sonsto a share in it, and said that he 
entered intothe agreement of the 9th May, 
lv18, under the mistaken belief that his 
mother as executrix had power under the 
Indian Succession Act to mortgage and sell 
the property. He contended, therefore, that 
he had attorned tenant under a mistake as 
to the plaintiffs legal position, and that he 
was entitled to esist ejectment. 

The thirdand fifth defendants delivered 
a joint statement setting up the intestacy, 
saying that they and the fourth defendant 
had lived upon the land in their own right 
and denying all knowledge of the transac- 
tions between the plaintiff, the first defend- 
ant and their mother. The fourth defend- 
ant delivered a written statement substanti- 
ally to the same effect. 

When the issues came to besettled, the 
*plaintiff asked for an Issue No. llin the 
following words:— 

“ Are the defendants or any of them 
estopped from disputing the plaintiff's title 
by the provisions of ss. 115 and 116 of the 
Evidence ? 

This was allowed on terms that he gave . 
particulars of the estoppel which he relied 
upon, and these particulars, as will appear 
later, are of importance. 

When the case came to trial, three ques- 
{ions arose; the first turns on the construc- 
tion of the Will; the second upon the 
power of the widow if she was not devisee 
under the Will to sell the property as exc- 
cutrix and the third as to the alleged 
estoppel of the defendants, or, as it might . 
otherwise be put, their conduct disentitling 
them to equitable relief, 

The District Judge came to the conclu- 
sion thatthe Will did not*pass the Kokine 
land, and thatthe widow did ngt*convey 
the land as executrix, but thatthe con- 
veyance was nevertheless valid, subject to 
the right ofthe children ifthey were not 
estopped by conduct or otherwise to charges 
on theland forthe value of their shares. 

He held thag the first defendant was 
estcpped fiom disputing the landlord’s 
title under s. 116, but that none of the 
defendants were estopped under s. 115. 

He, therefore, gave a decree for eject- 
ment of all the defendants and delivery 
of possession of the land and premises to 
the plaints, who was to have possession 
subject to chdrges for such distributive 
shares under the Indian Succession Act 
as the first, third, fourth and fifth defend- 
ants should be able to substaxtiate in 
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.properly instituted proceedings, and a 
decree for mesne profits against defend- 
ant No 1, with costs against defendants 
Nos, 1 and 2. 

Both sides appealed from this decision 
and the Judges in the High Oourt differed 
in opinion from the District Judge. They 
thought that the word "effects" in the 
Will was sufficient to pass the Kokine land 
to the widow, and that if it wera other- 
wise the first, third and fifth defendants 
"would be estopped by conduct, They agreed 
with the District Judge in thinking that 
the first defendant was also estopped as 
tenant, and that the fourth defendant was 
not estopped by conduct. On the whole, 
they granted the plaintiff the decree 
which he sought for and dismissed the 
appeal of thé first, third, fourth and fifth 
defendants with costs. 

It is from this decision that these four 
defendants have appealed to His Majesty in 
Council, 

Upon: the first point—that of the con- 
struction of the Will—their Lordships agree 
with the District Judge and are not of 
the opinion of the Judges in the High 
Court. 

No doubt the word “effects” like many 
other words of general and indefinite 
meaning, may be sufficient in acertain 
context to pass immoveable as well as move- 

_ able property, Further, it was rightly sub- 
mitted by Counsel for the respondent that 
if this would be so in Great Britain, it 
would be so a fortiori in India, where 
there is little distinction between move- 
able and immoveable property ‘when 
matters of succession have to be considered. 

But the context in this case is ndt capable 
of such a construction. After the specific 
devise of the three houses in Halpin 
Road, the Will proceeds “‘and all my house- 

hold furniture, carriages, horses, chattels 
and effects which Ishall be pos- 
sessed of at the time of my death.” It 
does not say “all other.” The words “which 
I shall be possessed of at, the time of 
my death” refer solely to “the household 
furniture, carriages, horses, chattles and 
effacts.” And after the specific reference to 
the Halpin Road property it is not lightly 
to be inferred that the testator intended that 
his other lands, whether then owned by 
him or to be, acquired thereafter, should 
pass by general words as such general 
words. . 

A number of cases were cited by the 


JOHN AGABOG VERTANNES v, JAMES GOLDER ROBINSON. 


643 
District Judge in which the word “effects” 
appears in the Will andin some of which 
the word was held sufficient, in others 
insufficient, to pass land. Primarily, no 
doubt, the word refers to personal estate or 
moveables, 

At their Lordships’ bar, Counsel further 
relied on two authorities, Hogan v. Jackson 
(1) for the special expression of Lord Mans- 
field’s opinion (at page 304*); and Attorney- 
General for British Honduras v. Bristowe (2) 
for the language (at p 1491). No doubt in the 
first of, these cases Lord Mansfield did say 
that the word “effects” was enough to pass 
the freehofd interest in land. But the 
words of the devise were “all the remain- 
der and residue of all the effects both 
real and personal which I shall die possess- 
ed of,’ and the oniy plausible suggestion 
ior a meaning of “real effects" if they did 
not carry freehold land, was that they should 
be limited to chattles real which in the con- 
text was most unlikely. 

In the case of Attorney-General for British 
Honduras v. Bristowe (2) one Grant, who 
carried on an enterprise called “Grant's 
Work,” cutting log wood on a particular 
piece of land under licence from the Spanish 
Government, ultimately after a series of 
circumstances, came to acquirea holding 
titleto the land itself. He, .by his Will 
after denouncing the evil effects of slavery 
manumitted all his negro slaves, making 
them subject to certain legacies, and in 
order that they might beable to pay these 
legacies off, left to them “and to their 
heirs and assigns; all my effects of what 
kind soever I may have in the Bay Hon- 
dutas, money in Great Britain or elsewhere 
my lands and effects in Jamaica excepted.” 
He proceeded to establish regulations for 
the Government of the slaves as a com-* 
munity, and, in the opinion of their Lord- 
ships, evidently intended that the slaves 
should enjoy the land and undertaking as 
a community under the regulations which 
he laid fown by his Wil, This case is far 
removed from that*which their Lordships 
now have under consideration and cannot 
help the respondent. 

Their Lordships can accept the view of 
the High Court that effects might include 
real estate, and that the words "due and 
owingtome" only qualify the words “moneys 

(1) (1715) 1 Cowp. 299; 98 E. R. 1096. 

(2) (1881) 6 A. O. 143; 50 L. J. P.O,15; 44 L. T.L 
“bage of (1775)l Cowp.—|Bd.] J 
+ Page of (1881) 6 A.O,—[Ed.) 
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and debts” and may be omitted for the 
purpose of construction. But even so, they 
cannot hold that there is any indication of 
the testator's intention to devise any land 
which he had or might hereafter have beside 
the Halpain Road property. 

The first point being, therefore, disposed 
of in favour of the appellants, the next 
question turns on the power of the widow 
to convey this property as executrix. By 
s. 4 of the Probate and Administration Aet, 
allthe property of the deceased vested in 
the éxecutrix as Such, and if it had been 


necessary in the course of winding up the. 


estate to part with or charge this property, 
the executrix could have made a good title. 
But the estate had been wound up by the 
year 1904, completely wound up, unless it be 
said that the executrix had not discharged 
her duty by transferring to the children 
their various shares. 
charge that duty did not confer on her 
a title nor give a good title to one who 
took from her with knowledge of the cir- 
cumstances, and inasmuch as the plaintiff 
knew ofthe Will and had taken legal advice 
upon its construction, he must be deemed 
to have been aware of the infirmity of the 
title of the widow. 

The case of Bijraj Nopani v. Pura 
Sundary Dasee (3) was cited on behalf of 
the plaintiff; but in that case the property 
was charged with two annuities and had 
then been mortgaged to pay the cost of past 
litigation, and the mortgage was being 
called in, and so the property had to be 
gold, and the executor was the proper person 
to make a good title. The doubt in the 
case arose because it happened toebe the 
fact that the executor was one of the sons 
of the daughter of the testator, and that 
“both his two brothers were also parties to 
the conveyance as grantors to the exclusion 
of their sisters, while in law the sons of 
the testator’s daughter were not the heirs, 
and had no interest to convey, becayse the 
daughters took their mother’s stridhan, 
The contention raised against the validity 
of the conveyance was that it was made by 
people who had no title, put their Lordships 
thought that whatever might be the impres- 
sion under which the vendors conveyed, 
the one of them who was executor could 
make a good title toa purchaser for value, 


(3) 24 Ind. Cas. 296; 411. A. 189; 27 M. L. J.93;1 
L. W. 555; 18 ©. W. N. 1813; (1914) M. W. N. 679; 16 
M. L. T. 338; 12 A. L J. 1185; 16 Bom. L. R, 796; 20 
D. L. J, 306; 42 C. 56 (P. O), 
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The head-note of the report is unfortunate- 
ly misleading.* It describes the executor 
and his brothers as having beneficial inter- 
ests in the property, whereas in fact they 
had no such interest. 

In their Lordshéps’ view the plaintiff can- 
not here rely upon the conveyance by the 
executrix being more than a conveyance of 
her own share or as passing the beneficial 
interests of the children. 

The question of estoppel remains. 

As regards the first defendant, his case 
seems concluded by s. 116 of the Evidence 
Act, which is as follows:— 

“No tenant of immoveable property, or 
person claiming through such tenant, shall, ` 
during the continuance of the tenancy, be 
permitted to deny that the landlord of such : 
tenant had, at the beginning of the tenancy, 
a title to such immoveable property; and no 
person who came upon any immoveable pro- . 
perty by the license of the person in posses- 
sion thereof shall be permitted to deny that 
such person had a title to such possession - 
at thetime when such license was given." 

Upon this point both Courts below have 
come to the conclusion whieh commends 
itself to their Lordships. 4 

The ease of Bilas Kunwar v. Desraj 
Ranjit Singh (4), is an authority, if any were 
necessary, in support of the view that has 
been taken. 

Their Lordships are, therefore, relieved 
from the necessity of considering whether 
this defendant might also be held estopped 
under the general provisions ofs. 119, or 
whether, as Counsel for the plaintiff pre-- 
ferred to put it, he was deprived by his con- 
duct of a claim to equitable relief. 

The case of the third, fourth and fifth 
defendants is different. It was, indeed, sug- 
gested that they also came under s. 116, 
because they were in occupation under the 
leave and license either of the plaintiff or 
of his tenant, the first defendant. But their 
Lordships do not take this view of the facts. 

As regards estoppel properly speaking, 
when the particulars given by the plaintiit 
come to be considered, any such case dis- 
appears, There was no representation by 
these defendants to the plaintiff that the 
property was wholly their mpther’s, or that 
she had the title to dispose of it.as execu- 


(4) 30 Inf. Cag. 299; 42 I. A. 202; 49 O. W. N. 1207; 
29 M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 13 A. 
L. J. 991; 17 Bom. L. R. 1006; 37 A. 557; 22 Ò. L. J, 
516; (1915) M. W. N. 157 (P. C). 


~*Head note of 411, A—[Ed.]?  . 
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trix. If the plaintiff supposed that the 
property was the mother's, it was not by 
, reason of any representations made by these 
defendants, It was & common error He 
had as long ago as May, 1909, taken the 
opinion of Counsel upon the construction of 
'the Will and had unfortunately received 
erroneous advice. Moreover, the dates given 
inthe particulars for the supposed repre- 
sentations are too late. "The plaintiff made 
no change in his position at or after those 
' dates, He had committed himself to the 
' advances to the widow long before. 
case of Kuverji v. Babai (5), which was cited 
in the course of the argument, is a useful 
authority. 

Counsel for the plaintiff appreciated this 
position, and submitted thatit was not so 
much a case of estoppel as a case of parties 
: seeking equitable relief who muet do equity. 


In their Lordships’ view, however these de- > 
fendants are not seeking equitable relief, 


“but standidg on their beneficial title. No 
doubt, to perfect their title, they in strict- 
ness, might require conveyances of their 
shares from the executrix (s. 113 of the 
Probate and Administration Act not apply- 
' ing) But it is well-known that except, 
perhaps, in the old Presidency towns, such 
niceties of conveyancing as transfers by 
executors of shares of lands are not in 
familiar use, and these appellants can at 
any rate as defendants rely on their bene- 
ficial title. : < 

In their Lordships’ view, these three de- 
fendants are entitled to Succeed, but the 
` first defendant is not so entitled.- 


Their Lordship? will humbly recommend 
. His Majesty that the judgments of the 
District Judge and of the High Court should 
be discharged, and that in lieu thereof the 
plaintiff should have a,decree for ejectment 
against the first and second defendants, and 
that it be declared that-he (the plaintiff) is 
entitled to one-third and one-quarter of the 
remaining two-thirds of the property in 
suit; and that the third, fourth and fifth 
defendants are each entitled to one-quarter 
of the two-thirds, with liberty to the plaintiff 
or to any one of these last three defendants 
to apply fora partition; that the plaintiff 
have judgmenj against the first defendant 
for his costs before the District Judge and 
in the High Court, and against *the second 
defendant for his costs before the District 
Judge; and that the third, fourth and fifth 


(5) 19 B. 374; 10 Ind. Dec. (x. s) 253, 
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defendants have their costs,in the Courts 
below and the whole costs of this appeal 
Their Lordships 
do not consider that the joinder of the first 
defendant has increased the costs of the 
appeal. 

Their Lordships will further recommend 
that the cause be remitted to the High Court 
at Rangoon to act inaccordance with these 
directions, with liberty to the parties to 
apply as they may be advised. "D 

A.N. A. ¢ Decree varied. 

Solicitors for the Appellants.—Mesers. 
Biamall, Biamall. 

- Solicitors for the Respondents,—Messrs. 
Waterhouse & Co. 


ALLAHABAD HIGH COURT, 

Srconp Civin Arrear No. 468 or 1928. 

- April 26, 1927. 
Present:—Mr, Justice Sulaiman and 
Mr. Justice Banerji. 
LBANWARI LAL AND ANOTHER 
—DErENDANTS—APPELLANTS 
versus 
NAND RAM AND orHERS —PLAINTIFFS AND 
Musammot SAHEB KUNWAR— 
DEFENDANT— RESPONDENTS, 

Mortgage—Sale of mortgagor's interest in execution 
—Purchaser, whether necessary party to suit om 
mortgage—Decree on” mortgage without impleading 
purchaser —Sale—Purchase by mortgagee — Fresh suit on 
mqrigage time-barred—Mortgagee's rights as against 
prior purehaser—Suit for recovery of possession, whe- 
ther maintainable. ; : 

A purehasenin execution of a simple money decree 
ofa part of the interest of a mortgagor is a repree 
sentative of the mortgagor and as sucha necessary 
party to a suit by the mortgagee to enforce his 
mortgage, and if the mortgagee fails to implead him 
in his suit and the period of limitation expires it is 
no longer open to the martgagee to recover possession. 
of the preperty from the purchaser. [p. 646, col, 2.) 

Hargu Lal Singh v. Gobind Rai (4), followed. 

Babu Lal v, Jalakia (1), Ram Narayan v. Somi (2), 
Lachmi Narain Das v. Hirdey Narain (3) and Ganpat 
Lal v. Bindabasinit Prashad Narayan Singh (5), dis- 
tinguished. . f 

second appeal from a decree of the Dis- 
trict Judge, Budaun, dated the 24th of 
November, 1924. H 

Messrs. P. L. Banerji and M. A. Aziz, for 
the Appellants. | 

Mr. Harnandan Prasad, for the Respond- 


ents. 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit brought by 
a mortgagee who has purchased the pra- 
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perty in execution of a mortgage-decree 
against certain persons who had acquired 
the property in execution of a simple 
money-deeree and had not been impleaded 
in the mortgage suit. It appears that 
there was a simple money decree for 
profits against defendant No. 3 in exe- 
cution of which a certain share was sold 
at auction and purchased by defendant 
No. 2 in 1918. Subsequently on the 3rd 
January, #1921, defendant No. 2° sold a 
part of that share to defendant No. 1, 
In 1920, the present plaintiff instituted 
a suit forsale on the basis of a mortgage 
deed in his favour, dated 19th February, 
1908. In this suit he impleaded neither 
defendant No. 2 nor defendant No. 1. 
A decree for sale was obtained and in 
execution of it, the mortgaged property 
was put up for sale and purchased by 
the plaintiff decree-holder himself. When 
he went to the Revenue Court to get 
mutation of names effected, he was resisted 
by the defendants auction-purchasers with 
the result that the Revenue Court refused 
to enter his name in the revenue papers. 
He has now filed this suit praying that 
the defendants should be called upon to 
redeem him and incase of default their 
rights should be foreclosed, 

The Court of first instance held that 
the plaintiff's suit was not maintainable 
against the contesting defendants. The 
learned District Judge*has come to a con- 
trary conclusion. He has relied mainly 
on the principle laid down in the case of 
Babu Lal v. Jalakia (1). He hag pointed 
out that the soundness of {he view ex- 
pressed in that case was not accepted by 
another Bench in the case of Ram Narayan 
v. Somi (2) The learned Vakil for 
the appellant has further relied on the 
recent case of Lachmi Narain Das v. Hirdey 
Narain (3) which is in conformity with 
the second case. In eur opinion, none of 
these cases is directly in pofnt, for in all 
these cases the competition was between 
a prior mortgagee anda subsequent mort- 
gagee, bath of whom had obtained decrees 
on their mortgages without impleading 
the other. It is, therefore, unnecessary 
for us to express any view on the conflict 
of opinion ip the cases referred to above, 


(1) 37 Ind. Cas. 343; 14 A. L. J. 1146. 
(2) 74'Ind, Cas. 277; 45 A. 189; A I.R. 1923 All 


449. * 
. (8) 97 Ind. Cas. 4; 24 A, L. J, 661; A. I. R, 1926 All, 
480, 
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In the present case, the defendants were 
purchasers in execution of a simple money- 
decree of a part of the interest of the 
mortgagor. Théy.were, therefore, repre- 
sentatives of the mortgagor and not of the 
subsequent mortgagees. They were neces- 
sary partiese to the suit brought by the’ 
plaintiff on his mortgage. If the plaintiff 
failed: to implead them in his suit and 
the limitation had now expired, it is no 
longer open to the plaintiff to recover posses- ` 
sion of the property from these defendants 
who are in the position of mortgagors. It 
is too late for the plaintiff to call upon them 
now to redeem his mortgage on the risk 
of losing all their interest in the pro- 
perty. 

The present,case is governed by the 
Full Bench case of Hargu Lal Singh v. 
Gobind Rai (4) where under similar circum- . 
stances it was held that a subsequent suit 
against the representative of the mortga- 
gor who had not been impleaded, was not 
maintainable. 'The learned Vakil for the 
respondents has sought to rely on the 
case of Ganpat Lal v. Bindabasini Prashad 
Narayan Singh. (5) decided by their Lordships 
ofthe Privy Council and reported in 18 A. L. 
J. page 555. That case in our opinion had 
no application. Their certain minor mem- 
bers of a joint Hindu family who had been 
impleaded in a mortgage suit were not 
properly represented inasmuch as no proper 
guardian ad litem had been appointed. 
After the decree and the sale, they sued 
for a declaration that their right of re- 
demptiod was intact. In the plaint they 
did not object to the :hortgage nor to the 
decree nor to the sale. Thejr*Lordships 
held that without trying to set aside these, 
the suit for thé declaration was not main- 
tainable. It is obvious that in that case the 
utmost that had happened was an irregu- 
larity in the omission to appoint a guardian 
ad litem. ,Even if the suit were to be 
decreed, the former would have had to be 
restored and proper guardians appointed. 


When the plaintifis were not challeng- 
ing the debt, the decree and the sale, 
their Lordships held that their right of 
redempjion was lost. That case, therefore, 
is notin peint. We accordingly allow this 


(4) 19 A. 541; A. W. N. (1897) 154; 9 Ind. Dee. (s. s.) 
350 (F. B.). 

(5) 56 Ind. Cas. 274; 18 A. L.-J. 555; (1920) M. W 
N. 382; 12 L. W. 59; 39 M L. J. 108; 2 U. P. L.R 
(P. C.) 103; 24 O. W. N. 954; 28 M. L. T. 330; 47 ©, 924; 
41 L A. 91 (P. C). 
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&ppeal and setting aside the decree of the 
lower Appellate Court, restore that of the 
Court of first instance with costs in all 
Courts including fees in this Court on the 
higher scale. "E. 


&. N. A. Appeal allowed. 


——— . 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 85 or 1927. 

March 30, 1927. 

Present:—Sir George Clause Rankin, Kr., 
Chief Justice and Mr. Justice 
Majumdar. 

GIRINDRA NATH BANERJEE AND 
SNOTHER—APPELLANTS 

versus 

BIRENDRA NATH PAL—RESPONDENT. 

Bengal Criminal Law Amendment Act of 1925, 
whether ultra vires—Power of Local Legislature 
to affect statutory law of England introduced into 
India in 1726—Government of India Act, 1919 (9 & 
10, Geo. V, Chap. 101), ss. 72-E, 80-A (A) — Affect any 
Act of Parliament’, meaning of—Bengal Criminal 
Law Amendment Act, whether affects Magna Carta 
and Petition of rights—Criminal Procedure Code (Act 
V of 1898), s. 491—Writ of habeas corpus, whether can 
be issued for purposes falling under s. 491— Power 
of Indian Legislature to abolish old writs—Letters 
Patent (Cal.), cl. 15—Application for writ of habeas 
corpus in case covered by s. 491, Criminal Procedure 
Code— Order refusing application, whether appealable 
—Person ordered to reside within particular limits 
and to report to Police Officer—-Writ of habeas 
corpus against Police Officer, whether can be issued 
—Bengal Criminal Law Amendment (Supplementary 
Act), of 1925,s. 6, effect of. , : 

The Bengal Criminal Law Amendment Act, 1925, 
is not ultra vires or illegal. [p. 649, cob. 1.] 

The Act does nat ‘affect’ the Magna Oarta and 
Petition of Rights within the meaning of cl. (4) of 
s. 80-4. of the Government of India Act which pro- 
vides that the Local Legislatures of India shall have 
no power to make any law affecting any Act of 
Parliament, and is not consequently obnoxious to the 
provisions of the said section. [p. 653, col. 1.] 

What cl. (4) of 8, 80-A refers to and preserves from 
interference is the effect of an Act of Parliament by 
its own force as a determination of the will of 
Parliament with reference to a Particular subject- 
matter and the clause cannot be construed as mean- 
ing, that because in 1726 when there was no other 
Jaw the Courts in Calcutta adopted the law tLat 


prevailed in England subject to many modifications, 


therefore, any partof that law so introduced which 
originated in Statute as? distinct from Common Lew 
cannot be interfered with by the Local Legislature. (p. 
652, col. 1] ., . 

The Indian Legislature had pow®r even before the 
Government of India Act of 1910, to make enact 
ments modifying the exercise by "the High Court 
ofthe powers previously possessed by the Supreme 
Court, and the doubts formerly entertained as to 
its powers to prohibit recourse to the old writs and 
forms of procedure are unfounded. [p. 654, co]. 1.) 
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For any of the purposes mentioned in s. 491 of 
the Oriminal Procedure Code, it ia not now open to 
an applicant to make an application independently 
of that section altogether for the prerogative writ 
of habeas corpus on the Civil Side of the High Court, 
although for cases which are not within the section, 


. ifany, the writ may be available. (p. (55, col. 1.] 


The Bengal Oriminal Law Amendment (Supple- 
mentary) Act, 1925, prohibits the exercise of the 
powers under s. 491 ofthe Oriminal Procedure Code 
in respect of a person arrested or detained in 
custody under the Bengal Criminal Law Amendment 
Act, 1925. (p.685, cols. 1 & 2.] 

The latter Act is an Act which was intended to 
supplement the Ordinary Criminal Law in Bengal 
and the question whether or nota particular person 
is legally detained under it has to be dealt with, if at 
all, under the Criminal Procedure Code. [p. 655, col. 


The appellant who was ordered under s. 11 of the 
Bengal Criminal Law Amendment Act of 1925 to 
reside within particular Police limits outside Caleutta 

, and to report to the Police Officer in charge of a 
particular Police Station within the said limits, 
while so residing, made an application fora writ of 
habeas corpus to a Judge of the Original Side of 
the Calcutta High Oourt in its Civil Jurisdiction, 
and on the application being refused appealed to the 
High Court: 

Held, (i) that the right to the kind of relief sought 
was Solely under the Criminal Procedure Code, and 
that consequently no appeal lay under cl 18 of the 
Letters Patent; [p. 655, col. 2.] 

(ii) that the Police Officer had no such control or 
custody of the appellant as would entitle the appel- 
lant to geta direction to the respondent that he 
Should produce him before the Court. [ibid] 


In the matter of Ameer Khan (6), In re Nata- 
raja Iyer (13), In re Kochunni Elaya Nair (19), In 
re Erada Padinbaredil Govindan Nair (13) and 
Mahomedalli Allabux vw. Ismailji Abdulali (14), 
dissented from. 


Appeal from 
Buckland. 
* Mesgrs, B. C. Chatterjee, Sudhir Roy, B. 
K. Chaudhuri, D. N. Sen and P. C. Ghose, 
for the Appellants. 

Mr. B. L. Mitter, Advocate General anti 
Mr. H. R. Panckridye, Standing Counsel, for 


the Crown, 
. JUDGMENT. 

Rankin, C. J.—In this case an appli- 
catio was mede to Mr. Justice Buckland, 
purporting to be fn the Original Civil Juris- 
diction of this Court for theiesue of a writ 
of habeas corpus, on behalf of one Girindra 
Nath Banerjee whom I will call “the ap- 
plicant.” The general circumstances giving 
rise tothe application are there. The ap- 
plicant was arrested on the 25th day of Ce- 
tober, 1924, at his the then residence No, 4:3 
Malanga Lane in the town cf Calcutta. He 
war keptin custody at the Alipore Central 
Jail sr d afterwards at ‘be Midnapore Cent- 
tral Jail. -After behad been in custody for 
some time an order, dated the 19th January 
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1925, was made under Ordinance No: 1 of 1924 
that he should be committed to custody in 
the Midnapore Jail On the 12th June, 
1926 he was served with an order made by 
the Government of Bengal under the 
Bengal Oriminal Law Amendment Act, 
1925, by which he was directed to 
proceed to Midnapore, to report himself 
to the Superintendent of Police there, to 
proceed afterwards direct to the Police- 
Station of a certain village in that District 
and to reside until further ordersin that 
village, He was directed to res!de iu pre- 
mises defined and approved by the Super- 
intendent of Police, he was prohibited from 
leaving such premises at night or from 
interviewing visitors; he was also directed 
to report himself twice daily to the officer 
at the Police Station. He was prohibited 
from receiving visits without permission 
and was not to converse, communicate or 
associate with school boys or school masters 
ortoattend at any meeting. He had to 
deliver unopened to the officer in charge of 
the Police-Station all communications sent 
to him by letter, telegram or otherwise. In 

` particular he was directed not to go beyond 
certain limits defined in the order. The 
applicant at the day of his application to 
this Court was the subject of another order 
made by the Government of Bengal under 
the same Act and dated the 29th November, 
1926. That order was similar inits terms 
to the one I have already referredsto and it 
directed him, in effect, to*go to the Canning 
Town Police Station in the District ofthe 
24-Perganas and toreside in premises de- 
fined and approved by the Superintendent 
of Police there, the restrictions which I 

- *have already mentioned being repeated, In 

` particular, the applicant was prohibited 
from exceeding certain limits defined in that 
order, viz., onthe north Bidyadhari river, 
on the east Matlariver, on the south Can- 
ning Town Bazar, on the west sidihig line 
from Canning Railway Btation up to Bidya- 
dhari river. 

The applicant had been arrested and de- 
tained in Jail between'October, 1924 and 
some subsequent date, but long before the 
date of his application to this Court he was 
nota person who was being detained in Jail. 
His exact position was defined by s. ll of 
the Bengal Cximinal Law Amendment Act, 
1925. That was an Act passed by the Local 
Legislature of Bengal. It was made by the 
Governor of Bengal under the provisiops 
of s. 72-E of the Government of India Act, 
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It was made with the previous sanction of 
the Governor-General under sub-s. (3)of 
8. 80-A of the said Act. The terms of this 
enactment go far as it affects the present 
question are to be foundin ss. 11, 12,13, 14 
and 15. Section 11 prescribes that where in 
the opinion of the Local Government there 
are reasonable grounds for believing that 
any person has committed or is about to 
commit certain actsin the nature of offences 
the Local Government, if it is satisfied that 
he is a member, or is being controlled or 
instigated by a member of any association 
of which the objects or methods include the 
doing of any such acts or the commis- 
sion of any of such offences, may by 
order in writing, give certain direc- 
tions. These directions are: That he 
should notify his residence, report him- 
self to the Police, reside or remain in a 
specified area, be committed to custody in 
Jail. The sanction attaching to such an 
order is that contained ins. 15 of the Act. 
Section 15 makes it an offence to disobey 
any direction of such order. Itsays thata 
person whocomes within its scope shall be 
punishable with imprisonment for a term 
which may extend to three year8 and shall 
also be liable to fine. The position of this 
applicant at the time of this application was 
that an order, directing him to do or ab- 
stain from doing certain specified things, 
had been made and he was obeying that 
order. If hbe chose at any moment to dis- 
obey the order then he would have to take 
his chance of being arrested and put before 
a Criminal Court. He would have to take 
his chance of that Court finding that under 
8. 15 he had committed ‘an offence which 
rendered him liable to imprisonment for 
& term which might exteud to three years. 
It is important to notice that the appli- 
eant at the time of hie applieation was not 
within the limits of Caleutta and the per- 
son who is said to have him in custody was 
a member of the Police force who was not 
within the limits of Calcutta. Both of these 
persons were at Port Canning in the Dis- 
trict of the 24-Perganas. The only con- 
nection with Calcutta which this matter 
would appear to have is that'the applicant 
Says (and itis not contradicted) that he is 
a person %rhoge ordinary residence is within 
thelimits of this Court's Original Juris- 
diction. Tie circumstance that some years 
ago when he was first arrested, not under 
this Act but under a different enactment, he 
was at that time at Calcutta, would ap- 
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pear to have nothing to do with this case. 
The circumstance that he is a person 
who is an ordinary resident of Oalcutta 
may have something to do with this case. 
If it be true thata person” ordinarily resi- 
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dent within the Original Jurisdiction of | 


‘this Court although he be an Indian is 
clothed with certain rights giwen originally 
years ago by Parliamentary enaetment to 
Englishmen in England and if it be true 
that when he goes into the mofussil he car- 
ries those rights about with him as & kind 
-of personal law differentiating him from 
ordinary Indian subjects of His Majesty 
who belong}to the 24-Perganas, then the 
circumstance that he is ordinarily resi- 
dent in Calcutta may be a matter of con- 
‘siderable importance. 

An application having been made to the 
learned Judge for a writ of habeas corpus the 
learned Judge in the first place directed 
notice to go to the respondent and without 
issuing a rule nist heard the application 
in the presence of both parties, the Advocate- 


“General appearing on behalf of the re-. 


spondent. In the result he refused to make 
any order on the application, on the 
ground that he was not satisfied that the 
respondent had the custody of the applicant 
in any sense sufficient to warrant his direct- 
ing that the respondent should produce the 
body of the applicant before the Oourt. 
The learned Judge did not haveoccasion to 
deal with the main-ground of the appli- 
cation. The main ground of the applica- 
tion before him and before us has been “that 
the Bengal Criminal Amendment Act, 1925, 
was ultra vires of the Local Lagislature and 
on that question tht learned Judge did not 
pronouncé.. 

The matter coming before this Court 
on appeal the Advocate General took a pre- 
' liminary objection that noappeal lay on the 
ground that the Letters Patent of this High 
Court since 1919 when cl. 15 was amended 
excepts from the general right of appeal 


every sentence.ororder made by a Judge in. 


the exercise of CriminalJurisdietion. Logi- 
cally, therefore, thera are three questions 
before us, first. whether there is a right of 
appeal, secondly: whether the respondent is 
a person to whom a writ of habeas corpus 
could be directed, thirdly, whejher* or not 
the contention that ths Act of 1925 is 
illegal is correct. Both the question of the 
right, of appeal and the question decided 
by the learned Judge are matters of some 
difficulty, particularly the former. In order 
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to decide the question of the, existence of 
the right of appeal it is necessary to deter- 
mine such questions, asjfor example, whether 
if is open to the applicant to get relief in 
the nature of a habeas corpus otherwise 
than under s. 491 of the Criminal Pro- 
cedure Code. 

It appeared to us that as there are 
more persons than the applieant in the 
situation created by the Act of 1925 it was 
hardly consistent with the proper conduct 
of the publie business that this question 
raised by hirh should be avoided by reason 
of pleas in bar directed to the particular 
relief claimed. It seemed to us that it 
would be more reasonable to examine the 
matter as a whole because whether this ap- 
plicant has a right of appeal or not, whether 
of not habeas corpus is the correct form 
of remedy in this case, it must be the duty 
of this Court sooner or later to determine 
the very important question whether a cer- 
tain number of people are being illegally 
detained under avoid Act of the Local 
Legislature. 

I propose partly as a matter of conveni- 
ence and partly for other reasons to deal 
first with the careful and elaborateargument 
of Mr, Chatterjee on the question whether 
or not the Act of 1925 is ultra vires of 
the authority which purported to make it 
I would point out that in doing so, I shall 
treat this applicant according to the true 
facts of his position and not as a person 
committed to custody in Jail. Iam going to 
treat him as a person against whom an or- 
der-has been made under s. 11, who is obey- 
ing that order, and who is apprehensive 
that if he-disgbeys the order he may either 
be put on-his trial in a Court of law for an 
Td onc by s. 15 of the Act, or (per- 

aps) be made thesubject of an 
unders. 11 (f). diene: 

The contention of Mr. Chatterjee is based 
upon the terms of the Government 
of India Act itself. The section with 
which we are chiefly concerned is s. 80.A 
By the first clause it is enacted that " the 
Local Legislature ofany province has power 
subject to the provisions of this Act to make 
laws for the peace and good Government of 
the territories for the time being constitut- 
ing that province." These words “for the 
peace and good Government " appear in the 
first clause of s. 71 of the Act and also in 
s. 72. Section 71 says that the Local Gevern- 
ment of any part of British India to which 
thaf section applies may propose to the. 
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-General under s. 72. 
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Governor-Geperal in Council the draft ofany 
regulation for the peace &nd good Govern- 
mentof that part. Thereupon the Gover- 
ner-General in Couneil may approve it and 
it shall hava the like force of law subject to 
the like disallowance as if it were an Act of 
the Indian Legislature. Section 72 gives the 
Governor-General power to make ordinances 
in case of emergency. The language of 
that section is that “ the Governor General 
may in case of emergency make or pro- 
mulgate ordiaauces for the peace and good 
Government of British India*or any part 
thereof" So that the phrase “peace and 
good Government " applies not only to the 
Local Legislature but to the Governor- Gene- 
rals power of making ordinances and the 
power of making regulations in parts of 
India where there is no Legislative Counéil. 
In my judgment it is reasoriably clear that 
these words are used because they are 
words of the widest significance and it is 
not open to a Court of law to consider with 
regard to any particular piece of legislation 
whether in fact it is meritorious in the 
sense that it will conduce to peace or to 
good Government. It is sufficient that 
they are words which are intended to give, 
subject to the restrictions of the Act, a 
legislating power to the body which it in- 
vests withthe authority. There is nothing 
in that expression which can be the founda- 
tion of any reasonable argument to the effect 
that the Act of 1925 was outside the juris- 
diction of the Local Legislature. "m 

Again there is in the history of the present 
question nothing which need detain us. It 
is quite true that the matters covered by the 
Actin question were previously dealt with 
by ordinances made by the Governor- 
That in no way 
complieates or affects the question of law 
which is now before us. The Local Legisla- 
ture has-not purported to control or super- 
sede any ordinance so far as theeapplicant 
is concerned or at alle . e 
WaThe main argument of Mr. Chatterjee— 
in my judgment the only argument upon 
this point whieb the Court requires to exa- 
mine at-any length —is the argument to the 
effect that the Act of 1925 is obnoxious to 
the 4th clause of s. 80-A. That clause runs : 
“The Local Legislature of any province has 
not power $o make any law affecting any 
Act of Parliament.” TE 

» Now before proceeding to consider this 
matter concretely it may, be as well to 
refer to certain passages in the Governtnent 
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of India Act which have or may be thought 
to have some importance for the interpreta- 
tion of cl. 4. The phrase here is “ affecting’ 
any Act of Parliament” and we have to 
consider carefully the implications of those 
words. Itis clear enough from the second 
clause of the same s. 80-A, that subject to 
certain sanction for special cases the Local 
Legislature has power to “repeal or alter as 
to that province" any law made by any 
authority in British India whether made 
before or after 1919. -Clause (2) of s. 65 
which deals with the Indian Legislature says 
that it shall not have power unless express- 
ly soauthorised by an Act of Parliament to 
make any law “repealing or affecting any 
Act of Parliament passed after the year 
1890 and extending to British India," or 
certain other Acts which I need not parti- 
eularly mention. Section 81 in its first clause 
contains these provisions: “ A law made 
by any authority in British India and re- 


.pugnant to any provision of this or any 


other Act of Parliament shall to the extent 


` of that repugnancy but not otherwise be 


void. 

The question, therefore, is whether the 
power conferred by s. 11 of of the Local Act 
of 1925 to give the directions given by the 
Government of Bengal to the applicant or 
s. 15 of the said Act which purports to 
make any disobedience thereof a punish- 
able offence, are repugnant to cl. 4 of 
s. 10-A which says that the Local Legislature: 
shall not make a law affecting any Act of 
Patliament. If they are, then to that ex- 
tent they would be void. If they are not, 
then théy are valid. 

Attention has been drawn by Mr. Chat- 
terjee to the fact that the Act of 19:5 was 
passed under s. 72- E, thatis to say, not by 
the vote oftlte Legislative Council but by 
certification. This circumstance has no 
bearing iu my judgment upon the question 
before us. The Statute in such cireum- 
stances says that the Bill shall on signature 
by the Governor become an Act of the Local 
Legislature and that the Act shall have the 
same force and effect as an Act passed by 
tbe Local Legislature and duly assented to. 
Tne question, therefore, remains whether as 
an Act ofthe Local Legislature it is intra or 
ultra wires. : 

Now thé'argument by which it is sought 
to show that the enactment is ultra wires 
of the powers conferred by tbe Local Legis- 
lature is as follows. Itis said and quite 
correctly that it has long been accepted Law 
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.in this Province that the English Common 
and Statute Law as it existed in the year 
1726 was applied in Caleutta not merely to 

. Europeans in Calcutta Wut to all persons 
within the limits of the Original Jurisdic- 
tion of the Court. The history of this 
matter has been set out in many books of 
reference and itisno part of my intention 
to burden this judgment with an historical 
disquisition, butit is quite true that ever 
since the Charter of 1726 which established 

- the Mayor's Court of Calcutta it, has been 

generally accepted that the law which pre- 

vails within the" Original Jurisdiction be- 
gan as I have stated. English Statute and 

English Common Law as it stood in 1726 was 

“ applied " to Englishmen in this town and 

with certain special modifications in certain 

respects which do not new matter, to the 

Indian inhabitants as well. But at this 

time Calcutta was a factory, and part of the 

territory over which the Mogul Emperor 

was the sovereign. The cases to which I 

will refer as showing the nature of the in- 

troduction of the Law of England as it stood 
in 1726 are three only. The first is the well- 
known judgmentof Lord Stowell in the case 
of “ The Indian Chief " (1) which is perhaps 
the most accurate of all the statements of 
the history of this matter, The second is 
the case of Mayor of Lyons v. E. I. Company 

(2) in which Lord Brougham delivered the 

judgment of the Privy Council in 1836 

upon the question whether the Statutes of 

Mortmain were part of the law of the” Sup- 

reme Court. The third is'the case of the 

Advocate General of Bengal v. Renee Surno- 

moye Dosse (3), ‘where Lord Kingsdown 

gave thee judgment of the Privy Council 
upholding the decision of Sir Barnes Pea- 
cock and other Judges anti deciding that 
the doctrine of forfeiture to the Crown of 

. the properties of persons who are felons 
of themselves was not part of the Law 
of England which had, been intro- 
duced into or received in Calcutta. Now 
those three casesare sufficient to show the 

-nature of the introductionof the English 
Law. In Blackstene's commentaries and 
other books there was much learning as to 
what happened when Englishmen went ont 

. 
* e 
(1) (1801) 3 ©. Rob. 12; 165 B. R. 367. 
a (1838) 1 Moo. P. O. 175; 12 E. R°782; 43 R. R. 


(3) 9 M. I A. 387 at p. 291; 2 Moo. P. C. (N. s.) 22; 
9 Jur. (x. s) 877; 8L. T. 813; 2 N. R. 53; 12 W. R. 
(Eng)21; 1 W. R. P.C. 14; ] Suth. P. C. J. 515; 2 
Bar. P. C, J, 37; 18 E. R. 786. ` 
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and settled in uninhabited countries and 
as to what happened in the case of conquer- 
edor ceded territories. The cases I have 
referred to are important as showing this 
that the introduction of English Law into 
the factory of Calcutta and its position 
after Calcutta had ceased to be a factory 
and the English Crown had obtained rights 
of sovereignty is not a case within any of 
these principles. Calcutta was not the 
plantation or settlement of an uninhabited 
country, ndrin 1726 wasita country con- 
quered from or ceded by the Moguls. The 


. position was that there being a factory of 


the English in a territory which had a 
soveregin of its own, that sovereign per- 
mitted the introduction of English Law 
within the limits of the factory and that 
introduction in the end extended not merely 
to Europeans themselves but to those who 
associated themselves with Europeans and 
became part of the inhabitants of that place. 
In the cases of the Mayor cf Lyons v. E. 
I. Company (2) and Advocate-General of 
Bengal v. Ranee Surnomoye Dossee (3) the 
question is discussed in the Privy Council 
on the basis that one has to see how much 
of the English Law was introduced by the 
practice of the place and with the sanction 
of the sovereign. 

Tf there is one more elaborate way of 
going wrong, open to this Court, than an- 
other, it is to argue from the analogy of the 
Colonial Laws Validity Act and from 
considerations of thatkind. The plantation 
ofe places in Australia may be cases where 
from the moment of the settlement the 


"English settlers from the first carried 


with them their own law because thee 
sovereignty of the Crown of England went 
with them. That is not the case with Cal- 
cutta. English Common Liw and Statute 
Law asin 1726 was not imported into Cal- 
cutta by virtue of any right of sovereignty in. 
the British Crown mor by virtue of the fact 
that Englishmen at international law or 
otherwise carried with them their own 
Statutes, but because by the sanction and 
permission of the sovereign of, the place 
the community was allowed to practise 
its own law and to introduce in part the 
laws to which they had been accustomed. 
These laws were applied evep to English- 
men only in part and only with adaptation 
to the local circumstances. It was on those 
propositions that the cases to which I have 
referred were decided. 

New the argument of Mr. Chatterjee jg 
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that the 4th cJause of s. 80-A which says 
that the Local Legislature has no power to 
make a law affecting any Act of Parliament 
prevents it from making any law which 
would affect the operation of any of the 
Statutes, prior to 1726, which were introdu- 
ced into the area of Calcutta at the time 
when the Mayor's Court Oharter "was fitst 
granted, [ am of opinion that that argu- 
ment distorts the meaning of the 4th clause 
ofs.80 A. Such a clause as that ig doubt- 
Jess wider than the mere provision that the 
Local Legislature shall not have power to 
repealan Act of Parliament and the word 
“affect” may cover any interference with 
‘the will of Parliament as expressed in a 
Statute. But what cl. 4 of s. 80-A refers 
to and preserves from interference is 
the effect of an Act of Parliament by its 


own force asa determination of the will of: 


liament with reference to a particular 
sat eE mattei: It may well be that it 
guards against any possibility that a Local 
Legislature might attempt to interfere with 
the operation of Acts of Parliament that do 
-not technically extend to India. But it can- 
not be construed -as meaning that because 
in 1726 whenthere was no other law the 
‘Courts in Calcutta adopted the law that 
prevailed at home subject to, many 
modifications, therefore any part of that law 
so introduced which originated in Statute as 
distinct from Common Law cannot be inter- 
fered with by the Local Legislature. In my 
judgment that would bé giving an extra- 
ordinary meaning toa very simple phrase 
appearing in an enactment which is oon- 
cerned to geli ga Vue MERE of Local 

iglatures under Pariiament, 
i d Statute of Uses, the. Statute of 
Frauds and various other Statutes were 
observed in old Calcutta, other Statutes 
wera not, It is quite true that with 
reference to the Criminal Law the Courts 
endeavoured to put into practice *Eaglish 
Statutes and principles and English proce- 
dure including, of course, the procedure and 
principles waich safeguard the personal 
liberty of the subject. So far as the Criminal 
Jurisdiction is concerned I apprehend that 
they did that in the case of persons accused 
of committing crimes within the limits of 
Calcutta whether they were inhabitants of 
Calcutta or vehether they were inhabitants 
of the mofuesil. So late as 1842 it was 
stated 4n the case of Im re Maharanee of 
Lahore (4) that "the English Law as, to 
(4) (1848) G Taylor 428; 2 Ind. Deo. (o. s.) 256, 
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personal liberty does prevail in Calcutta as 
to all its inhabitants. Beyond the local: 
limits of Calcutta, the Eaglish Law on this 
subject is the personal law of a class, viz., 
Britishsubjects, which they carry with them. 
The Common Law of England, which gives 
the right to this writ, has been introduced 
in Oaleutta with the general body of the 


_Eaglish Law." 


since the time when the laws enforced 
by the Courts in Calcutta were taken from 
England inthe way to which I have re- 
ferred there have been various arrange- 


‘ments for giving local laws to -Calcutta 


and toother paris of India. There were 
theold Regulations which had to be re- 
gistered by the Supreme Court. By 3and 
4 Will 4, c. 85 legislative powers were 
given to the Governor-General in Council. 
The chief land-marks in recent years 
have been the Hast India Councils Act of 
1861 and the Government of Iadia Act of 
1919. It has to be observed that when the 
High Courts in 1361 were founded to. be 
one Court for the whole province, the in- 
troduction of such Courts was part of a much 
wider scheme. The Indian Penal Code, the 
Code of Civil r'rocedure and the Code of^ 
Criminal Procedure date from about the 
same time, and I need only refer to the 
Letters Patents of 1862 and 1665 to show 
how these things went together. Since 
then, one by one the territories which 
formerly used to be occupied by this system 
of Bnglish Laws introduced by practice or 
by eonsent or by the prerogative have been 
conquered by definite provisions made by 
competent legislative authority in India : 
itself. A very good instance is the Contract 
Act. Atonetimethe Huoglish Law of con- 
tract was applied in India: then that was 
changed. It was directed that the personal 
law was to apply to contracts and to 
questions of succession and family law. 
That matter was dealt with so far as contract 
was concerned by the enactment in the : 
Indian Contract Act of what may be calleda 
statutory Common Law. In the’ same way 
English Conveyancing Statutes have been 
replaced by a general law in the ‘Transfer 
of Property Act. Ne part'of the law has 
been more thoroughly covered than the. 
Criminal Lgw. The old English Law in- 
troduced into Calcutta has been super- 
seded by ‘the Indian Penal Code (ef. cl. 
30, Letters Patent, 1865). The old prin- 
ciples of English practice in. Criminal 
cases have been reduced to a Code of 
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Criminal Procedure, which now applies in 
the Original Jurisdiction of the Court. If 
in 1924 any ingenuous inhabitant of Cal- 
cutta asked himself "how is it that I am 
not liable to be arrested and imprisoned 
save by due process cf law and after access 
to the Courts of the country,” the answer 
I conceive would have made no reference 
to-the Manga Carta. The answer would 
have been that there is no warrant for 
any such process in the Code of Criminal 
‘Procedure and many safe-guards in the 
Code of Oriminal Procedure to protect 
against it. It does not matter whether 
one is an inhabitant of Calcutta or a com- 
paratively unhappy inhabitant of Alipore, 
one’s rights in this matter have been 
reclaimed from the old law introduced 
from England and they are part of the 
great statutory Common Law of India 
which has now no special application to 
the City of Calcutta. It isto my mind, 
therefore, in the present case doubly wrong 
to maintain that Act of 1925 in this respect 
affects Acts of Parliament. These are 
matters which were at one time controlled 
not by Act of Parliament but by the 
power which determined to regulate itself 
by certain Acts of Parliament. They have 
been taken under control by the Legislature 
of India and frem ‘a lawyers point of 
view the rights of the subject depend 
upou that Code of law which is now 
Common Law throughout the whole country. 
Although that Code enshrines the old 
principles it cannot be contended shat 
thes} Manga Carta and the Petitioh of 
Rights have been affected by the Act of 
1925. I do not admit it as a sdund pro- 
position of present-day law that a citizen 
of Calcutta who goes to the mofussil is 
for any purpose of the Criminal Law in 
& different position, if hé be an Indian 
from any other Indian whom he meets. 
' In my judgment .the contention that the 
Magna ;Carta and the other Statutes to 
. which reference has been made entitle 
this Court to hold the Aet of 1925 to be 
ultra vives is a contention which fails. 

. I propose next to consider whether the 
various enactments of the Indian Legisla- 
ture leading up to the Code of Criminal 
Procedure, in its present form, have in 
providing a form of procedure applicable 
toa case of this class abolishéd expressly 
or impliedly any right there would have 
been in the Supreme Court to grant the 
high prerogative writ of habeas corpus, 
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Now that question was adverted to 
1911 inthe case of In re Rudolph Stallman 
(5) and it was adverted to in terms which 
were intended to cast grave doubt upon 
the authority of the Indian Legislature to 
make any provision which would take 
away the old writ of habeas corpus. One 
of the learned Judges said that “if the 
question arose for consideration we should 
have to examine the principles recognis- 
ed in the cases of In the matter of Ameer 
Khan (6), In re Maharanee of Lahore (4) 
and Surendra Nath Banerjee v. Chief 
Justice & J'udges of the High Court, Bengal 
(7).” So far as I can find for many years 
past this question instead of being dealt 
withand determined has been left on the 
basis that it wasextremely doubtful whether 
the Indian Legislature can be supposed to 
Have had the power of prohibiting even for 
certain purposes recourse to the old writ of 
habeas corpus. [Sections 106 and 131 (3) of 
the Government of India Act would seem to 
have removed the doubt in the case of 
Statutes passed by the Indian Legislature 
after 1919.] 

It does not seem to me to be possible to 
conduct public businessin an atmosphere 
of doubt maintained after this manner upon 
such a point and as we have to pronounce 
upon the question whether there is in this 
ease a right of appeal, I think we are 
called upon to decide the question. The 
Indian High Courts Act of 1861 (24 and 
25 Vie, Ch. 104) by its 9th clause gave 
power to Her Mijesty to set up High 
Courts which should have such jurisdiction, 
powerand authority as Her Majesty may 
by such Letters Patent grant and direct 
"subject, hosvever, to such directions and 
limitations as to the exercise of Origi- 
nal Civil and Criminal Jurisdiction beyond 
the limits of the Presidency Towns as 
may ke prescribed thereby; and, save 
as by such Letters Patent may be 
otherwist directed and subject to aid with- 
out prejudice to thè legislative powers in 
relation to the matters aforesaid of the 
Governor-General of India in Council the 
High Court to bé established in each 
Presidency shall have and exercise all 
jurisdiction and every power and authority 
whatsoever in any manner vested in any 


(5) 12 Ind. Cas. 273; 39 C. 164; 150, W, N. 1053: 
14 C. L. J. 315; 12 Cr. L. J. 505. N. 1053; 
(6) 6 B: T R. 392, 
(7) 10 I. A. 171; 10 C. 109; 4 Sar, P, C. J, : 
Deo, (N. 8.) 76,» 474; 5 Ind, 
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of the Courts in the same presidency 
abolished, under this Act at the time of the 
abolition ofsuth last mentioned Courts." 
That was s. 9 of the Act and it plainly 
authorised Her Majesty under the Letters 
Patent to put qualifieations to the extent 
to which the powers of the old Oourts 
should come down to the High Courts, 
and it likewise made this very matter 
subject to the legislative powers of the 
Governor-General in Council. The Letters 
Patent ‘of 1865 were issued under addi- 
tional powers conferred by 28 Vie c. 15 
(cf. s. 6 thereof) and carried, out these 
directions. Both by el. 44 and by other 
clauses (see cl. 38 in particular) it was 
expressly provided that the provisions of 
the Letters Patent were to be subject to 
the legislative powers of the Governor- 
General in Council. A . : 

The matter which has given rise to 
difficulty is apparently this that in the 
East India Councils Act of the same year 
there was a provision in s. 22 that the 
Governor-General in Council shall not 
have the power of making any laws or 


. Regulations which shall repeal or in any 


"any provisions of any Aot 
passed in this present Session of Parlia- 
ment," etc, This provision gave rise to dis- 
cussion in two cases: Queen v. Gerald Mears 
(8) and R. v. Burah (9). Anexamination of 
these decisions and of the Statutes and Let- 
ters Petents convinces me that ‘the doubts 
thrown upon the power of the Indian Legis- 
lature prior to the Goyernment of India 
Act to make enactments which should 
modify the exercise by the High Court of 
the powers previously possessed bythe Sup- 
reme Court are unfounded. l.seeno reason 
whatever for holding that the old writs 
or forms of procedure were put beyond the 
reach of the Indian Legislature. 

I proceed, therefore, to enquire whether 
according to the law in India as it now 
stands there is or is not-power in the High 
Court to grant the wna habeas corpus at 
Common Law independently of s. 491 of the 
Criminal Procedure Code. Now in 1870 
in the case of In the matter of Ameer 
Khan (6), Mr. Justice Norman held that the 
High Court could issue the writ of habeas 
corpus outeide the Original Jurisdiction to 


way affect 


4 B. I, R. 106; 22 W. R. Or. 54. i 

{) (1878) 3 A. C. 889; 4 0.172; 5 LA. 178; 3 C. 
L'R. 197; 3Sar.P. O. 831; 3 Suth, P. C. J. 556; 2 
Ind. jur. 618; 2 Shome L. R. 63; 2 Ind. Dec. (x. 8.) 
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the Superintendent of the Jail at Alipore. 
In 1872 the Code of Criminal Procedure 
(Act X of 1872) was enacted which gave 
the right to European British subjects 
detained in custody whether within the 
limits of the High Court’s Original Juris- 
diction or outside’ those limits to apply 
for an order directing the person detaining 
him to bring him before the High Court in 
other words, fr? an order under s. 81 in the 
nature of habeas corpus. Section 82 pro- 
vided that “neither the High Oourts nor 
any Judge of ‘such High Oourts shall 
issue any writ of habeas corpus mainprise 
de homine replegiando, nor any other writ 
of the like nature beyond the Presidency 
Towns.” This prohibition cannot, in my 
opinion, be confined to the case of Buro- 
pean British subjects, nor has this been 
contended before us. In 1875 the High 
Courts Criminal Procedure Act (X of 
1875) in s. 148 set out various purposes for 
which an order in the nature of habeas 
corpus might be made and it gave power to 
the High Courts to make such orders in 
the case of persons within the limits of 
their Original Jurisdiction. It went onto 
say that "neither the High Court nor any 
Judge thereof shall hereafter issue any 
writ of habeas corpus for any ofthe above 
purposes.” Certain particular matters were- 
excepted, it being stated that nothing in 
this section applies toa person detained 
under Bengal Regulation 111 of 1818 and 
certain other Regulations. But itis quite 
clear that for the purposes provided for by 
s. 148, the intention was that relief shouldbe 
granted under, the section and recourse 
should not be had to the old prerogative 
writs. Rules were made by this Court 
under 5.148 of the Act’ (cf. Belchamber's 
Rules and Orders, Edition 1880,page 253). 
The subsequent history of the matteris 
shortly this that when the Code of Oriminal 
Procedure was amended in 1883 the Acts of 
1872 and 1875 were comprised in Sch. I as 
enactments repealed by s.2 "but not so ag 
to restore any jurisdiction or form of. 
procedure not existing or followed” on the 
lst January 1883 (Act X of 1882). The 
matter remained very much in the same 
position until 1923, when a right was given 
to everbody within the Appellate Jurisdic-: 
tion of this Court to make an application 
under £49] of the presents Criminal Pr 
cedure Code. ; 
The question which arises is whether for. 
any of the purposes mentioned in what is 
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. now 8. 491, it is open to an applicant still to 
say that he will make his application, 
independently of thatsection altogether, for 
the prerogative writ of habeas corpus on the 
Civil Side of the High Court, I observe that 
it has been stated in certdin cases that if 
there is tobe any question of the abolition 
of thisright then the Legislature must say 
Soin the most specific termée Whether 
. that bea correct view ina matter of pro- 
cedure of this kind, need not be discussed, 
for the Legislature has used the most specjfic 
terms; and it is plein that the “Indian 
Legislature never intended that the Courts 
in giving relief of this character should 
for any of the purposes mentioned in s, 
491 beat liberty to act under it or under 
the old procedure. There may or may not 
be purposes for which habeas corpus is 
available and which are not within s. 491. 
For any purposes which are not within s. 
148 of Act X of 1875 the old writ may survive 
within the limits of the Original Jurisdic- 
tion. After all the writ of habeas corpus 
had several forms and different uses. But 
there is no question of applicants having a 
choice as to whether to be governed by the 
Indian Statute or whether to have recourse 
to such rights as an historical enquiry of 
some difticulty might disclose as having 
been the lawof the Supreme Court ata 
former time. The policy of s. 148 of Act X 
of 1875 is exactly the same as that of s. 50 of 
the Specific Relief Act with regard to 
mandamus. It hasto be remembered that 
one of the reasons that led tothe abolition 


of the Supreme Court was the fact that the’ 


various jurisdictions of the Supreme Court 
were wrapped ina good deal of confusion, 
Indeed it was stated on very high autho- 
rity that for one reason or another "the 
Supreme Courts’ have come to stand at 
last in circumstances in which it is a 
very hard matter to say; what are their 
rights, their duties or their use.” That 
was the language of Sir Charles Grey and 
Sir Edward Ryan,. distinguished, Judges of 
the Court (Heckle’s Rules and Orders— 
Preface). 

In my judgment the right tothe kind of 
relief sought in this case would have been 
solely under the Criminal Procedure Code. 
This would have- been an exercise of 
Criminal Jurisdigtion and no appealewould 
Jie under cl. 15 of the Letters Patent. 
the Bengal Criminal Law Amendment 
(Supplementary) Act of 1925—an Act of the 
Indian Legislature—expressly provided that 
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the powers conferred by e. 491 of the Code 
should not be exercised in respect of any 
person arrested or detained in custody under 
the Local Act, The Local Act is an Act 
which was intended to supplement the 
ordinary Criminal Law in Bengal and ihe 
question whether or not a particular person 
is legally detained under it has to be dealt 
with, if at all, under the Code of Criminal 
Procedure. I do not think, therefore, that 


‘the principles acted on in Inre Clifford & 


O'Sullivan (10) govern the application of cl. 
15 of the “Letters Patent to this case. The 
applicant has*done all he can to claim that 
he is entitled to a remedy on the Civil Side 
of the Court and apart from its Criminal 
Jurisdiction. Ifwe limit him to that he would 
have aright of appeal atthe expense of all 
chance of success. 

l'ought here to add that Act X of 1872 and 
Act X of 1815 do notseem to have been 
brought to the notice of the Judges who 
took part in deciding Im re Nataraja Iyer 
(11), £n re Kochunni Alaya Nair (12), In re 
Erada Padinharedil Govindan Nair (13) 
or the case of Mahomedalli Allabux v. 
Ismailji Abdulali (14). 

Yt can sérve no useful purpose now to 
discuss the correciness of Mr. Justice 
Norman’s decision in the case of In the 
matier of Ameer Khan (6), that habeas 
corpus could issue to the mojussil, but in so 
far as he proceeded upon the 4th clause of 
the Charter of 1774 the opinion of Sundara 
Ayyar, J. in Inre Nataraja Iyer (11) that . 
he misconstrued that’ clause coincides with 
the views of Sir Lawrence Jenkins, C. J., 
and Stephen, J., in the Governor of Bengal 
v. Moti Lal Ghosh (15). 

With regard,to the question whether the 
respondent has been shown to have such 
eustody or conirol of the appellant as would 
entitle this Court to direct à writ of habeas 
corpus. lam of opinion that this matter lies 
very close to the borderline. After examin- 


. 
(10) (1921) 2 A. C. 570; 90 L. J. P. C. 244; 05 S.J. 
792; 37 T. L. R. 968. 

(11) 16 Ind. Cas. 755; 36 M. 72 at pp. 77 & 79; 93 
M. L. J. 393; (1912) M. W, N. 1012; 13 Or, L. J. 723; 
13 M. L. T. 367. 

(12) 68 Ind. Cas. 26; 45 M. 14; 41 M, L. J. 441; 14 In 
W. 465; (1921) M. W. N. 708; 23 Cr. L. J. 490; A. I. R. 
1922 Mad. 219. 

(13) 68 Ind. Cas. 838; 45 M. 922; 10 L. W. 319; 43 
M. L. J. 396; 31 M. L. T. 504; 23 Cr. L. J. 614; A.L 
R. 1922 Mad. 499. x 

(14) 95 Ind. Cas. 49; 50 D. 616; 28 Bom. L R. 471; 97 
Cr. L. J. 721; A. I. R. 1926 Bom. 322, 

(15) 20 Ind. Cas. 81; 41 O. 173 at pp. 202 to 206; 17 
O. WN. 1253; 14 Cx, L. J. 321; 180. L. J, 452, 
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ing the position which is disclosed by the 
affidavits I am not, however, satisfied that 
: this particular respondent is shown to have 
such custody or control of the applicant as 
would entitle the applicant to get a direction 
to the respondent that he should produce 
him before the Court. On that point I 
think the decision of the learned Judge 
must be upheld. This appeal must be 
dismissed. 

Majumdar, J,—I agree. 

A. N. A, Appeal dismissed. 


MADRAS HIGH COURT. 
Second OrviL Appzats Nos, 583 To 390 
or 1923. 

January 3, 1927. 
Present:—Mr. Justice Ramesam. 
CHINGI CHINNAPPA NAIDU (pap) AND 
OTHERS-~DEFENDANTS—~APPELUANTS IN ALL 
versus 
MANIAM RAJU GOUNDAN AND OTHERS 
—PLAINTIFFS— RESPONDENTS IN ALL. 

Tree patta—Madras Board of Revénue Standing 
Orders, No. 18—Cancellation of tree patta by Govern- 
meni—Grant of patta to land pattadar—Right to 
trees of tree pattadar, whether losi—Scope of Order 
No. 18. 

The Government cannot by merely altering the 
Standing Orders and by refusing to issue fresh tree 
pattas and including the trees in the land pattas, put 
an end to the rights over the trees of the tree patta- 
'dars. [p. 657, col. 1.] 

The new policy introducef in the year 1906 by the 
Government of Madras of not having separate land 
pattas and separate tree patias was intended to be 
carried out only where it was feasiple, namely, 
where the land pattadar and tree pattadar happened 
to be the same; it was not intended that the trees 
should be forcibly taken up from the tree pattadar 
and granted tothe lund pattadar. By virtue of the 
Madras Board of Revenue Orders, No. 18, the trees 
. were intended to be left in the possession of the tree 
pattadar and the land pattudar in whose patta 
they were to be included, while becoming liable to 
pay the assessment on them to Governgent, was to 
make the collection of the assessment in his turn from 
the tree pattadar. [p. 657, col. 2] , 

Second appealagainst the decreesof the 
District Court of North Arcot at Vellore, in 
A. S. Nos. 164, 192, 193, 144, 195, 196 and 198 
of 1923, preferred against those of the 
Court of the District Munsif, Tiruppattur, 
in O. S. Nos. 546, 547, 569, 570, 571, 549, 572, 
548 of 1919 respectively. . 

Mr. S. €. Rangaramanujam, for the 
Appellant. n : 

My, M. Patanjali Sastri, for the Respond- 


ent, . 
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JUDGMENT.—In deáling with this 
batch of seccnd appeals it will be conveni- 
ent to set forth the facts. These suits relate 
to the ryotwari village of Muttlam in North 
Arcot District., From time immemorial 
the ryotwari holdings were being held by 
ryots excluding the trees, all the trees in 
the village being held under aseparate tree 
patta by a tree pattadar. In the year 1906 
the Government have changed the policy of 
havingseparate land pattas and separate 
trea pattas, and the Board's Standing Order 


. No. 18 was altered as follows:— 


“ As to trees on occupied lands subject to 
the exception noted below, no claim should 
ordinarily be made on behalf of the Govern- 
ment to any rights over trees growing on 
land held on ryotwari patta, or as inam, or 
as village, or town. house site. Separate 
pattas should not be issued for the trees, and 
where such pattas now exist the tree paita 
Should be.cancelled and the tree pattadar 
left to make his own arrangements with 
the land pattadar, if the two are different 
persons.” > . 

" Exception.—W hen conditions have been 
expressly inserted in the patta limiting the 
pattadars' rights over ‘the trees or when land 
has been assigned on special patia, cowle, or 
lease with such limiting conditions, those: 
conditions should be strictly enforced.” 
Reading the new rule and the exception 
it is clear that the policy of the Govern- 
ment is to dispense with tree pattastand in- 
clude the trees in the land pattas whenever 
practicable, but where not practicable the 
old" system would continue. The excep- 
tion shows this. The suit village was re- 
settled in Fasli 1323. In the Settlement Re- 
gister of this new Séttlement, which is 
Ex. O (P-3)thefollowing statement occurs: 
“Except in the case of trees standing 
on land regisfered as poramboke tree pattas 
have been cancelled at re settlement wher- 
ever practicable and the tree tax replaced by 
land assessment. "The following poramboke 
revision survey fields contain topes which 
areheld on original tree patta.” Then 
follows a table of survey numbers which 
are alladmitted to be poramboke lands and 
the tree assessment is shown as Rs, 119-12-7. 
‘The present suits ase breught by the tree 
paitadars fora declaration of their rights 
to thetnjgyment of the trees on the lands 
included in the land patias and, therefore, 
not pora?nboke and for mesne profits and 
damages. The claim for mesne profits 
and damages wasuot preseed in the lower 


: pattadars. 
village containing trees in respect of which - 


s 


là HN 

rodi. o. 1997] 
Appellate Court and need not be pursued 
further. The only question that has to 
be discussed here is the right to the 
trees. : : 

The District Munsif on a,consideration of 
the fact that there is some difference be- 
tween theold agreement and the new assess- 
ment onthe lands that there is some addition 
to the old assessment in arrivifig at the new 
assessment on thelands and also of the fact 
that thereis some reduction of the assess- 
ment in the tree patta from Rss 133 
Rs. 119-12-7 inferred that all the trees must 


. have been reserved from the pattadars, i, e., 


the plaintiffs and musthave been included 
in the land pattas. Incidentally it may be 
observed that only some land pattadars de- 
rived the plaintiffs’ right to the trees and 
these suits are filed only in respect of such 
There are other lands in the 


no suits have been filed. The Munsif also 
held that the decision in Sengoda Gounden 
v. Varadappan (1) does not apply to the 
facts of this case: He, therefore, dismissed 
the plaintifis’ suits. 

The plaintiffs who are the same in all the 
suitsappealed. The District Judge did not 
apply his mind to the events that happened 
at the timeof the settlement, i.e., he did 
not consider the question whether the trees 
in the patta lands were included in the 
land pattas and were excluded from the 
tree patias, He addressed himself solely 
to the question as to the proper construc- 
tion of the decision in Sengoda Gounden v. 
Varadappan (1). He held hat, even if the 
tree pattas are cancelled and are, included 
in the land paitas, that does not amount to 
aresumption of “the possession of the 
trees froih the tree pattadar, or to a 
re-grantof the trees to the land patiadar. 
On this ground he reversed the District 
Munsif's decision and decreed the plaint- 
iffs’ suits declaring their right to the trees 
The defendants filed these second appeals, 

In these second appeals I am inclined to 
agree with the view of the District Judge 
on the proper construction of the decisions 
in Sengoda Gounden v. Varadappan (1), 
i.e, Idonot think that Government can, 
merely altering'the Standing Order and by 
refusing to issue fresh tree pattas and by 
including the trees in the land. pattas, put 
an. end to the rights over the trees of the 
tree pattadars; nor dol think thisis what was 


(1) 13 Ind. Cas. 39; 36 M. 148; 10 M. L. T, 488; (1911 
$ M. W. N, 532; 22 M, L. J, 201, jM 
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intended by Government by the Standing 
Order, Only where it is feasible 7. e., where 
the land pattadar and tree pattadar hap- 
pen to be the same, that the new policy was 
intended to be carried out and not that the 
trees should be foreibly taken up from the 
tree patiadar and granted to the land pat 
tadar. Again the last sentence in the Stand- 
ing Order: “The tree pattadar is left to 
make his own arrangements with the land 
pattadar if the two are different persons" 
shows that the trees were intended to be 
left in the possession of the tree pattadar 
and that the land pattadar. in whose patia 
they are to be included, while becoming 
liableto pay the assessment on them to 
Government will make the collection of 
the assessment in his turn from the tree 
Thisis whatis meant by saying 
that he must make his own arrangement 
with the land patiadar so that, if in the 
case of this village the facta are that the 
trees were excluded from the tree pattas 
of the plaintiffs and were included in the 
land pattas of the defendants, the proper 
result would be that, while the plaintiffs 
are entitled to the possession of the trees, 
they would beliable to pay the assessment 
on them to the defendants who in their 
turn will pay to the Government. Thus it 
is clear that a mere construction of the 
decision in Sengoda Gounden v. Varadap- 
pan (1) isnot enough in this case as was 
properly pointed out by Mr. Patanjali Sas- 
tri, the learned Vakil for the respondent, to 
settle the rights between the parties. It is 
still necessary to find whether the trees 
wete incjuded in the land pattas of the de- 
fendants and were excluded from the tree 
pattas as was found by the District Munsif, 


As the District Judge has not addressed ° 


himselfto the question and has given no 
finding on this matter and as I have gone 
fully into the case I can give a finding here 
and willnow proceed to do so. 

The District Munsif was influenced by 
the consideration thát the assessment on the 
Jands of the defendants was increased in the 
new Settlement and that the assessment on 
the tree patta was reduced. Taking the 
first consideration I find that not only in 
respect of the lands with trees and as to 
which there has never been any ques- 


“tion of separate tree patta the assessment 


has been different from that*in 1884, A 
comparison of Ex. D, the Settlement Register 
of 1884 and Ex. O the Settlement Register 
of 1915 shows this, It is obvious that the 
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assessment on the village has been enhanced 
in pursuance of the Government’s right to 
do so at periodical Settlement. Then again 
the District Munsif referred to the other 

' consideration, namely, that there is reduc- 
tion in the assessment of the tree patia, the 
old assessment was Rs. 133 and the new as- 
sessment Rs. 119-12-7. He, therefore, comes 
tothe conclusion that this reduction is dueto 
the exclusion of the treeson the patia lands 
from the tree patta, Rs. 119 now represent- 
ing the assessment only on the trees on the 
porambokelands. Exhibit Cisan account pre- 
pared by the Revenue Officers ard is describ- 
ed as No. 2-O account. It gives the number 
of trees on all the landsin the village in- 
cluding the patta.landsand the poramboke 
lands and it shows that the total number 
of trees is 7435 and column 11 says “As- 
sessment paid to Government is Rs. 119-12 72" 
and are enjoying the same as bilmukta 
patta.” Iixhibit C clearly shows that the 
tree paitadars are enjoying all the 7435 
trees on payment ofthe assessment of 
Rs. 119-12 7 and the reference in para. 12 
ofthe Descriptive Memoir to Rs. 119-12-7 
as the tree assessment-simply means that 
the assessment of the trees on the poram- 
boke lands waa included in Rs. 119-12-7 and 
not that it actually amounts to Rs. 119-12-7. 
This is obvious from another consideration. 
If one looks at the number of trees, the num- 
ber of trees on the poramboke lands, which 
consist of Survey Nos. 3, 7, etc., given at the 
end of Ex. C is 159 trees and the number of 
treeson therest of the lands is 7276. If Rs.133 
was theassessment on all the trees in the 


village, namely, 7435, itis absurd toimagjne 


that Rs. 119 12 7 is the assessment* on the 
treesin the poramboke lands which are 159 
.in number. 'Theinference is Obvious that 
the reduction of Rs. 133 to Rs. 119is not 
due to the exclusion of the trees on the 
patta lands but to some other cause. The 
learned Vakil for the respondents explains 
that 4 of the lands on which there ware trees, 
which are not formerly granted on patta to 
anybody have now been given to the tree 
pattadar, and as in this case, the tree patta- 
dar and the land pattadar happens to be 
the same, there is no difficulty in carrying 
out the policy of the Board’s Standing Order, 
The trees on these lands were, therefore, 
included in the land pattasand were exclud- 
ed from the tyes pattas and the reduction of 
Rs. 133 to Re. 119 is due to this. The District 
Munsif seems to have dealt with an argu- 
ment of this kind in para, 13 of his judgment 
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butitseemsto me he has not grasped it com- 
pletely. The number of the new patia grant- 
ed to the tree patiadars is given as No. 23. 
The District Munsif then complains that it 
has been withheld and has not been 'pro- 
duced. The leafned Vakil for the respond- 
ents has offered to produce it here before 
me, but I found it unnecessary to take it 
and I will nat base my judgment on that 
paper. On an examination of the Settlement 
Register, pages 2, 26, 34 and 36 it appears 
that 4 items of lands; namely, Nos. 3/3. 154, 
193, 203 were lands granted under patta 
No. 23 and the grantees are Muniswami 
Nattan whois the predecessor-in-title of the 
2nd plaintiff, Raju’ Goundan, the ist 
plaintiff and Venkataramana Iyengar the 
predecessor-in-title of the 3rd plaintiff. 
Thus the explanation of the respondent's 
Vakil seems to be well-founded and the 
sentence in para.13 of the Descriptive 
Memoir, namely, “Tree pattas have been 
cancelled at re-settlement wherever prac- 
tieable'" seems to apply only to the trees 
on these found lands. These trees are 
now excluded from the tree paita and 
included in the land pattas. Butso far as 
all the other trees in the village are con- 
cerned, that is, those on the patta lands 
other than these 4 items and those on the 
poramboke lands they are still included 
In the tree patta, because it is not practic- 
able to exclude them and the new assess- 
ment of Rs. 119 for the tree includes all 
these trees and, therefore, the trees on the 
suit lands. It does not matter whether a 
separate tree patta has been issued or not. 
Exhibit C shows that some trees in’ the 
village are being held on an assessment of 
Rs. 119-12-7, The only question is where 
are those trees, are they only the trees on 
poramboke lands or do they include the 
trees on patia lands other than the lands, 
I think they inckude the trees on the 
patta lands other than the 4 lands. In 
this view no question arises as to the con- 
struction of Sengoda Gounden v. Varadappan 
(1). The decree granted to the plaintiffs 
in the lower Appellate Court is right. 
The second appeals are dismissed with 
costs. 
Y. N. Y. | 6 
Appeals dismissed, 
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BOMBAY HIGH COURT.. 
First Orvin APPEAL No. 282 or 1923. 
February 15, 1927. 
Present:—Mr. Justice Fawcett and Mr. 
Justice Petkar. 
SHRIDHAR ANANT GANPULE 
AND OTHERS— APPELLANTS 
versus 


GANU RAGHO GURAV 


AND‘ OTHERS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 47, 92— 
Religious trust—Scheme—District Judge empowered 
to decide questions as to management—Reference to 
District Judge—Decision, whether jfinal—Appeal, 
maintainability of. ; 

Where under a scheme for management ofa trust 
the District Judge has power, though implied, to 
exercise control generally in regard to any question 
of management of the trust that may properly be 
brought before him, the District Judge istbe final 


authority in matters in dispute under the scheme, 


which are referred to him. His decision is not one 


under 8.47, Civil Procedure Code, and no appeal. 


lies therefrom to the High Court. [p. 660, col. 2.] 
Runganatha Thathachariarv.Krishnaswami Thatha- 
chariar (3), followed. 


First appeal from the decision of the 
District Judge, Ratnagiri, in Miscella- 
neous Application No. 43 of 1920. 

Mr. P. V. Kane, for the Appellants. 

Mesarr. P. B.'Shingne and J. R. Gharpure, 
for the Respondents. ; 

JUDGMENT. . 

Fawcett, J.—This appeal arises out of 
the decision in Sakharam Daji Ganpule v. 
Ganu Raghu Guroo (1). In that case it was 
held that a suit brought by certain here- 
ditary Pujaris of a temple near Chiplun 
against certain Guravs of the temple with- 
out compliance with the ,provisions of s. 92 
of the Civil Procedure Code, was barred 
by that section; butit was held that the 
dispute, which related to the respective 
rights éfthe parties to certain offerings at 
the temple, might be made the subject of 
an application to the Distriet Court. This 
was in view of ascheme that had been fram- 
ed for the management of this temple by a 
Devasthan Committee. At page 128* a re- 
ference is made to cl. (2) eof that scheme, 
under which the members -of that Commit- 
tee were to conduct the affairs of the Dev- 
asthan according to the long established 
usages thereof, and it is mentioned that 
the scheme ¢ontaimed no specific reserva- 
tion for any application to add to, or alter 
the scheme. But at page 132% thé judgment 
says that, though no liberty to apply is re- 
served under the scheme, such a reserva- 


(1) 60 Ind. Cas. 924; 23 Bom. L. R. 125; 45 B. 683. 
*Pages of 23 Bom, L. R.—| Ed. SES 
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tion could beimplied. Shah, J., with whom 
Crump, J., agreed, accordingly held that the 
only remedy open to the parties under the 
circumstances was to have a direction from 
the District Court as to the offerings laid 
before the deity. Itis also said that it is 
open to any one interested in the trust-fund 
to apply to the District Court, which fram- 
ed the scheme, to supplement or modify 
the same. Again itis said that the res- 
pective rights of the parties was a matter 
which must be decided on evidence by the 
District Qourt on a proper application. Ac- 
cordingly, an application was made to the 
District Court by the Pujaris against the 
Guravs. The District Judge, after hearing 
the parties, decided that the offerings should 
be divided ic the proportion of six to five 
between the Pujaris and the Guravs. An 
appeal against this decision was admitted 
by the Honourable Mr. Justice Coyajee on 
October 22, 1923. When the case first came 
on for hearing, it was adjourned in order 
that the members of the Devasthan Com- 
mittee might also be joined as parties. 
This has been done and we have now heard 
all the parties to the appeal, 

A preliminary objection has been taken 
by Mr. Shingne for the Guravs that no ap- 
peal lies from the decision of the District 
Judge. This is based upon the ruling of 
the Privy Council in the Dakore Temple 
case [Sevak Jeranchod Bhogilal v. Dakore 
Temple Committee (2). Mr. Kane for the 
appellants contends that the order of the 
District Judge is one really relating to exe- 
eution of the decree which laid down the 
&cheme, and that it, therefore, falls under s. 
47 of the Civil Procedure Code. If that is 
so, then, undoubtedly, an appeai would lie 
to this Court. Mr. Gharpure for the Devas- 
than Committee supports Mr. Singne’s 
contention that no appeal lies. 

This case, undoubtedly, differs in some 
respects from that which was before their 
Lordships of the Privy Council in the Da- 
kore Temple case [Sevak Jeranchod Bhogi- 
lal v. Dakore Temple Gommittee (2).! In 
that case the scheme contained a distinct 
provision that certain rules should, when 
sanctioned by the District Court, have the 
same force as if they were part of the 
scheme. Accordingly, it was held that the 


(2) 87 Ind. Cas. 313; 27 Bom. B, R. 872; 23 A. L. 
J. 555; A. I. R. 1925 P. O. 155; 49 M. L. J. 25; L, 
R. 6 A. (P. O.) 117; (1925) M. W. N. 4742 O. W.N. 
@ 0), O. L, J. 628; 22 L. W. 246; 3800. W. N. 450 
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rules when so'sanctioned had final effect as 
part of thescheme and that no appeal lay 
to the High Court. The only power which 
this Court had was that conferred upon it by 
another clause of thé scheme, under which 
it could, on an application, alter, modify or 
add to the scheme. That, however, was a 
power that had not,in fact, been exercised. 
On the other hand, the scheme in this case 
does undoubtedly contemplate that there 
Should be some control by the District 
Judge in regard to the management o£ the 
temple. Thus under cl. (3j therg has to 
be an annual audit of the accounts by an 
auditor appointed by the Subordinate Judge 
of Chiplun, and the auditor has to submit a 
report to the Subordinate Judge, who in 
turn has totransmitit with his remarks, if 
any, to the District Judge, who may file it 
or take such steps upon it ashe thinks it. 
There is, no doubt, no similar provision in 
regard to controlof the District Judge in 
matters other than accounts, except as to 
the filling up of vacancies in the Devasthan 
Committee, which under cl. (1) has to be 
done by the District Judge after consulting 
the Subordinate Judge of Chiplun and 
certain other persons. But the scheme 
does, in my opinion, imply that the Dis- 
trict Judge was also to exercise control 
generally in regard to any question of ma- 
nagement that might properly be brought 
before him ; and the judgment of the Dis- 
trict Judge, which provides for the scheme 
(Ex. 127) states that it merely embo- 
dies all the matters on which it appeared 
“at present " necossary to give directions. 
"The Distriet Judge obviously contemplated 
"that they might require supplementing in 
future. NL 

“This Court in Sakharam Daji Ganpule v. 
Ganu Raghu Guroo (1) has held that the 
dispute in question can properly be put be- 
fore the District Court, and we are bound 
by that view, 

That being so, it seems to me thatthe 
District Court is the finafauthoriiy in the 
matter of the dispute under. the scheme, 
and that no appeal lies to, this Court from 
his decision. The case is analogous to one 
that might arise on the exercise of the 
power given to the District Judge to fill 
a vacancy in the Devasthan Committee. 
Would an appeal lie to this Court from such 
an appointmert? Barring any question 
that might legitimately arise as to the 
Judge not conforming to the provisions of 
the scheme as to the manner in which he 


Y 


SHRIDHAR ANANT GANPULE v. GANU RAGHO GURAV. 


(102 1.C. 1927] 
was to fill vacancies, it seems to me clear 
that nosuch appeal. would lie. A similar 
question was considerad by the Madras 
High Court in Runganatha Thathachariar 
v. Krishnaswami Thathachariar (3), and it 
was there held that such an order was not 
one falling unders. 47 of the Civil Pro- 
cedure Code apd that no appeal lay. In 
that case the decision of this High Court 
in Damodarbhai v. Bhogilal (4) which was 
relied upon by Mr. Kane, was considered 
and distinguished. I concur generally 
in the view takenin Runganatha’s case (3). 
I think that this is not a case which 
can properly be brought under s. 47 of the 
Civil Procedure Code. It might have 
been different if the scheme had contained 
a precise direction that the offerings should 

ebe disposed ofin à particular way. Then, 
there might be ground for saying that that 
direct on was one which could be enforced 
inexecution by any person interested, and 
that such a ease fell under s. 47. But, in 
wy opinion, it is imposeible,in the present 
case, to holdthat the decision of the Dis- 
tiict Judge relates to the execution of the 
decree framing the scheme. In the present 
case no legal point arises. The only ques- 
tion is whether the decision of the District 
Judge is justified on its merits, and 1 think 
it is clear that this Court in Sakharam Daji 
Ganpule v. Ganu Raghu Guroo (1) contemp- 
lated that the decision of the District Court 
would be final. Thedecision of the Privy 
Council in the Dakore Temple case (2) gives 
strong ‘support to the view taken in Runga- 
natha Thathachamar v.  Krishnaswami 
Thathacharigr (3). Therefore, in my opin- 
ion, the preliminary objeetion is correct 
and I would dismiss the appeal. s 

Mr. Gharpure for the Committed objected 
that the District Judge had given his de- 
cision without making them parties or giv- 
ing them an opportuhity of being heard. 
His contention is that the offerings should, 
in any case, first be at the disposal of the 
Committee, whb should distribute them in 
accordance with the Distriet Judge's order. 
That, however, is a point which we cannot 
now go into. The Committee, if so advis- 
ed, can move the District Judge in the 
matter and get him to Consider their con- 


tention. e 
e . 


(8) 15 Ind. Cab. 189; 47 M. 139; 18 L. W. 287; (1923) 
M. W. N. 664; A. I. R. 1924 Mad. 369. 
(4) 24 B. 45; 1 Bom. L, R. 500; 12 Ind, Dec. (N.s) 
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As the appeal fails, it must be dismissed 


with costs. 


Appeal dismissed with costs (one set of 


costs only to be paid to the Devasthan Com- 


mittee). 


Cross-objections dismissed. 


Patkar, J.—I agree. 
ALN, A. . Appeal dismissed. 
e. 


— 
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MADRAS HIGH COURT. 
Civit Revision Petition No. 1084 
or 1925. 

January 21, 1927, 
Present:—Mr. Justice Madhavan Nair, 
ABDUL KADI ROWTHER AND ANOTBER 
— DEFANDANTS— PETITIONERS 


versus 
UTHUMANSA ROWTHER—Puaintire 
— RESPONDENT. 

Specific Relief Act (I of 1877), s. 9—Summary suit 
for possession—Decree for mesne profits, whether can 
be awarded. 

In a suit under s.9 ofthe Specific Relief Act for 
possession, the Court cannot passa decree for mesne 
profits as the passing of sucha decree doesnot come 
within the scope of the section. 

Thavasi v. Arumugam (1), followed. 

Petition under s. 115 of Act V of 1908 to 
revise the decree of the Court of the Dis- 
trict Munsif, Chiyali. dated the 23rd July, 
1925, and passed in O, S. No. 348 of 1924. 

Mr. K. Sankara Sastri, for the Appel- 
lante, 

Mr. K. S. Jayarama 
spondent. 

dU DGMENT.—In this cases the plaint- 
iff-respondent obtained a decree under 
8. 9 of the Specific Relief Act for posses- 
sion of the property and also for mesne 
profits. It isargued that the lower Court is 
wrong in passing a decree for mesne profits, 
as the passing of such a decree does not 
come within the scope of a suit under s. 9 
of the Specific Relief Act. This argument is 
clearly supported by the detision of this 
Court in Thavasiv. Arumugam(Y). Following 
this decision, I set aside the lower Court's 
decree so far as it relates to mesne profits. 
In other respects, the lower Court's decree 


Tyer, for the Re- 


will stand. The ‘petitioner will get his 
costs in this Court. e 
V. N. V. : Decrée modi fied. 


(1) 28 Ind. Cas.1; (1915) M. W. N. 174; 2 L. W. 157; 
30 M. L. J. 326. 
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BOMBAY HIGH .COURT. 
Orvin Apprication No, 1001 oF 1926, 
February 17, 1927. 
Present;—Mr. Justice Fawcett and 
Mr. Justice Patkar. 
TULSI LALJI—ArPLICANT 
versus 
OMKAR HUNA—Opponent. 

Bombay Pleaders Act (XVII of 1920), s. 20 (1)— 
Case falling under cls. (a), (b) and (c) of s. 20 (1).— 
Costs—Pleader's fees—Two sets to be allowed unless 
Court * otherwise directs—Statutes—Interpretation— 
‘May’, manag of. 

In cases falling under cls. (a), (b) and (c) of s. 20 
(1) of the Bombay Pleaders Act, 1920, although the 
discretion ofthe Court to disallow more than one 
set of costs is not excluded, yet} unless the Court 
otherwise directs, the fees of two Pleaders should 
be taxed in the bill of costs. [p. 662, col. 1.] 

When the word ‘may’is used in an Act the ordinary 
rule of interpretation is that the requisite condition 
being fulfilled the Court will and ought to exercise the 


powers it may exercise. [ibid] 


Messrs. K. H. Kelkarand A. A. Adarkar, 
for the applicant. 

Mr. V. D. Limaye, for the Opponent. 

JUDGMENT. 

Patkar, J.—In this case the question for 
decision is whether the respondent is entitl- 
ed to have the fees of two Pleaders taxed 
in the bill of costs under s. 20 of the Bom- 
bay Pleaders Act XVII of 1920. Tne Appeal 
No. 347 of 1925 is from a decree deciding on 
the merits a suit of which the value of the 
subject-matter exceeds Rs. 5,000. The case 
would, therefore, fall undercl. (c) of sub-s. 
(1) of s. 20 of the Act. The section does not 
make it obligatory that a party should en- 
gage more than one Pleader but if a party 
h&s befpre the first hearing of a proceeding 
engaged more than one Pleader, the fees of 
two Pleaders may be taxed in the bill of 
costs in the cases mentioned in the’ 
section. Section 20 must bs read with 
s. l8 of the Act which deals with the 
computation of taxed fees which shall be 
computed in accordance with the rules in 
Sch. IIT unless such ‘fee has been settl- 
ed for a less amotint under s.17. The 
Taxing Officer has refused to award two 
sets of Pleader’s fees and has referred the 
respondent's Pleaders to move the Court. 
Itappears that two Counsel and one Pleader 
were engaged on behalf of the appellant 
and two Pleaders were engaged on behalf of 
the respondent, It is urged on behalf of the 
respondent that if the appellent thought it 
necessary to engage two Counseland one 
Pleader, the case was ofsufficient importance 
to justify the respondent's engagement of 
one senior and one junior Pleader, and that, 


. 
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the words " may be taxed " in s. 20 are to 
be construed as "shall be taxed" and reliance 
is placed on sub-s.(2) of s. 20. The point 
isnot covered by any authority. In First 
Appeal No.173 of 1923 the learned Chief 
Justice held that if the respondents wished 
to take advantage ofs.20 of the Bombay 
Pleaders Act an application should have 
been madeto the Judge before the record 
was closed in order that they should be 
allowed the costs of two Pleaders. In First 
Appeal No. 285 of 1922 Shah and, Percival, 
JJ., ordered the fees of two Pleaders to be 
taxed without deciding the general question 
whether when two or more Pleaders are 
engaged in cases indicated in cls. (a), (b) 
and (c)ofs. 20, & party isentitled to the 
fees of two Pleaders being taxed subject to. 
the provisions ofs. 18, sub-s. (1), without 
any order of the Court. 

Sub-section (2) of thesection says: “Except 
in the cases specified in this section a party 
employing more than one Pleader shall not 
be entitled to recover from his adversary 
more than one setof Pleader's fees.” This 
would show that in the excepted cases 
a party shall be so entitled. The wording 
of cl. (2) isnot conclusive. It may be 
susceptible of the construction that except 
in the cases specified in the section a party 
is notentitled to recover more than one set 
of costs but that in the excepted cases the 


Court has a discretion. In cl. (d), however, - 


of s.20 a party is entitled to recover more 
than one set of Pleader’s fees in any suit in 
which the amount or value of the subject- 
matter is less than Rs. 5,000, where the Coutt 
certifies by order in writing that the fees 


of two Pleaders may be taxed. dk appears, - 


therefore, that only in cases falling under 
cl. (d), the certificate of the Court in writing 
is necessary. It would, therefore, follow 
that in cases falling under the other three 
cls. (a), (b) and (c) the order of the Court is 
not necessary. The words “ may be faxed " 
in cl (d) must be undefstood ag meaning 
“shall be taxed," for when the Court certi- 
fies in writing that the fees of two Pleaders 
may be taxed, it leaves no discretion to 
the Taxing. Officer who must tax in the bill 
of costs the fees of two Pleaders. The 
words “ may be taxed" in cl. (d) must have 
the same meaning in sub-s. (1) of s, 90 of 
the Act. When the word "may "is used 
the ordinary rule of interpretation is that 
the requisite condition being fulfilled the 
Court will and ought to exercise the powess 
it,may exercise; and the word “may” though 
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primarily permissive has been in certain 
circumstances , treated as mandatory. 
Hookamchand v. Nawroji (1) see also Nadiar 
Chand Shaha v. Wood (2), R. v. Roberts (3), R. 
v. Mitchell (4) and Golden Horseshoe Estates 
Company Limited v. Regem (8).. I think, 
therefore, that in cases falling under 
els. (a), (b) and (c) the fees of two Pleaders 
Shall be taxed in the bill of costs. I think, 
however, the discretion of the Court to dis- 
allow ‘more than one set of costs is not ex- 
cluded but unless the Court otherwise 
directs, the fees of two Pleaders shall be 
taxed in the bill of costs in cases falling 
under els. (a), (6) and (c) of 8.20 of Act 
XVII of 1920. 

I would, therefore, direct that the Tax- 
ing Officer should tax the fees of two 
Pleaders in the bill of costs in this case. \ 
. Fawcett, J.—I agree. I would add that 
I have satisfied myself that the intention 
was that ordinarily there should be the fees 
of two Pleaders taxed in cases coming under 
cls. (a), (b) and (c) of sub-s. (1) of s. 20 of the 
Bombay Pleaders Act XVII of 1920. 


A. N. A. Order accordingly. 

(1) 10 Bom. L. R. 315. 

2) 35 C. 194 at p. 197/12 C. W. N. 450. 

3) 1901) 2 K. B. 117, 70 L. J. K.B. 590; 49 W. 
R. 488; 65 J. P. 359; 84 L. T. 530; 17 T. L. R 426. 

(4) (1913) 1 K. B. 561at p. 566; 82 L. J. K. B. 153; 
108 L. T. 76; 77 J. P. 148; 23 Cox, C. C. 273; 29 T. L. 


R. 157. 3 
(5) (1911) A. C. 480 at p. 486; 80 L. J. P. C. 135; 105 
L. T. 148. 





LAHOREHIGH COURT. 
MISCELLANRUUS SECOND CIVIL APPEAL No. 593 
or 1926.. 

April 7,1927. . : 
Present: —Mr. Justice Zafar Ali, 
Musammat HAR KAUR AND OTHEES— 
PLAINTIFFSe— APPELLANTS 
vefsus 
KHARGA AND oTBERS—DEFENDANTS— 
RESPONDENTS. 

Evidence Act PI of 1872), ss. 102, 110—Burden of 
proof-—Suit for possession by landlord against 
collaterals of deceased occupancy tenant—Ancestral 
nature of property, burden of proving of. 

In asuit for possession by the landlords against 
the collaterals ofa deceased occupancy tenant the 
burden of proving that the land wa’ occupied by the 
common ancestor of the deceased tenant and that the 
collaterals ere entitled to succeed is upon the 
collaterals. [p. 693, col. 1.] 

Miscellangous second appeal from the 
order of the District Judge, Hissar, dated 
the 23rd October, 1925, reversing that of the 
Subordinate Judge, Third Class, Gurgaon, 
dated the 12th March, 1925. 


[102 I. O. 1927] 


Mr. Nanwa Mal, for the Appellants. 
Mr. Shamair Chand, for the Respondents. 

JUDGMENT .--After the deathof Musam- 
mat Gulab Kaur the widow of Ram Rattan, 
the last male tenant ofthe'oceupancy hold- 
ing in dispute, his collaterals took posses- 
sion of it, and it was accordingly mutated 
in their names and the mutation order was 
embodied in the Jamabandi that was pre- 
pared later. The landlords then sued for 
possession stating that as the common, an- 
cestor of Ram Rattan and his collaterals 
had never occupied the land they (collater- 
als) had no right to succeed to it. The 
trial Court placed the onus of proving that 
the land had descended from the common 
ancestor on the defendants (collaterals) and 
found that they had discharged it. On ap- 
peal by the plaintiffs the District Judge 
held that it was upon them (plaintiffs) to 
establish that the occupancy holding had 
not descended from the common ancestor 
because the defendants were in possession 
and were shown in the Jamabandi as occu- 
pancy tenants. Thus shifting the onus on to 
the plaintiffs the District Judge remanded 
the case to enable them to produce evidence 
to discharge it. They appeal against this 
order of remand. 

_It is clear that the view taken by the 
lower Appellate Court is erroneous. Though 
the collaterals are in possession and are 
entered in the Jamabandi as occupancy ten- 
ants they have still to establish that they 
were entitled to succeed to the holding and 
rightly took possession thereof. The plaint- 
iffs cannot be called upon to prove the 
negative that the land was not otcupied by 
the common ance&tor, From their having 
taken possession of. the land it cannot be in- 
ferred that they (collaterals) wereentitled to 
doso. J, therefore, acceptthe appeal, set 
aside the orderof remgnd and send back 
the case to the District Judge to be decided 
on the record as it stands. Court-fee on the 
memo. of appeal will be refunded; other 
costs will abide the event. The order will 
be the same in the connected identical 
Appeals Nos, 594 to 596 of 1926. 

R. L. Appeal accepted. 
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BOMBAY HIGH COURT. 
Crvit RevrsioNaL APPLICATION No. 379 
oF 1926. 
March 8, 1927, 
Present:—Mr. Justice Faweett and 
Mr. Justice Patkar. 
KRISHNARAO KHANDERAO PAREL- 
KAR—DEFENDANT APPELLANT 


versus. 
VIRJI PERAJ AND oTBERS—PLAINTIFFS- 
RESPONDENTS. 

Bombay Rent (War Restrictions, No. 2) Act (VII of 
1918), ss. 16,, 17— Rent', whether means ‘standard 
rent’. 

The word ‘rent’ in s.17 (1) (a) of the Bombay 
Rent (War Restrictions, No. 2) Act, 1918, does not ne- 
cessarily mean standard rent, but on the other hand 
means rent claimed in the suit, or, at any rate, the 
rent which has to be paid under the agreement sued 
upon. [p. 664, col. 2.] 

“The marginal note to s. 17 applies only to sub-el. (b) 
of sub-s. (1) of the section. [ibid.] 2 

Application against an order of the 
Chief Judge of the Court of Small Causes 
at Bombay, in Suit No. 1039-23025 of 1926. 

Mr. V. R. Laud, for the Appellant. 

Mr. G. N. Thakor (with him Messrs. Un- 
valla, Perozshaw and Papa), for the Oppon- 
ents. 


JUDGMENT. 

Fawcett, J.—Tais isan application for 
revision of the judgment and decree of the 
Chief Judge of the Court of Small Causes, 
Bombay, directing the applicant to vacate 
certain premises and pay the costs of the 
suit. In that suit the plaintiffs were the 
mortgagees in possession and had terminat- 
ed the tenancy of the applicant by a notice 
toequit. The applicant in his defence, inter 
alia, pléaded that the Court had no juris- 


_ diction to entertain the suit on the ground 


that the standard rent of the premises. 
oecupied by the applicant was less than 
Rs. 30, and that accordingly a certificate 
from the Controller of Rents had to be 
filed under s. 17 of the Bombay Rent (No. 
2) Act 3918. This contention was, however, 
rejected by the Chief Judge. He says :— 

“The faets are that defendants came to 
occupy these premises in dispute, in May 
1915, and are stilleresiding there, but the 
premises they occupy are not the identical 
ones occupied by the tenant in February 
and March 1915, but different, t.e., they 
use the whole of the second floor, consist- 
ing ofthe roofed and walled terrace. and 
other parts, which the tenant did not. These 
combined premises were let for the first 
time when defendants agreed With the 
plaintiffs to "pay them rentof Rs. 150 in 


bed 


October 1925. The objection, therefore, fails 
and defendants will have to vacate.” 

The question there discussed seems to 
me be one of fact, on which the lower 
Court has come io a finding against the 
petitioner, and Iam not satisfied by the 
arguments of the learned Pleader for the 
petitioner that any question of law really 
arises, Evenifa question of law does arise, 
it does not seem to me to fall within any of 
the three categories of cases, in which this 
-Oourt has jurisdiction to interfere in revi- 
sion unders.115 of the Civi] Procedure 
Code. The mere fact that the lower Court 
‘may have decided wrongly, is not sufficient 
reason, unless the question, is really one 
of jurisdietion. It would be on a similar 
footing to an alleged wrong decision that 
asuitis not barred by limitation or res 
judicata [cf., Amir Hassan Khan v, Sheo 
Bakhsh Singh (1), Sunder Singh v. Doru 
Shanker, (2) and Amritrav Krishna Desh- 
pande v. Balkrishna Ganesh Amrapurkar(3)]. 
‘The s.17 that is relied on does not make 
this point one of jurisdiction. Sub-section 
(2) of that section merely says that, ifthe 
plaintiff fails to comply with the -terms of 
sub-s. (1), the plaint shall be rejected. 
faBut, apart from this, it seems to me that 
the whole contention is misconceived. Sub- 
section (1), el. (a), of s. 17 begins: "In 
every suit for rent, compensation for use 
and occupation or ejectment in respect of 
any premises of which the monthly rent 
does not exceed thirty rupees the plaintiff 
shall,” etc. ete. It does ‘not say “of which 
the monthly standard rent does not exceed 
thirty rupees,” etc. There seems,to mé to 
be no basis for saying that the word “rent” 
here necessarily means “ standard rent. " 

*Tf that had been the intention, there is 
no reason why that expression should not 
have been used, especially as it appears at 
the end of this very cl. (a), and also in cl. 
(b) of the same sub-section. Similarly, in s. 
16 the words “premises of which thé month- 
ly rent does not exeeed thirty rupees” are 
used as opposed to the mention of standard 
rent at the end of the section. Therefore, 
the contention could only be raised, if the 
monthly rent of the premisesin question did 
not exceed Rs. 30. I can see no reason 


(1) 11 O. 6; 11 L A. 237; 4 Sar. P. O. J. 559: 

me Jackson's P. O. No. 83; 5 Ind. Dec. (s. s) 
60 (P. ©.). 

(2) 20 A. 78; A. W. N. (1897) 168; 9 Ind. Dee. (x. s.) 


409. . : 
(3) 11 Bi 488; 6 Ind. Dec. (N, 6) 322, á 
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for holding that the word “rent” means any- . 
thing less than the rent claimed in the suit, 
or, at any rate, the rent which has to be paid 
under the agreement sued upon. The object 
of both ss. 16 and 17 appearsto be to fix a 
rough limit for cases, which might be likely 
to cover “ small premises " as defined in the 
Act. These are premises, the standard rent 
of which does not exceed Rs. 20 a month, 
and the limit of Rs. 30 was probably taken 
as likely to cover most of such cases. The 
marginal note to s. 17 is derived from the 
provisions of the section as enacted in 1918, 
and now can onlyapply to sub-cl. (b) of 
sub-s. (1) of the section, 'This point was not 
raised at the hearing before us, but it seems 
to meone that clearly governs the petition. 


_I would dismiss the application with costs. 


Rule discharged with costs. 
Patkar, J.—I agree. 


AUN. A. > Rule discharged, 


MADRAS HIGH COURT. 
Civiu Revision Perrrtons Nos. 1364 anp 1366 
or 1925. 

March 11, 1927. 

Present :—Justice Sir Kumaraswami 

Sastri, Kr. 

KUMARAPA CHETTIAR AND OTHERS 

—PETITIONERS i 
versus 


PODISAL AND ANOTBE:—RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 78, 205— 
Appraisement proceedings— Tenants denial of land- 
lord’s right &o collect waram—Collector, whether loses 
jurisdiction to inquire—Revisign before District Col- 
lector under s. 205—Grounds of interference. 

The powers of the Collector under, 8*205, Madras 
Estates Land Act, are limited and he cannot go inio 
the weight of the sevidence or decide the matter as 
if it was an appeal on the factsto him. Section 205 
gives him power to act only ifthe Revenue Officer 
appears to have exercised a jurisdiction not vested 
in him by law or to have failed to exercise a 
jurisdiction so vested or while acting in the exer- 
cise of his jurfsdietion to have contravened some 
express provisions of law affecting the decision on 
the merits or where such a contravention has produced 
serious miscarriage of justice. 

A mere denial by the tenants of the landlord's 
right to collect the melraram does not oust the 
jurisdiction of the Deputy* Collector under ss. 73, 74 
and 75 to make enquiry. But before a Deputy 
Collector ean act under s. 73, it must be shown that 
the petitioner fas entitled to apply for appraise- 
ment and ifon the facts proved before him such a 
right is not proved, the obvious course on revision 
before the Collector is to set aside the order as 
being one passed by the Deputy Collector without 
jurigdietion. 
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Petitions, under s, 115 of Act V of 1908 
. and a, 167 of the Government of India Aot, 
praying the High Court to revise the de- 
cretal orders of the Court of the District 
Collector of Tanjore in R. P. Nos. 42 and 44 
of 1925, preferred against the decretal orders 
of the Court of the Deputy Collector of 
Pattukotai Division in Misgellaneous Ap- 


plications Nos, 62 and 64 of 1925 res- 


pectively. 

Mr. B. Sitarama, for the Petitioners. . 

Mr. S.Muthiah Mudaliar, for the Re- 
Bpondents.  . » 

JUDGMENT.—This civil revision 
petition arises out of an -order passed by 
the Collecter under s. 205 of the Madras 
Estates Land Act on a revision filed before 
him from an appraisz:ment proceedings by 
the Deputy Collector under ss. 74and 75 of 
the Act. The points for decision before the 
Collector were, firstofall, whether the ap- 
plication on the facts found by the Deputy 
Collector would lie unders. 74 of the Act, 
and whether the applicant was the person 
entitled toask forthe appraisement assum- 
ing thatthe facts were in existence which 
would entitle the landlord to invoke s. 74. 
The Deputy Collector heard the evidence 
and allowed the application of the petition- 
er here. The Oolleetor in revision was of 
opinion that the applicant was not entitl- 
ed to file the application but he set aside 
the order of the Deputy Collector in respeet 
of certain of the lands referred to in the 
order on the ground that the tenants de- 
nied that the landlord had any right to 
colleet melwaram and that this mere denial 
puts an end to the power of the Deputy Col- 
lector to act undee s. 73 of the Estates Land 
Act. I think the Collector is clearly wrong 
in the view tbat a mere denial by the tenants 
ousts the jurisdiction under ss, 73, 74 and 
75, of the Deputy Colleetor to make enquiry. 
This part of the order is not supported by 
the respondent. The powers of the Col- 
lector under s. 205 are limited and he 
cannot go into the weight of the evidence 
or decide the matter as if itwas an appeal 
on' the facts to him. Section 205 gives 
him power toact only ifthe Revenue Offi. 
cer appears to have exercised a jurisdiction 
not vested in him by” law or to have failed 
to exercise a jurisdiction so vested or while 
acting in the ‘exercise of his jarisdiction tc 
have contravened some express provisions of 
law affecting the decision on the merits or 
where sucha contravention has produced se- 
rious miscarriage of justice, I think it is clear 
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that before the Deputy Collector can not it 
must be shown that the petitioner was en- 
titled to'apply for appraisement and if on 
the facts proved before him such a right is 
not proved the obvious course on revision 
would be tosetaside theorder as being 
one passed by the Deputy Collector with- 
out jurisdiction. 

Mr.Muthiah Madaliar argues that the 
right of the petitioner has not been proved 
onthe evidence on record. I think that 
this petition ought to go back to the Col- 
lector for the purpose of ascertaining whe- 
ther in his view the petitionerhas proved his 
right to come before the Deputy Oollector 
for appraisement. If there is'no evidence to 
support his right the order on the revision 
petition of the Collector would be to allow the 

«revision if he considers that there has been 
a miscarriage of justice, If the petitioner is 
found to be entitled to apply for appraise- 
mentitisclear that a mere denial by the 
tenants would not affect his rights. I set 
aside the order of the Collector and remand 
the petition to him for disposal in the 
light of the above observations. It is also 
contended that the Collector has not dealt 
with the other grounds raised before him 
in revision and the Collector will decide all 
the pointsraised. Costs will abide and fol- 
low the result. 


V. N. V. Case remanded. 


. 
ALLAHABAD HIGH COURT. 
"FULL BENCH 
Execution First APPEAL No. 1 or 1926, 
April 17, 1927. 
Present:—Justice Sir Cecil Henry 
Walsh, Kr., Mr. Justice Mukerji and Mr. 
Justice Banerji. 
PÁRSOTAM SARAN—Oz/EOrOR— 
* - APPELLANT 
^ versus 
BARHMA NAND AND oTHERS—OPPOSITE 
PARTIES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 5— 
Appeal—Order for stay of execution—Mere passing 
of order, whether ousts jurisdiction of Executing 
Court--Sale by Executing Court before communication 
of order, validity of—Decree-holder purchasing in 
auction, whether makes any differenBe. 

The mere passing of an order for stay of execution 
by the Appellate Court does not oust the authority 
of the Executing Court to proceed with the execution 
an@ a sale held iff execution after the passing of such, 
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' an order but before it has been communicated to the 
Executing Court i$ not, therefore, null and void on 
that account. [p 667, col. 2.] 
Sahu Nand Kishore v. Shadi Ram (1), disapproved. 
Per Mukerji, J.—A clear and substantial distinction 
must be drawn between cases where the decree-holder 
has made the purchase and where the purchaser isa 
third party acting in good’ faith. The decree-holder 
cannot shake off his character as such merely by 
reason of his auction-purchase, and he is bound by 
allorders passed in the case. A stay order, there- 
fore, will operate against him and it may be that a 
purchase byta decree-holder will be set aside on the 
mere ground of the passing ofa stay order. [P 670, 
col. 1.] 
Execution first appeal from aedecree of 
the Subordinate Judge, Moradabad, date 


the 29th of August, 1925. . 


REFERRING ORDER. 

"Walshand Banerji, JJ.—In this case 
an order ex parte was made by a Judge of, 
the High Court, probably between 10 and 
11 o'clock in the morning on the “lst 
January, 1924, staying a sale. The sale in 
question was fixed to take place after 12 on 
the 21st January and, therefore, probably 
took place after the order of the learned 
Judge on the same day. The order was 
not communicated tothe Court, orat any rate, 
the Court below did not receive notice of 
the order until the 23rd of January. That 
was too late to prevent thesale taking place 
because it hadalready taken place and no 
objection now exists to the sale on the 
merits. The objector contends that the 
sale was invalid, having taken place after 
the order of stay of the 21st January above 
referred to. The order ofstay above refer- 
red to was obtained ex parte, that is to say, 
behind the back of the other side, ata 
time when the applicant knew quite well 
that any order which was made could not be 
communicated to the Court below in time to 
prevent the sale. Or that ground, on the 
97th of February, 1924, a two Judge Bench 
of this Court held that the application in 
the presence of the other side to grant the 
stay must be rejected because the sêle had 
taken place already. It*is, therefore, clear 
that thereis no substance or merit in this 
appeal. The appellant relies upon a recent 
decision of two Judges ofthis Court reported 
as Sahu Nand Kishore v. Shadi Ram (1) in 
which it has been decided that an order 
for stay of execution operates immediately 
without being communicated to the Execu- 
tion Court, amd consequently a sale held 
subsequent to such an order is ipso facto 
void. With great respect we both disagree 


(1) 96 Ind, Cas. 137 24 A. L. J. 519; A. IR. 1426 
JA, 457, 
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with this view. Both the learned Judges 
who decided it seem to have felt great 
difficulty about it and there seems to us 


to be overwhelming objection, both on the’ 


ground of justicá and on the ground of 
practical common sense, against such a 
view. The two learned Judges based 
themselves mainly upon the ground of 
jurisdiction, holding that once the High 
Court had granted the stay, the lower Court 
had ng jurisdiction to go on with the sale, 
even though it knew nothing whatever 
about it. We are unable to understand 
how the jurisdiction of an inferior Court 
can be determined or suspended by an order 
of a superior Court before such an order 
reaches the inferior Court, or the inferior 
Court has any means whatever of knowing 
that its normal powershavebeen suspended. 
The decision in question is in our view 
difficult to reconcile with the decision 
reported as Ganges Flour Mills Co., Ld. v. 
Shadi Ram (2). In that case the ex parte 
order for stay was set aside as having been 
obtained by fraud and it was held that the 
sale was not necessarily void. We are un- 
able to see how the question of fraud 
operating upon the mind of the High Court 
can have anything to do with the question 
of jurisdietion in the lower Court, which 
js the ratio decidendi of the later case. Tf 
itis a question of jurisdiction which is 
automatically suspended by the order of 
the High Court, it cannot matter on what 
ground the order of the High Court is 
obtained. 

We recognise* that there are certain 
grounds en which it is possible to dis- 
tinguish the case now before us from the 
decision in Sahu Nand Kishoreev. Shadi 
Ram (1). In that case one of the learned 
Judges relied upon the fact that there had 
been material injury in conducting the sale 
and the second learned Judge seemed to be 
of opinion that the risk of a rumour that an 
order had been passed might beenough to 
affect the price. Secondly, it does not 
appear that the stay was set aside. In this 
case the order for stay was set aside and it 
has been found in the Court below that the 
parties have not suffered in any way. We 
should be prepared on these grounds to fol- 
low the Ganges Flour Mill case(2) rather than 
the later case But as there arè fundamental 
differences pf opinion in the Court upon 
the general question, and these fine dis- 
tinctions not always clearly reported or 
clearly brought to the- notice of the lower 


(2) 43 Ind. Cas, 656; 16 A, L, J., 46, 
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Courts are apt to embarrass Subordinate 
Judges and make it difficult for them to 
| ascertain what are the principles which the 
High Court desires them t$ apply, on this 
latter ground, therefore, in the interests of 
the Courts below rather than in the interests 
of the parties in. this particulag dispute, we 
.refer this matter to the Chief Justice with 
a view to his considering the advisability of 
appointing a larger Bench to dispose of it. 
Mr. Shambhu Nath Seth, for the Appellant. 


Dr. K. N. Katju, and Mr. Mukhtar 
Ahmad, for the Respondents. 
i JUDGMENT. 


Mukerji, J.—This appeal has been 
referred to a Bench of three Judges at the 
instance of the learned Ju?ges who first, 
heard it. 'Thereason for the reference was 
that they felt doubtful about the soundness 
of the case of Sahu Nand Kishore v. Shadi 
Ram (1). 

The question for decision is, whether, in 
the circumstances of the case, the stay 
order passed by the High Court should 
have the effect of nullifying a sale that 
was held before the order of this Oourt 
could be communicated either to the Court 
eee or to the officer conducting the 
sale, 

The facts of the case are given in the 
Referring Order and I will mention them 
very briefly only in order to indicate the 
precise point I have to decide. The 
judgment-debtor, who is the appellant 
before this Court, filed certain objections to 
the execution of a deerde held against 
him by the. decree-holders-respondents. 
His objection was dismissed by the execu- 
tion Cours’ on the 12th of January, 1924. 
The date fixed for sale in execution of the 
decree was the 21st of January, 1924. On 
the same 21st of Janumry, the judgment- 
debtor,on the strength'ofhis having filed 
an appeal against the order of the 12th 
of January, 1924, put in an application for 
stay of the sale fixed for thé same day. 
Apparently, the attention of the learned 
Judge was not drawn to the fact that the 
sale was going to be held on the very day 
he was passing the order, for, otherwise, 
I take it, he would not have made 
an order, the compliance with which 
would have been praetieally* impossible. 
The stay was granted and was to be 
till the disposal of the hearing of the 
rule issued. Whenthe rule was returned, 
the Judges made the following order:— 
“The sale having already taken place no 
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stay order can be passed now. The appli- 
cation is accordingly rejected.” 

The sale advertised for the 21st of Janu- 
ary, 1924, took place in due course. The 


. purchaser was a person other than the 


decree-holder, The judgment-debtor appli- 
ed in the Court below for setting aside the 
sale on various grounds, with only one of 
which we are concerned. His other grounds 
for setting aside the sale were not substan- 
tiated. . The present ground did not find 
favour with,the Court below. 

The appellant's contention is that tke 
mere faet that this Court ordered the stay 
of the sale was sufficient to make the sale 
a nullity. It is argued that it was not 
necessary for the stay order to take effect, 
that it should have been communicated, 
either to the Court below, or to the officer 
conducting the sale. The appellant takes 
his stand on the ruling in Sahu Nand 
Kishore v. Shadi Ram (1) already mention- 
ed. . 
The question raised has been a subject- 
matter of much difference of opinion in 
various Courts. In this Court the opinion 
has been, mostly, in the appellant's favour 
and it was argued on that account that on 
the principle of stare decisis, we should 
follow previous cases. In my opinion thig 
principle does not apply. It is nota question 
of substantive law, on a particular interpre- 
tation of which titles have been acquired. 
It is a question of procedure alone and any 
cases that may come upin future for decision 
will be decided according to our present 
judgment, if we happen to differ from the 
previous cases. A 

It appears*that in this Court cases have 
been decided on two grounds. In some" 
cases it has been said that the very fact 
of an Appellate Oourt passing an order 
for stay of execution took away the juris- 
diction of the lower Court to proceed with 
the execution and that, therefore, the sale 
must be treated às a nullity. In other 
cases the ground for decision has been 
this, Although the Appellate Court’s order 
has notbeen communicated to the Court 
below or to the sale officer, it is possible, 
that the fact of the passing of such an 
order has been spread as a rumour and 
possible bidders have refused to bid to the 
full value for the property. ft appears to 
me that the secoud ground for setting 
aside a sale is based on a presumption of 
faot auc is different from the question of 
law before us. It has been found in thig 
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case, as a fact, by the Oourt below, that there 
-Was no irregularity in publishing or con- 
ducting the sale. There isno finding that 
the order of stay was known to anybody 
biading at the sale. Indeed, in the cir- 
cumstances of the present case, the pre- 
sumption of factis that the order was not 

nown to anybody present at the sale. Let 
us, however, go a little deeper into the ques- 
tion of ramour. A rumour has not always 
got the truth for its foundation. It may 
turn out to be true, and it may turn out to 
be false. When an application for stay of 
execution is actully rejected, a rumour 
may be afloat that it has been 
granted. It is, therefore, unsafe to 
base any conclusion of law, on a mere 
surmise thata rumour as to the truth may 
have reached the bidders. Ii, however, it be 
established that one ofthe parties to the 
execution has been responsible for the 
spread of arumour which has prejudiced 
the other party, the sale will probably be 
set aside on the ground of fraud or other 
personal grounds such as estoppel, etc. 
Each case will have to be dealt with on its 
own facts. It is unsafe to lay down a general 
rule, a rule of law, ona pure surmise as to 
facts. : 

That being so, we have to examine only 
those authorities which lay down that the 
mere passing of an order for stay was 
sufficient to oust the authority of the ex- 
ecuting Court to proceed with the execu- 
tion. . 

The cases cited are numerous and are:— 

Nonidh v. Sohun Kooer (3), Mianjan v. 
Man Singh (4), Maijha Singh v. Jhow Lal 
(5), Sant Lal v. Umrao-un-nissa (6), Ganges 
Flour Mills Co., Ld. v. Shadi Ram (2) and 

* Sahu Nand Kishore v. Shadi Ram (1). 

[have examined each and everyone of 
these cases, but I am not satisfied that any 
proper principle has been laid down in the 
cases which have been decided in a, manner 
the appellant would ,want usto decide 
his case. In Calcutta there are éwo cases:— 
Bessesswari Chowdhurany v. Horro Sundar 
Mozumdar (7) and Hukam Chand Boid v. 
Kamalanand Singh (8). 


(3) 4 N. W. P. H. C. R, 135. 
(4) 2 A. 686; 5 Ind. Jur. 323; 1 Ind. Dec. (N. s.) 
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(5) 6 N. W. P. 8I. O. R. 354. 
(6) 12 A. 96; A. W. N. (1889) 201; 6 Ind. Deo. (N. s.) 
B . 
(7) 10! W. N 226. 
(8) 33 O. 927; 3 O, L, J. 67, . . 
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In Madras there are three cases :— 

Muthi Kumaraswami Rowthan v. Kuppu- 
swami Aiyangar (9), Ramanathan Chetty 
v. Arunachellam Chetty (10) and Kasari- 
bada v. Maddipaila (11). 

The Calcutta cases are conflicting, The 
two earlier Madras cases hold conflicting 
views‘and the law has been settled there 
by the Full Bench case in Kaosaribada v. 
Maddipatla (11). 

In the recent cases, in which it has been 
held that by the Appellate Court making 
an order for stay,.the lower Court's author- 
ity to execute its own decree is superseded, 
reliance has often been placed on American 
authorities and specially on Freeman’s book. 
One of the learned Judges deciding the 
case in Kasaribada v. Maddipatla (11) has 
pointed out that the American rule is based 
on the peculiar law obtaining in some of the 
States and is not a safeguide to us in 
India, 

In such state ofauthority I think it safe 
to rely on general principles and on the 
language of the law. The law is contained’ 
in O. XLI, r. 5 of the Code of Civil Pro- 
cedure and lays down that the mere filing 
of an .appealshall not operate asa stay of 
proceedings, but the Appellate Court may 
order stay of execution. Now, when an 
Appellate Court orders stay of execution it 
gives a direction to somebody. The ex- 
ecution is notin the hands of the Appel- 
late Court. It has to tell the Court of 
first, instance that it is to stay its hand in 
the execution of itsdecree. It necessarily 
follows.that if tte lower Court has no in- 
formation. of the orders of the Appellate 
Court it cannot stay exeeution and the exe- 
cution must proceed. What prinoiple, then, 
there is on which we are bound “to hold that 
what was donesin perfect good faith and 
in possession of clear jurisdiction becomes 
null and void solely because, unknown to 
the Court below, an order had been passed. 
Taking analogy from general life; if A 
directs his agent B to purchase a ton of 
wheat from C and then countermands his 
order and if B, before hereceives the sub- 
sequent order of A, makes the purchase 
from C,canit be contended with any show 
of reason that the purchase by B is not 
binding on A? The Court does nothing 


(9) 3 Ind. Cas. 82; 33 M. 74; 6 M. L. T. 159. 

(10) 22 Ind. Cas. 99; 38 M. 766; (1914) M. W. N. 46; 15 
M. L. T. 151; 26 M. L. J. 275; 1, W. 22. 

(11) 43 Ind. Cas. 214; 41 M. 151; 22 M. L. T. 330; 33 
M, L. J. 515; 6 L. W, 617; (1917) M. W. N. 185 (F. B.) 
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beyond selling the judgment-debtor's pro- 
perty on behalf of the judgment-debtor. 
It only carries out what the judgment- 
debtor is morally bound to do. When a 
sale proclamation is made, # is announced 
to the world that, on such and such day, 
such and such property would be sold to 
the highest bidder. The public are invited 
to come and bid. If an innocent third 
party makes the purchase, will there be 
any moral justification for the Court to say, 
later on, that he would not have his morfey’s 
worth although he took so much trouble to 
procure the money, to come to the place of 
saleand to bid, simply because there was 
an unknown order passed before the sale? 
On moral grounds such a procedure will 


have to be condemned. In this connection , 


I would like to cite the observations of their 
Lordships of the Privy Council in tLe case 
of Mahomad Kala Meav. Harperink (12) at 
` the last stage. Their Lordships clearly call 
the sale officer an ‘accredited agent of the 
Court.’ 

If, then, I am right in saying that a 
stay order is nothing but an order directing 
somebody to do an act, that order can have 
no effect on the astion of the person so 
directed, till the party has learnt what his 
instructions are. Itis not merely sufficient 
to say that the officer conducting the sale 
is to be held blameless for his conduct. 
That goes without saying. There could be 
no possibility of charging such an officer 
with misbehaviour, We must go further 
and say that the act of the officer or,*the 
- lower Court is good and valid for the simple 
reason that they never knew that they were 
directed to act in a different way. 

There is.no question of any dignity of 
the Appellate Court noris there any ques- 
tion of jurisdiction involved. When the 
lower Court sells or delivers possession in 
execution of a decree, it commits no dis- 
respect to the Appellate Court, ifit is not 
aware that the Appellate Court has ordered 
- otherwise. Our law does not tke away the 
jurisdietion ofthe Court of first instance 
to execute its own decree, on the ground 
that an appeal has been filed. On the other 
hand, it positively affirms the proposition 
that such a jurisdictioh subsists. The ques- 
tion has, therefore, to be decided on, general 
principles and‘on a common sense view of 
things. It is true that certainty is very 

(12) 1 Ind. Cas. 122; 36 O. 323; 13 C. W.N. 249:6 A. 
L. J. 34: 8M. L. T. 126; 9 O, L'J.165; 11 Bom, L, R, 
p27; 19 M, L, J. 115; 361, A, 32 (P.C.). 
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often convenient, but you cannot apply a 
rule like that everywhere. Iestances may 
be framed where itis dangerous to apply 
it. 

In the case of Ganges Flour Mills Co. 
Ld. v. Shadi Ram (2) a stay order was 
obtained on misrepresentation of facts, 
but the sale took place because the order 
could not be communicated in time tothe 
proper quarters. Thestay order was, later 
on, set aside on the ground that it had been 
obtained by fraud. It was held that the 
sale was googl in spite of the stay order. If 
the rule of certainty had been applied it 
should have been held that the sale was 
good because there was the certain and 
clear order for its stay. The factsin the 
ease of Sant Lal v. Umrao-un-nissa (6) 
were different. In that case there was no 
order of the Appellate Court, but the 
executing Court itself had ordered a stay 
at the last moment. It was held that the 
power of the sale officer to sell was deriv- 
ed from the Court and the Court's order 
of stay deprived him of that power. In 
this case, it is not necessary to say whether 
Sant Lal's case (6) was rightly decided. 
But if it were necessary to decide the point, 
I should hold, with respect, that it did not 
lay down good law. Itis undoubtedly true 
ihat the sale officer derives his authority 
to sell from the Court. But so do all 
agents from the principal. But who has 
ever heard that the principal is not bound 
by the agent's act, if the agent is unaware 
of the fact that Ris authority has been 
revoked. A sale officer acts on behalf 
of the Court and is to the extent of his 
duties clearly defined, the Court's agent. 
The Court is bound to confirm a sale except 
under circumstances well-defined. It has no 
arbitrary power to set aside a sale under all 
circumstances. If, then, it is urged that 
the mere fact that a stay order (uncom- 
municated) was made, made the sale illegal, 
some better reason than this that the 
officer became functus officio without his 
knowing this must be found. 

Broadly speaking, an order for stay of 
sale is passed by a Court executing a 
decree, on three grounds. First, where it 
is found on an enquiry under O, XXI, 
r. 58 of the Civil Procedure Code that the 
property attached and sold belongs to a 
third party. In such a cases if the sale 
has really taken place, it will be set aside 
on the ground that the property sold did 
note belong to the judgment-debtor and 


—— ney ua . 
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that, therefore, the Court could not sell 
it. In such ea case it will probably be 
open to the purchaser to have it establish- 
ed inasuit that the property did belong 
to the judgment-debtor and was rightly 
sold. The second case where the stay is 
ordered is where the Court is apprised of 
some serious defect in the proceedings. 
For example, it may be shown that the 
property has been materially misdescribed, 
or an incumbrance has been proclaimed 
that does not'exist. In such cases, the 
sale would be set aside on the ground of 
material irregularity in publishing or con- 
ducting the sale, provided the defect has 
led to substantial loss in the price fetched. 
The third class are where the judgment- 
debtor appears late and either on part 
payment of the decree money or with the 
consent of the decree-holder successfully 
persuades the Oourt to pass a stay order, 
Ta such cases there would be no ground 
for getting aside the sale. 

A clear and substantial distinction must 
be drawn between cases where the decree- 
holder has made the purchase and where 
the purchaser is a third party acting in 
good faith. The decree-holder cannot shake 
of his character as such merely by reason 
of his auction-purchase, and he is bound 
by all orders passed in the case, A stay 
order, therefore, will operate against him 
and it may be that a purchase by a decree- 
holder will be set aside on the mere ground 
of the passing of a stay order. On the 
same principle, where “a sale is held in 
execution of an ex parte decree, the fact 
that the decree was subsequently set aside 
at the instance of the defendant does not 
affect the title of a third pasty purchaser 
though it does affect; the title of the plaint- 
iff, if he makes the purchase. For a party 
to a proceeding must take subject to all 
orders passed in the case. 

In the ease of Sahu Nand Kishore v. 
Shadi Ram (1) the decree-holder*purchas- 
ed one of the propertits and tbe other was 
purchased by a third party. f 

On the above grounds I have no hesita- 
tion in holding that the lower Court was 
right and the appeal should be dismissed 
with costs, the sale being perfectly good. 

Walsh, J.— entirely agree for the 
reasons given by my learned brother and for 
those already given in our Referring Order. 

Banerji, J.—I agree that the sale was 
& good sale. 


ALN, A Answen accordingly. 
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PRIVY COUNCIL. 
APPEAL FROM TAK Rangoon Hiren Court. 

February 28, 1927. 
Present:—Lord Phillimore, Lord Carson, 
Lord Darling, Mr. Ameer Ali and Sir 

Lancelot Sanderson. 

MA ON— APPELLANT 

versus 


MAWNG TIN—RESPONDENT. 


Possession and ownership—Presumption from long 
possession and dealings—Burmese custom of giving 
jewels as dowry on wedding of daughter. 

A ‘Burmese woman was proved. to take certain 
jewellery which she had worn at her wedding away 
with -her when she left home and went to live with 
her husband and to have the jewellery in her 
possession until she returned home ill not long be- 
fore her death. There was also evidence that she 
took the jewellery to different places where her 
husband proceeded in the course of his official duties, 

eand her dead body was decked with jewellery: 


Held, that under the circumstances there was a 
presumption that the jewellery belonged to the 
woman. [p. 672, col. 2.] 

16 appears to be the custom among Burmans to 
give the brides, at the time of marriage, jewellery by 
way of dowry. [p.670 ool. 2; p. 671, col. 1.] 


Appeal against the judgment and decree of 
the Rangoon High Court (Mr. Justice Heald 
and Mr. Justice Chari), dated the 27th Feb- 
ruary, 1925. . 

Messrs. A. M. Dunne and E, B. Raikes, 
for the Appellants. 


JUDGMENT, | 

Mr. Ameer Ali.—This appeal arises 
out of a suit brought by the plaintiff, 
Maung Tin, on the 21st February, 1923, in 
thesCourt of the District Judge of Tharra- 
waddy ain Burma, The action is for re- 
covery from the defendant, Ma On, of certain 
jewelleries which he alleged belonged to 
his wife, Ma Saw Yi, of which the de- 
fendant took possession on ker death at 
Letpadan on the 18th February, 1920. 
The defendant, Ma On, whois the mater- 
nal aunt of the deeeased Ma Saw Yi, and 
who admittedly was, at the time of Ma Saw 
Yi's death, at the house in which she died, 
denies takimg possession of the jewellery 
claimed by the plaintiff, and further alleges 
that thé jewellery the deceased girl used 
to wear was merely lent to her: by differ- 
ent people, among them her grandmother 
Daw U, . 4 i 

The housein which Ma Saw Yi died 
belonged te Daw U and, ae already stated, 
the defendant was there at the time of 
her death? 

It appears to be the custom among Bure 
mans to give the brides, at the time of 
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marriage, jewellery by way of a dowry; and 
it is the plaintiff's case that the jewellery 
his wife was wearing at her wedding, which 
was ofconsiderable value, was either her 
own or was given to her by her grandmother 
Daw U, according to the evidence on both 
sides,a wealthy woman. It is further the 

' plaintiff's case that on his wife's death 
some jewellery was placedeon her dead 
body, as appears to be the custom among 
Burmans; and that a photograph was taken 
of her with the jewellery in which ghe waa 
dressed. The defendant admits that jewel- 
lery was placed on the dead body, but 
alleges thatit was borrowed for the pur- 
pose. 

The suit came for trial before the Dis- 
trict Judge, Mr. Gilbert. His conclusion 
on the evidence may be given in his oven 
words as follows:— 2 
' That Ma Saw Yi was in possession of a con- 
siderable outfit of jewellery while she was 
living with Maung Tin, after the marriage, 
inthe various stations to which he was 
posted is clearly proved. UThein (4 P. W.) 
was a neighbour of Maung Tin at Tharra- 
waddy, and often saw Ma Saw Yi wearing 
diamond earrings, studs, bracelets, hairpins 
anda ring. Ma Ma Le (6 P. W.) when 
visiting Ma Baw Yi at Tharrawaddy, saw 
her wearing such jewellery; co did Ma 
Maya Gyi(6 P. W)and Ma Yu Kin (7P. 
W.) and Naung Gyi(9 P. W.) At May- 
myo Daw Ein Zi (15 P. W.), when staying 
a fortnight with Maung Tin and Ma Saw Yi, 
saw MaSaw Yi wearing this jewellery. Ma 
Saw Yi spoke of them (the ornamertts) as 
hers. . Ba Bwa (11 P. W.),*who used to live 
next doorto Maung Tin at Maymyo, says 
that Maung Tin, “when he went on tour, 
used to ask witness to look after his jewel- 
lery. Ma Saw Yi told witness that it was 
hers. BaBwasays he uled to lock the 
things up in a safe at!Maung Tina's house 
while Maung Tin was away and sleep 
there. Ma Hin Zi, though Maung Tin was 
awayon tour during part of a visit did 
not encounter Ba Bwa—which at first sight 
seems to contradict Ba Bwa’s statement. 
But it-is probable that Ma Saw Yi, having 
B companion on this occasion did not feel 
the need of protection, and this would 
account for Ba Bwa’s absence during Ma 
Hin Zi’s stay at Maymyo. "There 4s no rea- 
son to doubtthe evidence th&t Ma Saw Yi 
was posseessed of much jewellery while 
she was with her husband at Tharrawaddy 
and Maymyo, ` 
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Then comes the following passage:— 

The inherent vagueness of this case lies 
really in the fact that no attempt has been 
made by either party to tracethe history 
of this jewellery, and show who was its 
purchaser orowner inthe first instance. 
Plaintiff's case in effect rests on the bare 
fact that Ma Saw Yi, after her marriage, 
was in possession of a set of jewellery, 
and that the mere proof of posses- 
sion is in itself adequate to raise a 
presumption of ownership. But this pre- 
sumption is a weak one, since itis quite 
clear that* Ma Saw Yi and her husband 
were never in a position to purchase these 
articles; and, in fact, it is not alleged that 
they did acquire them in any such manner. 
Maung Tin relies on an alleged gift. 
Neither the fact of this gift is proved, 
“nor was the titleof the alleged donatrix 
established. The weight of evidence in 
the case goes to show that these jewels 
were owned by Daw Uand that, though 
Daw U was willing to lend them, she was 
averse to making an cutright gift of them. 
Daw Me's ownership of these jewels is not 
proved and cannot be inferred. There was, 
of course, every prospect at the time of 
the marriage that ultimately Ma Saw Yi 
would get these or similar articles by way 
of inheritance, and at Maymyo she even 
spoke of them as hers. But the mortality 
of Daw U, and her daughter Daw Me, and 
Daw Me’s daughter Ma Saw Yi, followed 
a chronology which was the exact reverse 
of the expected sequence of deaths. The 
result of this was MaSaw}Yi died without 
aequiring title. 

lthifk that Maung Tin has failed to esg- 
tablish his claim to thisl!jewellery. I have 
already dealt with. the question of the 
cash. 

In this view of the case the District 
Judge dismissed the plaintiffs suit. The 
plaintiff appealed to the High Court at 
Hangoen, and the appeal was heard by 
two learned Judges, one of them being 
Mr. Justicé Heald and the other Mr. Justice 
Ohari. Mr, Justice Heald has considera- 
ble experience of*Burmese custom and in- 
stitutions; his opinion on the, respective 
allegations of the parties to the suit is of 
considerable value. He says, in the first 
place, that it is admitted by the respond- 
ent herself that Ma Saw, Yi look the 
jewellery away with her when she left 
home and went to live with the olaintiff 
at Tharrawaddy, and that she had jewellery 
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in her possession until she returned home 
ill not long before her death. He refers also 
to the admission of the defendant's sister Ma 
Gunand her witness Ma Thin Za that the 
jewellery Ma Saw Yi took with her to 
‘Tharrawaddy was the jewellery she wore at 
her wedding. He further refers to the 
fact that admittedly Ma Saw Yi took the 
jewellery that was in her possession to 
different places where her husband pro- 
ceeded in the course of his official duties, 
such as Rangoon and Maymyo. Thelearned 
Judge adds that the defendant hersebf 
admits this, and her sister Ma* Gun says 
that she took all the jewellery she had with 
her to Rangoon. He goes on to say as 
follows:— : 

“It is admitted that when Ma Saw Yi 
died her dead body was decked with jewel- 
lery, and there is some presumption that it* 
was thejewellery which she had worn while 
she was alive." 

“It is noticeable, " he observes further, 
“ that the articles of jewellery which were 
admittedly put on her corréspond with the 
jewels which she had worn." 

It is admitted that after the funeral the 
plaintiff asked for his wite’s jewellery but 
was told that it did not belong to his 
wife, but to her grandniother. ‘The com- 
ment of this learned Judge upon this 
statement is as follows :— 

"P have no doubt that she did say so. 
The wife's relations would naturally resent 
her valuables going to a stranger. They 
nearly always do in suck cases, and it is 
probable that that resentment is the sole 
reason for this litigation.” " 

The learned Judge sums up the result 
of the evidence in the following words :— 

e “The mere fact that Ma Saw Yi wore 
the jewellery at her wedding would not 
go far towards proving. that the jewels 
were hers, because Burmans habitually 
borrow jewellery for great occasions. But 
her continued possession of the jewellery 
and her taking it awey with her when 
she went to live at the various places 
to which her husband, as a Government 
servant was transferred, would raise 
a strong presumption that it was hers, 
particularly as her grandmother, to whom 
jt is said to have belonged was rather 
miserly, and would not be likely to let 
her own valugbles go out of her posses- 
sion for anything like so long a time," 

“Jn the result, the High Court made a 
gecice for the plaintiff ior various articles 
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of. jwelléry, amounting in value 
Rs. 20,000, with costs in both Courts. 

Their Lordships have heard the defend- 
ant's Counsel at considerable length; it is 
clear from the judgment appealed against 
that the learned Judges carefully examin- 
ed the evidence on both sides, and their 
conclusion that the jewellery claimed by 
the plaintiff was the property of his de- 
ceased wife, and had been taken posses- 
sion of by the defendant, is, in their 
Lordsbips’ opinion fully borne out by the 
circumstances. It isimpossible to believe 
that Ma Saw Yi would have been allowed 
by the old grandmother, who was proved 
to have been a close-fisted woman, to take 
with herall the jewellery to the different 
places to which her husband was from 
ieme to time posted, unless this jewellery 
belonged to the deceased. Whatever might 
have been the origin of the articles, whe- 
ther they were originally purchased by 
Daw U and were given by her by way of 
dowry to the plaintiff's wife at or about the 
the time of the wedding, there can be 
no doubt on the evidence which has been 
carefully analysed by the Judges of the 
High Court, that the deceased possessed 
them as her own property, and took them 
about as her own property. When she 
was in Rangoon, and her husband was 
away touring, the articles were taken care 
of by a neighbour who has given evidence 
on behalfof the plaintiff, and he saysthat 
it was at the plaintiffs request that he 
took gare of his wife’s jewellery. The in- 
ference which the High Court has drawn 
from the factthat’on her death consider- 
able jeweltery was placed on ber dead 
body is not without force*in the circum- 
stances of the case, It is hardly, likely that 
borrowed jewellery would be placed on the 
dead person, and'that seems to be the view 
of the learned Judge, to whose experience 
of Burma and Burmansthe Board have re- 
ferred to before. 

On the whole, their Lordships see no 
reason to disturb the finding of the High 
Court, and would, therefore, humbly recom- 
mend to His Majesty that this appeal should 
be dismissed. There will be no costs, as 
the respondent does nos appear.  - 

Appeal dismissed. 


to 


A. N. A. 
Solicitors for the Appellant:—Messrs, 
Douglas Grant & Dold. 
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[102 T, C. 1927] PURAN DAS 9, E, I. RY. CO. 
PATNA HIGH COURT. Appeal from a decision of the Distilet 
FULL BENCH, Judge, Bhagalpur, dated the 11th Septem- 
Snooxp Crvin Appaat No. 1289 or 1923. ber, 1923, reversing that” of the Munsif, 
April 26, 1927, Madhipura, dated the 15th July, 1922. 
Present:—Sir Dawson Miller, Kr., Chief ORDER OF REFERENCE TOA 
Justice, Justice Sir Be K. Mullick, Kr., FULL BENCH. 

Justice Sir Jwala Prasad, Kr., Mr. Justice Das and Adami, JJ.—“It is not 
“Das and Mr, Justice Kulwant Sahay. necessary to recapitulate the facta which 
PURAN DAS—PLAINTIFR—APPELLANT will be found fully stated in my order of 

versus remand dated the 7th July, 1926. The 


EAST INDIAN RAILWAY Co., THRoraH learned District Judge has decided the 
ITs Acent, FAIRLIE PLACH—Derenpaxt ‘ issue framed by us in favour of the plaint- 
— RESPONDENT. : jff-appellant; in other words, he has held 

Railways Act (IX of 1890), s. 72—Risk Note D— that thee Railway Company hasfailed to 


‘Loss’, whether includes loss to owner through non- : Nis 
delivery—Burden of proof of loss and wilful neglect establish that the lcss occurred by reason 


—Suit for damages for non-delivery—Pleadings, con- of its losing possession of the goods and 
struction of—Admission of loss in plaint, -effect of being unable to tracethem. This finding 
—Defence-—Alere plea of execution of Risk Note, whe- isa finding of fact and is binding on us in 


ther sufficient. . : = 
Sixteen bales were delivered to a Railway Compafiy s:cond appeal. 


consigned to the plaintiff. Fourteen bales only were * T he question now arises whether the 
delivered. There was no evidence as to what Railway Company has established that the 
happened to the two missing bales. The plaintif cage is within the special contract which 


sued for damages for non-delivery alleging that he : d : 
came to know that the goods had been lost owing applies when there isa loss, destrueticn or 


to the negligence on the part of the servants of  Qeterioration or damage to the consign- 
the Railway Company. The defendant Company re- ment. I havs considered the meaning of 
lied upon the provisions of the Risk Note B which the word "loss" as used in the Risk Notein 


exonerated the Company from liability for loss of t 
goods except through wilful neglect on the part of TY order ofremand. 1l am unable to agree 


the servants, and pleaded that there was no such vith the view taken in Great Indian Penin- 
wilful neglect. There was no issue as to whether sular Railway Company v. Jitan Ram 
the goods had been lost or not: Nirmal Ram (l) that the Risk Note ap- 


Held, by the Full Bench (Jwala Prasad, J. dis- g 
senting) that inasmuch as it was admitted that there plies not only when the gcods have heen 


wasa loss of the goods inthe sense that they could lost by the : Railway Company in the 
not be traced, the case was concluded by the plead- sense that it cannot trace them, but 
ings in the case, and the question whether the Risk also when they are lcst to the owner 


Note applied not only when the goods have been lost : : > 
by the Railway Company in the sense that they because the Railway Company failsto deli- 


cannot trace them but also when they are Jost to Ver them to hinein breach of its contract 
the owner because the Railway Company dails to for any reason whatsoever. It is not reces- 
deliver them to him, did not arise for decision. |p. 674, sgry to deal with this point at length, for 


col. 2; p. 675, cols. 1 & 2 .] : 7 
Per Jwala Prasad, J.—That upon å true import the question has been dealt with very fully 


and scope ofthe pleadings the plaintiffs case was by Page, Jy in Fast Indian Railway Come 
- one of noy-delivery and the loss ofthe goods within pany v. Jagpat Singh (2) with which 
the term ofthe Risk Note was neither admitted, decision I entirely agree. As my opin- 
pleaded nor proved and the Risk Note did not apply in. dig" fict with that of a Divi 
and exonerate the defendant Company from liability on 18 1n coniict wi i ees 
to the plaintiff for non-delivery of the goods in sion Benchof this Court in Great Indian 
question. An ndmission must be taken asa whole. [p. Peninsular Railway Company v. Jitan 


679, cols. 1 & 2.] : e l I 
Risk Note B applies only when the goods are lost Ram Nirmal Ham (|), must iefer 


t ] i 304 for decision by a 
by the Railway Company and havg gone out of its the following potnt i 
possession or the. Company cannot trace them so Full Bench, namely, whether the Risk 
asto be able to deliver thesame to the consigno. Notein this case applies not only when 
It does not include loss to the owner on account of the gcods have been lcst by the Railway 


the non-delivery of the article by the Railway Com- A A 
pany in breach of its contract. [p. 678; col. 1.] Company in the senee that it cannot trace 


The Railway Opmpany must prove thatthe goods them, but also when they are lcet to 
consigned were lost, destroyed or deteriorated before theowner because the Railway Company 
they can take advantage of the agreement contained fails to deliver them to him in breach of 
in the Risk Note. It is not sufficiens forthe Railway his contract for any reaso bul bork 
Oompany to plead the execution of the Risk Note or 18 oi d e à 0: 9 Pat ih 1993 D Da € «I . 
to plead the loss, destruction or deterioration, but (1) 72 Ind. Cas. 410; at. Ses q ie ae 82; 4 
the Railway Company must prove E there was m L. T. 173; 1 Pat. L. R. 169; A I R. 1923 Dat, 
loss, destruction or deterioration such as is contem- cs Mag 
plated in the agreement set forth in the Risk Note. [p. x rrt 91 C, 615; 28 C. W, N, 1C01; A, 
$11, col, 1. i I. R. 1924 Cal, 725, : 
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Zn l 
“Under the rules of this Court I must 


refer the appeal for the final, decision of 


the Full Bench." 

Messrs. N. N. Sinha, and B. P. Sinha, 
for the Appellant. 

Messrs. N. C. Sinha and N. C. Ghosh, for 
ihe Respondent. 


JUDGMENT OF THE FULL 
BENCH. 

Miller, C. J.—In this case sixteen bales 
of cloth were delivered to the East Indian 
Railway Company at their station at 
Howrah consigned to the plaintif at Bhap- 
tiahi, a station on the Bengal and North 
Western Railway Company’s system. Only 
fourteen bales were delivered to the plaint- 
iff at Bhaptiahi and he sued for the value 
of the missing bales alleging that they had 
been lost by the negligence of the servants 
of the Railway Companies, both being im- 
pleaded as defendants, Both Companies 
denied liability and relied on the terms of 
the Risk Note, Form B, under which the 
Eoods were carried as exempting them from 
liability. The Bengal and North Western 
Railway Company also alleged that they 
received on!y fourteen bales of the sixteen 
from the [iast Indian Railway Company 
and were, therefore, not liable to delivermore 
than they received. i f ; 


The trial Court found that the Bengal 
and North Western Railway Company 
received only fourteen bales from the other 
Company and, therefore, were notliable. As 


against the East Indian Railway Company ` 


the Court found that they were not exempt- 
ed from liability under the Risk Note which, 
whilst exempting the carrier from loss, 
destruction, deterioration of, or. damage to 
*the goods, unless caused by the wilful 
neglect of the Company's servants, did not 
exempt them from liability for non-delivery, 
‘The District Judge of Bhagalpur on 
appeal by tha East Indian Railway Com- 
pany held that the Company was ptotected 
-from liability on two grounds, first, that 
the case made by the plaintiff in his plaint 
wap that the goods had been lost and no 
. issue had, therefore, been raised upon this 
point. Asthe Railway Company was not 
liable for loss of the- goods unless caused 
by the wilful negligence of the Railway Ad- 
ministration or its servants or by theft by 
the latter theVJompany was not liable in the 
absence of any evidence of wilful neglect 
or theft; secondly, following the decision of 
this Court in Great Indian Reninsular Ry, 
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. decision must 
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Co. v. Jitan Ram Nirmal Ram (1), he held 
that the word 'loss' in the Risk Note waswide 
enough to include everything which amount- 
ed to a loss to the owner and that non- 
delivery was loss within the meaning of the 
Risk Note. 

Oa second appeal to the High Court: 
my brothers Dasand Adami, JJ., differing 
from the view* expressed in Great Indian 
Peninsular Ry.; Co. v. Jitan Ram Nirmal 
Ram (1) were of opinion that mere non- 
delivery to the consignee was not in itself 
evidence of a loss of the goods within the 
meaning of the Risk Note and, as no finding 
had been come to by the lower Appellate 
Court whether the goods had been lost, 
they remanded the case to that Court for.a 
finding whether the Railway Company had 
éstablished that the loss had occurred by 
reason of the fact that the defendant Com- 
pany to which the goods had been consign- 
ed for conveyance involuntarily or through 
inadvertence lost possession of the goods 
and for the time being were unable to trace 
them. 

" The District Judge on remand found 
that the Company had not. proved that the 
loss occurred by reason of its losing pos- 
session of the goods and being unable to 
trace them. On this finding Das and 
Adami, JJ., disagresing with the decision 
in the earlier case cited referred the appeal 
to a full Bench for determination, the ques- 
tion of law being formulated thus:—Whe- 
ther the Risk Note in this case applies riot 
only shen the goods have been lost by the 
Railway Company in the sense that it cannot 
trace them but also when they are lost to 
the owner “because the Railway Company - 
fails to deliver them to him in breach of its 
contract for any reason whatsoever,” 

Shorily put the facts upon which our 
epend are as follows :— 
Sixteen bales wereedelivered to the East 
Indian Raliway Company consigned to the 
plaintiff, Fourteen bales only were de- 
livered. What happened to the two miss- 
ing bales there is no evidénce on the re- 
cord to shew. The Railway Company has, 
therefore, not shown by evidence that the 
goods were lost in the sense that they have 
disappeared and cannot be traced or have 
been destroyed or rendered valueless, In 
other wofds ij has not been Shown by evi- 
dence that there was a loss of the goods as 
distinguish*d from a loss to the owner there- 
of, By the Risk Note under which the goods 
wore carried the owner in, consideration of 


[190 I. Ó. 1927] 


' having the goods carried ataspecial reduc- 
ed rate instead of the ordinary tariff eharge- 
able for such consignment undertakes to 
hold the Railway Administration "harm- 
less and free from all responsibility for any 
loss, destruction, or deterioration of or 
damage tothesaid consignment from any 
cause whatever except for* the loss of a 

. complete consignment or one or more pack- 
ages forming part of the consignment due 
either to the wilful neglect of the Railway 

' Administration, or to theft by or the wilful 
neglect of, its servants, transport agents or 
carriers employed by them before, during 
and after transitover the said Railway or 
other Railway lines working in connection 
therewith or by any other transport agenc 
or agencies employed by them respectively 
for the carriage of the whole or any part of 

“the said consignment, provided the term 

wilful neglect be not held to include fire, 
robbery from aranning train or any other 
unforeseen event or accident.” 

It is not disputed that if the two bales 
were lost within the meaning of the Risk 
Note the onus of proving wilful neglect or 
theft by the Company or its servants would 
rest with the plaintiff and that that onus has 
not been discharged. The question for 
determination raised in the order of refer- 
ence depends upon whether there was a 
loss of the two bales within the meaning 
of the Risk Note. Two views have been ex- 
pressed in the High Courts in India as to 
the meaning of the word "loss" in*this 
form of Risk Note. One is that loss as there 
used means loss to thé owner by reason of 
the fact that he has failed to get delivery of 
his goods. This is the view expressed in 
the case Of.Great Indian Peninsular Ry, 
Co. v. Jitan-Ram Nirmgl Ram (1) al- 
ready referred to, A somewhat similar view 
was expressed in Madras and. Southern Ma- 
haratta Ry , Co. v. Haridoss Banmali Doss 
(3) where it was held that a mis-delivery of 
the goods to the wrong consignee would be 
covered by the word ‘loss.’ That decision, 


however, is nota direct authority upon the’ 


question for determination here. The other 
view is that expressed by Page, J.,in Hast 
: Indian Ry., Co. v. Jagpat Singh (2) where 
it was held that the term ‘loss’ as used in the 
Risk Noteand in s. 720f the Indian Railways 
Act does not mean pecuniary or other loss 
suffered by the owner of the goods through 


- (3) 49 Ind. Cas. 69; 41 M. 871; 35 M, L. J, 35; 24M, 
L. T, 38, 8L. W, 340. 
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being wrongfully deprived of the poss s3100, 
use or enjoyment thereof, but means loss of 
the goods themselves whilst in transit and 
such loss oceurs whenever the Railway 
Company to which the goods have been 
consigned for conveyance involuntarily or 
-through inadvertence loses possession of 
the goods and for the time being is unable 
to trace them. I agree that the onus of 
proving that the goods were lost within the 
meanjng of the Risk Note rests primarily 
with the Railway Company which seeks to 
exempt ifself from liability to deliver by 
reason of the exemptions contained in the 
contract, If "loss" as used in the Risk 
Note includes pecuniary loss to the owner 
then that onus*has been satisfied in this 
case. . If, on the other hand, it must be 
*realricted to a loss of the goods themselves 
then there is no evidence to &how that they 
were lost, and were this merely a suit based 
upon failure to deliver them without any 
avermentin the plaint except non-delivery 
Ishould hold that the Railway Company 
has failed to discharge the onus. But, in 
my opinion, the learned Distriet Judge was 
right in holding that the case is concluded 
by the pleadings. Itis true that the plaintiff 
alleges in para. 7 of his plaint that on ac- 
count of non-delivery he has’ suffered a 
loss of Rs. 963-14 0 but in the earlier para- 
graphs of the plaint he alleges that he came 
£o know that the goods had been lost owing 
to negligence on the part of the servants of 
the defendants and later refers to the two 
bales “which were not found." The de- 
fertdant whilst not admitting the allegations, 
in the plaint relies upon the provisions of 
the Risk Note which exonerate the Company , 
from liability and pleads that there was no 
negligence on ths part of the servants of 
the Company. Accordingly when issues 
were framed there was noissue as to whether 
the goods had been lost or not. In these 
circumstances it being admitted that there 
was a loss of the goédd3 the onus no longer 
lay upon the defendants to call evidence 
upon the point which was almitted in the 
pleadings. This matter is not one of mere 
form for had there been no admission that 
the goods were lost and had an issue been 
raised upon this question it must be prestim- 
ed that the defendants would have ca led evi- 
dance to explain as faras lay ine their power 
how it came that the missing goods were 
not delivered, and even when the ease wan 
remanded for a.further finding whether the 
Railway Oampany had established that the e 


67; 
“083 occurred by reason of the fact that the, 
defen lant Corm .anyto which they had been 
consigned for conveyance involuntarily or 
through inadvertence lost possession of the 
goods and for the time being was unable 
to trace them, the lower Appellate Court 
was directed to decide this point on the 
evidence already on the record. In my 
opinion for the reasons already given the 
decision appealed from was right and this 
appeal should be dismissed with costs, here 
and in all Courts, ve 

Mullick, X.—I 
does not arise. 

dwaia Prasad, J.—I have had 
occasion to determine a point similar to 
that raised in the order cf reference so far 
back as 1922 in the case of East .Indian 
Ry. Co. v. Kali Charan Ram Prashad (4). t 
discussed the point in some detail and came 
to the conclusion that ‘loss’ in ss. 72 to 77 
of the Railways Actor inthe Risk Note does 
not include a case based on non-delivery 
of the article consigned to the Railway 
Company for transit. The question seems 
to have been the subject-matter of decision 
in several cases in thisand in other High 
Oourts and has led to a sharp divergence 
ofopinion. Shortly after Mr. Justice Das 
passed his-order of remand on the 7th of 
duly, 1926, in the present case, indicating hig 
views on the subject, the point again arose 
in the case of Ganesh Dass Bisheshwar Lal 
v. East Indian Ry. Co. (5) before Bueknill, 
J, and myself, and we tonsidered all the 
authorities for and against and agreed with 
the view taken by my learned brother Das, J, 
I fully set out the reasons in stipport of 
my view, in my judgment, in, that case and 
shall, therefore, deal with it briefly. 

Sactions72to76of the Indian Railways Act 
deal with the responsibility of the Railway 
Company in the matter of the carriage of 
gods. Clause (1) of s. 72 makes the Railway 
Company liable as bailees under e% 151, 152 
and 161 of the Indian Contract Act, 1872, 
Ciause (2) of that . section ‘forbids any 
limitation of that responsibility except as 
provided thereia. Oat of those provisos is, 
that the responsibility of the Company can 
be limited by an agreement in writing ex- 
ecuted by the person delivering the article 
in the form approved by the Governor- 
Gaineral iœ Council. Risk Note B was in- 


agree that thè reference 


(1) 89 Ind. Cas, 103;3 P. L. T, 915; (18 45; 
A LR. 1922 Pat. 106 "AF OEE) Buts 


^5) 102 Ind. Cas, 403; 6 Tat, 186, y 
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troduced by the Railway Company in order 
to define and describe the limited respon- 
sibility of the Company with regard to 
goods conveyed atreduced rates. Generally 
speaking, the cartiage of goods under this 
Risk Note is said to beat the owner's risk. 
Under the Risk Notethe consignor agrees 
aud undertalses "to hold the Railway Admi- 
nistration harmless and free from all respon- 
sibility for any loss, destruction, or deterio- 
ratiow of, or damage to the said consign- 
ment, from any cause whatever except for 
the loss of a complete consignment or one or 
more complete packages forming part of a 
consignment due either to the wilful neglect 
ofthe Railway Administration, or to theft by 
or to the wilful neglect of its servants, trans- 
‘port agents, or carriers employed by them 
before, during and after trapsit...Provided - 
the term ‘wilful neglect’ be not held to 
include fire, robbery from a running train 
or any other unforeseen event or accident," 
This agreement, as set forth in the,Risk Note, 
is an exception to the general liability of, 
theRailway Company asa bailee underss.151, 
152 and 161 of the Contract Act. Sec- 
tion 151 requires the bailee to take as much 
care of the goods bailed to himasa man of 
ordinary prudence would in similar circum- 
stances take of his own goods. Section 152 
makes the Railway Company responsible as 
baileefortheloss,destructionor deterioration 
of the article bailed unless it has taken the 
amount of care described ins., 151. Section 
l6l,makes the Railway Com pany responsible 
as bailee for the delivery and tendering at 
the proper timé to the bailor of the goods as 
bailed, failing which the Company is liable 
to the bailor for any subsequent loss, destruc. 
tion or deterioration of the* property. 
Section 160 imposes an obligation upon 
the bailee, to* return or delivery according 
to the bailor's difections, the goods bailed 
as soon as the time for which they were 
bailed has expired, failing which the bailee 
is liable foy non-delivery, Section 72 deals 
only with the responsibility arising from 
loss, destruction or deterioration of goods 
delivered to the Rail way Administration for: 
carriage and does not deal with the reg- 
ponsibility for non-delivery. Similarly the 
agreement in the Risk Note, based upon 
8. 72, lsmils the general liability of the Hail-. 
way Administration only in respect of losa, 
destruction or deterioration of goods con- 
signed toit and not in respect of non- 
delivery of the goods, The responsibility 
to deliver the goode in the same quantity 
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and condition as consigned to the Railway 
Administration arising under the common 
law and s. 160 of the Indian Contract Act 
remains unaffected and such a respon- 
sibility cannot, in any Way, be limited by 
any contract between the consignor and the 
consignee whether the care of the goods is 
undertaken on reduced rate er even free of 
avy rate. Upon this principle a hotel keeper 
is liable for the loss of his guest’s goods 
though no negligence on his part is proved. 
The Risk Note only affects the question of 
onus. Under the common law, as set forth 
in the Contract Act relating to the 
responsibility of a bailee, the onus is upon 
him to show that he used diligence and 
Gare in respect of the goods bailed The 
Risk Note purports to shift this onus by 
providing that in case of loss of goods by 
the Railway Company, the onus will be upon 
the consignor or the bailor to show that 
the loss was due to theft by the latter. 
Until loss is proved by the Company, the 
presumption under s. 1l4 of the Evidence 
Act would be that the goods are in the 
possession of the Railway Company in the 
same condition in which they were delivered 
to the Company until the contrary is 
proved. The Risk Note is an exception to 
the ordinary responsibility of the Railway 
Company for the loss, destruction or de- 
terioration of the goods consigned. It must, 
in the first instance, be proved by the 
Company that the circumstances in wlich 
exception from the ordinary responsibility 
is claimed existed in the case. In other 
words, the Railway Company must prove 
that the goods consigned "were lost, 
destroyed or deteriorated before they can 
take advantage of the agreement contained 
in the Risk Note. It is not sufficient for the 
Railway Company to plead the execution of 
the risk note orto plead the loss, destruction 
or deterioration; but the Railway Company 
must prove that there was loss, destruction 


or deterioration such as is centemplated in. 


the agreement set forth in the Risk Note. 
Unless this is primarily proved the ordinary 
responsibility ofthe Railway Company 88 
bailee under es. 151, 152 and 161 does not 
cease. The object ef this requirement for 
the Railway Company to prove loss, destruc- 
tion or deterioration is that thé consignor 
will then be in a position to know how his 
goods were dealt with and tha’ the Railway 
Company exercised primarily the ordinary 
care that is required ofitasa bailee. It is 
only after this is established that the Rail- 
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way Oompany can plead exemption from 
the liability for the los3,°deatraction or 
deterioration of the goods under the Risk 
Note B. The words ‘loss, destruction or 
deterioration’ in the Risk Note do nob cover 
the case of non-delivery, mis-delivery, de- 
tention, etc. The last words ara expressly 
stated ia the Risk Note in the case of 
Smith Ltd. v. Great Western Ry. Co. (6) 
referred to and relied upon by Mr. Jus- 
tice Mullick in the case of Great Indiam 
Penitsular Ry., Co, v.Jitan Ram Nirmal Ran 
(1). The Risk Note Form in that case clearly 
shows that non-delivery and mis delivery 
are quite different from loss, destruction or 
deterioration. The ‘Risk Note must be con- 
strued strictly and if for some reason the 
Legislature did not think it proper to in- 

* clade cases of non-delivery or mis-delivery 
or detention we cannotadd those words to 
the Risk Note in order to amplify the scope 
of it and to limit the liability of the Rail- 
way Company with regard to goods con- 
signed to it.” Now the difference between 
non delivery on the one hand and loss, de- 
struction or deterioration on the other has 
been recognised in Arts. 30 and 31 of 
Sch. I to the Indian Limitation Aet. 
Before that provision similar to Art 30 
only existed which related only to loss, 
destruction or deterioration. Questions 
were then raised asto whether cases of 
non-delivery would come under that Article 
or under Arts, 149 and 150 of the Indian 
Limitation Act, the latter being applicable 
to cases where thereis no express provi- 
sion in the Act. It was with a view to set 
at res? the question raised that Art. 31 
was subsgquently added to the Limitation 
Act. Inspite of that the words ‘non-delivery, 
mis-delivery or detention’ were not added 
to the Risk Note B. The Indian Contract Act 

- also makes a distinction between non-deliv- 
ery, loss, destruction and deterioration. Sec- 
tions b51 and 161 relate to loss, destruction 
and deterioration,ewhile s. 160 relatesto non- 
delivery. The Risk Note B is similar to the. 
Risk Note inthe case of Hearn v. London and 
South Western Ry. Co. (7) where Baron 
Parke, J., held “the word ‘loss’ does not mean 
the loss of the monies of the carrier, but 
the loss of the article itself, or injury to 


B. 237; 90 D. J. K. B. C4f; 125 L, 


1921)2 K. 
HN. Cas. 84; 65 8.08 172; 37 T.L. R. 


T.44; £6 Com. 


117. 

(T) (1855) 10 Ex. 793 atp. 801; 3 0.,L. R. 597; 
24 L.J. Ex. 180; 1 Jur. (x.s) 236; 158 E. R. 660; 
102 R. R. 833. 
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jt. In ordinary parlance, this appears to Art, 31 of Sch. I to the Limitation Act which 
mean, the loss bythe carrier of the articles relates to non-delivery and states in col. 3 
committed tohim orinjury to them whilst in that the cause of action in such a case 
his care, not the loss sustained by the owner: arises from the date when the goods ought 
by non-deliveryofthe articles in due time or to bedelivered. The plaintiff does not base 
altogether, or theloss of the useof the article his cause of action for loss of his goods, for, 
-by him....the carrier is exempted only from in that case he would have stated the cause 
beingresponsible for aloss by himof the par- of action to have arisenon the date when the 
ticular articles named." In thecase of Millen loss or injury o®curred as required by Art, 
v. Broach (8) Lindley, L. J., observed, "whe- 31 of the Limitation Act.. l 
ther the goods not permanently lost are lost 
within the meaning of the Carriers, Aot, ^ In pafa. 3 of the plaint the plaintiff states 
must depend upon whether they have been” that when he -did not get delivery of the 
lost by the carrier as distinguished from two bales of cloth at the Bhuptiahi Railway 
lost to the owner." I would accordingly Station on the 26th February, 1921, he came 
answer the question raised in the order of to know that the said two bales were 
reference that the Risk Note applies only lost or destroyed (noksan ho gaya) owing. 
when the goods are lost by the Railway to the neglect on the part of the servants 
Company and have gone.out of its possession ,ofthe defendant Companies. His statement 
or that the Company cannottrace them soas in para, 3 could not possibly be his per- 
to be able to deliver the same to theconsign- sonal knowledge for, as stated by the Goods 
or. It does notinclude loss tothe owner Clerk examined by the defendant the Ben- 
on account of the nor-delivery of the article gal and North Western Railway Company 
by the Railway Company in breach of its (defendant No. 1) received only fourteen 
contract. ; bales of cloth at the Mokamah Junction 
The plaintiff in the present case claims which they delivered to the plaintiff at. 
compensation in respect of two bales ofcloth their station at Bhuptiahi. The plaintiff 
out of sixteen bales which were notdelivered could not know what happened to the. 
tohim. The case as laid in the plaint isto goods between Howrah and Mokamah. In 
my mind on account of non-delivery of the his evidence the plaintiff's gomashta who 
goods as js expressly stated in para. 7 took delivery of the goods states that the . 
of the plaint. Thisis also clear from the Station Master of Bhuptiahi told him that 
cause of action stated in para. 8 of the the goods were stolen by the Railway 
plaint. The causeof action was not based servants. The Station Master of Bhuptiahi 


upon the loss of or injury to the goods. 


The goods in the present case (sixteen 
bales of cloth) were booked at the Howrah 
. Railway Station on the East Indian Reilway 
to be carried and delivered to the plaintiff 
at BhuptiahiStation on the Bengal'and North 
estern Railway. The plaintiff took open 
delivery on the 26th of February, 1921 at 
Bhuptiahi Station and got only fourteen 
bales after a list of the same was made by 
the Delivery Inspector of the defgndant 
No. 1, (the Bengal and, North Western 
.Railway Oompany) and noted ig the Deli- 
very Register. The plaintiff did not get 
the two bales in question, Accordingly he 
states that the cause of action arose 
on the 26th of February at Bhuptiahi 
when and where the goods were to be 
delivered and were not delivered. The 
cause of action stated isin accordance with 


(8) (18833 10 Q. B. D. 142; 52 L. J. 
T. 685; 31 W. R. 190; 47 J. P. 180. 


Q. B. 127; 47 L, 


Station has not been examined by tke 
defendgnts to challenge this ‘statement. 
The defendant im his written statement 
does not admit the plaintiff's statement in 
the plaint regarding the loss of the goods, 
The defendant simply throws upon him . 
the Risk Note B executed by him and 

claims exoneratian from the liability on 
the basis of this note. Risk Note B is an 
elaborate document” and exonerates the 
Riilway Company from liability under 
various circumstances; for instance, the loss 
-of goods to the Railway Company by 
running train, theft or robbery. Upon 
what particular portion of the Risk Note 
the defendants rely, is not stated. They 
do not admit the loss of the goods due 
to negligence as stated by the plaintiff 
and they egnnot be permitted to take a part 
of the admission in the plaint and .say 
that the loss is admitted and the negligence 
on their partis not admitted. The admis- 
sion of the plaintiff must be taken as 
a whole. The defendant's pleading must be 
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construed strictly. The reliance simply on 
the Risk Note is not a sufficient pleading in 
the case as was held by Bucknill, J., in the 
case of Ganesh Das Bishegwar Lal v. East 
Indian Ry. Co. (3). The plaintiff stated 
that on the 26th February, 192], when he 
did not get the two bales ofcloth, the Station 
Master of Bhuptiahi told him that they were 
stolen by Railway servants, This is a 
Bpecific statement; yet the Railway Oom- 
pany did not challenge or rebut it nor did 
they say what became of the goods. They 
had special means of knowledge about it. 


The observations of Macleod, C. J., and , 


Crump, J., in the case of Great Indian 
Peninsular Ry. Co. v. Himatlal Jagjivandas 
.(9) would apply. Their  Lordships say 


“Under Risk Note Form B the plaintiff must 


prove that the loss was due to theft by 
or wilful neglect of the Railway servants. 
The Railway Company, however, should 
produce before the Court for examination 
those of theirservants who were in a position 
to be acquainted with the facts relating to 
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and the Risk Note does not apply or 
exonerate the defendant from the liability 
to the plaintiff for non-delivery of the goods 
in question. I would accordingly set aside 
the decision of the lower Appellate Court, 
restore that of the trialCourt and decree 
the appeal of the. plaintiff with costs 
throughout. < 

Das, J.—On an anxious consideration 
of the pleadings in the case and having 
regard.to the fact that there was no issue 
of the question of loss I have reluctantly 
come to the conclusion that the reference 
does not arise. I would, therefore, dismiss 
this appeal with costs. 

Kulwant Sahay, J.—I agree with my 
Lord the Chief Justice andam of opinion 
that the reference does not arisein the 
present case. 


A. N. A. Appeal dismissed. 


the disappearauceof their customer's goods.” - 


This was the view also reiterated by 
Ramesam, J. in the ease of B.B C. I. Ry. 
Co, v Firm Nataji Pratapehand (10) 
wherein His Lordship says: “Under Risk 
Note Form B, the Railway Company must 
give prima facie or formal evidence that so 


far as they know the Company or its- 


servants through whose hands: the goods 
have passed are not keeping back the goods. 


For this purpose they must tender,their . 


servants for cross-examination andit is for 
the plaintiff, if he can, to prove by such 
cross-examination wilful neglect of or theft 
by the Railway servants.” The Railway 
Company in the present case has not 
examined the Delivery Inspector or the 
Station Master upon, whose statements 
‘the plaintiff alleges tlt he came to know 
that the goods were lost owing to the 
neglect onthe part of the Railway Company 
and particularly on account cfetheft of their 
servants. . 


Thus upon a true import and scope of the’ 


pleadings in the case, I hold that the 
plaintifi’s case is one of non delivery and 
that the 'loss' of the goods within the 
meaning of thetermsin the Risk Note is 
neither admitted nor pleaded nor proved; 


` 

(9) 73 Ind. Cas. 606: 25 Bom. L. R, 350; A. L R. 
1923 Bom. 389. 

(10) 87 Ind. Cas. 79; 48 M. L. J. 400; (1995) M. W. N. 
186; 21 L. W. 128, A. L R, 1925 Mad, 719, ` 
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- LAHORE HIGH COURT. 
Civit Revision PETITION No. 865 or 1924, 
. March 25, 1927. 

Present :-—Mr, Justice Campbell, 
KIRPA RAM-—DEPENDANT -— PéTITIONER 
versus 
BHUPA AND OTHERS—PLAINTIFFS— 

. RESPONDENTS. . 
Provinadal Small Cause Courts Act (IX of 1887), 
s. 25, Sch. II, Art. 35,(11)—Suit for damages for 
trees wrongfully cut—Jurisdiction of Small Cause 


-Court—Question of jurisdiction, whether can be raised 


for first time in revision—Allegations in plaint 
and defence, effect of. ° 

In a suit for damages for trees cut and appropri- 
ated by the defendant, the latter pieaded that the 
trees were his and had been cut in the exercise of his 
own right. The plaint did not contain a definite 
allegation of any criminal offence on the part of the 
defendant : 

Held, that the defendant could fiot under such 
circumstances be allowed to raise in revision the plea 
that the suit was one falling within Art 3$ (11) of 
Sch. LI of the Provincial Small Cause Courts Act and 

Yond the jurisdiction of a Small Cause Court. 
Kiyo. 24i v. Malin Mohan (1), followed. . 
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Pétition for rewision of a decree of the 
Subordinate’ Judge, Fourth Class, exercis- 
ing the powers of a Judge, Small Cause 
Court, Bhawan, District Kangra, dated the 
12th. August, 1926. 

Mr. Nawal Kishore for Mr. Mehr Chand 
Mahajan, for the Petitioner. 

Mr, Mukand Lal Puri, for the Respond- 
ents, 


JUDGMENT.—This was a suit for 
Rs. 8-8 on account of the price of *trees. 
and damage to fencing. The plaiat alleged 
that’ two years before suit the defendant 
cut the trees standing in Khasra Nos. 580 
and 582 belonging to the plaintifis and 
damaged the plaintiffs’ fencing. Later on 
the plaintifis’ boundary had been demarcat- 


.ed and the fact came to light that the 


trees-cub by the defendant had'stood in the 


plaintiffs’. land. Hence the claim for com- - 


pensation was preferred, The defendant 
pleaded that he cut the trees from his 
own land and that no damagé was done to 
the fencing. 

The suit was tried by a Court of Small 
Causes which framed issues and held ap- 
parently a complete enquiry in the course 
of which a local commission was issued to 
a retired patwari to make -measurements 
and ascertain in. what field numbers the 
trees had stood. The Court .decided that 
the trees had bclonged to the plaintiffs and. 


that no damage to any. fencing had been . 


proved. The plaintiffs were given a decree 
for Rs. 4-8. 

The defendant has now come to this 
Court on revision witha plea that thé Court 
of Small Causes had no jurisdiction to 
entertain the suit by reason of the prohi- 
bition contained in Art, 35 (11) of the Second 
Schedule to the Provincial Small Cause 
CourtsAct. The plea was notraised in the 
Court below. 

In several cases of suits for thee value 
of trees wrongfully cut and misappropriat- 
ed it has been held that the” suit fell 
within Art. 35 (11) but the present case is 
on all fours with one decided by Mr. Jus- 
tice Lindsay of the Allahabad High Court 
and printed as Kunwar Pal v. Madan 
Mohan (1). That was a suit for Rs, 10 
the value ofa tree alleged to have been 
wrongfully cut by the defendants, the ten- 
ants of the plaintiff. A lengthy trial was 
held and the plea of jurisdiction was not 


(1) TL Ind, Cas. 615; 21 A. D. J. 218; A.L R. 193 
Abi. 428, 
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taken in the Court below but was raised 
for the first time in revision to the High 
Court. The learned Judge held that in any 
case he would nog interfere, as he was 
not bound to do so; and that secondly, 


. bearing in mind the defence set up by the 


defendants, they could scarcely come to 
the High Court and say that the act in 
respect of which the suit was brought wes 
an act amounting to an offence, their whole 
case being thatthe tree in’ question was 
theirs and had been cutin exercise of their 
own rights. 


- In the present case, moreover, it is doubt- 
ful whether the terms of the plaint can 
be said to contain a definite allegation of a 
cuiminal offence. 

I.am nof prepared to interfere and I dis- 
miss the petition with costs. 


À. N.A Petition dismissed. 


MADRAS HIGH COURT. 
Civi, Sut No. 261 or 1926. 
March 29, 1927. 

Present: —Mr. Justiee Venkatasubba Rao. 
RAJAGO PAS PIDE Peai 


P. VEERAPPERUMAL PILLAI AND OTHERS 
—DEFENDANTS 

Hindu Law—Debts—Business started by father— 
Trade debts—Pious obligation of son—Partition— 
Re-union—Preswmption—Gift—Co-parcenary property 
—Gift by stranger to member of joint family, whether 
comes to joint family. 

A trade debt is not an ‘avyavaharika’ debt. [p. 684, 
col. 1.] . 

Under the Hifidu Law, a son is under a pious 
obligation to djscharge debts incurred by his father 
in a trade commenced by him and they can, there- 
fore, constitute antecedent debts which are neither 

illegal nor immoral £o as to in validate an alienation 
b the father for the discharge of the same. [ibid] 

[Case-law and texts considered.] 
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After a partition between members of a joint 

- family, the presumption is against re-union. Toes- 

tablish re-union itis necessary to show not only that 

the parties already divided lived or traded together, 

but that they did so with the iptention of thereby 

altering their status and toform a joint estate with 
all its usual incidents. |p. 685, col. 2.] ; 

When property is taken by gift or Will by a 
member ofa joint Hindu family from a stranger” or 
from a collateral relation, there is ho warrant for 
making the presumption that it is taken with the 
incidents of joint family property. |p. 687, col. 1.) 

Janikiram Chetty v. Nagamony Mudaliar (6), 
relied on. : D . 

Suit for partition of family property and 


for setting aside certain alienations made by - 


plaintiff's father. 
"Mr Venkataramana Rao, for the 
Plaintiff. 


Mr. V. Radhakrishnayya, forthe Defend- 
“ants. : 

JUDGMENT.—In this suit avery large 
amount isinvolved but otherwise this is a 
typical case. In form the suit is for parti- 
tion of family property butin truth it is 
an attempt by ason withthe aid of his 
father to recover for his.family the proper- 
ties alienated by the latter. The following 
pedigree explains the relationship of the 
parties: — i 


ere PILLAI 


i Thiruvengadathan 


Doraisani Rajagopala 
: Pillai. Ammal Pillai, 
P, Appasami Pillai= 
Nagathammal. P 
LL ——————— 





Muthusami Srinivasa P. M. Appasanti Nagath- 
Se . Pillai, ammal, 
EN, Seek RE E 

s ) 
P. Veeraperumal Pillai P. Sethyram 

(ist defendant Pillai. 

Rajagopala Pillai, 
plaintiff). 


The plaintiff Rajagopala Pillai is a minor 
who sues by his next friend. The lst de- 
fendant, his father, became an insolvent 
and his estate is now represented by the 5th 
defendant the Official Assignee of Madrae. 
No relief is sought against the 2nd defend- 
ant who has not appeared to defend the 
suit and the really contesting, defendants 
are the3rd and the 4th. The àrd defend- 
ant holds a mortgage for Rs. 2 *lakhs and 
. 50,000 and the 4th defendant for about a 
lakh end 24,000. These two mortgages 
were executed by the Ist defendant and 
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the primary object of the suit is to get rid 
of them. 

On the 30ih of March, 1915, there wes a 
partition among the members of the plaint- 
if’s family who at that time were (1) P. M. 


` Appasami Pillai, (2) Veeraperumal Pillai 


(Ist defendant), (3) Sethuram Pillai and (4) 
the plaintiff, the son of Veeraperumal 
Pillai. By the partition Sethuram Pillai 
and Nagathammal the sister of Appasami 
Pillai were given certain properties: ecme 
were allotted to P. M. Appssami Pillai and 
some to the*lst defendant as representing 
himself and his son. Shortly after the parti- 
tion, on the llth of August, 1415, Appa- 
sami Pillai made a Will in effect bequeath- 
ing his properties to the Ist defendent. 
On the 19th of October, 1920, he madea 
codicil which, however, did not substantial- 
ly alter the Will. Appasami Pillai died on 
the 4th of October, 1921, As I have said the 
mortgage in favour of the 3rd defendant 
was executed on the 10th April, 1923, and 
that in favour df the 4th defendant on the 
31st of May, 1924, It is the sametet of 
properties that were comprised in both the 
mortgages. Four properties were mort- 
gaged, one of them beinga property that 
fellto the sbare of the Ist defendant at 
the partition and the other three being 
those that were allotted to  Appasami 
but were bequeathed by him to the Ist 
defendant. 

Mr. Venkataramana Rao for the plaintiff 
has advanced several contentions, The gist 
of them is that all the four properties 
mortgaged to the 3rd and 4th defendants 


: were joifit family properties in which the 


plaintiff hasan interest, These defendants 
do not admit that the plaintiff has any right e 
in the properties taken by the 1st defendant 
under the Willof his uncle. Mr Venkata- 
ramana Reo firstly urges that the partition 
of 1915 was intended only to separate Sethu- 
ram Pilai but that as between Appasami 
andthe let defendamt it was a sham and a 
pretence. Secondly, he urges that if there 
was a partition, there was an immediate 
re-u»ion between the lst defendant and his 
uncle. He thirdly contends that granting 
there was areal partition the Ist defendant 
should betakento have thrown into the 
hotchpot the properties taken by him 
under the Will and that allghe properties 
thus became joint family properties in 
which the plaintiff has an interest. He 
fourthly urges that the devise in favour of 
thé Ist defendant must be taken tobe in 
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his eharacteras the manager ofthe joint 
family consisting of himself and his 
son and that in this view again the 
plaintiff has an equal right with his 
father. 


I shall postpone the consideration of 
these interesting questions to a later part 
of my judgment;.for,in my opinion, it is 
unnecessary to deal with any of them as 
the case may be disposed of on the assump- 
tion that the properties jointly belonged to 
the lst defendant and the plaintiff. “So far 
asthe creditors the 3rd and tite 4th de- 
fendants are concerned, their case rests 
on very firm foundatioa and from their 
point of view the questions that have 
been raised can be only of academic inter- 
est. 
“Let it be granted thatthe properties aré 
joint family properties but we are able to 
conclusively prove that the amounts we 
advanced were untilised for paying off the 
antecedent debts of the Ist defendant the 
father. If this be so, the gon is as much 
bound:-as the father by the mortgages in 
our favour.” This case has been proved 
to the hilt, Every rupee advanced by 
these  ereditors was required for, and 
utilised in paying off antecedent debts. 

I shall first take the transaction with the 
3rd defendant. He is receiver of a certain 
estate and obtained - permission of the 
High Court to lend monies to the Ist 
defendant. The, recitals in the deed are 
very categorical. The Ist defendant re- 
presented to this ereditor that he had 
pressing debts to the extent of about3 
lakhs and 30,000 Though every point in 
this casa has been contested, I must say 
sthat the evidence is so convincing that 
only one conclusion is possible. The deed 
provides that 
Rs. 3,250 as his commission which was to be 
credited to the estate which he represented. 
The reat of the amount was advaneed by 
three cheques. The .st defendant has gone 
int» the box and has admitted the receipt 
of the cheques. 


Next I shall deal with the application of 
the money? The Ist defendant handed to 
the 3rd a memorandum showing how the 
sum of 2 lakhs and 50,000 was really expend- 
ed. That is marked Ex. 6. It contains com- 
plete particulars and every one of the 
items inthat memorandum has been proved. 

I.Rs.* 29,015 was paid to Sah Agar- 
chand Manmal, There were four promis- 
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They have taken up this position. . 


the lender was to retain 
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sory notes in his favour outstanding. They 
are the following ;— 
5 Rs. 
(1) Promissory note dated llth 
July, 1921 exécuted by Appasami 
and the Ist defendant for 
(2) Promissory note dated 13th Sep- 
tember, 1921 executsd by Appa- 
sami aod the lst defendant for... 1,000 
dated 13th 
May, 1922, executed by Ist de- 
Endant alone for us 
(1) Promissory note dated 2nd: 
March, 1923, executed by Ist de- 
fendant alone for wy 7,900 


All the four amounts had been borrowed 
en the security of a property at Guindy 
known as “ Winning post.” At the parti- 
tion there was merely the site and the 
buildiog had not been built. The site was 
treated as Appasami's separate property at 
the division. The amounts due on these 
four notes were paid up from the money 
borrowed from the 3rd defendant and the 
notes which were returned to the 3rd de- 
fendant after being duly cancelled, are now 
produced by him. The “Winning Post" 
which was thus redeemed is one of the pro- 
perties included in the mortgages in ques- ` 
tion. Se as 

II. The next item shown in Ex. 6 is a 
payment of Rs. 5,000 to Aparanji Ammal, 
A legacy of Ra, 15,000:was given to this lady - 
under the Will'of Appasami and the 
Rs, 5,900 referred.to was paid towards this 
legacy from the dum borrowed. There can 
be no question that tais payment is binding 
onthe plaintif, -° . e 

111. The next payment referred to in 
Ex 6isof Rs. 38,773-141-6 to Messrs. Gil- 
landers Arbuthntt & Co. The Ist defend- 
ant traded under thé name of Burrang & 
Co., with this firm in timber and became 
largely indebted to it. The firm filed 
several suits against the Ist defendant and 
one of them was O.S. No. 393 of 1922 on 
the file of this Court. In that suitit obtain- 
ed a decree against the Ist defendant for . 
Rs. 37,435-1t-9. On 17th: March, 19:3, exe- 
cution was ordered to betaken out against 
the Ist defendant. It has been proved that 
from andout of the amount advanced by 
the 3rd defentlant the Ist defendant paid 
the decree mount and satisfied the decree. 

IV. The next payment referred to in 
Ex. 6is that of Rs. 10,000 to Sethuram 
Pillai, Thissum came to be paid in the 


10,000 


10,060 
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following circumstances. After the- death 
of .Appasami Veeraperumal applied to 
this Court for Probate of his Will, Sethu- 
ram Pillai filed a caveat but his objection 
was disallowed and Probate was ordered to 
“ba issued by the trial Judge. Sethuram 
Pillai filed an appeal, While the appeal 
was pending, Sethuram and the lst defend- 
ant entered into an agreement, Which was 
to the effect-that on the lst defendant 
paying Rs, 50,C00 to Sethuram he was to 
withdraw his appeal. The payment *of 
Rs, 10,000 was made towards this sum of 
Rs. 50,000. Sethuram is shown as a credi- 
tor for the balance of Rs. 40,000 in the 
schedule of debts filed by the lst defendant 
in the insolvency proceedings. This pay- 
ment, of course is, clearly binding on the 
plaintiff, 
V. The next payment shown in Ex. 6 is 
that of Rs. 80,000 to Kanniah Lal Mohan 
Lal. A sum of one lakh and 5,000 was due 


to Mohan Lal Kanniah Lal.on a mortgage- ` 


deed dated 2nd March, 1922, executed by 
the lst defendant for himself and as 


guardian of the present plaintiff. Out of | 


the amount advanced by the 3rd defendant, 
the 1st defendant paid Rs. 85,000 to Mohan 
Lal Kanniah Lal and got one of the mort- 
gaged properties, 74 Varada Muthiappan 
Street released from the mortgage, I may 
mention that after giving credit for this 
sum of Rs. 75,000 Mohan Lal Kanniah Lal 
filed O. 8..No. 399 of 1925 on the file of 
this Oourt against the Ist defendant and 
the plaintiff. The present plaintiff, defewd- 
ant in that action, pleaded &hat the debt 
was not binding upon him as it wag illegal 
and immoral. That plea was found against 
by a learned Judge of this Court anda 
decree was passed on the 6th of August, 
1926. è 

VI. The next paymenteshown in Ex. 6 
is of Rs. 41,600 to Madan Mohanjee Temple. 
This amount was due on a mortgage execut- 
ed by Appasami Pillai himself over 1/72, 
Varada Muthiappa Street a préperty that 
fell to hig share at the partition. The amount 
was re-paid by the lst defendant from and 
out of the money advanced by the 3rd de- 
fendant and the plaintiff is clearly bound 
by this payment. . 

VII. The next payment shown ig Ex. 6 
is that to the Tata Bank ameunting to 
Rs. 22,000 and odd. This debt arose in 
the following way. The lst defendant 
borrowed money from one Chokkalingam to 
pay off a debt due to Gillanders Arbuthnot 


GOPALA PILLAT 9. VERÉAPPBERUMAT, PILLAT, 


633 | 


& Oo. For the sum borrowed, namely, 


‘Rs. 25,000 the Ist defendant+executed a 


promissory note in favour of Chokkalingam 
who in his turn endorsed it to the Tata 
Bank. When the latter called on Chokka- 
lingam to pay he made default. Demand 
was then made on the Ist defendant who as 
the maker of the promissory note was 
liable and he had to pay up the debt. This 
sum of Rs. 22,000 was paid to the Tata 
Bank from the money raised from the 3rd 
defendant. This payment is again binding 
on the plaintiff. 

VIII. The next payment shown in Ex. 6 

is to Murali Doss of Rs, 2,000. This has 
also been proved to be an antecedent debt 
and the plaintiff cannot question it, 
d These exhaust the payments made to 
creditors. The restof the amount is made 
up of stamp and registration charges 
(Rs. 2,661) commission paid to the broker 
who negotiated the mortgage (Rs. 8,0C0) 
and the discount allowed to the lender 
(Rs. 3,250), The facts I have set forth show 
that not only was the representation. on 
which the 3rd defendant acted was true, 
but that, as a matter of fact, the monies 
lent by him went in discharge of antecedent 
debts. 

I shall now turn to the case of Gillanders 
Arbuthnot & Co., the 4th defendant. The 
lst defendant hadas] have said, dealings 
with them in timber. In dealing with the 
3rd defendant's case I have already referred 
toa decree obtained, by this firm- against 
the lst defendant. They obtained two 
other decrees. On the 26th October, 1922, 
they obtained a decree on a promissory 
note dated 10th November, 1921, for about 
a lakh and 10,000. Another decree was ob- 
tained on 20th September, 1923, in C, S. No, 
498 of 1923 for about Rs. 55,000. Applica- 
tion was taken out against the Ist defend- 
ant for execution and for the balance of the 
decree amount then due to this firm the 
suit mortgage in their favour was executed 
by the lst defendant acting for himself and 
as the guardian of his minor son. Thus we 
find that the consideration for the mortgagé 
represents wholly an antecedent debt and 
the plaintiff is thus liable. : 

The facts which I have reviewed at 
some length establish (1) that the money 
paid by the 3rd defendant fer his mort- 
gage really went in dischargé of antece- 
dent debts and (2) that the consideration 
for the 4th defendant's mortgage* re- 
presents an antecedent debt due to him- 


e 


. divergence of 
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i, Mr. Venkataramana Rao contends 
that a major portion of these antecedent 
debts isof the nature known as " avyava- 
harika” and that the plaintiff is not, there- 
fore, liable. The lst defendant carried on 
& business in timber under the name of 
Burang and Co. and incurred several debts. 
The money advanced by the 3rd defendant 
was to some extent utilised in paying off 
these debts, Tho whole ‘of the debt due to 
the 4th defendant was incurred in the course 
of that trade. The contention 18, that the 
Ist defendant's family was nôt a trading 
family and that if debts are incurred in 
trade which is commenced by the father, 
the son is not liable for them under the pious 
obligation recogoised by the Hindu rae 
For this position he relies upon the text o 
Gautama which is to the following effect : 
. “Money dueby a surely, & commercial debt 
a feo due to the parents of the bride, debts 
contracted for spirituous liquor or in gambl- 
ing and a fine shall not involve the sons of 
or. p 
aenar that of the several texts 
that bear on this question, the only text 
which gives the son exemption from pay- 
ments of commercial debts is the text of 
Gautama. In my judgment in Rama- 
subramania Pillai v. Sivakami Ammai (1), 
I set forth all the texts that deal with this 
oint. The word " avyavaharika occurs 
^ the text variously attributed to Vysia 
and Usanas. That text is to the following 


effect: 

& The son has not to pay a fine or the 
balance of a fine or a tax (or toll) og its ba- 
lance (dus by father nor (avyavaharika or 
not avyavaharika) that which 18 not proper. 

The word “ avyavyharika" has generally 
been rendered as illegal and immoral. 
Judges have from time to time attempted to, 
define this word and there has been some 
opinion and after reviewing 
several cases, [thus stated my view in the 
case to which I have made reference : 


sel 


“Tt ig not every impropriety or every 
inu from right conduct that stamps the 
debt as immoral. The son can claim im- 
munity only when the father's conduct is 
utterly repugnant to good morals or is 
grossly unjust or flagrantly dishonest, 

Judged by this text a trade debt is cer- 
tainly not an "avyavaharika " debt. 

“There isa large body of caselaw on the 


90 Ind, Cas 165; 21 L. W, 606; (1925) M. W. N. 
otis. L R, 1925 Mad. 841, 
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point but there is not a single reported 
decision where-9 commercial debt has 
been treated as an illegal or an’ immoral’ 
debt In Nidavolu Aichutam v. Ratnajt 
(2) the qüestioh was for the first time 
raised. The ChiefJustice and Viswanatha - 
Sastri, J, regarded the text of Gautama as 
obsolete anderefused to treat trade debts 
as avyavaharika debts. Jt is impossible to 
believe that even ia remote antiquity coms 
mercial debts were regarded as ‘immoral 
debis. Tradeis enjoined asa ‘duty inthe 
case of one ofthe three higher castes and 
it is incompatible with that notion to 
regard commerce as degrading. The very 
fact that out of so many texts, the solitary 
text of Gautama alone can be cited in sup- 
e port of this theory shows that the rule 
enunciated by him did not correctly reflsct 
ihe prevalent opinion even of hbis day. It 
is unnecessary to speculate further re- 
garding this; for the law on this subject 
is after all Judge made law and no modérh 
Court would tolerate the proposition that to 
engage in trade is a sin and that a debt 
incurred in trade is an immoral debt, 

In the present case, it is unneceesary to 
base my judgment on any such general 
ground. The question may arise in two 
ways; the creditor may seek to make the 
debt binding upon the son, because the 
father incurred it for family necessity or 
benefit. Ifthe debt in such a case is a 
trade debt the sun may plead that the 
family not being a trading family the debt 
is nêt binding upon him. Though, in my 
opinion, such a plea is unsustainable, the 
question does not pointedly arise at present. 
The cass under considtration is notacase 
of this description. It belenws to the 
second category, that is, the creditor may 
seek to show not that the debt was incurred 
for a family purpose but that the amount 
advanced wentin discharge of an antece- 
dent trade debt. The scn's obligation ccmes 
into being gwing to an entirely different 
rule. Tke test isnot that the debt was’ 
incurred for a family purpose but for 
discharging an antecedent liability. The 
only question then is, is the antecedent debt 
of an illegal or immoral mature? The fact 
that it arose out oftrade cannot bring it 
within «he, description of immoral and 
ilegal debts. I, therefore, find on this 
point against the plaintiffs. Before con- 


(2) 92 Ind. Cas. 977; 49 M. 211; 23 L. W. 193; 50 - 
ye J. 208; (1926) M. W. N. 258; A.I. R. 1926 Mad, 
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eluding this part of my judgment, I must 
point out that the cases that lay down 
that the manager of a Hindu family can- 
not start anew trade, are for the present 
purpose beside the point. Weare here 
coneernsd not with a manager but with 
a father and, moreover, 
out, we are not concerned with the 
father raising money for the “benefit of the 
family but with his payment of an antece- 
dent debt. 


I have up till now dealt with the “case, 
making the assumption on behalf of the 
plaintiff that in spite of the partition, 
Appasami and Veeraperumal held their 
properties as joint [family properties. So 
far as the creditors are concerned, in the 
view I havetaken, they are not interested, 
in the other questions that have been rais- 
ed. But I shall now examine the sound- 


ness of the position taken up by the plaint-, 


iff, that in spite'of the partition his father 
and Appasami continued to remain joint, 


In „an earlier part of this judgment I 
have indicated the main lines of Mr. Ven- 
kataramana Rao’s argument on this head. 
The oralevidence that has been adduced 
for the plaintiff is most unsatisfactory. It 
is contended that the evidence establishes 
that the income from the two sets of proper- 
ties—those that fell to the share of Veera- 
perumal and those to the share of Appa- 
- Bami was blended and that, therefore, it 


must be presumed that all the properties . 


were alike treated as joint family proper- 
ties. Beyond the fact that one clerk was 
employed to collect rents from both the 
seis nothing furjher has definitely been 
proved., It is noteworthy that this very 
clerk was" subsequent to the partition also 
employed to collect rentsfrom Sethuram's 
properties. Next it ig argued that these 
rents were brought irto a common account 


book. The plaintiff attempted to file some 


books and I have to reject them and the 
ruling that I gave at thetime is appended 
to this judgment. It is admitted that 
there were dealings inter se between Appa- 
sami and Veeraperumal ; andthat each paid 
interest to and accounted for the monies 


received from, thé other. The fact that ` 


in the first instance amounts were brought 
into the same account could e of no value 
if the ledgers that are withheld would 
show that the collections were carried into 
the separate accountsof these two indivi- 
duals, 
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'Then it is contended that subsequent to 
the partition Appasami and Veeraperu- 
mal continued to live in the same house 
and hada common mess. This part of the 
case also broke down. The partition took 
place in 1905. Appasami died in 1921. 
About 1918, he left the family house and 
took upresidence at the“ Winning Pest” 
in Guindy. lt is undisputed that Veera- 
perumal did not live with Appaswami in 
Guindy. The only possible dispute nar- 
rows itself to the period between 1915, and 
1918. The next friend of the plaintiff said 
that Appasami and Veeraperumal cooked 
and ate separately. But the other wit- 
nesses examined for the plaintiff did uot 
admit this fact. In any event it is impo- 
ssible to infer that the uncle and nephew 
ontinued as members of a joint family 
rom the single circumstances that for a 
short time they lived and ate together. In 
this connection it is important to bear in 
mind that the partition deed itself provides 
that Appasamj and Veeraperumal should 
live together in the old family house. It 
would be unreasonable to presume that in 
living in the same house they did not in- 
tend to carry out the terms of the parti- 
tion deed itself. Further Appasami had 
neither wife nor children and if he was 
willing to bear the common household ex- 
penses it would only show that he treated 
his nephew with affection and not that there 
was an intention to re-unite. 

The presumption in law is against re- 
union. Mayne obberves in para. 497 cf his 
Hindu Law: | 

“Asthe presumption is in favour of union 
until a partition is made out, so after a 
partition the presumption would be against 
a re-union. To establish it, it is necessary” 
to show, not only that the parties already 
divided lived or traded together, but that 
they did so with the intention of thereby 
altering their status and of forming a joint 
estate “with all its usual incidents,” 

The evidence is clearly insufficient to show 
either that the partition was a mere sham or 
that there was a subsequent re-union. , In- 
deed the facts that have been elicited con- 
clusively negativeanysuchease. Subsequent 
to the partition Veeraperumal started es I 
have said, a business in timber under the 
name of Burrang and Co. The dealings 
were on a large scale ande monies were 
borrowéd from third parties. Appasami 
had no concern in this trade, did pot make’ 
himself liable for the debts and did not» 


' the price. 
.and 
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participate in its profits. Then again 
Appasami demit with the properties that 
fell to his share as if he was the sole owner. 
He sold "Rutland Gate" in 1920 for a very 
big price, 4 lakhs. In the sale-deed he 
refers to the-partition deed and describes 
himselfastheabsoluteowner. The purchaser 
paid Rs. 50,000 in cash and gave a mortgage 
over the same property for the balance of 
This was payable in instalments 
as the purchaser made default 
Appasami filed O. S. No. 231 of 1924 for the 
recovery ofthe amount. He led the suit 
in his own right and not as a member ofa 


joint family. 


himself on the record of that suit as Appa- 
sami's legal representative, which fact is 
inconsistent with his treating himself as 
being joint with his uncle, Throughout in 


dealing with such a large property as, 


“Rutland Gate" Appasami acted upon the 
footing that the partition was a real and 


genuine transaction withouteither objection - 


or protest on the part of his nephew. I 


must observe that in regard to this property 


it was a sub-mortgage that was ereated in 


favour of the 3rd and 4th defendants. The 


property had ceased to belong to Appasami 


' in his lifetime and what he held was merely 


a mortgage. In any event it cannot be 
disputed that in taking the mortgage 
Appasami acted for himself and not for 
his family. : . 

1/72 Varada Mutiappan Street is another 
property included in the suit mortgages. 
Tt fell to Appasami's share and subsequent 
to the partition he mortgaged it te Madan 
Mohan temple. Veeraperumal did not join 
in the mortgage. The amountthat was bor- 
rowed, about 25 or 30 thousand was utilized 
by the uncle and not the nephew. There is 
nothing to indicate that this was thrown 
into the common stock. 


The third and the last property* coming 
in this category includéd in tha suit mort- 

ages, is the “ Winning Post” Appasami 
held the site on which this was built as his 
separate property even previous to the 
partition. After the building was con- 
structed it yielded no rent. There has not 
been even an attempt to point to any act 
on Appasami's part to show that he threw 
it into the common stock and converted it 
into joint family property. — 

The ‘plaintiff has completely failed to 
show that either the partition was not 4n- 
. 
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Appasami died on the 4th — 
'Oetober, 1921, and Veeraperumal brought 
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tended to be given effect to orthat there 
was a subsequent re-union. 

The next contention of the plaintiff is 
that although the bequest is in terms to 
Veeraperumal énly, it should be held to 
enure to the benefit also of his undivided son 
the plaintiff. I cannot see my way to accept 
this contengion. There has been a great 
diversity of opinion on the question whether 
when a bequest is made: by a father to his 
son such property is held by the latter as 


. his “separate or ancestral properly. Then - 


again, there has been a conflies of opinion 
asto whether a property bequeathed by a. 
father to his sons is taken by them as joint 
tenants or tenants-in-common. The Judi- 
cial Committee in Lal Ram Singh v. 
Deputy Commissioner of Partabgarh (8) 
review the decisions of the various High 
Courts and point out that there has been 
divergence of opinion; but they do not 
state their own view and leave the question 
open. - ; 

In Nagalingam Pillai v. Ramachandra 
Tevar (4) it was laid down that if there 
were no words indicating a contrary in- 
tention, the inference should be that the’, 
father intended his sons to take his 
property as their ancestral estate. The 
exact opposite of this was held in Yethira- 
julu Naidu v. Mukuntha Naidu (5), where 
the learned Judges observed that in the 
absence of express intention the sons 
take in severalty and not as joint tenants. 
I may point out that in Madras the weight 
of authority is in favour of the view taken 
in Nagalingam Pillai v. Ramachandra Tevar 
(4), but itis necessary to remember that the 
question arises in this «ase in a different 
form. It is not a bequest by a father to his 
Bons. It is, on the contrary, a bequest by an 
uncle to his nephew. In the case of a 
father’s separate property when the sons 
take it by inheritance they take it as an- 
cestral property thatis to say, their male 
issue acquirg init a right by birth. The 
Jaw presumes that a Hindu who gifts or 
bequeaths his property does not intend to 
alter the incidents of the property devised 
or gifted. Ifin the case of inheritance the 
property is taken as ancestral property, why 


(3) 76 Intl. Cas. 922; 45 A. 596; (1923) M. W. N. 591; 
A. I. R. 1923 P*O, 160; 9 O. & A. L. R. 746; 21 A. L. 
J. 777; 26 O, O. 257; 33 M. L.T. 355; 10 O. L.J. 
513; 501. A. 265; 47 M. L.J. 260; 29 O. W. N. tO 


(P. ©). 
(4) 94 M. 429; 11 M, L. J. 210. s: 
(5) 28 M. 363; 18 M, L. J, 209. 
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should it be presumed that it is taken as 
Separate property merely because there is 
eithera Willoragift? It is on this princi- 
ple that the Courts have laid down that 
when the bequest or the gift isin favour of 
the sons they should prima facie-be held to 
hold the property as joint family property. 

. lam not now concerned with the correct- 
ness of this rule, but I see no reason which 
would justify me in extending it. When 
the property is taken by gift or Will from 
a stranger or from a collateral relation, 
there is no warrant for making the presum- 
tion that itis taken with the incidents of 
joint family property. On this point I 
agree with. the decision of Kumaraswami 
Sastri, J., in Janikram Chetty v. Nagamony 
Mudaliar (6). Take the case of a collateral, 
relation, If his property was taken by the 
father by inheritance, the son would have 
no right in it by birth. Why should he 
have a higher right merely because the 
father takes itnot by inheritance but under 
a gift deed ora Will? This is the distinc- 
tion pointed out by Kumaraswami Sastri, J. 
and I am disposed to take the same view. 
In the present case, if Appasami Pillai had 
died intestate the property would have. 
been taken by Veeraperumal as well as 
Sethuram tothe exclusion of the plaintiff. 
The very fact that by the Will he alters the 
course of descent shows that it was not his 
` intention that the property should be taken 
as joint family property. Turning to the. 
Will itself (for in each case, it is, where pos- 
sible, a question of construction of.'the 
instrument) its recitals show that he in- 
tended that his nephew should take it as 
his absolute propexty. There is no refer- 
ence to the plaintiff and if the testator 
intended that he should have an interest, 
there was nothing to prewent him from 
clearly expressing that iatention. I, there- 
fore, find this point also'&gaint the plaintiff. 


On these findings it follows that the plaint- 
iff can have à decree for partifion only in 
respect of item&8 in Part I of Sch. B. to the 
plaint, and I accordingly pass a preliminary 
decree to that effect. This right of the 
plaintiff is of course subject to the mort- 
gage of No. 74 Varada Muthiappan Street, 
item 3 of Part I in favour of the 3rd and 
4th defendants, The Official Assignee does 
not objectto this decree being passed. In 
other respects, the suit is dismissed. - 


(6) 93 Ind, Cas. 662; 49 M 98; 22 L, W. 801; A, L R. 
1026 Mad, 273; 50 M, L. J, 413, 
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For passing a final decree the case is ad- 
journed till the administration of the estate 
by the Official Assignee is completed. 

The plaintiff has really failed in the ac- 
iion. The minor relief he has obtained is 
really notthe one for which he has filed 
the suit. I must direct him to pay the 
cosisofthe 3rd and 4th defendants (two 
sets). I do not think the Official Assignee 
is entitled to any costa. 

The 3rd defendant is à Receiver appointed 
by, Court representing an estate and he is 
allowed to charge his estate with actual 
out-of-pocket expenses including the fee 
paid to his Vakils as between parly and 
Vakil. The fee for this purpose is fixed at 
Rs. 2,400 for the Senior Vakil and Rs, &00 
forthe Junior. The fee for translating the 
partition deed, Rs. 32 shall be paid by the 
3rd defendant and he may include the 
same in the costs to be recovered against the 
plaintiff. 

[His Lordship passed the following ruling 
on an application made by the plaintiff's 
Vakil for filing certain account-books]. 

Mr. Venkataramana Rao, the learned 
Vakil for the plaintiff wants to file three 
account books. Objection is taken on behalf 
ofthe contesting defendants, that these 
books were notdisclosed by the plaintiff's 
next friend, that they have had no inspec- 
tion of them and that I should, therefore, 
not admit them in evidence. Mr. Venkata- 
ramana Rao at anearlier stage explained 


_that the next friend did not file an affidavit 


of documents as he had no documents to 
disglose. The latter was examined yester- 
day andehe had no explanation to offer 
as to how these account books came to 
be produced'at such alate stage, I may 
mention that Mr. Venkataramana Rao him- 
self says that he had not seen the account 
books till about the time the case was 
opened. 

I at fist thought that I might condone 
negligence if there was at least honesty 
on the part of those instructing the plaint- 
iffs Vakil but they have wilfully SUppress- 
ed several other- account books. The 
entries in the day books now produced 
show that ledgers were maintained and 
this is admilted by Kolandavelu Mudali 
the clerk. The object of the plaintiff in 
seeking to file these books is, to show that 
all the properties were treated alike and 
that rentsfrom all of them were hrought 
into the same account. But the question 
beeomes peitifent, what were the amounts 
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‘that were carried to the account of Veera- 
perumsl and what to the account of 
Appasami? Mow were the accounts main- 
tained as between themselves? The entries 
in these books show thatthere were deal- 
ings between them inter se. The ledgars are 
thus very important and I am satisfied that 
they have been wilfully withheld. I cannot 
show any indulgence to the plaintiff who 
while, he produces these books at this late 
stage, is not honest enoughto produce all 
the books. In fact he desires to file such 
books as he thinks may help him gnd keep 
back others. Kolandavelu hag been asked 
several questions by the plaintiff's Vakil 
and by myself asto the circumstances in 
which these books are now produced in 
Oourt. His answers in the witness-box, 
itissaid, do not tally with his statements 


made in the proof he gave to Mr. Venkata- * 


ramana Raoand there is very little doubt 
thatso far as his evidence before me is con- 
cerned he has been prevarieating. 

Iam, therefore, not satisfied that there is 
any good reasonfor the next friend not 
having disclosed these books. As Iam also 
of the opinion that some other account books 
which have a material bearing have been 
kept back and that the effect of those that 
have been produced will be to mislead in 
the absence of those that are withheld, I 
must accede to the defendants’ contention 
and rule out these books. I must add that 
I was prepared to allow the books to be 
filed provided the plaintiff produced the 
other books also which were admittedly 
maintained. As he says i 
produce them my ruling must be against 
him, 


e 
"y, N. V. Decree accordingly. 


LAHORE HIGH COURT. 
Civiu Revision PETITION Noo91z% or 1926. 
April 7, 1927. 

° Present:—Mr. Justice Jai Lal. 

DHANI RAM—PLAINTIFE—P &TITIONER 
ij versus 
FIDA HUSSAIN—DZBSENDANT— 
RESPONDENT. 

Set-off—Setilement of accounts pleaded but mot 
proved—Set-o7fe whether may be allowed. — 

Ina suit forthe recovery of a specific sum of 
money where the defendant pleads a settlement 
which Re is not able to establish but does not claim 
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a sat-off nor pays any Court-fee, it is not competent for 
the Court to go into the accounts between the parties 
and deduct amounts found due from the plaintiff to the 
defendant. 


Petition for revision of a decree of the 
Judge, Small Cause Court, Lahore, dated 
the 30th June, 1920. 

Malik Ram Lal, for the Petitioner. 

Mr. Kidar Nath Chopra, for the Respond- 


ent. » ? 


JUDGNENT;—The petitioner institut- 
ed a suit in the Court of Small Causes at 
Lahore against the respondent for the re- 
covery cf Rs. 200 being Rs. 176 as 
rent and Rs. 24 as damages for the con- 
tumacious holding over the premises 
rented to the latter. The defendant denied 
that there was any contumacious holding 
over and disputed the correctness of the 
amount claimed by the plaintiff on account 
of rent. He further pleaded ‘hat on account 
of his having done some work as a tailor 
for the plaintiff, his sister and his son, 
certain amounts were due to him and that 
on his presenting a bill to the plaintiff a 
settlement of the account was made be- 
tween both the parties leaving a balance 
of Rs. 5 due tothe plaintiff. The plaintiff 
denied such asettlement of account. The 
Judge, Small Cause Court, has held that 
Rs. 176 was due to the plaintiff as rent 
and that there was no contumacious holding 
over and, therefore, no compensation was 
claimable by the plaintiff on. that account, 
He further held that there was no setile- 
ment of account between the parties as 
alleged by the defendant but that Rs. 60-6 
was due to him on account of work done - 
by him for the plaintiff, his sister and his 
son and, therefore, gyanted the plaintiff 
a decree for Rs. 115-10. : 

It is contended on behalf of the plaint- 
iffpetitioner that the Judge Small Cause 
Court, should haye awarded him Rs, 24 
compensation for contumacious holding 
over of the demised premises by the re- 
spondent but as held by the learned Judge, 
Small Cause Court, there is no good proof 
on the record to show that any notice to 
quit was given by the plaintiff to the defend- 
ant which was not complied with so as 
to make the tenant’s possession of the pre- 
mises contumacious. * Counsel for the peti- 
tioner attacks this finding of the learned 
Judge below, but I see noreason to differ 
from him. 

The next ground taken by Counsel is 
that there was no set-off claimed by ihe 


(102 I. C. 1927] 
defendant and consedüently, after finding 
that there was no more settlement between 
the parties as, alleged by the defendant, 
the Court was not entitled to go into the 
accounts and to reduce the amount found 
to be due from the defendant. There is 
force in this contention. An examination 
_of the written statement of the defendant 
shows that he did not claim a set-off, nor 
did he pay any Court-fee on the amount 
claimed by him, noris there any detail of 
the amount claimed by him from the 
plaintiff. His plea merely was that there 
was a settlement of the account and he 
allowed his defence to stand or fail by 
that plea. Under the circumstances the 
lower Court was not entitled to decide 
what amount, if any, was due to the plaint- 
iff from the defendant with a view tê 
deduct the same from the plaintiffs claim. 

I accept this petition and give the 
plaintiff a decree for Rs. 176 with costs 
.in proportion in both Courts. The defend- 
ant may, if he is so advised, claim the 
amount alleged to be due to him from the 
plaintiff in separate proceedings. 

R, L. . Petition accepted. 


LAHORE HIGH COURT. 
Seconp Orvik APPEAL No. 92 or 1927. 
April 9, 1997. E 
Present :—Mr. Justice Campbell* 
AMAR DAS —DgrFENDANT—A PPELLANT 


: versus 
Firu HARBHAGWAN-INDER SEN 
Tarore HARBHAGWAN-—PLAINTIFFS— 
RESPONDENTS. 

Interest—Transaction between” money-lender and 
borrower—Presumption of itnplied contract to pay 
interest—Costs—Laability of successful appellant for 
respondent's costs. 

In a transaction between a borrower and a money- 
lender, ordinarily there is a presumption of an im- 
plied contract to pay a reasonable amount of interest. 


Bura v. Mailia Shah (1), distinguished. 

Where an appellant succeeds only on the point of 
an arithmetical error which could have been recti- 
fied by the Court below, he is responsible for the 
costs of the respondent. 


Second appeal from a decre8 of the 
District Judge, Jhelum, dated the Ist De- 
cember, 1926, varying that of the Subordi- 
nate Judge, Fourth Olas, Pind Dadan 
Khan, dated the 15th October, 1929. 
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Bakhshi Sain Das, for the Appellant. 

Mr. Amar Nath Chona, for, the Respond- 
ents. 

JUDGMENT.—This was a suit for 
money based on two entries by the defend- 
ant in the plaintiffs’ account book. The 
claim was for Rs. 217-13-6. principal and 
Rs. 268-2-6 interest. This amount was dec- 
reed by the trial Court. The defendant ap- 
pealed tothe District Judge who held on 
the 3rd issue that the plaintiff had failed 
to prove the rate of interest agreed upon 
which he alleged, namely, Rs. 1-9 per cent. 
per mensefn, The learned District Judge 
nevertheless held that since the parties 


‘were traders a reasonable rate of interest 


was allowable to the plaintiff and he fixed 
the rate of 9 percent, and gave a decree 
for Rs. 419-14-9. . : 

°” The defendant has come to this Court on 
second appeal and the second appeal 
was admitted by a Division Bench  be- 
cause of an arithmetical mistake by the 
learned District Judge in giving a decree 
for Rs, 414-14-D instead of for Rs. 403-14-9. 
It was observed by the admitting Judges 
that the arithmetical mistake could have 
been reetified by the lower Appellate Court, 
but since that had not been done, notice 
would issue. lt isadmitted by the learned 
Oounsel for the plaintiff-respondent that a 
mistake was made and that the decree should 
beone for Rs. 405-14-9. - 

The .defendant, however, before me has 
urged his ground of appeal No. 3 that as 
there was no understanding between. the 
parties with regard to interest, the Courts 
betow could notallow any. It is argued 
that "wien the learned District Judge held 
that the entries relied upon do not contain 
any stipulation to pay interest and that 
the plaintiff had failed to prove the rate 
alleged by him, it was contrary to law to 
allow any rate of interest. ldo not, how- 
ever, understand the learned District Judge 
io have*held that there was no implied 
agreement tp pay interest. What he obser- 
ves is as follows: “He (i.e. the plaintiff) 
sat silent for four years without taking 
any steps to secure any writing about the 
interest orits rate, so I hold that heis not 
entitled to this rate. The parties are trad- 
ers, and a reasonable rate of interest can 
be allowed. I fix it at 9 percent." 

The law is stated thusein Bura v, 
Mailia Shah (1). In a case for the 


(p 104 P. R, 1901; 19 P. L, R, 1902, 
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recovery of the amount due on a balance 
struck by the defendanis, where no express, 
or implied agreement to pay interest is 
proved and in the absence of evidence that 
by usage interest was chargeable, and 
where the requirements of Act XXXII, of 
1839 had not been satisfied interest should 
not be awarded as damages. The debt 
dealt with was stated by the learned Judges 
to bea peculiar one being the amount due 
at the dissolution of a partnership on the 
adjustment of the partnership account, The 
amount wasrecoverable at any time antl 
there was evidence to show démand, but 
there was no written demand for interest., 
The present debt was due by a borrower 
40 a money-lender, and ordinary in a 


. transaction between such parties both par- 


ties are aware and intend that the bor- 
rower shall not have the use of the bor? 
rowed money for nothing. I consider also 
that the learned District Judge has held, 
although his language is not as clearas it 
might be, that interest was chargeable by 
usage, and on the facts proved regarding 
the nature of the transaction this finding 
was warranted.  . 

I hold, therefore, that the learned Distriet 
Judge did not act contrary to lawin award- 
ing interest, The appeal is accepted to the 
extent only of reducing the decree to one 
for Rs. 405-14-9. Since the defendant-ap- 
pellant could have had the arithmetical 
mistake rectified by the lower Appellate 
Court without bringing the plaintiff to 
this Court, and, since bè has failed upon 
ground of Appeal No. 3 regarding interest, 
I direct that the appellant pay the coste of 


the respondent in this appeal. * 
R. L. Appeal accepted in part. 


RANGOON HIGH COURT. 
. First Civin APPEAL No. 139 or 1926. 

M February ?, 1927, 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Brown. 

MA YAIT AND OTRERS—À PPELLANTE 
versus 
MAHOMED EBRAHIM MOOLLA— 


RESPONDENT. : 
' Transfer of Property Act (IV of 1882), s. 6— 
Vested remainder—Spes successionis—Mere right to 
sue, . . P 
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When a remainder comes after an estate tail it is 
liable to be barred by the tenant in tail This risk 
it must run. But if any estate, be it ever.so small, 
is always ready from its commencement to its end, 
to come into possession the moment the prior estates, 
be they what they may, happen to determine,—it is 
then a vested remainder, and recognised as an estate 
grantable by deed. It would be an estate in pos- 
session, were it not that other estates have a prior 
claim ; and their priority alone postpones or may 
entirely preventepossession being taken by the re- 
mainder man. The gift is immediate; but the enjoy- 
ment must necessarily depend on the determination of 
the estates of those who have a prior right to the 
póssession, [p. 693, col. 1] 

A person executed a deed of settlement of certain 
immoveable property for the benefit of his wife and 
children, retaining to himself a life-interest in the 
profits. The deed set forth that during the life 
time of the wife and until the youngest child 
attained the age of twenty, the income from the 
estate was to be divided among the wife and child- 
xen. On the death of any child before the youngest 
child attained the age of twenty, if the deceased 
child left issue, they were to take their parents' 
share. On the youngest child attaining the age of 
twenty, the property was to be sold and the proceeds 
divided in equal shares between the childrén then 


living, and the issue of any children who may be- 


dead. After the death of the person making the 
settlement, one of the children transferred his rights 
under the deed of settlement and the question was 
whether his rights were transferable : 

Held, (1) that 'the transferor's interest in the 

settlement property was two fold, (a) he had the 
right to enjoy the income divided according to the 
terms ofthe settlement, and (b) the right to share 
in the proceeds of the sale of the property if he 
was still alive when the wife died and. the youngest 
child attained the age of twenty years; [p. 691, col, 
2. : 
Io) that hoth the rights were transferable, that the 
right of the transferor to claim his share of the 
income was more than “a mere right to sue", and 
that dis interest in the property was not merely “a 
chanedé of an heir apparent succeeding to an estate, 
the chance of a relétion obtaining a legacy, or any 
other mere possibility of a like nature" within s. 6 of 
the Transfer of Property Act, |p. 693, col. 1.] 

Umes Chunder Sircar v. Zahur Fatima (4), relied 

. 


on. 

- Annada Mohan Roy v. Gour Mohan Mallik (1), 
Bahadur Singh w. Mohar Singh (2), Sumsuddin 
Goolam Husein v. Abdul Husein Kalimuddin (3) and 
Jay Narain Pandey v.eKishun Dutt Misra (5), dis- 
tinguished, 


First appeal against the judgment of 
the Original Side, in Civil Regular Suit 
No, 271 of 1925. 

Mr. N. M. Cowasjee, for the Appellants, 

Mr. N. N. Burjorjee, for the Respond- 
ents. e . 


JUDEMENT.—On the 5th May, 1908, 
U Ohh Ghide, since deceased, executed a 
deed of settlement of certain properties 
belonging to his estate whereby he trans. 
ferred the properties in question to trustees 


wt 


(1621. 0. 1927) 
for the benefit of his wife and children 
and other relations and descendants, re- 
taining to himself a life-interest in the 
profits, 1; Ohn Ghine died on the 10th June, 
1911, and after his death, hisson Maung 
Chit Maung who is one of the beneficiaries 
under the deed of settlement brought a suit 
for administration of the estate and claimed 
that the settlement should be set aside. 
This suit was filed on the 16th December, 
1913, and the litigation eventually came to 
an end with the decision of their Lordships 
otthe Privy Councilon the Ist August, 1921. 
On the 17th December, 1319, Maung Chit 
‘Maung executed a deed whereby he pur- 
ported to transfer to the respondent M. E. 
Moolla his rights in the estate of U Ohn 
Ghine including his rights under the deed 
of settlement if that settlement should 
ultimately beheld to be binding. At the 
time of the execution of the deed the suit 
‘for administration and for the cancellation 
of the deed of settlement was pending in 
the Privy Couneil. : 


Inthe suit out of which the present 
appeal has arisen the respondent M, E. 
Moolla has sued the trustees under the 
deed of settlement to enforce his rights 
under the instrument of transfer to him of 
1919. The chief objection taken to thesuit 
by the trustees was that Maung Chit Maung 

“was not competent to assign his rights 

under the deed of settlement, and that the 
transfer purporting to have been made by 
him to M. E. Moolla was invalid., The 
learned Judge on the Original Side has 
held that the transfer waga valid transfer, 
and has referred the case to the Official 
Referee for the taking of. accounts. The 
trustees under the settlement have appealed 
against this order. 


It is contended on hehalf of the appel- 
lants firstly thatthe transfer is wholly in- 
validas being the transferof a mere spes 
successionis or of a mere possibility of a like 
nature, and secondly that go far as the 
claim to present income is concerned it is 
a transfer ofa mere right to sue, and is, 
therefore,invalid under the provisions of 
8.6 (e) of the Transfer of Property Act. 
The trustees ufider the deed of settlement 
are Ma Yait the widow and Ma Myg and Ma 
` Noo the daughters of the settlor. Maung 
Chit Maung is the eldest son of the settlor, 
The deed sets forth that after the death of 
the settlorcertain moveable properties are 
jo be given to certain specified: heirs, 
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‘in the firstclass are 


60 - 
With this part of the deed we are not now 
concerned. The deed then ealt with cer- 
tain immoveable properties which are 
divided into three classes. The properties 
to be sold on the 
death of the settlor, and the proceeds to be 
utilised for the purpose of re-building the 
other houses of the estate. The properties 
in the second class are to be sold by the 
trustees afterthe death of Ma Yait and the 
attainmentof the age of 20 years by the youn- 

est ohild. The properties in the third 
class are te be sold by the trustees on the 
death of Ma Yait and the last surviving 

child. During the lifetime of Ma Yait 

and until the youngest child attains the age 

of twenty the income derived from the 

estate is to be divided amongst Ma Yait 
and the children, Ma Yait to receive 

Rs. 1,000 a month, and the remainder of 
the income to be divided equally between 
the children. On the death of one of the 
children before the youngest child has 

attained the age of twenty then if the 
deceased child has left a child or children, 
such child or children are to take the share 
his or their parents would have taken. On 
the youngest child attaining the age 
of twenty the proceeds of the immove- 
able properties of the firat and second class 
are to be divided in equal shares between 
the children then surviving, and the issue 
of any child or children who may then be 
dead. 


On the sale of the properties in the third 
class proceeds of the sale are to be 
divided in equal shares amongst all the 
issues. 


So far as “the proceeds of the property in, 
the third class is concerned it is clear that 
Maung Obit Maung hasno interest what- 
ever, whether contingent or vested,and with 
those proceeds weare not, therefore, con- 
cerned. Maung Chit Maung’s interests in 
the settlement property aretwo fold. He 
has firstly the present right to enjoy the 
income divided according to the terms of 
the settlement, and secondly the right” to 
share inthe proceeds of the sale of the 
immoveable properties of the first and 
second classes if he is still alivewhen Ma 
Yait has died and the youngest child has 
attained the age of twenty years. The 
question for our decision is whether Maung 
Ohit Maung had the power to transfer 
either or both of these interests. “In the 
case of Annadu .Mohan Roy v. Gour Mohan 

e. 


$ 


' of an heir. 
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Mallik (1) it was heldthat so long as under 
Hindu Law an ‘estate is vested in a female 
heiress the interest of the reversioner .is 
a mere chance of succession, and cannot 
form the subject of any contract, surrender 
or disposal. This case subsequently went 
on appeal to the Privy Council, where the 
deeree of the High  Ceurt was confirmed. 
The question before their Lordships of the 
Privy Council was whether the rights 
. which formed the subject of the contract 
before them being merely a spes successionig 
the contract itself could be enforeed. That 
question does not arise here, and their 
Lordships’ decision is, therefore, of no as- 
sistance to us. The High Court of Calcutta 
did decide that the right of the reversioner 
was mere spes successionis following pre- 
vious decisions on the subject. But thate 
decision was come to with special refer- 
ence to Hindu Law and the rights of a 
reversioner under that law. Hindu Law is 
not applicable in the present case, nor are 
the rights of Maung Chit Maung the rights 
Whatever the nature of his 
interest itisan interest under a deed of 
settlement. In the case of Bahadur Singh v. 
Mohar Singh (2)it was held by their Lord- 
ships of the Privy Council thatthe rights ofa 
Hindu reversioner were merely a spes succes- 
sionis, but that gives us no more assistance 
in the present case than the decision in 
Annada Mohan Roy's case (1). Similar re- 
marks apply to another’ case which has 
been cited on behalf of the appellants, the 
case of Sumsuddin Goolam Husain v. Abdul 
Husein Kalimuddin (3) whereit was decidgd 
that the chance of an heir-apparent succeed- 
ing to an estate under the Muhammadan 
Law was neither transferable fior release- 
able. The question we have to decide 
is not whether the right of an heir- 
apparentis transferable, but whether the 
interests of Maung .Chit Maung under a 
deed of settlement amount to any thing 
more than a mere poseipility. 

We have been referred on behalfof the 
respondent to the case of Umes Chunder 
Sirtar v. Zahur Fatima (4). In that case 

(1) 65 Ind., Cas. 27; 48 C. 536; 25 O. W.N. 496; 33 
O. L.J. 457 on appeal 74 Ind. Cas. 499; 50 C. 929; 21 
A. L. J. 718; 4 P. L. T. 609; A. I. R. 1923 P. C. 189; 
(1923) M. W. N. 803; 45 M. L. J. 617; 25 Bom. L. R. 
1269; 33 M. L. T. 365; 50 I. A. 239; 28 CO. W. N. 713; 
40 O L. J. 10 (P. C.). as 

(2) 24 A. 94; 6 O. W. N.169; 29 I. A.1;4Bom. L. R 
233; 12 M. L J. 56; 8 Sar. P. C. J. 152 (P. O). ^ 

(3) 31 E. 165; 8 Bom. L. R. 781. 

(4 18 O. 164; 171. A. 201; 5 Sar, P, C. J. 507; 9 Ind. 
pee. (5, 8.) 110 (P, C), 5 
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one Sultan Ali had granted a lease of 
certain property for life to his wife Amani 
Begum at arent of one rupee. Sultan Ali 
had two sons by another wife Farzand Ali 
and Farkut Ali, atd the grant of the lease 
was on the condition that if Amani Begum 
should not bear any child to him, Farzand Ali 
and Farkut Aji shouldsucceed, but that if 
she should havea child living at his death, 
that child should take the property. During 
the lifetime of Sultan Ali, the property was 
attached in execution of a decree against 
Farzand Ali. It was held by their Lordships 
of the Privy Council (at'page 1774) that tne 
rights of Farzand Ali at that time did not 
amount to a mere expectancy in succession, 
by the survivorship or other merely con- 
tingent right or interest, and that they 
were, therefore, capable of attachment. This ' 
decision seems tous to be very pertinent 
to the question now before us. In the 
present case, so far as his interest in the 
corpus of the estate is concerned it is by 
no means certain that Maung Chit Maung 
will ever obtain any estate in possession. 
His interests will terminate on his death, 
which may occur before the death of Ma 
Yait and the attainment of the age of 
twenty by the youngest child of the 
settlor. But there was a similar uncertain- 
ty in the case of Farzand Ali. At the 
time of the attachment in that case Sultan ` 
Ali was alive, and the possibility still 
existed of Amani Begum’s bearing a 
child by him, and thus defeating all the 
right& of Farzand Ali, In defining a 
vested remainder in Willams on Real 
Property (24th Edition, page 412), the 
following passage occurs; “In the same 
way, a grant may be made ofa, term of 
years to one person, an estate for life to 
another, an estate in tail to a third, and 
last of all anestate ił fee simple to a fourth; 
and these grantees may be entitled to pos- 
session in any prescribed order except as 
to the grantee of the estate in the fee simple, 
who must nécessarily come last; for his 
estate, if not literally interminable, yet car- 
ries with it an interminable power of aliena 
ation, which would keep all the other 
grantees for ever out of possession. But the 
estate tail may come first into possession, 
then the gstate for life, and then the term. 
for years; or*the order may be reversed, 
and the term of years come first, then the 
estate for life, then theestate tail, and lastly 
the estate in fee simple, which, as we have 
*Page of 18 O.—[Ed.] . 





‘ramainder, and 
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said, must wait for possession till all the 
others have been determined. When a 
remainder comes after an estate tail it is 
liable to be barred by the tenant in tail 
as we have already seen. This risk it must 
run. But if any estate, be it everso small, 
is always ready from its commencement to 
its end, to come into possessxon the moment 
the prior estates, be they what they may, 
happen to deterrnine,—it is then a vested 
recognised as an,estate 
grantable by deed. It would be an estate 
in possession, were it not that other estates 
have & prior claim ; and their priority 


- &lone postpones or may entirely prevent 


> 


possession being taken by the remainder 
man. The gift isimmediate ; but the en- 
joyment must necessarily depend on the 
determination ofthe estates of those who 
have a prior right to the possession". So far 
as Maung Chit Maung’s right, to share in 
the corpus of the estate is concerned in the 


present case, it must depend on the rights. 


otherwise created by the deed of settlement 
which terminate on the death of Ma Yait 
and the attainment of theage twenty by the 
youngest child, and the priority of those 
rights may entirely prevent Maung Chit 
Maung from enjoying possession of his 
rights to the corpus. But his estate in that 
corpus is always ready to come into posses- 
sion the moment the prior estates deter- 
mine and his interest in the corpus is of the 
nature of a vested remainder, and not a 
mere contingency or possibility. So far as 
his enjoyment of the income is concerned 
it is clear that that is nót only a vested 
right but a present right to an* estate of 
which he was erfjoying the possession at 
the time*of his transfer to the respondent. 
We are, therefore, of opinion that the 
property transferred by Maung Chit Maung 
in the deed of transfer?is not “a chance of 
an heir-apparent succeeding to an estate, 
the chance of a relation obtaining a legacy. 
or any other mere possibiljty of a like 
nature" within the meaning ofs, 6 (a) of 
the Transfer of Property Act, and that the 
transfer is not, theréfore, barred by the 
provisions of that clause of the section. 
It has further been contended on behalf 
of the appellants that so far as the claim to 


: income is concerned Maung Chite Maung's 


right is a mere right to sue, and cannot, 
therefore, be transferred under the provision 
of s. 6 (c) of the Transfer of Property Act, 
and we have been referred in this connec- 
tion tothe caseof Jai Narayan Pande v. 
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Kishun Dutt Misre. (5). Jn that case & 
transfer had been made of certain property 
and mesne profits which had accrued due 
before the date ofthe transfer. It was held 
that mesne profits were unliquidated da- 
mages and that the transfer of these mesne 
profits was the transfer of a mere right te 
sue, and was, therefóre, invalid. The right 
toineome which had accrued due in the 
present case prior to the date of transfer 
may be aright to a sum of money which 
has not yet been definitely ascertained. But 
it cannet Be said that it is merely a right to 
mesne profits. There is no suggestion here 
that the trustees are in any sense trespas- 
sers. The right to income from the proper- 
ty wasa right which was vested in Chit 
Maung long before the date of the transfer, 
*and we do not think that the mere fact that 
the actual amount due could not be deter- 
mined without further enquiry is fatal to 


' Maung Ohit Maung's power of transfer. 


The liability of the trustees to pay the in- 
come is admitted, and the right of the 
beneficiary to claim his share of the income 
is in our opinion more than a mere right to 
sue. 

We are, therefore, of opinion that the 
learned trial Judge hascorrectly found that 
the transfer by Maung Chit Maung was a 
valid transfer. Though the point was not 
raised in the memorandum of appeal it was 
suggested before us that the parties inter- 
estedin the subject-matter of the dispute 
were not sufficiertly represented. We do 
not think howeverthat there is any ground 
for our interference on this score. The 
trustee? under the settlement are all joined 
as parties, apd that is all that is imperative- 
ly required by the provisions of r. 1 ofe 
O. XXXI of the Code of Civil Procedure. 


. Whether the failure to join other benefi- 


ciaries will have any effect on the rights ob- 
tained in this litigation by the respondent 
as agaist minors and othersit is notneces- 
sary for us to decide. 

The question of limitation which is raised 
in the memorandum of appeal has not been 
argued before us, ahd would appear to be 
answered by the provisions s. 10 of the Limi- 
tation Act. 

Weare of opinion that the case has been 
rightly decided by the Court below and we 
dismiss this appeal with costs, 

N, H. Appeal dismissed. 


(5) 78 Ind. Cas. 705; 3 Pat. 575; 5 P. L. T. 581; A. I. 
R. 1924 Pat. 551;,2 Pat. L. R. 306. 
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LAHORE HIGH COURT. 
Szconp Crvin’ Arrear No. 1538 or 1926. 
< February 1, 1927. 
Present:—Mr. Justice Dalip Singh. 
DAYAL CHAND AND OTHERS 
—DEFENDANTS—APPELLANTS 
VETSUS 
RAM CHAND AN» ofRERS—PLAINTIFF AND 
DEFENDANT— RESPONDENTS. 

Partnership—Suit for dissolution—Preliminary 
decree—Abatement of suit—Fresh suit for dissolution, 
whether maintainable—Revival of partnership by 
consent of parties, effect of—Accounts of old partnef- 
ship, whether can be gone into. . e 

A partnership which bas once been dissolved by 
the passing ofa preliminary decree in a suit for its 
dissolution, does not continue to exist because the 
suit for dissolution has subsequently failed on account 
of abatement. But the abatement of the suit under 
such. circumstances is no bar to the revival or 
reconstitution of the partnership by the parties, and. 
where the partnership has been so revived or re- 
constituted, a fresh suit for dissolution of the partner- 
ship and for rendition of accounts including those of 
the old partnership is maintainable. [p 695, col. 2.] 


Appeal from a decree of the Additional 
District Judge, Lahore, dated the 17th 
March, 1926. 

Lala Badri Das, R. B, and Lala Har 
Charan Das Kumar, for the Appellants. 

Lala Jagan Nath Aggarwal, for the Res- 
pondents. 


JUDGMENT.—The facts of the case 
are as follows :— 

By a registered partnership deed dated 
9th May, 1908, certain persons entered into 

` a partnership to carry ona cotton factory. 
The names of the partners and their shares 
were as follows :— . 

Chuhar Mal, Ganga Kesho Das 4t]? skare. 

Banka Mal, Behari Mal, Hazari Mai, 
Budhu Mal ith share. ° 

Jiwan Mal Kesar Mal 4th share. 

Salamat Rai ith share. 

Chuhar Mal died about 15 or 16 years 
before suit and his grand son Bansi Lal 
defendant No. 3 was taken into partaership 
and the partnership coatinued. Similarly 
Jiwan Mal died about 14 years “before euit 
and his sons Dial Chand, Natha Mal, Har- 
bhagwan and Khushi Ram defendants 
Nos. 11 to 14 were taken into the partner- 
‘ship and the partnership continued. 

On 12th July, 1919, Ganga Ram defendant 
broughta suit for dissolution of partnership 
and for rendition of accounts against the 
other partners. During the pendency of 
that suit Kesar Mai, one of the partners died 
and hid sons Ram Saran, Ram Rattan, 
Amar Nath and Dwarka Nath were brought 
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on the record as hislegal representatives. 
The defendants put in pleas in which they 
stated that they had no objection to have 
ihe partnership dissolved. On 28th Nov- 
ember, 1919, a preliminary decree for dis- 
solution of partnership and rendition of 
accounts was passed and a Commissioner 
was appointed to go into the accounts. On 
the Ist August, 1921, Ganga Ram plaintiff 
in that suit stated that Budhu Mal had died 
and gpplied to bring his representatives 
on the record. The Court held that the 
suit had abated, because the application 
was time barred, and accordingly dismiss- 
ed the suit on the 25th May, 1922. 

'Thereafteronthei6th October, 1922, Natha 
Ram defendant put in an? application for 
restoration of the status qua under s. 144 and 
s, 151, Civil Procedure Code. 

On the 18th October, 1922, Natha Ram 
and Dial Chand and Harbhagwan and 
Khushi Ram brought a suit for issue of a 
permanent injunction against certain part- 
ners defendants to restrain them from pre- 
venting the plaintiffs in that suit from in- 
specting the accounts and from taking part 
in the management of the joint factory. 
On 10th November the Court ordered 
Ganga Ram to deliver possession to Natha 
Ram etc., on his application for restitution. 
Joint possession was given on the i6th 
November, 1922. On the 13th November 
the suit for injunction was withdrawn, On 
the 20th November, 1922, defendants Nos. 
Il to,l4 that is, Dial Ohand, Natha Ram. 
Harbhaugwan, and Khushi Ram, leased their 
ith share in the factory for Rs. 545 for 
one year te the co-sharers Banka Mal and 
Behari Mal. . 

On the 22ad February, 1924, the present 
plaintiffs, sons of Budhu Mal, brought the 


. present suit for dissolution of partnership 


and rendition of agcounta. The plaintiffs 
stated the facts as detailed above and went 
on to-say that defendants Nos. 11 to 14 
had been exqluded from the possession of 
the factory but that subsequently they had 
got joint possession and had leased their 
share to Banka Mal and Behari Lal. The 
partnership had then continued and the 
plaintiffs sued for digsolution and rendi- 
tion of accounts. Defendants Nos. 11 to 14 
alone comtested the claim'pleading that the 
partnership ‘had already been dissolved, 
that there ehad been no fresh partnership, ' 
that the suit for accounts of the old part- 
nership was barred by time, and that the 
present suit did nof lie because of the 
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abandonment of the suit brought by Ganga 
am, 

The following issues were framed :— 

(1) Does partnership still exist between 
the plaintiffs and the defendants ? 

(2) Ifso,is the suit time-barred?  . 

(3) Does the suit not lie because the 
previous suit by Ganga Ram had abated ? 

The trial Court dismissed tite suit holding 
that the partnership stood dissolved, that 
: the parties might be joint owners of the 
factory but were not partners, and tht the 
suit for rendition of accounts was time-barr- 
ed. The Appellate Court held that the part- 
nership was continued after the abatement 
had taken place, and the factory worked for 
a year, and that, therefore, the suit was 
within time and thatthe previous abate 
ment had no effect on the present suit, 1t 
accordingly gave the plaintiffs a preliminary 
decree for dissolution of partnership and 
rendition of accounts. 

The first point taken in second appeal. 
is that the appeal before the learned Dist- 
rict Judge had abated. In the memoran- 
dum of appealthe name of Salamat Rai, 
who had died during the pendency of the 
suit, was first put in, ard later seems to 
have been crossed out and the names of 
Fakir Chand and Manohar Lal, his sons, 
substituted. 

' Counsel contends that (from the fact that 
the talbana was put in for15 people where- 
as otherwise it ought to have been for 16 
and that-the summons issued to Salamat 
Rai on the 28th January, 126, and” that 
a report was received that he was dead 
on the 9th of February-1926, and that the 
summons issued to Fakir Chand and Mano- 
har Lalopthe 18th February, 1926, and that 
on the 6th "February, 1-26, an - application 
was made by the plaintiffappellant Ram 
Chand that Salamat Rai was dead, and as 
one of his legal reptesentatives was a 


minor, and a guardian ad litem should, ` 


therefore, be appointed, and from the fact 
that on the 5th February, 192$, an applica- 
tion was put in by Natha Ram that the 
: memo. has been tampered with), it is obvious 
that the memo. of appeal was tamper- 
ed with afterit had been put in Court by 
some persons interested. He contends that 
originally the name of Salamat Rai alone 
was in the memorandum amd the other 

names were substituted, after the appeal 
' had been filed when it was discovered that 
Salamat Rai was dead. 
respondents, however, shows that the re- 
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gister of institutions, which is regularly 
kept, shows the names of* Fakir Chand 
and Manohar Lal, and does not show the 
name of Salamat Raiat all. The circum- 
atances are certainly suspicious, and the 
issue of the summons to Salamat Rai is 
not explained satisfactorily. But the learned 
District Judge held. that this appeal was 
duly presented, and had not been tamper- 
ed with, and he was the best judge of 
this fact, I am, therefore, not prepared 
tg hold tothe contrary, and I repeal this 
contention. 

The next point taken is that Kesar Mal 
having died, while the suit for dissolution 
was pending, there can be no continuation 
of the partnership especially, when a decree 
was passed dissolving the partnership on 
the agreement of the parties. Counsel for 
the respondents in reply to this, relies on 
a judgment of a Single Judge of 
this Court ona revision from the order of the 
Court ordering restitution, in which the 
learned Judgeeheld that the order of ab- 
atement had reversed the preliminary decree. 
Counsel: for the appellants contends, that 
this order really only refers to the Receiver, 
and that further this decision is wrong be- 
cause the abatement of the suit could not 
reverse the preliminary decree already pass- 
ed and that, thirdly, at any rate, the agree- 
ment had dissolved the partnership and 
that the agreement still stands. Further 
hs contends that the decision is not rcs 
judicata, because, the parties were not the 
same asin the present suit and the Execn- 
tigg Court could not have tried the preserit 
sui. e 
I Consider that there is forcein the con- 
tention of tteappellants that this decision is, 
not res judicata between the parties, because 
the Executing Court could not have tried 
the present suit. lalso consider that it is 
difficult to see how the order of abatement 
eould have reversed the preliminary decree 
already*passed. Itis also, therefore, difficult to 
hold how a partneráhip which had once been 
dissolved whether by unanimous consent of 
the partners or its. embodiment in a deeree 
of the Court could be subsequently said to 
havecontinued, because the suitférrendition 
of aecounts failed on account of abatement. I 
am unable tohold,however,that the previous 
abatementis a barto the present suit which 
may lie onthe ground that a ntw partnership 
based on the old partnership was revived or 


Counsel for the^ reconstituted by the consent of all the part- 


ners and their legal representatives. The 
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suit brought by.the present contesting de- 
fendants for a permanent injunction cer- 
tainly lends much support to this view. 
I find that they attached the partnership 
deed of 1923 to their plaint in that suit. 
The plaint no doubt, is capable of the 
interpretation that it was brought by co- 
owners to recover their shares in certain 
joint property, but if the partnership 
stood dissolved, it seems to me that no 
partner had any particular right to any part 
of property, but was only entitled tod suié 
for rendition of accounts. Furtlferein the 
judgment of this Court already referred to 
I find the following sentences. 

The learned Counsel for the respondents 
(that is the present contesting defendants) 
informs me that his clients have obtained 
joint possession of thefactory with the other‘ 
partners. This fact also shows that the pre- 
sent defendants-appellants considered them- 
selves partners with the others. The pre- 
sent plaint on which stress has been laid by 
Counsel for the appellants is certainly inar- 
tistically worded, and would lend support to 
the theory that the present defendants- 
appellants were excluded from the partner- 
ship, and subsequently. by agreement were 
allowed to lease their ith share tothe two 
co-sharers for a fixed sum for one year. 
Counsel for the appellants contends that 
this shows that they were not partners. 
But bearing in mind that the partnership 
consisted of running a joint factory in which 
the present appellant clainted 5th share, I do 
not see that it necessarily follows that they 
ceased to be partners because they entered . 
into some private arrangement with Some of 
the partners only as to theip respective 
tights inter se, Counsel for the respondents 
contends that in any event a decree for par- 
tition of the joint property should be 
passed. No such prayer was made before 
the Additional District Judge, and I do not . 
think that the present suit can be held to 
have included a prayer fer partition of the 

. joint property. . 

Oa the whole on considsring all the above 
facts I am of opinion that the parties con- 
tinued the partnership or rather reconstitut- 
ed a partnership based on theold partner- 
ship. I take into consideration in arriving 
at this decision the following facts; (1) 
The desth of Ghuhar Mal and Jiwan Mal 
and the continuation of the partnership . 
with their legal representatives. (2) The 
fact that when Kesar Mal died during the 
‘pendency of Ganga Ram's suit no ohe, 
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seems to have contended that the death 
had ipso facto dissolved the partnership but 
all parties asked fora decree dissolving 
the partnership, (3) The suit brought by 
the present defendants-appellants fora per- 
manent injunction already referred to. (4) 
The order of abatement dismissing the suit in 
toto, the partias might well have considered 
that as a result of this the status quo had 
been restored. (5) The admission by the 
Counsel in this Court asto the position of 
the parties. 

The result is that the plaintiffis entitled 
toadecree for dissolution ofthe present 
partnership and for rendition of the 
accounts: as explained in Ahinsa Bibi v. 
Abdul Kader Saheb (1), for the purpose of 
aecounts, it is permissible to go into the 
accounts of the old partnership on the basis 
of which the present one was constituted, 
The appeal, therefore, failsand is dismissed 
but as the case presented considerable 
difficulty and the plaint was badly framed 
and caused a good deal of confusion, 
1 make no order as to the costs of this 
appeal. gus f 

A.N. A. Appeal dismissed. 

(1) 25 M. 26 at pp. 31, 32. 


RANGOON HIGH COURT. 
Lefvers Parent APPEAL No. 56 or 1926. 
. Febsuary 7, 1927. 
Present:—Mr. Justice Pratt and 
Mr. Justice Mya Bu. 
MA PWA ZON AND OTRE&S—DEFENDANTS— 
APPELLANTS : 
© versus 
MA PAN I AND ANOTHER PLAINTIFFS— 


RESPONDENTS. 

Possession and title—Possessory title—Twelve years’ 
possession. 

A person in pgssession of land without title has 
an interest in the property which is heritable and 
good against all the world except the true owner 
an interest which, unless and until the true owner 
interferes, is capable of being disposed of by deed or 
Will or by execution sale, justin the same way as it 
could be dealt with, if the title were unimpeachable. 
Shu col. 2^ " 

a Saw v. Maung Shwe Gan (2) and Maung Naw v. 
Ma Shwe H%nat Q), followed. a . : 

& suit for possession, nof under s. 9 of the 
Specific Relie Act, where plaintiff relies on a pos- 
sessory title, he is not bound to prove possession for 
a minimum of 12 years. [p. 697, col. 2;p. 693, col. 1.] 

Nga Tha Zan v. Sunder Singh (1) and Nisa Chand 
Gaita v, Kanchiram Bagani (4), dissented from, 
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Mr. San Wa, for the Appellants. 

Messrs. S. Mukerjee and Sanyal, for the 
Respondents, 

JUDGMENT. 

Pratt, J.—Plaintiffs ‘sued to recover 
possession of a Nat shrine and the land on 
which it stood and obtained a decree in the 
Township Court. ne ste à 

On appeal the District Court reversed the 
decree of the Township Court on the 
ground that there was a deed of partition, 
which had been in the possession of flain- 
tiff, Ma Pan I and as she failed to produce 
it, the presumption was that, if produced, it 
would have proved defendants’ case. 

Onsecond appeal a Judge of this Court 
held that Ma Pan I was not in possession of 
the document and had not suppressed if 
and, therefore, the presumption did not arise 
against her. 

The learned Judge was of opinion that 
secondary evidence would be admissible 
regarding the contents of the docu- 
ment, bat held that in any case as 
plaintiffs were dispossessed whilstin peace- 
ful possession, and defendants were clearly 
trespassers, the presumption unders. 110 of 
the Evidence Act was in their favour. 


‘He accordingly restored the decree of the 


trial Court, 

Permission to appeal under the Letters, 
Patent was granted on the ground that the 
case of Nga Tha Zanv. Sundar Singh (1) 
was not considered, although the Judge 
was doubtful whether, had he considered 
the ruling in question, he would have ome 
to a different conclusion. * 

Two main points have been taken before 
Ug- . 

(1) thatesecondary evidence of the deed 
of partition has been wrongly admitted 
and (2) that the Judge of this Court, who 
heard the second appeab, has not considered 
the case of Nga Tha Zán v. Sunder Singh 
(1) already referred to; in other words that 
the suit asframed did not lie apart from 
the claim on the deed of partftion of which 
secondary evidence was 
With regard to secondary evidence of the 
contents of the deed of partition a perusal 
of the plaint,and evidence shows that 
plaintiff did not rely òn a deed of partition. 


The evidence of the witnesses fos plaintiff 
goes to show that the document drawn up 
was a deed of reference to arbitration and 
that the actual partition or award was oral. 


(1) 80 Ind, Oas. 575; 3 U. B. R, (1918) 125. 


inadmissible.- 
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The expression deed of partition was 
obviously put intothe mouths of plaintiff 
and her first witness by the cross-examining 
Pleader, : 

The evidence of the fourth witness Maung 
Kan U was definite that all the heirs signed 
the deed of agreement asking the elders to 
partition the estate oftheir parents and the 
next witness Maung Lu Gale stated that the 
actual partition was oral and that all the 
heirs signed the deed of agreement regard- 


ing the partition. Obviously the deed is 


that of refeeence to arbitration. 

It was the defence case that there was a 
deed of partition executed by four arbitra- 
tors but the evidence about it was most 
contradictory and was disbelieved by the 
trial Court. 
< Third defendant in evidence says plain- 
tifis were given theshrine in dispute for 
three years at the time of partition; but it 
was not included in the actual partition of 
property. 

The evidence*of the first witness Maung 
Mo Zan who professed to have been one of 
the arbitrators was to the effect that the 
arrangement for occupation of the shrine 
and site in turn was made as part of the 
award and he deposes that certain paddy 
lands were excluded from the partition. ` 

The next professing arbitrator Lu Oh 
stated that the Nat shrine and site were 
excluded from the partition but, later. his 
evidence suggests that it was part of the 
award. . 

The evidence of the next witness suggests 
that the arrangement regarding the shrine 


‘formed part of the award or alleged deed 


of S eee 

The trial "Court was quite justi i 
disbelieving the defence. * HIER 

As a matter of fact, even supposing there 
was a deed of partition of which secondary 
evidence was inadmissible for lack of 
stamping or registration, plaintiffs were 
still at liberty to ,produce oral evidence 
to show ilat they came into possession 
lawfully as a consequence of a family 
arrangement, when-the estate was divided 
up between the heirs. 

As regards the contention that the 
learned single Judge, who decided the 
second appeal, overlooked the ruling in 
Nga Tha Zaws case (1), that ruling 
was not binding on him? am not 
satisfied that it is sound law, and I am 
not prepared to hold that in a $uit for 
possession, ngt under s. 9 of.the Specific 
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Relief Act, where palintiff relies on a posses- 
sory title, he must prove possession for a 


minimum of twelve years. 


Ltook a different view in Ma Saw v. 
Maung Shwe Gan (2) following the Full 
Bench ruling in Maung Naw v. Ma Shwe 
Hmat (8), which accepted the principle that 
a person in possessionef land without title 
has an interest in the property which is 
heritable and good against all the world 
except the true owner, an interest which, 


^ unless and until the true owner interferes, 


is capable of being disposed of #y,deed or 
Willor by execution sale, just in the same 
way as it could be dealt "with, if the title 
were unimpeachable. 

In that ease the suit was based on a 
Superior possessory tille obtained by 
clearing Statelandand was held not to be 
debarred by s. 9 ofthe Specific Relief Act, the 
Full Bench declining to followthe Calcutta 
c.85 of Nisa Chand Gaita. v. Kanchiram 
Bagani (4), which was relied upon by 
Saunders, J. ©.,in Nga Tha* Zan's case (1). 

As I said in Ma  Sawe's case (2) 
I consider the principle enunciated in 
the earlier Calcutta case of Ismail Ariff 
y. Mahomed Gous (5) that lawful possession 
of land is sufficient evidence of right as 
owner against a person who has no title. 


In the present suit plaintiffs sued to 
recover possession of land of which they 
had been dispossessed dther than in due 
course of law by defendants. 

They claimed to have “taken the land as 
their share, when the estate was divided 


. amongst the heirs. . 


The suit obviously lay as based bne title 


- apart from the provisions of s. 9 ofthe 


Specific Relief Act. 


Asthe learned Judge, who decided the 
second appeal, found, plaintiffs had 
admittedly been in peaceful possession for 
over three years and were dispossessed 
by defendants, who were mere trespassers. 

Under s. 110 of the Evidence Act the 
presumption was that they were the owners, 
Moreover there was evidence, which the trial 
Court accepted, and which there is no 
reason to disbelieve, which proved that 


(2) 70 Ind. Cas. 99; 11 L.B. R. 415; A. I, R. 1923 
Rang. 54 x 

(3) 30 Ind. Cag. 772; 8 L. B. R. 227; 8 Bur. L. T. 191 

(4) 96 C. 579; 30. W. N. 568; 13 Ind. Dec. (x. s.) 

72. 

(5) 20 ©. 834; 20 I. A. 99; 6 Sar. P, C. J. 305; 17 Ind. 
Jur. 321; 10 Ind. Dec. (N. s.) 561 (P.O). s | 
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theestate was divided up amongst the heirs, 
and that plaintiffs received the suit 
property atthis division by family arrange- 
ment. . 

That evidence was admissible apart from 
the question of oral evidence of the 
contents of the alleged deed of partition. 

- Plaintiffs pgoved a good possessory title 
as against defendants, and the appeal was 
correctly decided in their favour. 

I would dismiss this appeal with costs. 
Mya Bu, J.—I concur. 
N. H. Appeal dismissed, 


LAHORE HIGH COURT. 
First Civit, Appsau No 737 or 1922. 
February 21, 1927. 
Present:—Mr. Justice Campbell 
and Mr. Justice Tek Chand. 

Fira DINA NATH-SRI RAM— 
DEFENDANT— APPELLANT 
versus 
RAMJI DASS Propriztor Firm BEHARI 
LAL-RAMJI DAS—PrAINTIFF— 
RESPONDENT. 

Contract Act (IX of 1872), s. 107—8ale of goods— 
Breach of contract—Suit for damages---Plea that 
re-sale was not within reasonable time, whether can 
be taken for first time in appeal—Practice. 

In a suit for damages for breach of a contract of 
sale of goods the vendee cannot bs allowed to take 
up for the first time in appeal the plea that the re- 
sale by the vendor was not within a reasonable time 
after the date of the breach. [p. 700, col. 1.) 


Appeal efrom the decree of the Senior 
Sub Judge, Delhi, dated the 30th November, 
1921. . 

Lala Sardha Ram, R. S., and’ Lala Maya 
Das Narain, forthe Appellant. 

Lala Jagan Noth Aggarwal and Mr, 
Bishan Narain, for fhe Respondent. 

JUDGMENT. 

Campbell, J.—In this suit the plaintiff 

is the Firm Behari Lal-Ramji Dass of Delhi 


“and the defendant is the Firm Dina Nath-Sri 


Ram of the same place. 

Onthe 17th August, 1918, the plaintiff 
sold to the defendant 25 bales of a species of 
cloth called bolra, delivery to be made 
against payment on 25th August, 1918. On 
the 4th August the defendant sold to the 
plaintiff ten bales of Zephyr prints, delivery 
to be made against payment on 19th 
August, 1:19. 

On the 22nd August, 1918, the plaintiff 
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. paid the defendant Rs. 3,475 on account of 
the Zephyr prints contract which sum 
represents the price of two out of the ten 
bales. Otherwise neither contract was 
fulfilled. Admittedly tims for performance 
in each case was extended by consent up to 
17th October, 1918, on which date there 
were some proceedings in the office of the 
Hindustani Mercantile: Association. Sub- 
sequently on the 28th February, 1919, the 
defendant re-sold the Zephyr prints and on 
the 1st March, 1919, the plaintiff re-sofd the 
bolra. The suitis by the plaintiff to recover 
damages for alleged breach of the bolra 
contract based on the difference between 
the contract-price and the auction price, for 
recovery of the Rs. 3,475 paid in part 
performance ofthe Zephyr prints contract 
and for damages for non-delivery of the 
Zephyr prints. In all the plaintiff claimed 
Rs. 13,562-7-3, 

- The lower Court has held as followa:— 

(1) The bolra contract was broken by the 
defendant, the property in the goods had 
passed to the defendant and the plaintiff 
had a right of re-sale. 

(2) The re-sale was a vali? one and 
resulted in aloss to the plaintiff of 
Rs, 7,600-5-0 which he was entitledte recover 

.a8 damages. 

(3) The Zephyr contract was broken by 
the plaintiff and the defendant had a right 
of re-sale. : 


(4) The re-sale by the defendant was also: 


a valid one and the loss to the deféndant was 
Rs. 3,233-1-9. e 

(5) The plaintif was entitled to a decree 
for Rs. 7,602-5-O and Rs. 3,475 —Rse 3,233 1-9, 
total= Rs. 7,842-3 à. ` 

The defendant had instituted a separate 
suit for danfages on account of breach of 
the Zephyr prints contract estimated at 
Rs. 4,376-12—Rs. 3,475=Rs. 901-19-0. By 
order dated 18th Febrfary, 1921, the lower 
Court directed that “the cases shall stand 
consolidated asagreed upon." In the bolra 
contract suit adecree was passed in favour of 
the plaintiff for Rs. 7,842-3-3. The final order 
in the defendant's suit is not before us, but 
we are informed that it wasone dismissing 
the suit. . 

The:present appeal is by the defendant 
against the decree in the bolra syit. The 
memorandum ‘of appeal inelfdesa claim 
that the full amount of Rs. 901-12-0 should 
have been allowed to the defendant on the 
Zephyr prints contract, but this claim has 
been abandoned before us, and the appeal 
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has been confined to one against the 
decision that the plaintiff * was entitled to 
damages for breach ofthe bolra contract. 
Henee the question of the effect of the 
defendant omitting to appeal against the 
dismissal of his suit does not arise. 

The plaintiff has filed cross-objections 
asserting that the party entitled to damages 
on the Zephyr prints contract was the 
plaintiff, and claiming that the amount of 
such damages should be added to the decree 
ag wel as the difference between the 
damages claimed on the bolra contract and 
those allowed by the Court. 

The contentions put before 
these :— 

(a) By the defendant. 

(i) The bolra contract wasa nullity on 

. account of fraud by the plaintiff 
Ramji Dass, in that he caused the 
contract to be signed by his son 
Ghanshyam Das, whom he knew to 
beaminor, with the intention of 
repudiating it or enforcing it ac- 
cording a8 the market pricestood 
on the due date. 

(ii) The plaintiff has failed to prove that 
he wasready and williug to perform 
his part of the contract on the 17th 
October, 

(iit) The re-sale was belated and hence 
invalid. 

(b) By the plaintiff. 

(i) The plaintiff wes ready and willing 
to perform his part of the Zephyr 
prints contract on the 17th October, 

. In my opinion the decision of the 

. etrial Court upon all these points was 
correct and both appeal and cross- 
objéctions must fail. 

The minority of Ghanshyam Das did not 
preclude his acting as the agent of Ramji 
Das if duly authorised and it is an essential 
feature of the defendant's charge of 
fraud that he was authorised by Ramji Dass 
to sign the contract, Proof_has been given 


us are 


‘of a statement made by Ramji Dass in a 


suit brought by Moti Ram-Sri Ram against 
his firm on another contract signed” by 
Ghanshyam Das. Ramji Dass there said that 
Ghanshyam Das wrote the contract, that he 
did not do the business of the shop and that 
he(Ramji Dass) did not know how Ghan- 
shyam Das came to make the contract, No 
other detailsaboutthatsuit are forthcoming, 
On the other hand the present Zephyr prints 


contract was also signed by Ghanshyam Dag 


and the plaintiff has never sought to get out 
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of it on that ground. This is all the evidence 
on the point and it is not sufficient to 
establish fraud. 

The evidence of what took place on the 
17th October at the Hindustani Merchantile 
Association's office shows that the plaintiff 
actually carted 25 bales of bolra to that 
office and offered them to the defendant. 
Three bales were found not to be those 
appropriated to the contrast, but an offer to 
change them without delay was made. At 
the same time the defendant, offered the 
plaintiff adelivery order for the Zephyr 
prints on King & Co., in return for the 
priee which was not forthcoming from the 
plaintiff. I agree with the learned Sub- 
Judge that the statements of the plaintifis 
witnesses Budha Ram, Gauri Shankar and 
Munshi Lal that the plaintiff had in his 
pocket Rs. 12,000 to pay for the Zephyr 
prints cannot be relied upon. It is clear 
that neither side was prepared on that day 
to pay the cash price of the goods which he 
bad purchased and that in each case the 
seller was ready to give delivery in return 
for the price. Hence the plaintiff and the 
defendant were ready and willing each in 
regard only to the contract in which he was 
the seller. ] 

The plea that there-sale by the plaintiff 
was invalid by reason ofits not having 
taken place within a reasonable time after 
the date of breach was not raised in the 
trial Court and was taken in the memo- 
randum of appeal It éannot, therefore, be 
effective at this stage. If the plaintiff had 

een given an opportunity he might have 
established one of several possibfe measons 
for the’ delay which took place between 

* thel7th October, 1918 and l6th February, 
1919, when notice of re sale was given. 

I would dismiss both appeal and cross- 
objections and would order that the parties 
bear their own costs in this Court, 


k Chand, J.—1 agree. 6 
h » A. : * Appeal dismissed, 


* MADRAS HIGH COURT. 
CıvıL Revision PETIT10N No. 681 or 1926. 
* January 27, 1927. 
Present:—Mr. Justice Curgenven. 
AYYAMPERUMAL NADAR AND oTH888— 
DEFENDANTS— RESPONDENTS —P ETITIONE&S 
NE. versus 
MUTHUSWAMI PILLAI—Puaintirr No, 2 
i * —PgTITIONE&— RESPONDENT. i 
Civil Procedure Code (Act V of 1908), ss. 115.4151, 


AYYAMPBRUMAL NADAR t, MUTHUSWAMI PILLAI. 
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0. XXXIX, r. 1~Injunction to restrain defendant 
from executing decree against plaintiff pending suit, 
whether can be issued—Inherent powers of Court— 
Appeal against order---Dismissal—Revision. 

Under O. XXXIX of the Code of Civil Procedure 
a Oourt has no power to issue an injunction restrain- 
ing the defendant in a suit from executing during 
the pendency thereof another decree he had obtained 
against the plaintiff, 

Such an infiinction cannot be issued under the 
inherent powers of the Court, in face of the express 
provisions of the Code. 

Vadapalli Varadacharyulu v. Khandavilli Nara- 
simh@&charyulu (1), followed. 

Where a Court issues such an injunction without 
jurisdiction, no appeal lies against the same. The 
remedy of the aggrieved party is to apply in revision 
to the High Court under s. 115, Civil Procedure Code. 


Where the Appellate Court rightly dismisses an 
appeal against an order for such injunction as not 
ebeing competent, a revision petition against the 
appellate order may be treated as one against the 
order of the Court of first instance. ` 


Petition, unders,115 of Act V of 1908, pray- 
ing the High Court to revise'an order of the 
District Court of Madura, dated the 23rd 
July 1926, in C. M. A. No. 103 of 1926, pre- 
ferred against that of the Court of the Dis- 
trict Munsif of Tirumangalam, in 1. A. No. 
832 of 1925, in O. S No. 626 of 1925. 

Mr. K. V. Srinivasa Aiyangar, for th 
Petitioners. ; 

Mr. P R. Srinivasan, for the Respondent. 

JUDGMENT.—The petitioners heie | 
are defendants in O. S. No. t 26 of 1925, on the 
file of the Court of the District Munsif of Tiru- 
mangalam andthe respondent isa plaint- 
iff in that suit. Against this respondent the 
petitioners hold a small cause decree in a 
suit (S: C. 8, Ng. 799 of 1922) on the file of 
the Court of the Subordinate Judge of 
Madura. In thé former, suit, the’ respond- 
ent obtained from the District Munsif an 
injunction restraining the - petitioners 
from executing the small cause decree. 
The petitioners ,2ppealed against the 
grant of this injunction to the District 
Court, which held that no appeal lay. They 
have now presented this revision petition, 
contending &hat the learned District Judge 


. erred in so dismissing their appeal. 


Confining ourselves first to the express 
provisions of the Civil Procedure Code, the 
power to grant a temporary injunction 
derives from s. 94, which ‘permits of this 
course, “if itisso prescribed". ‘Prescribed’ 
means, tf «purse, prescribed by the rules 
passed under the Code. The rules relating 
to temporáry injunction are to be found in 
O. XXXIX, It is quite clear, and indeed it 
has scarcely been contended, that these rules ` 
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cannot be made applicable to a case such as 
the present, so that the District Judge was 
right in his conclusion that no appeal 
would lie. Ifthe District Munsif's order is 
to be supported at all, it nfust be by force 
of the inherent power of a Court to grant 
an injunction in such circumstances. Whe- 
ther or not, in face of the exprgss provisions 
of the Code such a power exists, has been 
considered by Phillips, J., in Vadapalli 
` Varadacharyulu v. Khandavilli Narasimha- 
charyulu (1) and following the principles 
accepted by the Full Bench in Gadi Neela- 
veni v. Marappareddi Gari Narayana 
` Reddi (2) he has answered the question in 
the negative. I respectfully agree with and 
propose to follow that decision. Thus order 


of the District Munsif was without jurisdic-, 


tion. The course which the petitioners 
should have adopted was to apply to this 
Court for the revision of that order, instead 
of appealing against it to the District Court. 
They now ask meto treat the present peti- 
tion as such an application, and it appears 
to me that the terms of s. 115 are wide 
enough to enable me so to do, and that the 
circumstances are such as tocall for this 
Court'sinterference. I accordingly set aside 
the orders passed by the District Judge 
and the District Munsif and dismiss I. A. 
No, 882 of X925 on the file of the latter 
Court. 'The petitioners will receive their 
costs from the respondent here and in the 
District Munsif's Court. 

Y. N. V. Order accordingly. 

(1) 92 Ind. Cas.815; 23 L. W. 85; (1925) M. W. N. 
886; A. I. R. 1926 Mad. 258. 2 

(2) 53 Ind. Cas. 847; 43 M. 94; 57 M. L. J. 599; 26 
M. L. T. 877; 10 L. W. 606; (1920) M. W. N, 19. 

. 





LAHORE HIGH COURT. 
Srconp CrvinL Apprat No. 225 or 1923. 
` April 22, 1927. 

Present :—Sir Shadi Lal, Kr., 
Chief Justico and Mr. Justice Jai Lal. 
KARTAR SINGH AND ANOTHER— 
DEFENDANTS APPELLANTS 

versus n 
LABH SINGH AND OTHERS—FPLAINTIFFS 
NATHU AND ANOTRER—DEFENDANTS— 
RESPONDENTS. 
Custom—Alienation—N ecessity—A ntecedent 
lue to third. parties, 


debte 


. 


KARTAR SINGH b, LALN SING, 201 


, Payment of antecedent debts due to third parties 
is a valid necessity under Customaty Law justifyin 
alienation of ancestral property. i 

of 


Second appeal trom the decree 
the District Judge, Jullundur, dated the 
16th November, 1922, varying that of the 
Subordinate Judge, First Class, Jullundur 
dated the 24th April, 1922, > i 

Mr, Mehr Chand Mahajan, for the Appel- 
lants. 

Mr, Behari Lal, for the Respondents. 


JUDGMENT.—The suit out of which 
this second appeal has arisen was in- 
stituted by the plaintiffs-respondents to 
set aside a sale of ancestral land for 
Rs. 1,165 on the ground that the same was 
without consideration and valid necessity 
The Aes e dismissed the suit hold- 
ipg that consideration and n i 
both been established. The end bid 
trict Judge on appeal held that Rs. t65 
was the real consideration for the sale 
that the remaining Rs. 200 was fictitious, 
and that necessity had been proved to the 
extent of Rs. 685, and therefore, reversing 
the decree of the Subordinate Judge he 
held that the sale shall be binding only 
to the extent of Rs. C85. It may be mention- 
ed that out ofthe total area of 19 kanals 
er aid onda No. 811 measuring 

anals 19 marlas w 
ancestral as held to be non- 
he decree of the District i 

attacked on the ground that ra b 
heldthat two itemsof Rs. 65 and Rs, 46 paid 
toone Kishen Singh and Puran Singh res- 
pectively did not constitute a valid neces- 
sity. Both these sums were held by the 
trial Court to be due to Kishen Singh 
and Puran «Singh respectively but the 
learned Judge held that there was no 
satisfactory proof of necessity with regard 
to them though later in the judgment he 
remarked that "as there was no bad faith 
in the transaction necessity will have to 
be prestuned even for such small items as 
Rs. 65 or Rs. 46 and also for Rs, 139 taken 
in cash." The learned District Judge has 
remarked that the. trial Court held the 
item of Rs. 46 not proved. In this he is 
mistaken. In our opinion thése items 
being on account of items bein 

on account of antecedent debts due io 
third persons the payments thereof con- 
stitute valid necessity. It if not denied 
before. Es m the alienee paid these 
amounts to the respecti i E : 
Seem an pective creditors * of the 


` 
e 
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Out of the total genuine consideration 
of Rs. 965, therefore, Rs. 796 hos been 
proved to be for necessity, and 5 kanals 
12 marlas of the land sold was  non-an- 
central, We consider that under the 
circumstances the sale of the ancestral 
land also should have been upheld. Ac- 
cepting “this appeal, we set aside the 
decrees of the District Judge and restcre 
that of the Subordinate Judge. The appel- 
lants will get their costs from the respond- 
ents throughout. ` : 

R. L. Appeql accepted: 


MADRAS HIGH COURT. 
AppsaL Suir No. 85 or 1925. 
February 16, 1927. 

Present:— Justice Sir Kumaraswami 

Sastri, Kr., and Mr. Justice Devadoss. 
Tus OFFICIAL ASSIGNEE or BOMBAY 
—Derexpant NO. 2—ApPELLANT 
VOTSUS 
OBLA KUNA MUNA SUNDARACHARI 
AND OTBERS—PLaINTIFFS NOS. 1 To 4 
AND DEFENDANT No. 4— RESPONDENTS. 
Presidency Towns Insolvency Act (III of 1909), 
ss. 55, 56—Insolvent mortgagor—Suit on mortgage— 
Official Assignee attacking mortgage as void under ss. 35, 


: 56—Plea, whether maintainable. 


Considerations based upon the voidability of a 
transaction under s. 55, Presidency Towns Insolvency 
Act, cannot be gone into by any Court except an 
Insolvency Court constituted wader the Act. [p. 704, 
col. 1. . 

Whore a special forum is constituted by a special 
Act, questions arising under the Act must, in? the 
absence of anything to the contrary in fhe sAct or 
any other enactment, be determined by tho forum 
constituted by the Act, so that any* question as to 
the voidability of a transaction in so far as it is 
raised by the Official Assignee under the special pro- 
visions of that Act has to be determined by the 
Court constituted by that Act which would have 
jurisdiction to determine that question. Sections 55, 
56 are special provisions relating to insolvency and’ 
it is only in insolvency that these transactiens can be 
impeached as -voidable if they do not fall under s. 53, 
Transfer of Property Act, so that a transaction not 
falling under the Transfer of Property Act can only 
be«voided by ss. 55, 56, Presidency Towns Insolvency 
Act. [p. 705, col. 1.] 

Where sugha question arises in a Court other than 
an Insolvency Court, the correct procedure is for the 
Official Assignee to move the High Court for an order 
under s. 55. of the Act. [ibid.] 

Appeal against the decree of the Court 
of the First Additional Subordinate Judge, 


Madura, in O. 8. No. 11 of 1923, (O. S. 


. No. 201 of 1922 on the file of the Court of 


the Subordinate Judge, Madura). 4 


ereen 


‘The Advocate-General and Mr. K. 
Bhashyam, Iyengar forthe Appellant. 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondents. i 

JUDGMENT. —This appeal arises out 
of a suit to recover Rs. 27,666-6-9 with costs 
and further interest alleged to be due on a 
mortgage executed on lst November, 1921, 
by the Ist Sefendant in favour of the 
plaintiffs. The lst defendant was adjudi- 
cated an insolvent in the Bombay High 
Coux in March, 1922. The date of adjudi- 
cation does not appear, but it was sometime 
between the 7th and the! 5th of March, 1922. 
The Official Assignee of Bombay is the 2nd 
defendant in the suit. The 3rd defendant, 
the Madura Mills, Co., were the lessees of 
the morigage properties; but their lease 
*oxpired and they have disclaimed all in- 
terests, so that it is unnecessary to consider 
them any further. 

First defendant died after suit and his 
widow has been brought on record as his 
legal representative. The Official Assignee 
who contested the suit raised several de- 
fences. The first was that no money was 
due on the mortgage as no consideration 
was paid. Thesecond was that the mort; 
gage was executed really benam: for the Ist 
defendant (insolvent) and, therefore, con- 
ferred no right on the plaintiffs. In para. 7 
of his written statement it was stated that 
the Ist defendant was adjudicated an in- 
solvent in the Bombay High Court and 
that the mortgage having been executed 
within two years prior to adjudication and 
not Being bona fide and without any con- 
sideration, is void as against the Official 
Assignee" under s. 55 of the Presidency 
Towns Insolvency Act. *Paragraph 8 runs 
as follows :— l ert 

* Some of the creditors of the insolvent 
have moved this defendant to apply to the 
Bombay High Coutt under the above said 
section for getting the suit hypothecation 
deed annulled, and this defendant intends ' 
to apply under the above section, as soon 

„as possible as the Bombay High Court has. 
re-opened on the 8th January, 1922, after 
the Christmas holidays." 

Paragraph 9 is as follows :— 

“As this defendanteinterds to make an 
application to the Bombay High Court 
under s?55,, this defendant prays that this 
Court may be pleased to post this suit toa 
date two nionths hence so as to enable this 
defendant either to get it stayed till the 
disposal of the application or to get if 
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transferred to the Bombay High Court to 
be tried along with the application.” 

No application was made. The issues 
raised were: 

1. Is the plaint bonde true, valid and 
supported by consideration ? or 

2. Is it only a nominal transaction in- 
tended to defraud ist defendant's creditors ? 


3. To what relief, if any, are plaintiffs 


entitled ? 
The Subordinate Judge on a careful con- 
sideration of the evidence and the accbunts 
filed came to the conclusion that the plaint 
mortgage was fully supported by considera- 
tion and that it was not a nominal transac- 
tion intended to defraud Ist defendant's 
creditors. No issue was raised as to whe- 
ther, even if there was consideration, the, 
transaction could be void as falling within 
8. 55 of the Presidency Towns Insolvency 
Act, being within two years of the adjudi- 
cation and not being bona fide, probably 
because this matter was reserved, as men- 
tioned in,the written statement to the Bom- 
bay High Court. The Subordinate Judge 
having found that the transaction was not 
benami and was for consideration, consider- 
ed the provisions of law applicable in the 
suit as framed before him whether, under 
s. 53 of the Transfer of Property Act, on the 
findings that ihere was consideration, the 
fact that preference was given to one 
creditor over another would make the trans- 
action void or voidable in a suit between 
the mortgagor and the mortgagee. He 
relied on the decision of the Privy Coyncil 
in Musahar Sahuv. Hakim Lal (1). On 
appeal, the learned Advocate-Geperal did 
not argue that the document was not sup- 
ported by consideration. The only point 
as regards consideration which he said was 
suspicious and which requires scrutiny was 
item No. 10. As regardg this item, the Sub- 
-ordinate Judge deals with it at page 19 of 
his judgment. The account book of the 
mortgagee and the day book and ledger of 
the mortgagor agree as regarde the amount, 
but the way in which the money was appro- 
priated differs. We cannot on these cir- 
cumstances alone, without any further evi- 
dence and also in view of the fact that there 
was a settlement of aecounts which is not 
impeached before us hold that this item has 
been proved. Admittedly the amount was 


(1) 32 Ind. Oas. 343; 43 C. 521; 30 M. L» J. 116; 3L. 
W. 307; 20 C. W. N. 393; 14 A. L. J. 198; (1916) 1 M. 
W.N. 198; 19 M. L. T. 203; 23 O. L, J. 408; 18 Bom, L. 
R, 378; 43 L A, 104 (P. O.). 
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received and a difference in the entries 
between the book of the mortgagor and that 
of the mortgagee would not make the debt 
not due. For the purposes of the appeal 
we have to treat it on the footing that this 
document is fully supported by considera- 
iion. If ths case was to be decided under 
s. 53 of the Transfer ef Property Act with- 
out reference to the Insolvency Act, we 
think the Subordinate Judge was right in 


holding that the transaction could not be ` 


‘said to,be void on the ground that it was 


ifttended to defeat or defraud creditors: 
All we can hold on the evidence is that one 
creditor was more diligent than others in 


.getting a security for the money due to 


him. The main ground of argument put 
forward by the learned Advocate-General 
yas that the Subordinate Judge was wrong 


in thinking that the question of bona fides 


ought to be decided only with reference to 
the Transfer of Property Act and not with 
reference tos. 55 of the Presidency Towns 
Insolvency Acts His argument is that in 
dealing with the question with reference to 
the Insolvency Act we must take all the cir- 
cumstances into consideration and we must 
see whether the man was at that time really 
in involved circumstances unable to meet 
his debts and whether this is not a transac- 
tion which is a fraudulent preference in 
favour of one creditor putting the property 
out of reach of the general body of creditors 
in favour of one who bad at the date of the 
transaction no argon reason for getting 
the preference. He points'out that it is 
not shown that any money was borrowed for 
the purpose of the business to be conduct- 
ed, th'at the actual lending of the money 
stopped at the settlement of the accounts 
in 1919, that subsequently till we come to 
the date of the transaction we find only 
interest being credited in the Look and 
then on the date of the transaction a small 
sum of Hs. 500is shown as paid in cash for 
the bond and Rs. 15Q for the stamp expenses 
and that there is no evidence that this 
Rs. 500 was paid for any business or any- 
thing that would indicate the bona fides*of 
the transaction. He also points out that 
admittedly there were other dealings be- 
tween the mortgagor and the mortgagee 
which on the books produced in Court 
showed that monies were due by the mort- 
gagee to the mortgagor at thé date of the 
execution of the mortgage. No doubt, these 


sums were unascertained and had'to be: 


ascertained by looking into the accounts, 
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. But he points out that between 1919, the 
date of the settlement, and the date of the 
mortgage there was ample time to look 
into the accounts especially as dealings 
Stopped shortly after 1919 and that where 
& person who is unable to pay his debts 
chooses to execute a mortgage in favour of 
one creditor without looking into the 
accounts which show that some amount is 
due to him from the creditor and without 
getting off the amount due to him against 
the amount due by him, the tragsaction 
could not be prima facie said, to be boha 
fide especially when the mortgagee was a 
partner with the plaintiff with regard to 
the unsettled accounts. | 
It is argued by Mr. C. V. Ananthakrishna 
Iyer, for the respondent that considerations 
based upon the voidability of a transaction 
under s. 55 of the Presidency Towns Insoi- 
vency Act cannot be gone into by any 
Court except an Insolvency Court constitut- 
ed under the Presidency Towns Insolvency 
Act and the Subordinate Judge had no 
jurisdiction to declare the transaction void- 
able.under s. 55." We are of opinion that 
this argument is well-founded. So far as 
the decisions under the Provincial Insol- 
vency Act are concerned, it has been held 
that no Court except an Insolvency Court 
having jurisdiction could declare a trans- 
action voidable under s. 53 of the Provincial 
Insolvency Act. This is clear from the 
decisions in Mariappa Pillai v. Raman 
Chettiar (2) and the decision in Official 


Receiver of Coimbatore v. Palaniswami ' 


Chetti (3). The latest decision Oficial 
Receiver of Coimbatore v. Palaniswami 
Chetti (3) goes so fully into the question that 
it is unnecessary for us to do anything fur- 
ther than to refer to the decision as laying 
down the law on the subject se far as the 
Provincial Insolvency Act is concerned. 
Our attention was drawn to an unreported 
decision in S. A. No. 366 of 1916; but this 
decision was dissented from in Mariappa 
Pillai v. Raman Chettiar (2}and we are 


not prepared to follow it. The question, , 


therefore,is whether the same principle has 
to be applied when the case falls under the 
Presidenty Towns Insolvency Aot. 

The main argument of Mr. Bhashyam 
Iyengar is that in s. 53 the concluding words 
are “be, voidable as against the Receiver 

e 


(3) 52 Ind. Cas. 519; 42 M..322; 10 L, W. 59. 
* (3) 88 Ind. Cas. 934; 48 M. 750; 49 M. L. J. 203; 
(1925) M, W.N. 612; A, J, R, 1925 Mad, 1051. 6 
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and may be annulled by the Court,” and 
8.54 also contains the words “be deemed 
fraudulent and void as against the Receiver, 
and shall be annulled by the Court;”’ 
whereas in s,55.0f the Presidency Towns 
Insolvency Act the words are "be void 
against the Official Assignee,” and in s. 56 
the words are also “and void as against 
the Official Assignee.” He argues that as 
the words are different, the two ss. 55 and 
56 can only be declaratory, leaving the 
jurisdiction unaffected thus enabling him 
to raise the question in all Courts when he 
wants to avoid. a transaction specified in 
those two sections. He refers us to Kama- 
swami Chettiar v. Mallappa Reddiar (4) 
whichis a Full Bench decision of this 
Court dealing with s.53 of the Transfer of 
“Property Act where it was held that a re- 
presentative suit was not necessary and 
the right was retained to any creditor if 
the case fell within the scope of that section 
and that same principle has to be applied to 
a case under the Insolvency Act, We do 
not think that the omission of the words 
“may be annulled by the Court” inss. 55 
and 56 makes any difference in dealing 
with the provisions ofthe Presidency Towns 
and Provincial Insolvency Acts. We can- 
not distinguish the two decisions Official 
Receiver of Coimbatore v. Palaniswami 
Chetti (8) and Mariappa Pillai v. Raman, 
Chettiar (2) on this ground. The Presi- 
dency Towns Insolvency Act constitutes a 


, special tribunal or forum for the determina- 


tiom of questions arising under-the Act, 
The” Courts having jurisdiction in insol- 
vency under this Act are the High Courts 
of Judicature at Fort William, Madras, 
Bombay and Rangoon afd the Court of the 
Judicial Commissioner of Sind. * Section 4 


ays: : 

“All matters in respect of which jurisdic- 
tion is given by this Act shall ba ordinarily 
transacted and disposed of by or under the 
direction of one of the Judges of the Court, 
and the Chéef Justice or (Judicial Com- 
missioner) shall, from time to time, assign a 
Judge for that purpose." 

Section 7 of the Act says: 

"Subject to the provisions of this Act, 
the Court shall haveefull power to decide 
all questions of priorities, and all other 
questiofls whatsoever, whether of law or 
fact, which may arise in any case of insol- 


(4) 59 Ind. Oas. 947; 43 M. 760; (1920) M. W.N. 
(t By M, Li. J. 350; 28 M. L, T, 170; 12 L. W., 475 
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vency coming within the cognizance of the 
Court, or which the Court may deem it 
expedient or necessary to decide for the 
purpose of doing complete justice or mak- 
ing a complete distribution of property in 
any such case.” 

We think that the langues is clear and 
that when a special forum is constituted by 
a special Act, questions arisipg under the 
Act must, in the absence of anything to the 
contrary in the Act or any other enactment, 
be determine by the forum constituted by 
the Act, so that any question as to the” void- 
ability of a transaction in so far as it is 
raised by the Official Assignee under the 
special provisions of that Act has. to be 
determined by the Court constituted by 
that Act which would have jurisdicticn to 
determine that question. Sections 55 and 
58 we may point out in this connection are 
spacial provisions relating to insolvency 
and it is only in insolvency that these trans- 

.actions ean be impeached as voidable if 
they do not fall under s. 53 of the Transfer 
of Property Act, so that a transac- 
tion not falling ‘under the Transfer of 
Property Act, can only be avoided by 
ss. 55 and 56 of the Presidency Towns 
Insolvency Act. It is, therefore, dificult to 
say that on principle there is any reason 
to draw any distinction between the pro- 
visions of the Provincial and the Presidency 
* Towns Insolvency Actsin so far as questions 
falling exclusively within ss.55 and 56 of 
the Presidency Towns Insolvency Act and ss. 
53 and 54£of the Provincial Insolvency, Act 
areconcerned, This being so, we think’ that 
“he Subordinate Judge had no jurisdiction 
tə go into the question as to whether on 
the facts the transagtion would be void under 
s. 55. We think the correct procedure is 
for the Offidial Assignee to move the Bombay 
High Court under this s: «55 for an order, 
As we are of opinion that the Subordinate 
' Judge had no jurisdiction to go into this 
question there can be no plea of res judicata 
or any difficulty, on the Official Assignee, 
though a party to the suit, moving the 
Bombay High Court. 

In these circumstances, s we think that the 
only course is to affirm the decree of the 
Subordinate Judge and to hold that the 
mortgage was executed for consideration 
and was not benami for the mortgagor, 
leaving it open to the Official* Assignee to 
apply to the Bombay High Court to set it 
aside if he could show that the case falls 
withins. 55, As the Subordinate Judge had 
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no jurisdiction to go into that question we 
iu appeal have equally no jurisdiction to 
give any opinion on the contention of the 
Advocate- General: which may or may not be 
right. 

The result is the appeal fails and is dis- 
missed with costs to be paid by the Official 
Assignee out of the assets of the insolvent. 

V. N. Y. * Appeal dismissed. 


LAHORE HIGH COURT. 
SEOOND OCivit APPEAL No. 221 oF 1927. 
April 11, 1927. 

Present:—Mr. Justice Jai Lal. 
KARAM CHAND —PLAINTIFF—APPELLANT 


. versus 
Tas JULLUNDUR BANK LTD, IN mori- 
DATION THROUGH Lala DHANPAT RAI, 
PLgADER AND DAULAT RAM— 
DeraunDaNTs—RESPONDENTS. 

Court Fees Act $VII of 1870), Sch. I, Art, 1--Iie- 
duction of claim in appeal — Court-fec payable. 

There is nothing to debar an appellant from. 
relinquishing 2 part of hisclaim and to claim tlie 
rest, paying Court-fee stamp on the memorandum cf 
appeal on the claim as reduced on appeal. |p. 708, 
eol. 1.] 


Second appeal from the decree of the 
Distriet Judge, Jullundur, dated the 4th 
November, 1926, affirming that of the Sub- 
ordinate Judge, Fourth Class, Jullundur, 
dated the 30th J'uly, 1926. 

Mr. Fakir Chand, for the Appellant. 

Mr. Bhawani Singh Puri, for Daulat Ram, 


‘for, the Respondent. 


JUDGMENT. —Daulat Ram respond- 
ent had ten sharesin the Jullundur Bank 
Ltd. having'paid Rs. 5 pcr share on appli- 
cation and Rs. 5 per share on allotment. 
It appears that two calls of Rs.5 per share 
on each occasion were made on the 17th 
April, 1913, and 27th of November, 1913, but 
nothing, was paid by Daulat Ram. "The 
Bank went into liquidation on the 29th of 
November, 1914, and Lala Dhanpat Rai, 
Pleader, was appointed its liquidator. It 
is alleged that the liquidator made two calls 
for the balance from the share-holders, 
that is, Rs. 10 per share on the 26th of July, 
1924, and Rs. 20 per share on the 20th of 
November, 1924, and that Daulat Ram re- 
spondent did not pay the amoyntsso called 
and his liability was sold to Karam Chand 
appellant. The present suittwas instituted 
by. Karam Ohand for the recovery of" 


a s . 
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Rs, 657-3-6, being Rs. 400 the principal 
amount due to the liquidator on account of 
the calls and Rs. 147-3-6, on account of 
interest thereon. The plaintiff appears to 
have purchased this liability for Rs. 500 
The plea of the defendant was that he had 
been made to purchase the shares by fraud, 
that no calls had been made from him and 
that interest was not claimable and further 
that ihe suit was barred by time. The 
trial Court held that there was no fraud or 
undue influence in the matter of the pur- 
chase of the shares by Daulat Ram, that 
there was nothing to prove that the” defenc- 
ant had any notice of the calls stated 10 
have been made by the liquidator, that the 
suit was barred by time and that no inter- 
est was claimable. It, therefore, dismissed 
the suit. The District Judge on appeal has 
held the suit to be barred by time and 
without going into the other matters involv- 
ed in the case has dismissed the appeal. 
The plaintiff appeals to this Court. 

A preliminary objection is taken on be- 
half of the respondent that the memorandum 
ef appeal is not properly stamped. It 

appears that the appellant has relinquished 
a portion of his claim in order to take 
advantage of the reduced scale of Court-fee 
payable on suits of the value of Rs. 500 or 
less, It is explained that the plaintiff really 
intendedtorelinquishtheinterest claimed by 
him and that he intended to value the relief 
claimed on appeal at Rs. 409 the principal- 
amount due but that by mistake he valued 
it Rs. 500. Bethat as if may be it seems 
that there is nothing to debar the appellant 
from relinquishing 8 part of his clfim 
and to claim the rest paying Court-fee 
stamp on the memorandum of appeal on 

ethe claim as reduced on appeal I over- 
rule the preliminary objection. 


[Nste.—The rest of the judgment is not necessary 
for the purposes of this report.—Ed.] 


R. L. Appeal accepted. 
LJ 
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BANGOON HÍGH COURT. 

Tirst CIVIL APPEAL No, 145 or 1926, 
December 22, 1926. 

Present: —Sir Guy Rutledge, Kr, 

Chief Justice and Mr. Justice Brown. 
BASARAT ALI—A»PPLICANT 
versus 
MAUNG AUNG BAN—Responpent, 
Civil Procedure Code (Act V ,of 1908), 3, 9115, 


BABARAT ALI d. MADNG AUNG BAN, 


: : ep 
[109 i. C. 1927] 
0. XLVII, v. 7—Application for review dismissed 


for default—Dismissal before date of hearing—A ppeal 
— Revision. : 


No appeal lies against an order refusing to re- 
admit an application for review of judgment which 
has been dismissed for default. 

Where a Court ordefs notice to issue to the opposite 
party to show cause why an application for review 
should not be granted, and fixes one date for return 
of the notice, and a later one for showing cause, it 
has no jurisdiction to dismiss the application because 
the applicant fails to appear on the date fixed for the 
return of the notice, especially where the notice has 
by then been served on the opposite party. In case 
of suchea dismissal, the High Court will interfere in 
revision, 

Mr. Naidu, for the Applicant. 

Mr. K. C. Bose, for the Respondent. 

JUDGMENT.—This application was 
originally filed a3 an application in revision, 
but our brother Duckworth, holding that 
An appeal lay, referred the matter to us for 
decision. It seems quite clear, as has sub- 
sequently been pointed out by our learned 
brother, that no appeal lies. The order 
complained of is an order refusing to re-ad- 
mit an application for review of judgment 
which had been dismissed for default. 
That order was passed under the provisions 
of r. 7 (2)-of O. XLVII,.of the Code of 
Civil Procedure, and is not an appealable 
order. It, however, appears to us that this 
is a case in which interference in revision 
is justified. On the 24th November, the 
learned Judge of the District Court directed , 
notice to issue to the opposite party to 
show cause why review should not be grant- 
ed. The. date fixed for showing cause was 
the 22nd December. The 12th December 
was fixed as the date by which the notice 
was tobe returned. The application was 
dismissed” because the applicant did not 
appear in the Court on the 12th December. 
But there was no obligation for him to 
appear on that date. The notice appears 
to have been served by then, and nothing 
further, therefore, remained to bedone until: 
the 22nd December. The case was not 
fixed for hearing on the 1zth December, 
and the Court had no jurisdiction to dis- 
.miss the application for failure of the ap- 
plicant to appear on that date. The learn- 
ed Judge refused to re-open the case, 
because the application to re-open was not 
surported by affidavst. Bat the case was 
clearly one in which no affidavit was re- 
quired &s the record spoke for itself. The 
order refusing to re-open the cass was, in our 
opinion, clearly wrong. : 

Objection has, however, been taken by 
the respondent that the application to res 
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open should have been dismissed on the 
ground that it was barred by limitation. 
The period allowed by Art. 160 of the Sche- 
dule to the Limitation Aet for the filing 
of the applieation was one of 15 days after 
the date of rejection of tke application for 
review. At the expiry of 15 days from the 
12th December, the Court was closed for 
the holidays. The Courts generally re- 
opened after the holidays bn Saturday, 
January 2nd,and if the District Court was 
open on that date then the application 
filed on January 4th, was time-barred. If, 
however, the Court was not open on the 
2nd January the application was within 
time. We have no material at present for 
coming toa decision on this point, and 
n leave it for the District Court to de- 
cide. 

We setaside the order of the Districf 
: Court, and direct that the application to 
set aside the order of dismissal be allow- 
ed, unless the District Court holds that 
applieation to be barred by limitation. 

The respondent wil pay the applicant 
the costs of the application in this Court, 
Advoeate's fee two gold mohurs. 

N. H. Order set aside. 


J LABORE HIGH COURT. 
Firsr Cryit Appa No. 2444 or 1922. 
April 25, 1927. : 
Present :—Mr, Justice Harrison amd 
Mr. Justice Dalig Singh. 
DIALA RAM-—PLAINTIFF—A PPELLANT 
*versus 
SARGA axDorHERS—DEREFENDANTS— 
RESPONDENTS, 

Contract Act (IX of 1872),5. 16, Illus. (c)— 
“Creditor money-lender of véllage—Constant renewal 
of debt at high rate of interesi—Undue influence, pre- 
sumption of—Punjab Chief Court Circulars, Vol. I, 
page 99--Court's power to reduce interest. 

Punjab Chief Court Circular, Vol. I, page 99, does not 
authorise any reduction of the rate Sf interest unless 
undue influence is proved to have been exercised. [P4 
707, col. 2.] 

Where the creditoris a money-lender of the village 
and the debtor has been renewing the debt constantly 
ata very high rug ofcompound interest, there is & 
presumption of undue inffhence. [ibid.] 

First appeal from the decree of the 
Senior Subordinate Judge, Mianwhli, dated 
the lith July, 1922. 

Messrs. Jagan Nath and Lal Chand Mal- 


hotra, for the Appellant, 


DIALA BAM v. ŜARĜA. . 


l 10? 

Messrs, Hargopal and S. R. Baul, for the 
Respondents, 

JjUDGMENT.—The opan in this 
cage oxecuted a bond in favour of the 
plaintif acknowledging thereceipt of Rs. 67 
in cash and promising to pay interest at 
the rate of 18$ per cent. thereon. He also 
acknowledged the existence of an old grain 
account carrying interest at the rate of 37! 
per cent. per annum,'and made a promise 
to continue this rate of interest as also the 
payment offour trangars of bhoosa as ad- 
ditional interest, The plaintiff sues to 
récover the grain and bhovsa only and has 
been giter a decree in which interest has 
been calculated at 18% per cent. on the 
strength of Ohief Court Cireulars, Vol. 
I, page 99. Instalments have been fixed 
and future interest has been allowed at the 
rate of 6 per cent. 


.* The plaintiff appeals and claims the full 


rate ofinterest entered in the bond and 
also the conversion of the grain into cash 
at the date of suit as against the date 
immediately following the execution of the 
bond. E 

So far as the first point is concerned the 
passage in the Oircular does not give the 
extensive power which the Senior Subor- 
dinate Judge appears to think it does, and 
before any reduction can be allowed on the 
rate of interest undue influence must be 
held to have been exercised. Such undue 
influence was pleaded but no issue was 
framed in so many words and no decision 
has been given regarding it. Thedefend- 
ants-respondents eontend that lllustration 


(e) to s. 16 of the Contract Act governs 


thé case. In our opinion it does governs 
the casé to this extent that the history of 
the parties ¿as disclosed by the evidence 
and. the constant renewal of the loan at. 
this very high rate of compound interest, 
does establish a presumption which the 
plaintiff has to rebut. It has been laid 
down by the Privy Council that by itself 
a high wate of interest raises no such pre- 
sumption but heres in our opinion, all the 
circumstances exist which arecontemplated 
in Illustration (c). The defendant or rather 
their father was fn debt to the plafnt- 
iff and contracted a fresh loan on terms 
which appear tous to be unconscionable, 
The only point, on which there could pos- 
sibly be any doubt is whether the plaintiff 
in this case comes within thg definition of 
" the money-lender of his village," (i. e, 
the defendant's village), Heis a money- 


. 
. . 


ME roc 
lender of the village. The relationship as 
established being that he wasthe financier 
of the defendant who.was naturally not in 
a position to go elsewhere for money. We 
are of opinion that heshould be held to 
be “the money-lender of his village '" in 
the sense in which the words are used in 
the Illustration. A presumption, therefore, 
exists and itis for the plaintiff to rebut 
it. 
to do so. 

. We, therefore, 
issue :— . F 

"Did the plaintiff not exexcigg undue 
influence overthe father of the defend- 
ants and thereby induce him to execute 
Ex. P-1." i 

We remand the case for the taking of 
evidence and the decision of this issue 
under O. XLI, r.25. The trial Court will 
try this issue and returnthe evidence to- 
gether with its findings thereon and the 
reasons therefor on or before the ist Octo- 
ber, 1927. 

R. L. 


frame the additional 


Gase remanded. 


—— 


OUDH CHIEF COURT. 

First Civin ApPEaL No. 19 or 1926, 
January 17, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Justice, and Mr. Justice Hasan. 
Pandit BALGOBIND—PuaintirrF— 
APPELLANT 
VveTEUs 
Babu BANKATESHAR RAVAN 
BAHADUR PAL SINGH AND OTHERS,— 

DEF£NDANTS—RES8FONDENTSe , 
Transfer of Property Act (1V of 1882), ss. 60, 62— 
Redemption by part owner—Several eproperties mort- 
gaged to secure one debt—Liability to contribute 


rateably to debt. ^ 
The integrity of a mortgage cannot be broken 
without the consent of the mortgagee. [p. 709, col. 


A person interested in a portion only cf the mort- 
gaged property is not entitled to redeem that perticn 
only. abid.) 6 

Where several properties whether of one or several 
owners are, mortgaged to secure cne debt, such pro- 
peyties are, in the absence of a contract to the con- 
trary, liable to contribute’ 1ateably to tho debt 
secured by the mortgage. [p. 709, cols. 1 & 2.] 

First appeal against the judgment and 
decree of the Subordinate Judge, Partab- 
garh, dated the 12th January, 1926. 

Mr. A. P. Sen, for Mr, Bisheshar Nath 
Srivastava, fðr the Appellant. 

Mesers. G. H. Thomas and Ali Muham- 

* mad ior the Respondents, 
` o 


BALGOBIND v. BANKATESEAR RAVAN PAL SİNGH. 


He must, however, have an opportunity- 


[102 1. O. 1927] 

JUDGMENT.—This is the plaintifi's 
appeal from the decree of the Subordinate 
Judge of Partabgarb, dated the 12th of. 
January, 1926. The material facts of the 
ease are no longer in controversy. They 
are as follows :—« 

On the 22nd of December, 1916, Babu 
Bankateshar Ravan Bahadur Pal Singh, 
defendant No. 1, effected a mortgage with 
possession by adeed of that date in respect 
of the village of Fatehpur in favour of Bal- 
gobind, the plaintiff. The mortgagee had a 
right of foreclosure. 

On the 20th of February, 1918, the same 
mortgagor made another mortgage in res- 
pect of the same village and a 4-annas shaie 
of another village called Antu in favour of 
one Bhagwandin Misra. This was a simple 

mortgage and is evidenced by tke deed of 
the same date (Ex-1). 

On the 12th of June, 1920, the mortgagor' 
cffected a third mortgage in respect of the 
entire village of Antu in favour of Sukhdeo 
Singh, defendant No. 5 (Ex. 5) This was 
alsoasimple mortgage. Under this mort- 
gage part of the consideration was directed 
to be paid by Sukhdeo Singh for the entire 
satisfaction of the mortgage of the 20th of 
February, 1918, 


On the 14th of July, 1920, Sukhdeo Singh 
paid a sum of Rs. 4,000 to Bhagwandin and 
again on the 20th of July, 1920, he paid an- 
other sum of Rs. 6,010 to the same Bhag- 
wandin, but inasmuch as the two payments 
were not enough to cover the entire mort- 
gage debt due on the mortgage ofthe 20th 
of Fébruary, 1918, these payments must be 
regarded as paymenis in part only of that 
debt. ° ; 

On the 20th of June, ?922, Babu Banka- 
teshar Ravan Bahadur Pal Singh* borrowed 
more money from the plaintiff and further 
hypothecated the village of Fatebpur as a 
security for the loak. 

Some time in the year 1924 the plaintiff 
brought a guit against the mortgagor for the 
recovery of the mortgage-money due on the 

mortgages of the 22nd of December, 1916, 
end the 20th of June, 1922. The result of 
the suit was that the plaintiff obtained an 
absolute decree offoreelosure in respect of 
the entire village of Fetehpur. 


On the 31st of October, 1924, the plaintiff 
purchased tlre rights of Bhagwandin in the 
mortgage ,of ihe 20th, of February, 1918, 
from the representatives of Bhagwandin, 
who had died. These representatives aie 


(102.1. O. 1827] 
Kalka Prasad and Gayadin, 
Nos. 1 and 2 respectively. 

The present suitis brought to recover 
Rs. 11,341-15-6 on the basi? of the mortgage 
of the 20th of Febr uary, 1918, by sale of the 
' 4-annas share of the village of Antu. It 
may be mentioned here that ia the plaint 
prayer is made for a decree of sale of the 
village of Fatehpur also but this prayer has 
dropped out and is no longer of any cgnse- 
quence, 

The learned Subordinate Judge has dis- 
missed the plaintiffs suit altogether on a 
ground which itis not easy to understand 
butitappearsto us that heis of opinion 
that the payment of Rs. 10,000 made by 
Sukhdeo Singh effected in law a completes 
redemption of the 4-annas share of TIENES 
of Antu. 

With this opinion we cannot agree. 

On the date of the payments the in- 
tegrity of the mortgage of the 20th of Feb- 
ruary, 1918, was not broken aud it could not 
be broken without the consent of the mort- 
gagee, of which there is no proof. Sukhdeo 
Singh was a person interested in a portion 
only of the mortgaged property and as such 
he was not entitled to redeem that portion 


defendants 


alone. This is clear from the last provision 
of s, 60 of the Transfer of Property 
Act, 1882. Therefore the payments were of 


no consequence except that they reduced 
the mortgage-monsy to the extent of the 
amountof the money paid. In the schedule 
of tha asgounts attached to the plaint*the 
plaintiff has given credit fof the two sums 
of money received from Sukhdeo Singh. 

In the year 1924 however, the plaintiff 
b3eame the owner of one of the mortgaged 
properties, that is the village of Fatehpur, 
'by the effect of the foraclosute decree. The 
integrity of the mortgage of the 20th of 
February, 1918, was only then and thereby 
broken. In consequence of it the defend- 
ants acquired the right to redeem the 4- 
annas share of village of Antu alone on 
payment of proportionate part of the amount 
remaining due on the mortgage. This is 
also clear from the same provision of s. 60 
of the Transfer, of Property Act, 1882, to 
which reference has just now been made, 
This right shall be now aceorded o them 
by the decree which we proposé to, pass in 
this suit. 

Now aecording to the first paragraph of 
s. 82 of the Transfer of Property Act, 
1882, where several properties, whether of 
one or several owners, are mortgaged to 
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secure one debt, such properties are, in the 
absence ofa contract to the contrary, liable 
to contribute rateably to the debts secured 
by the mortgage. It follows that the en- 
tire village of Fatehpur and the 4-annas 
share of the village of Antu are liable to 
contribute reateably tdà'the debt due under 
the mortgage of the 20th of February, 1918, 

now in suit: see the decision of the F uli 
Bench of the High Court at Allahabad in 
the case'of Bisheshur Dial v. Ram Sarup (1). 

It is agreed that the ratio of the proportion 
of liability of the two properties is one-third 
and two-thirds respectively. The entire 
sum of money claimed by the plaintiff 
after deducting the amount of Rs. 10,000 
paid by Sukhdeo Singhis Rs. 11,312. The 
quota of the liability of the village of Fateh- 
pur, therefore, amounts to Rs. 3,780-10-8 and 
of the 4-annas share of the village of Antu 
to Rs. 7,561-5-4. The plaintiff is entitled to 
a decree for the sale ofthe 4-annas share of 
village Antu for the purpose of realizing 
the last-mentioned amount of the mortgage- 
money. 

We accordingly allow this appeal, set 
aside the decree of the lower Court and 
grant a decree to the plaintiff in terms of 
O. XXXIV, r. 7 of the Code of Civil Pro- 
cedure, for the recovery of Rs, 7,561-5-4 
together with future interest at the rato 
provided forin the document of the 20th 
of February, 1918. The principal and the 
interest aforesaid shall be paid within six 
months of the daié of this decree and in the 
event of default the 4-annas share of the 
village of Antu will be sold. After the ex- 
piry of six months the plaintif will be en- 
titled to interest at six per cent. per annum e 
till the date of realization. 

As to costs, we are of opinion that parties 
should bear their own costs all through. 
The plaintiff did not offer to reduce the pro- 
portionage liability and the contesting de- 
fendants raised pleas which have proved 
unsuccessful’ 


$ 2 Appeal allowed, 


d FI A. W. N. (1900) 69; 9 Ind, Dec. «x. s) 
21 (F.B 
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LAHORE HIGH COURT. 
MiscsiuLanzous First Civic APPEAL 
No. 2920 or 1926. 

May 5, 1927. 

Present:—Mr. Justice Zafar Ali. 
DIALOO MAL—: JUDGMENT- DEBTOR 
—APPELLANT 
versus 
Tag Kira NANDU SHAH-JAI LAL 
'Tagovag JAI LAL SHAH. AND OTHERS 
—Dzosss-Horpens, Taz Firm, AMOLAK 
RAM-HANS RAJ AND OTBERS-—JUDEMENI- 
DzBrToRS— RESPONDENTS. 

Execution of decree—Surety, when may be proceeded 


against. 

Where under the terms ofa surety bond, a decree- 
debtis payable by the surety if it is not realised 
from the judgment-debtor, the 
should before proceeding against the person or pio- 
perty of a surety satisfy itself that the decretal debt 
cannot be realised from the principal judgment- 
debtor and should record a finding to that effect. 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Kangra at 


` Dharamsala, dated the 12th November, 1926. 


Mr. Faqir Chand for Lala Badri Das, R. 
B., for the Appellant. 

Mr. Nawal Kishore, for Mr. Mehr Chand 
Mahajan, for the Respondents. 

JUDGMENT.—According to the terms 
of the decree in this case, the  decretal 
amount wil be payable by the surety 
defendant No. 4, if it were not realised 
from the principal debtors, defendants 
Nos. 1 to3. Im their application for exe- 
cution made by the decree-holder they 
asked in the first place for a pretept 
under s. 46 of the Civil Procedüre* Code, 
as against defendants Nos. 4 to 3, and 
then for a warrant of arrest against de- 
fendant No. 4, but the Court ordered that 
a precept and a warrant should both 
issue. The decree-holder, however, paid 
process-fee for a precept only and a pre- 
cept was issued. This precep® having 
proved  infruetuous *the dgcree-holders 
applied for a notice of arrest to defend- 
ant No. 4. In response to the notice he put * 
in an application tosay that the decree 
should, tn the first instance, be executed 
against defendants Nos. 1 to 3 and he 
mentioned some properties moveable and 
immoveable which defendants Nos. lto 3 
owned. “The Court endorsed the following 
order on this application :—“The execu- 
ion cannot be stayed. The zaman can 
ake out the warrant for, the original 
eudgment debtor". This order is improper 
nd gannot ba maintained, It is mot the 
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[102 I, U, 1927] 


function of the zaman to take out a 
warrant. Moreover, before proceeding 
against the person or property of defend- 
ant No, 4, the” Executing Court should 
satisfy itself that the decretal debt cannot 

be realised from defendants Nos. 1 to 3 : 
and should record a finding to that effect. 

I, therefore, accept the appeal and set 
aside the above order. The decree-holder 
to pay the costs of the appellant, defend- 
ant No. 4 in this Court. 


R.L. Appeal accepted. 


Executing Court ° 


MADRAS HIGH COURT. 
Orvis APPEAL No. 232 or 1923, 
January 7, 1927. 
Present :—Justice Sir Kumaraswami 

Sastri, KT., and Mr. Justice Devadoss. 

BONACHALAM PILLAI (DEAD) AND OTHERS 
—DEFENDANTS—ÀPPELLANTS 
verTSusS - 
KUMARAVELU OHETTIAR AND OTHERS 
PraiwNTiFFS—HBSPONDENTS. 

Civil Procedure Code(Act V of 1908), O. I, v. 8, O. 
XXXI, 1. -2—Suit by members of one community 
against trustees of temple and members of another com- 
munity for declaration cf right of entry into temple— 
Death of trustees pending appeal against decree— 
New trustees whether ought to be brought on record. 

A suit was filed under O. I, r. 8, Civil Procedure 
Code, by the members of one community against the 
trustees of a temple and certain other persons as 
representing another community, for a declaration of 
the right ef entry ofthe plaintiffs into the temple. 
A decree was passed in favour of the plaintiffs and 
the defendants filed an appeal. One trustee of the 
temple died before and the surviving trustees after 
the appeal and new trustees had been appointed but 
had not come on récord in the appeal: 

Held, that having regard to the scope of the suit 
and the points involved in the appeal the presence 
f T trustees on record was necessary. [p. 711, 
col. 1. 

Appeal against the decree of the Court of 
the Subordinate Judge, Tuticorin, dated 
the 17th March, 1923, in O. S. No. 2 of 1920. 

. The Advocate-General and Mr. T. Naila- 
sivan Pillai, for the Appellants. 

Messrs. T. R. Ramaghandya Iyer and T. L. 
Venkatarama Iyer, for the Respondents. 

JUDGMENT .—Thisappealarises out of 
suit filed bf the members of the Vania com- 
munity against the trustees of the, Tiru- 
chendur temple and the members of the 
Vellala community fora declaration of the 
right of entry of the plaintiffs into the tem- 
ple. The auit was fled under O, I, x, 8 of tho 
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Civil Procedure Code, the plaintiffa repre- 
senting themselves and the other members of 
thecommunity and thedefendants other than 
thef trustees being sued og behalf of them- 
selves and as representing the Vellala com- 
munity. À decree was passed in favour of the 
plaintiffs and theg defendants have filed the 
appeal. One trustee died before the appeal 
and thesurviving trustees after it was filed 


and we understand that their places have: 


been filled up bythe appointment of two new 
trustees. The new trustees have not come 
on record and objection is taken by Mr. 
T.R Ramachandra lyer for the respondents 
that their presence is necessary. We are 
of opinion that having regard to the scope 
of the suit and the points involved in the 
appeal it would be desirable that the trug- 
. tees should be represented: So far as the 
idoland the temple properties are concern- 
ed, the proper persons to represent their 
interests would be the trustees in whom 
the temple properties vest and who have 
the power and control over the worship of 
the idol. In view of the observations 
of their Lordships of the Privy Council in 
Pramatha Nath Mullick v. Pradyumnar 
Kumar Mullick (1) we think it would be 
desirable that having regard to the ques- 
tions raised there should be a proper repre- 
sentation of the idol and that such representa- 
tion can only be by the trustees of the temple. 
‘Mr. Nallasivan Pillai states that he would 
communicate with the trustees and have 
them brought on record. We adjourn the 
appeal for that purpose. „lf no steps are 
taken weshall direct them to be brought on 
record on our own motion. 

V.N.V. ° Order accordingly. 

(1) 87 Inf, Qas. 305; 52 O. 809; 23 A. L. J. 537; A. 
I. R. 1925 P. 0.139; 49 M. L. J. 30; (1925) M. W. N. 
431; 41 0. L. J. 551; 2 0. W. N.e557; 27 Bom. L. R. 
1084; 22 L. W. 492; 30 C. W. N. 25; 3 Pat. L. R. 315; 
52 I. A. 215 (P. C.) i 


did 


NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 
SEGOND Crvin APPEAL No. 207 or 1926. 

February :2,1J27. . ° 

Present : —Mr. Hallifax, A. J. C. 
°” DULRU-—PLAINTIFF—APPÉLLANT 
i versus 
SHIOLAL —DsaFENDANT—RESPONDENT. 
O. P, Tenancy Aot (I of 1990), 63. 5, 11— Geoupanay 


DULRU V. SHIGLAL. 
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holding of joint Hindu family—Rule of survivorship: 
whether applies--Joint son, whether succeeds to ex- 
clusion of separated son, ` 

The inheritance of an occupancy holding, which is 
the property of a joint Hindu family, is subject to 
the law of survivorship,as in the ease of an absolute 
occupancy holding. 

Such a holding will pass wholly to a son who was 
joint with his father, the holder thereof, to the ex- 
clusion of the separated son. 

Chudaman Singh v. Sakharam (1), followed. 


Appeal against the deeree of the Addi- 
tional. District Judge, Raipur, dated the 
85th January, 1926, in Civil Appeal No. 208 
ofls25* ° 

Mr. W. R. Puranik, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 
ent, 


JUDGMENT.—The joint Hindu family 
*consisting of the plaintiff Dulru Teli, his step- 
brother Shiolal the defendant, their father 
Sukhdeo were: the absolute occupancy ten- 
ants of 15'1l acres and occupancy tenants 
of 7:51. In 1915 Dulru separated from 
the other two, who remained joint. The 
figures given in the jamabandi entries vary 
slightly from year to year in respect 
of fractions of an acre, but roughly it may 
be said that Dulru was given 44 acres of 
absolute occupancy and 2i acres of occu- 
paney land. Oa Sukhdeo’s death in 1921, 
Dulru elaimeda halfsharein all the 22.02 
acres, on the untrue averment that he had 
never separated from the joint family, but 
was given a parbof the land to hold sepa- 
rately only for eonvenience in manage- 
ment. 

4lis appeal against the dismissal of his 
Suit ehs been abandoned except for one 
point, which is not mentioned in the peti- 
tion of appeal It is now urged that he 
is entitled to get a half of his father's 
occupancy holding of five acres by inherit- 
ance. This contention is based on the 
difference betweent ss. 5 and 11 of the 
Tenancy Act, 1920. The former section is : 
as follows: '' The dnterest of an absolute 
occupancy tenant in his holding shall on 
his death pass by inheritance or survivor- 
ship in accordance with his personal law,” 
The first part of s. ll, with which 
alone we are concerned, is exactly the 
‘same except for the omission of the words 
absolute, in his holding and or survivor- 
ship. e * 

The omission to mention survivorship in 
the case of an occupancy holding seems to, 
haye no more meaning or efiect than the 
omission to state that the interest is tho 


412 
interest in the holding, and the difference 
seems to be merely.a curiosity in drafting. 
But even if the occupancy holding were the 
separate property of Sukhdeo, and it had to 
pass by inheritance only, as distinct from sur- 
vivorship, it would still pass wholly to the 

. Bon who was joint with him at his death, 
the exelusion of the son who had separated 
from him. The texts from the Mitakshara 
quoted in Chudaman Singh v. Sakharam (1) 
put that beyond doubt. ~ 

The appeal will be dismissed and tie 
plaintif-appellant will pay the Whole of 
the costs of both parties in all three Courts. 

- The Pleader’s fee of Rs. 6-3-3 allowed by 
each of the learned Judges of the Courts 
below isobviously inadequate in addition 
to being grotesque. The Pleaders fee in 
this Court will be forty rupees. 


A. N. A. Appeal dismissed. 
(1) 13 O. P. L. R. 137. : 


= - 


` MADRAS HIGH COURT. 
Srconp Cryin APPEAL No. 1127 of 1925. 
October 20, 1926. 
` Present :—Mr. Justice Waller. 
NATHAR ROWTHER—Puaintirr— 
APPELLANT 
š versus 
. Taz SECRETARY or STATE ror INDIA 
In COUNCIL, tugovou Tus COLLECTOR 
or MADURA AND ANOTHER—-DEFENDANTS— 
i RESPONDENTS. o. 
Madras Forest Act (V of 1882), s. 66—Lessce-of 
right to collect forest produce—Defaalt in payment 
*of instalments—Sale as on arrears of land revenue, 
legality of. 5 


Wherea lessee of the right to collect some forest 


produce in a Government forest commits default 
in the payment of one of the instalments due on the 
lease, asale by the Government of the defaulter'e 
“property, as iffor arrears of land revenue wader s. 66 
of the Madras Forest Act, is wot illegal. 

Secretary of State for India v. Abdul Rahiman (1), 
distinguished. 

Appeal against the decree of the Court of 
the Subordinate Judge, Dindigul, in A. S. 
No. 22 of 1925, preferred against that 
of the Court of the District Munsif, Dindi- 
gul, in O.S. No. 472 of 1923.. 

Mr. A. C. Sampati Ayyangar, for the 
Appellant? e 

The Government Pleader and Mr. T. L. 
.Venkatarama Ayyar, for the Respondents. 

SUDGMENT.—The appellant toak a 
&eutrect trem the Forest Department,- He 
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had to pay thelease amount in 4 instal- 
ments and defaulted on the 2nd. His pro- 
perty was then sold under s. 66 of the Forest 
Act. It isnow amgued that the decision in 
Secretary of State for India v. Abdul 
Rahiman (1) is in favour of the appellant. 
I think that the lower Appellate Court, was 
right in distihguishing that case on the 
ground that there the contract had been 
cancelled by Government before action was 
taker under s. 66 of the Forest Act. I 
may add with great respect that it seems 
to meat least arguable further, that the 
learned Judges took too restricted a view of 
the words ‘on accountofforest produce." The 
appeal fails and is dismissed with costs (Z 
sets). 

Sow NOV. Appeal dismissed, 

(1) 16 Ind. Cas. 6; 24 M. L. J. 426. 





NAGPUR JUDICIAL COMMIS- 
am SIONER’S COURT. 

Second Crvit ArrsaL No. 230 or 1926. 
March 30, 1927. 

Present:—Mr. Hallifax, A. J. O. 
ATMARAM-—DzoREE-HOoLDER—APPELLANT 
VETSUS 
RADHABAI—JupaMENT-DEBTOR— 

RESPONDENT. : 

Civil Procedure Code (Act V of 1908), s. 60 (1) (c)— 
Agriculturists house and kotha—Habitual letting— 
No bilocks— Property, whether exempt from attach- 
ment—I.ooking aftemsub-letting, whether agricultural 
purpose. 

Even though a tenant has been letting out his hold- 
ing from year to year for several years and has no 
bullocks to cultivate the land, the house and the 
kotha belonging to him are occupied by him asan 
agriculturist and arg exempt from attachment under 
s, 60 (1) of the Civil Procedure Code. [p. 713, col. 1.] 

Oceupying a house in*order to look after the sub- 
letting of the holding is*occupying it for an agricul- 
tural purpose. {ibid.| < 

Appeal against the decision of the District 
Judge, Wardha, dated the 8th January, 1926, 

ein Civil Appeal No. 87 of 1925. 

Mr, G R. Deo, for the Appellant. 

S Mr. V. R. Pandit, R. B., for the Respond- 
ent. 

JUDGMENT.—A decree for the pay- 
mentof Rs. 633 tothe appellant Atmaram. 
was pasfed en the 19th of January, 1921, 
against the respondent Radha Bai as the 
legal representative of her deceased” hus- 
band Beliram, who died about the year 
1912. She inherited from him an occu- 
rancy field of 3.50 acres, a house said. to ke 
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worth Rs. 500 and a kotha worth about 
Rs. 50, all in the same village, and pro- 
bably also some moveable property. On 
an application for execution of the decree 
filed in January, 1924, the house and kotha 
were attached Of the various reasons put 
forward on behalf of Radha Bai for the 
contention that both buildings should be re- 
leased from attachment weare now concern- 
ed with one only. That is that they are 
exempt from attachment under oel*(c) of 
s. 60 (L) of the Civil Procedure Code as she 
is an agriculturist and they belong to her 
and are occupied by her. 

It appears that Radha Bai has never culti- 
vated the holding herself but has sub-let it 
every year since her husband's death. She 
has no bullocks, having given away a palr 
she once owned to her son-in-law, but she 
seems to have two cows which she keeps in, 
the kotha that was attached. She lives in 
the house. The learned District Judge has 
held that both buildings are exempt from 
attachment because Radha Bai is an agri- 
culturist and does occupy them. 

‘The matter is not quite as simple as that. 
Unless we read the words “as such” at the 
end of cl. (c)o£ s.60(1)of the Civil Procedure 
Code, or rather read the word "him" at the 
. end of ibas meaning “the agriculturist as 
such” we get impossible results. One would 
be the exemption from attachment of the 
residential mansion of a millionaire banker 


who is also a tenant of a few acres of land.. 


Thatis perhaps an extreme case, but ethers 
of the same kind are easy,to imagine: Ifa 
man who is mainly an agriculturist and 
. cultivates his own land has a grocery shop 
in a house other “than his residence, even 
in the same village, would the shop build- 
ing be exempt from attachment? It cer- 
tainly would on the learned District Judge's 
reading ofcel, (c). . 


It seems, however, on the same reasoning 
as thatin Amolaksao v. Eknath (1) that the 
house and ‘hota attached in this case must 
be regarded as occupied by Radha Bai as 
an agriculturist, The sub-leases she gives 
are not and cannot be for more than one 
' year at atime, and even if she does in fact 


- goon sub-letting the land all her life, it - 


can still be said that it is necessayy for her 
to continue to live in that Rouse to look 
after the sub letting of the hqlding, that 
is for the purposes of agriculture. As a 
. matter of fact the possibility, if not the prc- 


(1) 55 Ind Cas, 481; 16 N, L, R-89. 
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bability, of her starting tocultivate the land 
herself is greater than thatof the judgment- 
debtor in the case that has been mentioned. 

It has been urged for the decree-holder 
that, in view of the smallness of the hold- 
ing, the kotha is sufficient for all Radha 
Bai's needs as an agriculturist, even if she 
ever takes up the cultivation of it herself, 
and still more if she continues to sub-let it, 
and, therefore, the house ought to be con- 
sidered liable to attachment. Such a dis- 
tinction ought certainly to be made where 
it is pdéssible, asin the imaginary case of 
the agricultural grocer already mentioned, 
but it is impossible to make it here. The 
dividing line between what Radha Bai does 
and does not need, as an  agriculturist 
would, pass through her residential house, 
'as it could hardly be said that even a 
tenant of no more than three and a half 
acres would be sufficiently accommodated 
in a kotha meant and used for cattle. 

“The appeal will be dismissed, but in the 
circumstances it appears that the decree- 
holder ought not to pay the costs of the 
judgment-debtor. It will accordingly be 
ordered that each party shall pay its own 
eosts in all three Courts. 


- G. R. D. Appeal dismissed, 
A N.A, 


MADRAS HIGH COURT, 
Oivin ArrraL No. 62 or 1921 
AND 
Civit MIS6ELLANEOUS PETITION No, 554 
oF 1921. 

October 28, 1926. 
Present:—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 

Sri Rajah RAVU Sri KRISHNA RAO 
alids Sri Rajah RAVU VENKATA- 
KUMARA MAHIPATHI KRISHNA 
SURYA RAO BAHADUR GaRU— 
DEFENDANT No, 2-zPETITIONER—A PPRLIANT 
versus 
Raja Saheb Meharban Dostan Sri Rajah 
RAVU VENKATAKUMARA 
MAHIPATHI SURYA RAO BAHADUR 
GARU, SARDAR RAJAHMUNDRY 
SIRCAR ann RAJAH or*PITTAPUR 
AND OTHERS— DEFENDANT No. 1—PLAINTIFF— 

RESPONDENTS, s 


Evidence Act (I of 1872), s. 33,  Proviso— 
"Representatvves-in- Vnlerest," meaning — of-Depoai- 
oe 
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tions 1n  previows suit, whether admissible in 
second suit—Evidence Act (I of 1872) s. 112— 
Paternity and maternity both challenged—Burden of 
preof--Proof of maternity, effect of— Hindu Law— 
Adoption by widow —Covenant between two persons not 
to adopt, whether amounts to prohibition to widows to 
adopt—Assent of sapindas—Adoption made with cor- 
rupt motive, effect of—Assent—Refusal of assent, 
grounds for—Assent by on® sapinda and refusal by 
other, effect of—Nearest sapindas, who are—Sons of 
living father, whether can be counted, 

The words ‘representatives-in-interest’ in s. 33 of 
the Evidence Act donot mean or refer to a person 
who has the same interest in the question at »ssue 
the person or persons in the second judiciaj proceedings 
irrespective of the subject-matter of thé second 
proceedings; the parties in the second proceedings 
in which evidence is tendered must be the repre- 
sentatives-in-interest of the parties in the first pro- 
ceeding; or in other words should be persons who 
derive their title through or claim under them or, 
shortly are their privies. [p. 717, cols. 1 & 2.] 


Evidence taken on the first trial is admissible in a 
second trial if, although the two trials be not between 
the same parties, the second trial is between persons 
who legally represent the former parties or are their 
privies in estate. [p. 714, col. 2.] 

It is impossible fo say whether a,certain person is 
another's ‘representative-in-interest’ without regard 
to the subject-matter of the action for that very 
expression connotes and implies that the representa- 
tion must be with reference to a particular title. It 
is a well-known legal term and one cannot conceive 
of a representative-in-interest in the abstract, 
[p. 718, col. 1.] 

[Case-law considered.] 

Where a child establishes the possession of flia- 
tion which is the acknowledgment of the parents and 
habit and repute,everylhing must be presumed in 
his favour. [p. 722, col. 1.] 

Where a plaintiffs paternity and maternity are 
both challenged, the burden is initially on the plaintiff 
to prove maternity and as soon‘as he shows that and 
proves that he wasacknowledged by his parents to 
be their son by habit and repute for nearly 40 years, 
the paternity follows and cannot be challenged in the 
absence of clear proof of non-access or impotelicy of 
the father. [p. 722, col. 2.] A 
. 


A covenant between two persons by which each 
agrees not to take any boy in adoption does not 
amount to an implied prohibition to the widow of 
either to adopt. p. 723, col. 2.] 

Per Krishnan, J.—An adoption by a widow cannot 
be declared invalid merely because the widow out of 
corrupt motive has stipulated with the natuml father 
of the.boy she proposes to adapt to gift to her half 
her husband's estate, but it would certainly be a 
very proper ground for a sapinda to consider when he 
is called upon by the widow for his consent and the 
sapinda would be justified in refusing his assent if 
he finds that, the widow's motive in proposing the 
adoption is in part at least corrupt or improper. 
[p. 726, cols 1-& 2.] 


The question ofthe assent of sapindas to an adop- 
tion by a widow should be decided by the opinion of 
the majority of *the sapindas. But it must be a 
majority of the nearest sapindas and there must 
be such ,a substantial majority as to justify the 
fonclusicn that the adoption is proper and is 
made fin the bona fide performance of a religious 
dgty, Tf the retueal to consent of tha dissenting 
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minority is shown to be based upon proper and 
valid grounds, the mere fact of a majority being in 
favour of the adoption should not prevail. Where 
there are only’ tivo nearest sapindas, one assenting 
and one dissenting, nosquestion of majority, therefore, 
comes in. Ifthe dissent of the dissenting sapinda ig 
shown to be unreasonable it may be ignored and in 
that case the assent of the other sapinda alone would 
be sufficient to validate the adoption. But if on the 
other hand the objection is well-founded the adoption 
cannot be supported. (p. 727, col. 1.] 


It isnot open to a sapinda to refuse to assent to 
an adoftion by a widow merely on the ground that 
the boy selected by the widow is the son of his enemy 
or that the adoption would deprive him of his in- 
heritance. But if in making the adoption the widow 
was actuated by the desire to get her husband's pro- 
perty into herown control, so that she may deal with 
it as she pleased, it is certainly open to the kinsman 
to take the widow's motive into consideration in 
xefusing his assent. [p. 727, cols.1 & 2.1 


Per Venkatasubba Rao, J.—Where the adoption 
had a distinct origin independent of the terms, and 


“the transaction as originally conceived by the widow 


was an adoption pure and simple unattended by 
any conditions, but as the day of adoption was 
approaching, the widow wanted to have an arrange- 
ment made regarding payment of her debts and got 
half the property therefor, it cannot be held that the 
widow was influenced by any indirect, improper or 
corrupt motives! [p. 735, col. 1.] ` 

It is of the very essence of the. rule of consent, that 
the sapindas are presumed to be capable of forming 
an honest judgment, although in the very nature of 
things they are interested parties, and a boy's natural 
father isnot as such incapable in his capacity aa 
& rre of giving consent to an adoption. [p. 737, 
ol 2. 

As the sapindas right to be consulted on an adop- 
tion by a widow depends upon the measure of their 
proprietary (or quasi-proprietary) right, in regard to 
consenting to an adoption the position of the aurasa 
son and the adopted son must be alike, their rights 
to property being equal. [p. 738 col. 2.] : 

When a sapinda has sons the latter do not with 
their father fall in the group of the nearest sapindas. 

ibid.) . ° 
[ del aisé Pantulu v. Balasurya Pvasada Rao 
(14) and Kristnaya v. Lakshmipatti (15) followed. 

A sapinda cannot refuse assent toa widow on any 
of the following grounds :— 

(a) That the reversion8ry interest of the sapinda 
will be prejudiced. [p. 739, col. 1.] : 

(b) That the boy selected is the son of sapinda's 
enemy. [p. 739, col. 2.] 

(c) That the wilow has not personally interviewed 
sapinda. [ibid.] 

* (d) That the widow applied for his consent merely 
for the sake of formality and not with a desire to 
obtain his consent. [p. 740, col. 2.] 


When it is shown that the widow has sought the 
advice of her kinsmen, theeCourt ‘must not embark 
upon an enquiry as to what the motives of the widow 
are in seekang consent. A duty is cast upon the 
widow to apply $r consent and, when she performs 
that duty, her act cannot be questioned on the ground 
that her motifes were bad. [p. 741, col. 1.] * 

Where the number ofthe nearest sapindas is even 
and they are equally divided in opinion, the Court 
will be called on to decide the propriety or bona fides 
of the dinsent, ip. 742 eol, 1. 


[102 I. C, 1927] 


Although the Court has no concern with the 
motives of the widow, they indirectly come into 
notice when it hasto judge ofthe bona fides of the 
dissent—for, it is within the province of the kinsmen 
to go into the widow's motivés in deciding whether 
they shall give or withhold consent. [ibid.| 

Messre. T. R. Ramachandra Iyer and 
Rama Rao, for the Appellant. 

Messrs, S. Srinivasa Iyengar and A. 
Krishnaswami Iyer, for the Respondents. . 


In Apemar No. 62 or 1921. 

Appeal against the decree of tle Dis- 
trict Court, Godavari at Rajahmundry, 
dated the Sth’ October, 1920, in Original 
Suit No. 34 of 1919. 

In O. M. P. No 554 or 1921. 

Petition praying that in the circum- 
stances stated in the affidavit filed there- 
with, the High Court will be pleased 
to admit the documents mentioned in the 
list filed therewith as additional evidence 
in Appeal No. 62 of 1921 preferred to 
the High Cóurt against the decree of the 
District Court, Godavari at Rajahmundry, 
in O, 8. No. 34 of 1919. 


This appeal and the memorandum of ` 


eross-objections filed by the 2ad re- 
spondent and the Civi Miscellaneous 
Petition coming on for hearing on the 
15th to 17th, 21st to 24th and 27th to 30th 
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of September and the lsb, 4th, '5tb, 7th, 
8th, 11th to 14th, 18th and 19th of October, 
1926, and having stood over for considera- 
tion till this day, the Court delivered the 


following : 
JUDGMENT. 

Krishnan, J.-4- This is an appeal from 
the decree of the Distriet Judge of Godavari 
in O. S. No. 34 of 1919 on his file 
which was asuit brought by the respond- 
ent .the Maharajah of Pittapuram to 

ave it declared that the adoption of the 
2nd defendant by the Ist defendant, the 
widow of Venkata Rao, her deceased hus- 
band, is.invalid and not binding on the 
plaintiff and not affecting his rights in 
any way. The suit was decreed in plaint- 


jiffs favour by the District Judge and 


henee the appeal to us by the 2nd defend- 
ant. The lst defendant it may be men- 
tioned died pending the appeal and in 


"her place Surya Prakasa Rao has been 


brought on the record provisionally as the 
3rd respondent. 

The genealogical table given below 
shows the relationship of the parties con- 
cerned in this litigation and will serve 
to elucidate some of the questions raised: 


d) NILADRI RAO 





f 
(2) Surya Rao, 


| 
È Lakshmi Venkayamma. 
. 





g ` 
(4) Venkat Rao, 








died 1850, died Decem- 
(no issue). . » de ber 1869 
| * 
: S . | 
A | | ) ; 
(5) Niladri Rao, (6) Gangadhara (7) Surya (8) Venkata Rao, 
died 1854, *Rama Rao, Prakasa Rao died 4—11—1871, 
no issue, . born 1814, adopted to no issue, 
T died 1890 Bobbili. widow Ist 
defendant 
e. (another widow : 
. Venkagpamma ; 
* Rao, who died). 
. 
CT ESSERE ER | 
f a P jo 
Adopted (12) Plaintiff (9) Surya Rao, (10) Dharma Rao, 
(11) Ramakrishna born 1885, died 1887, no died in 1881 
1873, ¢ issue, widow noissue. 
died April 1914 several minor Chellayamma. . 
I; children. 
: ® y 
e—a eaaa aeaea 
: f E ao "m Tx 
(13) Gangadhara (14) Rajagopal. (15) Rajamannar (16) Sri Krishna, (17) Murale Krishna 
Rama Rao adopted. 2nd Defandant, (minor), 
adopted by 
i . lat Defendant, ' 
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Gangadhara Rama Rao (No. 6 in the 
pedigree) the old Rajah as he is hereafter 
calledin this judgment, when he was the 
zemindar carved out the estate of Gollap- 
rolu which is.the subject-matter of this 
litigation from his Pittapur Estate and 
granted it to his bréther Venkata Rao 
(No. 8 in the pedigree) in lieu of main- 
tenance by deed Ex. O, dated the 8th 
December 1869 (Ex. O-1 being its counter 
part). There was some dispute as to the 
nature of this grant but it was admitted 
before us by the plaintiffs Vakil that it 
wag an absolute grant. Venkata Rao died 
in 1871 leaving as his widow the lst de- 
fendant Ramayamma but no issue. The 
adoption in dispute in the present suit 
was made by Ramayamma to her de-s 
ceased husband Venkata Rao on the lth 
February 1914 in Madras, the person ad- 
opted being Sri Krishna (No. 16 in the 
pedigree) the fourth son of Ramakrishna 
(No, 11 in the pedigree) wlto had himself 
been adopted by the old -Raja in 1873. 
Sri Krishna was a major at the time of 
his adoption, a very unusual circumstance 
as ordinarily minors are adopted and there 
was his minor brother Murale Krishna 
available. It is this adoption that plaint- 
iff is seeking to invalidate as .one of 
the nearest reversioners of Venkata Rao 
being according to him the aurasa son of 
. the old Raja. Defendants while support- 
ing the validity of the adoption denied 
that plaintiff was a reversioner of Venkata 
Rao as according to them he was net 
the son of the old Raja by his wife Mapga- 
yamma as alleged but a stranger boy a 
gupposititious child fraudulently put for- 
ward as his son by her and they plead- 
ed that he was, therefore, not entitled to 
dispute the 2nd defendant's adoption. 


Two main issues arose for decision on the 
'pleadings besides some subsidiarf ones. 
'The first question relafed to the alleged 
aurasa sonship of the plaintiff; it was split 
up into two partsas the burden of proving 
that he was the son of his alleged mother 
Mangayamma was on the plaintiff whereas 
' when that is established the defendants had 
to prove under s. 112 of the Evidence Act 
that the old Raja had no-aecess to Manga- 
yamma at any dime that the plaintiff could 
have been begotten. 


e The isSues were thus framed as 
1 (a) whether the plaintiff isthe son bom 
of&Raja Mangayamma Garu and 


K@ISHNA RAO V. SARDAR RAJAHMUNDRY SIRGAR, 


[102 I. C. 1927] 


1 (b) if so, is he not the aurasa son of the 
Raja Gangadhara Rama Rao. 

‘I'he other issue was issue No, 3, 

“ Whether the adoption of 2nd defendant 
by the Ist defendant is true and valid." 

These are the issues we have to consider 
in this appeale 

Before, however, dealing with the evidence 
regarding issues Nos. 1 (a) and 1(b)aprelimi- 
ary question arises for decision regarding 
the admissibility in evidence of certain 
documents which were tendered by the de- 
fendantsin thelower Oourt but were rejected 
by that Court and which are again tendered 
in this Court in C. M. P. No. 554 of 1921, 
A list of them is given on page 956 of the 
peper-book, Vol. I, parts I and ‘If and they 
have been printed in a separate book. They 
consist mainly of public copies of (4 de- 
positions of witnesses taken in O. S. No. 6 
of 1891 with other documents, asked to be 
admitted along with these depositions as 
they are referred to in them or are fequired 
to explain them. The case of these other 
decuments need not be considered apart 
from that of the depositions. 

The admissibility of these depositions in 
evidence in the present case is governed.by 
8.33 of the Evidence Act which deals with 
the admission of evidence given by witnes- 
ses ina former judicial proceeding as evi- 
dence in a subsequent judicial proceed- 
ing. There are three provisos to the. 
section which must be complied with be- 
fore sèch evidence can be admitted; we are 
here concerned really only with the first 
proviso which requires “that the proceeding 
was between the same pasties or their re- 
presentatives-in-interest.” The «District 
Judge has held that this condition is not 
fulfilled in the present case and I agree with 
him. : ° 

The evidence sought to be admitted was 
given in what is called the lst Pittapur case 
O. S. No. 6 of 1891. That was a suit brought 
by Ramskrishna against the present plaint- 
iff and the Court of Wards as his guardian 
to recover possession of the zemindari of 
Pittapur which had been taken possession 
of by the Court of Wards on, behalf of the 
present plaintiff. There was no doubt an 
issue in that case as to whether the present 
plaintiff was*the aurasa son of*the old Raja 
and large bedy of oral evidence was adduced 
on both sides, Though the first Court had 
given a finding against the present plaintiff 
on the point the High Court in appeal and 
the Privy Counoeil on further appeal did nof 


[108 1. Ô. 1927] 


go into the question, It is true the same 
issue has arisen in the present case but 
Ramakrishna is not a party here though 
plaintif is. It is only if any of the defend- 
ants here can be held to be " the represen- 
tative-in-interest " of Ramakrishna in the 
previous suit that 8.33 proviso will apply. 
Itis not contended that the lst defendant 
the widow is in any_sense such a representa- 
tive. But it is strenuously “argued for the 
appellantthat the 2nd defendant issuch a re- 
presentative. It seems impossible to hold that 
2nd defendant is not sued hereas the edopted 
son of Venkata Rao with reference to Gollap- 
rolu estateand as such itis difficulttosee how 
he could be treated as the representative of 
Ramakrishna who was suing to recover Pitta- 
pur Estate in his own right as the next heir 
of theold Raja on his death. If any one 
could be treated as his representative-ih- 
interest it will only be his eldest son who 
might succeed him in the zemindari on his 
demise. Even as one of the junior sons of 
Ramakrishna: the 2nd defendant cannot be 
treated as his representative ; he is sued in 
the present suit only as the adopted son of 
Venkata Rao. 

‘Alengthy argument was addressed to us 
as to the meaning of the words “their re- 
presentative in-interest" in the section. It 
was said that the words meant a person who 
had the same interest in the question at 
issue as the person or persons in the second 
judicial proceeding irrsespective of what the 
subject-matter of the second proceédings was 
and it was argued that as Ramakrishna and 
his sons and other members of the Pistapur 
family were equally interested in prevent- 
ing a stranger from entering into the family 
circle as a member of it and as such entry 
was a common danger to all the members to 
be warded off, Ramakrishna is a representa- 
tive-in-interest of the 2nd, defendant whe- 
ther one looks upon him in his capacity as 
Ramakrishna's son or an his capacity as the 
adopted son of Venkata Rao for the latter 
was alsoa member of the Pittapur family. 
Though Venkata Rao was diwided from the 
old Raja as the result of Exs. O and O-1 stil] 
it is said heis not divided from him as to the 
impartible zemindari of Pittapur. These 
are ingenious contentions which are difficult 


to follow and Are based on the.contention: 


that when the proviso talks of ‘‘their repre- 
sentatives’ we must read the wor “their” 
.as referring to the parties in the second 
proceeding. The use of the word “ was" 
in the past tense -in the proviso it 
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is argued shows that “the proceeding” 
referred to iu it, must be the earlier 
or the first- proceeding and the proviso 
when expanded would then read as 
follows: “ that the first judicial proceeding 
was between thesame parties as in the se- 
cond judicial proceeding or between the re- 
presentatives-in-interest of the parties in the 
second judicial proeeeding." The wording 
of this proviso is perhaps a little defective 
as pointed out by Ameer Aliand Woodroffe 
in their book “The Law of Evidence ap- 

licable to British India” 8th Edition, page 
353; instead of the words “ their representa- 
tive inbinterest" the words should have 
been “those whom they represent in in- 
terest,” or the word “is " should have been 
used instead of “was” so that the proceeding 
may be read as the second proceeding. The 


.meaning, however, seems to me quite clear 


and has never been doubted ; the parties in 
the second proceedings in which evidence 
is tendered must be the representative in- 
interest of the parties in the first proceeding 
or in other words should be persons who 
derive their title through or claim under 
them orshortly are their privies. The 
English rule is stated very clearly in 
Taylor on Evidence llth Edition, para 467 
as follows: "Evidence taken on the first trial 
is admissible in a second trial if, although 
the two trials benot between the same parties 
the second trial is between persons who 
legally represent the former parties or are 
their privies in estate." Halsbury’s Laws 
of England states the rule in para. 75] 

Vol. 13, page 516 thus “at common law 
depositions taken in a judicial proceeding 
are admissible in evidence in a subsequent 
juditial proceeding in proof of the facts 
stated therein provided the proceedings ar 

between the same parties or their privies.' 
The observations of Lord OCottenham in 
Humphreys v. Pensam (1) that “ depositions 
can only be read for or against those who 
are parties or privies to the suit in which 
the depositions were taken ; and they cannot 
be read fora party, unless they can also be 
read against him " arecited. 


There is no reason to suppose that "the 
Indian ruleis inany way different from the 
English rule on this point. The words 
"representative-in-interest " occur also in 
s. 2l of the Evidence Act and there they 
cannot possibly, have the megning suggests 
ed by the appellant's Vakil. There is no 


(1) (1836) 40 E. R. 498; 1 My. & Cr, 562? . 
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reason to construe the same expression 
(E OFI in different sections of the same 

ct 

Appellant’s Vakil has cited certain cases 
on res judicata where a finding in a suit 
brought against a widow representing 
the estate of her husband has been held 
to beres judicata against the reversioners 
in Risal Singh v. Baltant Singh (2)and 
Vaithialinga Mudaliar v. Srirangath Anni 
(3). Those decisions are based on the fact 
that the widow represents the estate for 
herself and the  reversioners and eon a, 
principle analogous to that em'sodied in 
Explanation VÍ to s. 11, Oivil Procedure 
Code, tho latter should be held to claim 
under her. The caseof the vatandar in 
Radhabai v. Anantrav Bhagvant Deshpande 
(1) proceeds on a similar principle. They 


recognize no doubt a certain extension of. 


the Tule of res judicata and such exten- 
sion has also been recognized with refer- 
ence to s 33 of the Evidence Act in the 
case of Patinharkurn v. Raman Varma (9) 
in the case of holders of Malabar Stanoms. 
But the position in the case before us is 
not in any way analogous to these cases. 
Here Ramakrishna was not litigating on 
behalf of anybody but himself. The Eng- 
lish cases in which such extensions have 
been rocognized are representative actions 
as in Llanover v. Hemfray (6). 

The argument thats. 33 can be applied 
without any reference to thesubject-matter 
of the two suits seems clearly wrong. The 
ease of Doe v. Earl of Derby (7) shows that 
the same title must have come into question 
in each case. The words ‘representative-ip- 

. interest’ clearly shows that we have to 
consider the interest involved in each case 
and they must be the same, orsinfilar. With- 
out reference to the subject: matter it can- 
not be predicated that one is the represent- 
ative-in interest of another. Here we have 
two different and distinct estates involved 

*in the two suits, the Pittapur and ,Golla- 


ud ) 48 Ind. Cas. 553; 40 A. 593; 28 C. J. 519; 24 
T. 361; 9 L. Ww. 52.23 C. W. N. 336; (1919) M. 
WA . 155; 36 M. L. J. 597; 21 Bom. L. R. 511; 45 L. A. 


P. C. 

a 92 Ind. Tas. £5; 48M. 883; A. I. R. 1925 P. O. 
249; L. R. 6 A. (P. C.) 169; 49 M. L. J. 769; 42 O, L. 
J. 563; 30 O. W. N. 313; 28 Bom. L. R. 173; (1926) M. 
W.N. 11; 52 I. A. 322 (P. C) 

4) 9 B. 198, 5 Ind. Dec. (x. 8.) 133. 

5) 24 Ind. Gas 519; Ps L. J. 669, 
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prolu Estates. On this ground also the evi" 
dence tendered must be rejected. 

For the above reasons 1 agree with the 
District Judge that the depositions tendered 
are inadmissible in evidencein this case. We 
have now to consider issues Nos. 1 (a) and 1 
(b) on the evidence on record. 

I shall now proceed to consider issue No, 1 
(a) first which „raices the question whether 
Mangayamma i i$ the mother of the plaintiff 
as alleged by him or not. The circum- 
stances ; leading up to the alleged birth of 
the pldintiff may be ‘briefly stated. Manga- 
yamma was married in 18bl when she was 
16 years’ old, and had attained her puberty, 
to the old Raja who was then a lad of 17. 
They lived together in Pittapur but she 
showed no signs of pregnancy. The Raja 
nyrried a second wife Sitayamma in 1865 
and againathird wife Subbayamma general- 
ly known as Nuzvid Rani in 1871. Jn 1879 
he again married his fourth wife Rama- 
yamma, who, however, died socn after in 
1882. Not having any childfen by any of 
his wives he seems to have conceived the 
idea of taking a boy as his son in adoption 
as he was anxious to defeat the claims of 
Surya Rao (No. 9 in thepedigree) who would 
succeed to his estate if he died issueless, 
and:whom he particularly disliked. His 
choice fell upon Ramakrishna (No. 11 in the’: 
pedigree), the brother of the late Rajah of: 
Venkatagiri and of the present Maharajah 
of Bobbili. He adopted Ramakrishna in 
September 1873. In 1881 Mangaysmma 
developed what seemed to besymptoms of 
pregnyncy and her Seemantham cere- 
mony was performed on a grand scale at 
Samalkota jn April 1881. It isnot disputed 
that it was generally beljeved that she was 
really pregnant (see para. 14 of the, District 
Judges judgment), The old ‘Raja Ewas 
undoubtedly "of „that opinion as appears 
from his letters to bis legal adviser and 
friend Mr. Willie Grant of Madras and to 
his agent Venkatarangam Chetti in Madras, 
See Exs. LX (2), XXXVIII (a), LX (c), LX (d) 
LX (aa), XXXVIII (d) LX 0), LX (e) 
bX (f) LX ig), LX (h), LX (k) and LX (0). 

Seemantham, it may be mentioned, is 
the ceremony performed among Hindus at 
the first pregnancy of à woman, generally 
between the fourth and the eighth months of 
pregnancy, Mangayamma went away soon 
after to her- ‘parents’ house in-Tiruvur for 
confinement, and remained there in all for . 
over three years, It would appear from the 
evidence that she had what seemed like 
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labour pains after the ordinary period of 
gestation of nine months but she brought 
forth no child at all. All the appearances 
of pregnancy still continued. The evidence 
is thatthey continued fog 4 nine months’ 
periods, that is for three years inall, when 
they mysteriously disappeared and she re- 
gained her normal appearance; and the 
witnesses say her menses wer@ re-establish- 
ed. The witnesses who speak on the 
point are P. Ws. Nos. 97, 98, 99, 100 and to 
some extent 101. There does not seem to 
be any special reason to discredit their 
evidence or to think Mangayamma was 
merely feigning. The symptoms would 
seem to suggest that the lady had what is 
known to medical science as ‘Spurious preg- 
nancy" or pseudocyesis. Several medical 
works were cited to us as to this peculiaf 
condition of women; among them were 
. Gallabin and Blacker's Practice of Mid- 
wifery, page 191, Playfair's Science and 
Practics of Midwifery, Vol, I, page 182 
and the, recent publication of Fairbairn 
called — Gynzesology ‘with . Obstetrics, 
page 103. The following pa:sige may be 
quoted from Fairbairn to understand what 
spurious pregnancy islikeand how it is 
caused.  "pseudocyesis is the term used 
forease8 in which signs and symptoms 
simulating pregnancy are present, some- 
times deceiving patient and medical ad- 
viser. The condition occurs most frequent- 
ly in women with an intense desire for a 
child, those married late in life or near the 
climacteric or those to whom a succeggor is 
‘important for financial or family reasons. 
There may be some mental instability or 
actual delusion, of the errorof Which it is 
impossible to cofivince: the patient. In 
other casts the preghancy maybe feigned, 
to obtain damages, force marriage, or ex- 
tract blackmail, or in the case of a married 
woman as a preliminhry to producing a 
euppositious child. In such cases there may 
be amenorrhoea, indefinite changes and the 
woman may state that she,has morning 
Sickness, and has felt movements which 
has led to the loosening of her garments’ 
There may bea definite swelling of the ab- 
domen simulating pregnancy, followed by a 
spuriouslaboun” , 

itis the defendants’ case on the’ other 
hand that she had noappeargnoe of preg- 
nancy at all in Tiruvur but” was only 
pretending that she had, watching all the 
time for an opportunity to get hold of a 
male child and passit off asher own son. 
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The Venkatagiri people on behalf of Rama- 
krishna seem to have gone tathe length of 
setting up spies in Tiruvur to watch the 
movements of Mangayamma to see whe- 
ther she was making any attempt to 
smuggle achild and to prevent it. l am 
inclined to think there was no real ground 
for the suspicion. It is true they have 
called a witness D. W. No.15 who speaks 
of such an attempt but as he is discredited 
by the District Judge (para. 20 ofjudg- 
ment) and is entirely uncorroborated, I can 
płace no reliance on him. In any ease there 
was no child either bora of Mangayamma 
or smuggled by her in Tiruvur. 

While Mangayamma was in Tiruvur the 
old Rajah married three more wives in 
succession in the course of 3 months from 
April to June 1884, namely, the Viravaram 
Rani, the Chitrada Rani and the Bobbili 
Rani. This seems to have wakened up 
Mangayamma lest she lose the favour of her 
husband and she came away from Tiruvur 
in August 1834 to Rajahmundry where she 
stayed till November, whence she went 
over to the Rajah's residence in Pittapur 
itself. 

While she was thus living in Pittapur it 
is the plaintiñ’s case that she became again 
pregnant by the Rajah about the end of 
January or beginning of February and that 
he was born as the result of that pregnancy 
as the son of Mangayamma and the Rajah 
on the night of the 5th October, 1885. 

It is the case of both sides that on the 
night ofthe 5th of Octobena child was in 
Mangayamma's room in the Fort and that 
child is the plaintiff. The real question for 
decisio is whether that child was a child 
given birth to atthe time by Mangayamma 
or was a child of a stranger woman smuggled* 
into her apartments from outside by her 
dasis Jalde Appi and P. Seetha with the 
help of her contidential servant Kanakayya 
as alleged for the defendants. Considering 
this event took place over 40 years ago the 
plaintiff being now 41 years olda gcod 
portion of the evidence has been lost by the 
death of witnesses; and one has to beay in 
mind also that the witnesses are now 
speaking to events which happened long 
ago. The contention of the appellant's 
learned Vakil before us mainly'is that the 
circumstances of this case indicate the 
extreme improbability of sMangayamma 
having become pregnant and having given 

birth to a child on the night in question and 
he, therefore, asks us to accept as true the 


- standing and 
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evidence given by the two dasis Appi 
and Seetha as to the introduction of the 
child and to hold that the plaintiffis not 
the son of Mangayamma The circumstances 
he refers to are :— | 
l. The act that the pregnancy in 
question here is the first pregnancy ofa 
woman who was 40 years old and who 
had been married and living with. her 
husband for about 24 years and yet was 
sterile till then. f | 
2, Spurious pregnancy occurs in sterile 
women generally at their climacteric pr 
the period of their menopauseeagd there- 
after conception is impossible or extremely 


rare. . 
3. The old Rajah was suffering from 
obesity, diabetes, gonorrhea of 15 years 
other diseases and was 
probably impotent and he is not likely to 
haveimpregnated Margayamma in February 
1885 as alleged; she had no symptoms of 
enancy in Pittapur. 
PE ie ene of what tock place in 
Mangayamma's room indicates that there 
were really no labour pains and no child 
birth. These are the contentiors raised and 
they may each be considered separately. 
- Asregards No.litisno doubt true that 
the likelihood of first pregnancy in a woman 
of 40 isvery small. Nevertheless it cannot 
‘be said that .she will not conceive; such 
conceptions though rare are known. Aprel- 
-Jant’s Vakil himself does not deny it. He 
places more stress upon his second objection 
based on Man gera aie pregnancy. 
The medical books cited no doubt do 
countenance the idea that in sterile women 
pseudocyesis appears generally toyards the 
time of menopause but here again it is not 
ea necessary inference from ‘pseudocyesis 
that menopause has occurred and that no 
further pregnancy will take place. Dr. 
Hingston the medical expert examined as 


P. W. No. 103 says that spurious pregnancy 


rather helps towards subsequent real 
pregnancy than hinderg it. In ihe case of 
Mangayamma there is positive evidence that 
she had menses after the symptoms of 
sphrious pragnancy subsided in Tiruvur (P. 
Ws. Nos. 97 to 100) and again ehe had them 
for some months, after the plaintiff's birth; 
the District Judge has referred to this 
evidencein para. 45 ofhis judgment; and 
corroborated as it is by entries in the 
accounts there is no reason to distrust it. 
Menopause occurs in India according to Dr, 
*Hangston about the 45th year; in England 
E: . 
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the chances of conception and of childbirth 
are not taken to have come to an end till à 
woman is 52 or 53 years old. There is thu8 
nothing in these two above-mentioned 
circumstances to militate necessarily against 
the truth of Mafgayamma's delivery. The 
utmost that could be said is that it would be 
an occurrence of an unusual character. The 
third objeotign tsken rather depends upon 
issue No. 1 (b) dealing with the old Rajah's 
powers of potency. This issue itself was 
not very seriously pressed before.us as the 
learned Vakil for the appellants rightly 
appreciated that the evidence now on record 
was too meagre to establish impotency more 
especially, in view of the fact that 
Viravaiam Rani, one of the wives of the old 
Rajah, was admittedly actually pregnant 
ebetween February and October 185 end 
gave birth to a daughter, socn after plaintiff 
was born. It was feebly suggested that this 
child was the result of an act of unchastity 
on the part of the Rani committed while she 
wasin her parents’ hcuse' where she had 
gone about thetime. Itbisessy*to make 
such an imputation but there is no proof of 
itatall It must be rejected. If the Rajah 
could have a child by Viravaram Raniin 
spite of his ailments, he could bave another . 
at the same iime by Mangayamma unless 
she wasincapable of conception. Objection 
No. 3 is also thus not of any force. 

The 4th objection depends on the evidence 
as to Mangayamma’s appearance before 
plaintiff's birth and as to what took place . 
on the night of the 5th October 1885 when 
plaiftiff was said to have been born. 
Defence case is that there wereno symptoms 
of pregnancy in Mangayamma before the 
birth of plaintiff, but as ,pointed out by the 
Distriet Judge in paras. 21 and 22 of his 
judgment thereisa considerable body of 
evidence on the plaintiffs side of old and 
-respectable ladies who speak to her having 
all the sppearance*of a pregnant woman 
before the plaintiff's birth and of losing 
that appearance thereafter, The evidence 
of some of these witnesses is, it is true, 

«open to attack; they are distant relations of 
the plaintiff's or interested witnesses, but 
even leaving them out thereis sufficient 
evidence to think that Mangayamma did 
have the appearance’ that these witnesses 
speak to, The District Judge has carefully 
analysed ilis evidence at length and it is 
unnecessayy for meto go into it ingetail 
again. In fact this evidence is one of the 
strong points on which the plaintif's Vaki] 
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relies. It should be noted that it is not the 
defendants’ case that Mangayamma had an 
attack: of spurious pregnancy. while in 
Pittapur, in which case the appearances 
might be consistent with their case. The 
next point urged was that the evidence as to 
the commencement of labour pains on the 
5th on plaintiff's side is very discrepant, 
Some- witnesses putting them as having 
begun in the morning, others at different 
hours of the day and some even so late as 
in the evening, It issaid that ther& were 
really no labour pains at all, as the evidence 
is that the old Raja and the Doctor 
Dharmaraju P. W. No. 48 were all asleep at 
the time that Mangayamma was being 
confined; this, it is said, is a very unnatural 
condition of affairs, as Mangayammaas a 
primipare would have suffered great pain 
and would have screamed out and created 
sufficient noise to wake up all sleepers if she 
was really being confined. It is also pointed 
out that there'is a discrepancy in the plaint- 
iffa evidence regarding the cutting of naval 
cord of the child. These criticisms do not 

seem tome to carry much force. The 
important thing is the evidence as to 
Mangayarama getting labour pains that day, 
for that would indicate her subsequent 
confinement, andthere isa good deal of 
evidence on the point which the District 
Judge has referred to at length in 
para. 26. 

The absence of a midwifein the room was 
also commented upon. Ordinarily one 
would have expected a midwife to be present 
but the Ranis seem toebe content with 
having their maids to attend on them and 
act as midwives, The same procedure was 
adopted.in the case of Viravaram Rani’s 
confinemeñt some 15 days after. The ab- 
sence ofa midwife does not, therefore, lead 
to.apy suspicion. Thera was Dr. Dharmaraju, 
P. W. No. 48, ready to help if anything went 
wrong. Hisevidence which the District Judge 
has accepted and which there is nothing de- 
finite to justify one in rejecting speaks to his 
having remained outside the Rani’s room te 
be ready to help. The old Raja has no doubt 
given a very handsome pension to him which 
js continued bythe plaintiff and a house 
worth Rs. 2,000; but‘it does not follow that 
this favour was shown to him to make him 
give false evidence in suppore of the fact of 
the,child being the Raja's child. It was also 
urged by the appellant's Vakil that plaintiff 


^' hasadduced no evidence as to his actual 


pirth from the womb of Mangayamma, 
46 l 
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Bodithi, a dasi, and Chitrada Rani who 
were both present besides*others are now 
dead and gone and as 40 years have now 
elapsed since the event no great weight 
can be attached to this criticism. What is 
proved clearly indicates that Mangayamma 
gave birth to the child. 

The evidence of Dr. Dharmaraju is very 
material in the matter as he and the Raja 
went into Mangayamma's room immediately 
after the plaintiff's birth was announced and 
he felt the pulse of the lady and saw the 
afterbiptheon the ground. His evidence is 
very clearly in favourof the plaintiff's case. 


“I have already stated that there is no good 


reason for. discrediting him. Defendant's 
objections except that they throw some 
suspicions on the plaintiff's story are not in 
«my opinion, sufficient to justify us in discre- 
diting it altogether, The question then is, 
can we believe tha evidence of the two dasis 
Appiand Seetha who speak directly to the 
introduction of the spurious child. They 
give a rather fantastic story that on the 5th 
October.late inthe day they were suddenly 
called by Mangayamma who confided to 
them her intention to smuggle a child and 
asked them to help in the matter by going 
at night to the wall of Lakshminarayana 
Doddi on the outskirts of the fort and 
bringing away the child which they were 
told that one Kanakayya would bring there 
and they agreed. The story on the faceof 
it does not look a very probable one. If 
Mangayamma wag really smuggling a child 
she would have taken greater precautions 
than confide to these dasis who are not 
shown,to be her confidential dasis. The 
dasis do not seem to have taken auy parti- 
cular precautions themselves, but only went 
to Kanakayya and "brought the child hé 
had ready there. The risk of discovery 
was great and yet nothing seems to have 
been done by way of precaution. Bodithi, 
another dasi, is said to have gone and. 
brought the afterbirth through another 

route where she had to pass through certain 

parahs or guards. Seetha has not been 

examined as a witness now, as she is dead, 

butthe evidence given by her in the pre- 

vious suit has been filed and read. It 

was admitted under 's, 32, cl, (8) of the 

Evidence Act on the ground that her 

evidence made her liable to prosecution as 

an abettor of the crime of *intfoducing a 

spurious child. The respondent's Vakil has 

objected to this evidence and it is doubtful ` 
whether it: is admissible. Assuming, 
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however, it is, there isonly her evidence and 
Appi's to support the defendant's story of 
the child being'smuggled. The District 
Judge who heard the evidence of Appi has 
discredited her as being a worthless witness 
and it is not possible for us in appeal to rely 
on such a witness, Seetha gives the same 
story. They are both witnesses of no 
particular credit snd are*on their own show- 
-ing accomplices and I must decline to act 
on their evidence especially as it is in 
contradiction of the evidence on the plaint- 

. iff's side which seems to be far more reliable. 
It is clear that at any rate it is*ensirely 
inadequate to justify us in interfering in 
appeal with the District Judge and holding 
that the plaintiff the Maharajah is not the 
son of hia parents. 

As pointed out by respondent’s Vakil, the 
very moment the old Rajah was appraised 
of the plaintiff's birth he accepted him as 
his aurasa son and proclaimed him’ to the 
world to be such. On the very night guns 
were fired from Pittapur Fort. The 
Brahmins were given presents. Relations 
and friends and important officials were 
informed of the event, There is a good 
deal of evidence toshow that the Rajah’s re- 
lations all accepted plaintiff as the Rajah’s 
son and  atiended his Bharasala and 
Annaprasanam ceremonies and treated him 
as the real son of the Rajah. The learned 
District Judge has set out'all this evidence 
at full length and it is, therefore, unneces- 
sary to discuss it again. 

It is clear that the plaintiff's parents 
fully recognized him as their son and he 
was treated by all others as his son. Rama 
Krishna who stood to lose so much bye the 
birth ofthe son took no immediate steps 
to challenge it except to write a letter some 
six months after, asking the old Rajah for 
particulars of the birth of his son to which 
the Rajah replied indignantly that he had 

. already informed him of the event by 
telegram at the time; it was only after, the 
old Rajah’s death in 189J that Rama Krishna 
ventured to challenge it in a Court of 
Law. 

Now*it has been laid down by the House 
of Lords in the famous Douglas Peerage 
case reported in Notable British trials; 
Scotch series, the Douglas cause on page 
152 that "where & child establishes the 
possession of filiation which is the acknow- 
ledgment of the parents, and habit and 


repute everything must be presumed.in his. 


fayour and he cannot be dispossessed of 
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that estate except upon clear, strong and 
decisive evidence." "Though in the present 
case the burden was initially on the 
plaintiff to show:that he was the son of 
Mangayamma it was shifted on to the 
defendants as soon as he showed that he 
had been acknowledged byhis parents to be 
their son and that he has been accepted as 
such by repute and habit for the last 40 
years; it would require much clearer and 
stronger and more reliable evidence on the 
defendagt's part to justify a finding against 


» the plaintiff's paternity. 


The motherhood of Mangayamma being 
found, it is conceded that there is no case 
to disprove the fatherhood of the old Rajah, 

Inthese circumstances, I accept the Dis- 
trictJudge's findings on issues Nos, 1 (a) and 
1 (b and find that plaintiff is the aurasa son 
of the late Rajah of Pittapur, Gangadhara 
Rama Rao. 

The next issue for consideration is the 
3rd issue as to the truth and validity of the 
adoption of the 2nd defendant by the Ist 
defendant. The truth of the adoption is 
not now disputed. The adoption ceremony 

was carried out on the morning of the 15th 
February, 1914, in Moti Mahal in Madras in 
the presence of a number of very respectable 
witnesses who have all attested the register- 
ed deed of adoption, Ex. XVI. The 
evidence is conclusive on the point. The 
suggestion made on the plaintiff's side in 
the lower Court that Rama Krishna was 
notin a state of health or mind to take part 
in the adoption ceremony or to give away 
the boy in adoption is not now persisted 
The homam was*subsequently perform- 
edin the burgalow of the Maharajah of 
Bobbill, The question thatvemainsis thus 
only as to the validity of the adoption. * 

The plaintiff's objections to the validity 
of the adoption gre formulated by the 
District Judge in pa, 121 of hisjudg- 
ment. 

They may be stated as follows:— 

(1) The Ist defendant made no bona fide 
attempt to obtain plaintiffs consent; she 
had*made up her mind to adopt the 2nd 
defendant whether plaintiff consented or 
not and her’ letter, Ex. EE-9, asking for 
consent wassent as a mere formality. 

(2) Plaintiff's refusal was proper and 
justified on aecount of the unfitness of the 
boy and of the fidture of the arrangements 
under which the adoption was made, * 

(3) Rama Krishna's consent by itself wa 
ineffective and legally insufficient to suppor 
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the adoption. Plaintiff being the aurasa 
son of the late Raja and, therefore, of 
Superior status to him and the head of 
the family, his objection should prevail. 

(4) The adoption being made 40 years 
after lst defendant's husband's death under 
the influence of her brothers and nephews 
and from corrupt and improper motives to 
defeat the plaintiff's reversionary right and 
to secure half the estate and other benefits 
for herself and for her brothers jt is 
invalid. ` 

(5) She had no power of adoption as her 
husband had entered into an agreement not 
to adopt and that implied a prohibition by 
him to her not to adopt. 

These are the objections which have been 
urged before us as well and they are the 
ones we have to deal with. - 

The Distriet Judge has upheld the first 
objection and thinks that the lst defendant 
did not make.a bona fide attempt to: get 
plaintiff's consent and did not care to be in- 
fluenced by his advice and that that ground 
alone was suffieient to hold the adoption to 
be invalid. He deals with the point in 
para, 130 of his judgment. 1 am ofopinion 
that on the evidence this view cannot be 
supported. We find that after obtaining 
Rama Krishna's consent letter, Ex. XV 
(a), dated 30th January, 1914, she wrote to 
plaintiff her letter Ex. EE-9, on the 
2nd of February for his consent. As she 
was proposing to adopt Rama Krishna's 
son she had naturally to make sure of his 
consent first, There is nothing wrong in 
the wording of letter Ef. EE-9; in fact 
the plaintif admitted in the witness-box 
that it was a proper letter. I4 is now 
dicoverefi that it does notexpressly men- 
tion that plaintiff is a sapinda. That is of 

. no importance; it is as'a sapinda that 
plaintiff has asked hig consent and in no 
other capacity. The District Judge says that 
she had made up her mind to adopt before 
sending  Ex.; EE-9 whether plaintiff 
consented or not. No doubt she had provi- 
sionally arranged to take 2nd defendant irf 
adoption but there is nothing to justify the 
conclusion that she had finally made up her 
mind on the peint ar that she would not 
have listened to plaintiff's advice if there 
were good reasons forit. Her eonductin 

. sending him a reminder,” Bx. EE-10, 

on 7th February 1914 giving her altered 
address when she did not get plaintiff's 
reply promptly clearly shows that she was 
anxious to have hig reply before making 
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thé adoption. As a matter of fact she made 
the adoption only some 2 cr 3 days after 
she received his reply, Ex. EE-11. It 
is true she had made arrangements toper- 
form the adoption sometime previous to 
receiving plaintiff's reply. She might have 
done so in the hope that plaintiff would 
not object. The District Judge mentions 
it as a point against the Ist defendant 
that she did notsend HE 9 bya special 
messenger, but by registered post. Surely 
she cannot be blamed for sending an im- 
portant eletter like Ex. EE 9 by register- 
ed post. Whatever other objection may be 
urged tothe adoption, I think objection 
No. 1 is a futile one and must be rejected. 

Taking objection No.5 next, I agree with 
the District Judge thatthere is no force in 
it either. It is true that in the agree- 
ment Ex. O-1, para. 8 (counterpart Ex. 
O) there is a covenant by the Ist 
defendant's husband Venkata Row not to 
adopt with a counter-covenant by the 
plaintiff's father not to adopt either. These 
are personal covenants and it is not ex- 
plained how it could bind the Ist defen- 
dant. It issaid that it implies a prohibition 
against the widow by the husband not to 
adopt. Now plaintiff's father did not con- 
sider himself bound by the covenant and 
he adopted Ramakrishna in spite of it. 
Why should Venkata Row be treated as in 
a different position and his covenant be 
treated as even amounting to a prohibition 
to his widow. I, agree withthe District 
Judge that an implied prdhibition is suffi- 
cient to prevent a widow adopting ; it ia not 
necegsawy to prove an express prohibition. 
The Ramnad case, [Collector of Madura v. 


- Mottoo Ramalinga Sathupathy (8)] shows it 


and the statement in Sri Balasu Gurulinga- 
swami v. Sri Balusu Ramalakshmamma 
(9) is not intended to lay down a 
different rule See Shiyali Subraya Chetti 
v. Calge Subraya Chettiar (10. But I, 
consider the circungstances here do not show 
any implied prohibition at all This ob- 
jection also fails. 


. A. 897 at p. 442; 10 W. R.P. C. 17:1 

.1;2 Suth. P.O. J. 135; 2 Sar. P. C. 2. 
: 389; 1 Ind. Dec. (N. 8) 1: 3 Mad. Jur. 218 
8 


398 at p. 408; 21 A. 409; 26 I. A 113: 1 

. R 226; 3 C. W. N. 427; 9 M. L. J. 67; 7 Ser, 
J. 330: 8 Ind. Dec. (N. 8.) 286 (P. C) a 

10) 37 Ind, Cas. 404; 21M. L. T, 315; 5 L. W, 


(8) 12 M. 
B. L. R. P. 
361; 20 E. 
(P. C.). 
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Before taking up the other objections onthe day after the adoption. It had to be put 
for consideration, Í think it necessary to set ^ off on account of the absence of the Maharaja 
out what I consider to be the facis proved of Venkatagiri but itactually took place early 
jn connection with the adoption, Plaintiff in March. It is the plaintift’s cage that these 
swears that some time before the adoption, were all conditions attached to the adoption. 
in 1913, the lst defendant applied to him Defendants contend thatthe adoption stood 
for pecuniary help and though the latter by itself, independent of these arrangements 
denies it I think itis true. Plaintiffs evi- which were made separately by the adopted 
dence is corroborated "by the fact that boy of his own free-will and choice. It is in 
the lst defendant's brother Sitaramaswami this connexion that a good deal of argu- 
also spoke about money help to plaintiff's ment wasaddressed to usas to when the 
then Dewan P.W. No. 111, whois a First adoptiomwwas "settled." If the word “settled” 
- Grade, Deputy Collector whose services had *is to be understood as meaning that the 
been lent by the Government to the plaint- negotiations about the adoption resulted in 
iff. His evidence on the point is accepted an understanding that Ramakrishna was to 
by the District Judge and thereis no reason give his son in adoption and the lst defend- 
for-us not to do so. Some letters, Ex, ant was to take himin adoption it may 
EE series, were produced in corroboration be ihatit was "settled" in January as D. 
of plaintiff's statement, butthe lst defend- W.’ No, 1 says. It is, however, clear — 
ant denies her connection with those which that all the terms were not then settled nor 
ask for money. I agreewith the District possibly even proposed. It does not follow 
Judge that the letters were sent by her or that the Ist defendant did not mean to 
with her knowledge, for reasons given by ask for the other terms as well, Subse- 
him and I find that the Ist Hh Nace did quently we find that before the adoption 
ask plaintiff for money in 1913. Thelast was actually made it was agreed between 
letter was in December 1913 and it was then the parties that the terms about settle- 
that the Ist defendant knew for certain that ment, maintenance and possibly marriage 
she could not expect any financial kelp from shouldbe carried out. Defendant witness 
plaintiff, We find the idea of ihe adoption No, 1 himself speaks to this. Probably there 
developed shortly thereafter. It may beas was no talk about the Venkatagiri loan 
D. W. No. 1 says that the idea was atthe time as it was an arrangement to be 
- first mooted a year previous to the actual made with a third party, the Raja of Ven- 
adoption, but notbing much was done then  katagiri. Whatever the position may be as 
regarding it. According to hisevidence the regards the marriage of the 2nd defendant, 
present adoption was settled about 20 0r30 the arrangements about the settlement 
days before it took place (fee page 421 of and themaintenance must have been made 
his evidence) That would be about the sometime before tbe 6th of February for 
45th or 2Cth of January 114, Itis nottod we find the stamp-papers purchased for the 
‘ar fetched a suggestion, therefcre, to*meke . two deeds XVII and XVII (a) on the 6th 
that the idea of carrying cut the.adoption February along with the stamp {or the 
had some ccnnection with ist defendant's adoption deed Ex, XVI. It is tco much 
failure to raise money from the plaintiff. to ask one to’ believe that the settlement 
That she evidently wanted money is made and’ maintenance arraggements had no in- 
manifest by the fact that she borrowed trinsic connection withethe adoption ; there 
some Rs. 24 lakhs from the Rajah of can be no doubt, as the District Judge re- 
Venkatagiri in July, 1914, soon after she was marksin para.110 of hisjudgment “ thatthe 
in a position to offer him proper, security terms embodiedein Exs. XVII and XVII (a) 
by obtaining half the Gollaprolu Estate were settled as part of the adoption arrange- 
absolutely as the result of the adoption. We ment” before the adoption was made ; the 
find the day after theadoption, the adopted whole is one transaction. Whether the 
boy executing two deeds, one settling half marriage is part of that transaction or not 
the Gallaprolu Estate absolutely on the lst is perhaps open to doubt. It seems to me, 
defendant Ex. XVII and the other Ex. therefore, we have to judge of the validity 
XVII (a) binding him to give her amain- of the adoptien on the footingthatit was 
tenance of Rs. 600 a month. It is also carried out by the Ist defendant in part at 
in evidence that his marriage with the least withthe'object of andforthe purpcse 
daughter of ist defendant's brother Sita- of getting half her deceased husband's 
rafhaswami had been arranged to-takeplaca estate into her akeolute centroleo that gh 
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may dispose ofitas she pleased, by either 
mortgaging itto raise money as she did 
under Ex. XVIII or by alienating it in 
toto as she did by Wilf in favour of one of 
her nephews. The Ist defendant may well 
be credited with an intention to benefit 
her deceased husband's soul as that is 
` always a consideration for an adoption but 
her main object wasundoubtedly to get 
her husband's property or as mugh of it 
as she could get, into herowa hands abso- 
lutely. 

On these facts it is urged that the widow's 
motive in making the adoption must be 
held to be corrupt and improper and the 
adoption held to be bad in consequence, 
and that in any case the plaintiff was 
justified in relying on such motive in re* 
fusing his consent to the adoption and 
ihat plaintiff having properly refused his 
consent, the assent of one only, viz, Rama- 
krishga of two sapindas is not enough to 
validate the widow's adoption. These 
are, in other words, the three remaining 
objections raised by the plaintiff, I am 
inclined to think there is force in these ob- 
jections. 

It was in the Ramnad case, [Collector of 
Madura v. Moottoo Ramalinga Sathupathy (8) | 
that the Privy Council first laid down that in 
the Dravida country a Hindu widow not hav- 
ing her husband’sauthority may nevertheless 
if authorized by the consent of his kinsmen 
validly adopt a son to him. There is also 
in that case the oft-quoted passage that 
“ All that can be said is, that there should 
be such evidence of the asseht of kinsmen 
as suffices to Show, that the aet is done by 
the widow in tbe proper and bona fide per- 
formance ofa religious duty, and neither 
capriciously nor from a corrupt motive.” 
There is nothing in any Hindu texts that 
deals with assent of kinsmen and, therefore, 
the law as to the nature and extent of assent 
that is necessary to validate an adoption 
must be gathered from the Privy Council 


and other decisions. 


The second Privy Council case on the 
point. is the Berhampore case, [Sri Viradu 
Pratapa Raghunada Deo v. Sri Brozo Kishoro 
Patta Deo (11) ] The decision itself is not in 
point as the husband's autherity was found 
but there are some observations in it which 
. are of importance. Their Lordships say 


(11) LM. 69; 3 I. A. 154; 11 Mad. Jur. 188; 95 W e. J. 184; 9 E |W. 243; 21 Bom. L. R. 238; 1 U. P. 


R. 291; 3 Sar. P. C. J. 583; 3Suth. P. C. J. 263; 1 Ind, 
Dee, (N. 8.) 45 (P. 0) 
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4. 4 
(page 83*) “ that though the religious duty 
of adopting a son may be the essential 
foundation of the law of adoption and the 
effect of adoption on devolution of property 
a mere legal consequence it was not impos- 
sible to see that there are grave social ob- 
jections to making the succession of pro- 
perty and it may be in itho case of colla- 
teral succession as in the present instance, 
the rights of parties in actual possession, 
e dependent on the caprice of a woman sub- 
ject to 4ll the pernicious influences which 
interested advisers are too apt...toexertover 
women possessed of, or capable of exercising 
dominion over, property.” 

This was followed by the Guntur or 
Vellanki case [Vellanki Venkata Krishna 
Rao-v. Venkata Rama Lakshmi (12).] Here 
again it is (the observation of the Privy 
Council on page 190* that is of importance. 
Their Lordships say “it would be very 
dangerous to introduce into the considera- 
tion of these cases of adoption nice ques- 
tions as tothe particular motives operat- 
ing on the mind of the widow, and that all 
that this Committee...intended to lay down 
was, that there should be such proof of as- 
sent on the part of the sapindas as should ba 
sufficient to support the inference that the 
adoption was made by the widow not from 
capricious or corrupt motives, or in order to 
defeat the interest of this or that sapindas, 
but upon a fair consideration, by what may 
be called a family council of the expediency 
of substituting an heir by adoption to the 

* deceased husband.” 

The next case which wentto the Privy 
Council is the case of Venkamma v. Sub- 
ramaniam (13) where their Lordships ac- 
cepted the view of this Court that the 
failure to consult one of the nearest sapin- 
das, could not be justified on the ground 
that he would have refused if consulted and 
wasdatal to the adoption. In thenext case, 
the Urlam case, VV eerabasavaraju Pantulu v. 
Balasurya Prasada Rao (14)] they reiterate 
that the failure to consult one of the near- 
est reversionerg on the ground that” it was 


(12) 1 M. 174; 41. A. 1; 1 Ind. Jur, 63; 26 W. R. 21; 
3 Sar. P. O. J. 669; 3 Suth. P. O. J, 353; 1 Ind. Dec. 
(x. 5.) 116 (P. C.). 

(13) 30 M. 50; 34 T. A. 22; 9 Bom. LIR. 89; 4 A. L. 
J. 150: 5 O. L. J. 140; 110. WANN. 345; 17 M: L. J. 
114; 2 M. L. T. 91 (P. C.) 

(14) 48 Ind. Cas: 706; 41 M. 998: 25 M. L. T. 11 
A.L. J. 34; 36 M. L. J. 40; 23 C. W, Na251; 29 C. L 


aa 
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known that he would refuse was a futile 
reason. e. 


There is an observation in this case that 


if the majority of sapindas assent and one 
refuses his objection may be discounted. 
As some reliance was placed by Mr. Rama- 
chandra Ayyar for the appellants on it I 
shall deal with it later gn when considering 
his argument on the point. 

The latest Privy Council case is that of 
Kristnayya v. Lakshmipathi (15). Their 
Lordships say “ what is required js the 
consent of a majority of agnates nearest 
in relationship who are capable of forming 
an intelligent and honest judgment. in the 
matter andthat save in exceptional cases 
the consent of the nearest sapindas must 
be asked and if not asked itis no excuse to 
say that they would have refused.” They 
also observed that if from a corrupt or 
malicious motivea near relative refuses his 
consent, his dissent may be disregarded. 

These arethe Privy Council-cases on the 
question of widow's adoption with the 
consent of sapindas. It is clear that so 
far as sapindas are concerned all the 
nearest ones must be consulted but if any 
one of them gives or refuses his consent 
from corrupt or malicious motives his action 
may be ignored. The rule that a sapin- 
da's dissent from interested or improper 
motives ean bediscounted is clearly brought 
out in the ease of Parasara Bhattar v. 
Rangaraja Bhattar (16) where it was held 
in the case of two sapindas, one assenting 
and the other dissenting, that the adoption 
was valid as the refusal was from interest; 
ed and improper motives. 


. . 

The question, however, of the effect of the 
widow's motive on the validity ofthe adop- 
tion ia not quite easy to decide. In Bombay 
it has been held in the Full Bench case in 
Ramchandra Bhagavan v. Mulji Nanabhat 
(17) that the discussion of the widow's 
motive in making an adoption is irrelevant. 
It is true that there is a djfference a kas 
that Presidency and this on the*law as to 
widow's powers of adoption. In that 
Presidency in the absence of authority 
from the husband the widow can adopt a 
son to him at her own choice if she has 
not been prohibited by him from adopt- 


(15) 56 Ind. Cas. 391; 39 M. L.J. 70; 18 A. L. J. 

601; (1920) M. W N,385; 24 C. W. N. 905; 28 M. L. 

T. 70; 43 M. 650; 12 L. W. 625: 47 I. 4.99 (P. O.) 
(16).2 M, 202; 4 Ind. Jur. 393; 1 Ind. Dec. (N. s) 


2 . 
dtr) 22B, 558; 11 Ind, Dec: (s. 8.) 954. * 
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ing, whereas in this Presidency the widow 
requires the assent of kinsmen before she 
ean adopt. This difference, however, does 
not seem to me to make any difference on 
the question whether the Court can can- 
vass the widow's motive when she hasob- 
tained the consent of the kinsmen when 
her power is co-extensive with that of her 
husband: see Sri Bahusu Gurulingaswami 
v. Sri Balus; Ramalakshmamma (9). But it 
would certainly bea very proper ground 
for a Rinsman to consider when he is called 
upon by the widow for his consent and 
I conceive that a kinsman would be justi- 
fied in refusing his assent if he finds that 
the widow's motive in proposing the 
adoption is in part at least corrupt or im- 
proper. ` 

. In this connection the case in Bhaiya 
Rabidat Singh v. Indar Kunwar (18) was 
also cited. That case seems to show that 
even if the widow was actuated by a 
corrupt motive that in itself will not ` 
vitiate the adoption but the condition at- 
tached will be invalid. Following the Bom- 
bay Full Bench I must hold that the cor- 
rupt motive of the widow in stipulating for 
the gift toher of half her husband's estate 
cannot be relied on by the Court to declare 
the adoption invalid, 


But the position is entirely different when 
ws are considering the question whether 
there is sufficient evidence of assent of kins- 
men to support the adoption in the present 
cass. One argument of the learned Vakil for 
the appellant based on the observation in 
the Urlam case, [Veerabasavaraju Pantulu v. 
Balasurya Prasada Rao (14)] is that if the 
majority ofesapindas consent but one dis- 
sents, his dissent may be ignored. « Now the 
nearest reversioners to 1st defendant's hus- 
band Venkata Rao are plaintiff and Rama- 
krishna. Plaintiff's sons and Ramakrishna's 
sons would be the reversioners of the next’ 
degree, Plaintiff has refused his assent, 
His sonsare all minors. Of Ramakrishna's 
sons Gangadhara Rao No. 13 and Rajagopal 
NG 14 are majors. It was argued that these 
latter were also consenting parties to 
the adoption and, therefore, there was 
a majarity in favour olehe adoption and 
the dissent of plaintiff may in con- 
sequence be ignored. Now, ag a matter 
of fact, Gangadhara was never consulted as 


* (18) 16 C. 556; 16 I. A. 53; 13 Ind. Jur. 98; 5 Sar. 
P. ©. J. 505; Rafique and Jackson's P. C. No. 110; 
e 8 Ind. Dec. (x. 8.) 367 (P. O.). 
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his whereabouts at the time, it is said, was 
not known. First defendant says: He asked 
Rajagopal orally and he consented. He is, no 
doubt, one of the attesting witnesses to the 
deed of adoption and I think he may be 
regarded asa consenting party. But I do 
not think that the Privy Council meant to 
lay down that acount was to be taken of the 
votes of both the nearest and the remoter 
sapindas and the matter of the validity of 
the adoption decided by the number in 
favour of adoption irrespective of theire 
position. 

It seems to methat if the question is to 
be decided by a majority it must be by 
8 majority of the nearest sapindas and there 
must besuch a substantial majority as to: 
justify the conclusion that the adoption is 
proper and is made in the bona fide per- 
formance of areligious duty. Ifthe refusal 
to consent of the dissenting minority’ is 
shown to be based upon proper and valid 

- grounds, the mere fact of a majority being 
in favour of the adoption should not, I think, 
prevail, Ia the present case there are only 
two nearest sapindas, one assenting and one 
dissenting, and no question of majority, 
therefore comes in. lf the dissent of the 
dissenting sapinda the plaintiff is shown to 
be unreasonable it may be ignored and I 
agree with the District Judge thatin that 
case the assent of Ramakrishna alone 
would be sufficient to validate the adoption. 
But if, on the other hand, plaintiffs objec- 
tion is well-founded there can be po doubt 
on the authorities thatthe adoptión cannot 
be supported. 

Several reagons were stated by the plaint- 
iff foy his refusal in his repky Ex. EE-l 
to the* lst defendant’ and in the plaint. 
Many of them are futile. The objection 
that the boy selected is the son of an enemy 
of plaintiff's is, I thank, not a valid objection 
as he is already a member of the plaintiff's 
joint family. The adoption, if anything, 
makes him a more remote member than he 
was before. The objection that the adophon 
would deprive plaintiff of his inheritance 

“is & personal one and it has been always 
held that such an objection is nota valid one: 
seo Venkatarama Raju v. Bapamma (19) 
and Venkatapathi Somayajulu v. Punnam- 
ma (20). «But one objection fs, I think, a 

_ valid and strong one, namely, that in making 

the adoption the widow was'actuated bv the 
(19) 26 Ind. Cas. 888; 39 M. 77; (1014) M. W. N. 

811; 27 M. L. J. 638. 

(20) 28 Ind. Cas. 373; (1915) M. W. N. 236; 17 M, Le 

7,218; 3 L. W. 984. — ^ 
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desire to get her husband's property into 
her own control, so that she may deal with 
itas she pleased. AsI have stated above 
it is certainly open to the kinsman to take 
the widow's motive into consideration 
in refusing his assent. The widow's 
motive was in this particular distinct- 
ly corruptand if æ sapinda conld not take 
into consideration such a motive in refue- 
ing his assent there will be no way of pre- 
venting widows making adoptions, impre- 
perly to benefit themselves and their own 
relat$orfs. It was argued that it was not a 
matter of sapinda's concern but only the 
adopted boy's concern whether he keeps the 
estate he gets by adoption or gives it away. 
It wasalso pointed out that the boy adopted 
here was & major and was thus able to 
exercise his own choice. I do not think 
these arguments are of any force; for the 
question whether the adopted boy should 
be subjected to a condition to give away the 
estate to the widow is a matter for consider- 
ation befor$ adoption and by the sapindas. 
If neither the Court nor the sapindas could 
consider the impropriety of a widow's action 
in making 2n adoption for the purpose of 
getting her husband's estate into her con- 
trol there will be no way of preventing such 
Whatever weight one may at- 
tach to the religious benefits flowing from 
an adoption one cannot ignore the secular 
rights flowing from it. Their Lordships of 
the Privy Council have pointed this out in 
the Urlam case, [Veerabasavaraju Pontulu 
v. Balasurya Prasad Rao (14).] They have 
also referred with approval to the opinion of 
Goap Chander Sarkar in his book on Hindu 
Law thgt adoption is more a temporalthan a 
spiritual concern. The temporal side can- 
not in any case be overlooked. 

I have for the above reasons come to the 
conclusion that plaintiff was justified in 
withholding his consent to the 2nd defend- 
antes adoption and in face of his dissent it 
is clear that there is not such an assent of 
kinsmen as to support the adoption. I agree 
with the District Judge that the adoption 
must be set aside, though not witheall his 
reasons. I would, therefore, dismiss the 
appeal with costs of the’ plaintiff —18t 
respondent. . f 

Venkatasubba Rao, J.—The suit 
out of which this appeal ariges was brought 
by the Raja of Pittapur*to obtain a declara- 
tion that theadoption of the 2nd defendant 
made hy the lst defendant, thewidow of his 
uncle Venkata Rao, is invalid and not bind 
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iff by the District Judge of Godavari, 
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t having been decided in favourof the plaint- 
the present appeal has been filed by the defend- 


ants questioning the correctness of the decision. The facts which have led up to 


this suit, I shall briefly narrate. 
relationship of the parties:— 


The following predigree will serve to explain the 
. 


NILADRI RAO. BAVIAMMA 

















genet: 3 aa a E 
Eurya Rao Lakshmi Venkayamma. - Venkat 
(di-lia 1850). i a 
l é 30 -- 12—1869) 
(>) 7" | 
TAS ele” 
Niladri Rao Gangadhara Surya Venkata Surya Rao Dharma Rao 
(died in 1854). Rama Rao Prakasa Rao Rao, died died in 1897: (died in 1881). 
(born, 1844, (adopted to 4—11--1871: Chellayamma, 
died 1890) Dobbili. Ist defendant sister of 
Ramayamma, Mangayamma. 
Plaintiff Adopted Rama- . ° 
(born 1885), krishna on 
_ 28—9— 1873, 
died on April 1914 
s * 
EM EE T POR OC RENE REM 
f zanl 225 . : 
. Gangadhara Rajagopal, Rajamannar. Sri Krishniah, .Murale Kriehana. 
Rama Rao. 9nd defendant, 
adopted to 
1st defendant 
15~-2—1914, 


Gangadhara Rama Rað was the late Raja 
of Pittapur and he adopted in 1873 Rama- 
krishna, the second son of the Raja of 
„Venkatagiri. It was alleged that on 
‘the 5th October, 1885, a son was born 
to his senior wife Mangayamma and 
that son is the present plaintiff, Ganga- 
dhara Rama Rav died in July, 1890 
having previously made a Will bequeathing 
‘to the plaintiff whom he reéognized as his 
*son, the zemindari of Pittapur. The Court 
of Wards took possession of the ‘estate on 
behalf of the plaintiff who was then an in- 
fant and Ramakrishna filed a suit in 189], 
(O. S. No. 6 of 1891) to obtain a declaration 
thatthe plaintiff was the son neither of the 
late Raja nor of his wife and that he was the 
fightful owner of the estate. The District 
Judge of Godavari who tried that 


: suit up- 
held the contention of Ramakrishna and 
passed a decree in his favour. The case was 


taken tothe High Court by the present plaint- 
iffand the appeal was disposed of in his 
favour on the ground that he took the estate 
' a8 persona, designata under his father's Will. 
The High Court considered it unnecessary 
to decide the Question relating to the plaint- 
iffsstatus The Privy Council agreed with 


tha High Gourt and the resylt waa that the, 2 


plaintiff got the estate, but the issue re- 
garding his paternal or maternal, origin 
was left undecided. 

Now to go back to the late Rajah, he 
granted in December, 1869 to his brother 
Venkata Rao Gollaprolu estate (see Exs. O 
and O-l),a part of the largerPittapur estate, 
It is conceded befere us by the plaintifi's 
learned Vakil that what was granted to Ven- 
kata Reo was an absolute esjate though this 
point was disputed in the lower Court. 
Venkata Rao died in 1871 without issue 
leaving the lst defendant, his widow, sur- 
viving him. In 1486 she made an adoption 
alleging that she had her husband's author- . 
ity to adopt. The validity of this adop- _ 
tion was questioned by the plaintiff, legal . 
proceedings foll&wed and it was ultimately 
set aside in 1891, The lst defendant made 
8 Second adoption in 1914, the boy adopted, 
the 2nd defendant, being the son of Rama- 
krishna already mentioned. It ig alleged for 
the defence that valid assent of sapindas or 
kinsmen wasobtained and that the adop- 
tion is, therefore, valid. It is the validity 
of this adoption that is impeached in the 
present suit. * 

The defence while contending that the 
nd defendant's adoption is valid also 
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disputes the plaintiff's right to maintain 
. thesuit. Itis alleged that the plaintiff is 
not the son of the late Rajah and is, there- 
fore, not the reversionary heir entitled to 
question the adoption. is suit thus raises 
the very question which was raised in the 
previous suit but was left open. 

The two important questions that have to 
be lecided have thus reference to the 
plaintiff's status and the validity of the 2nd 
defendant's adoption. ‘ 

Ishall first deal with the issue relating 
tothe adoption. It will be convenient to 
set forth briefly the main facts connected 
with this point. The Ist defendant was a 
residentof Undoor, a place near Pittapur. 
Her case is that after the Court declared 
. that the earlier adoption made by her was 

invalid, she continued to have the desire of 
adopting a boyfand that she took legal opin- 
ion about theyear 1901 and was advised that 
she could adept after obtaining the consent 
ofher husband's kinsmen. Till 1914, noth- 
‘ing very important oecurred. She applied 
by Ex. 15-B,dated the 27th January, 1914, 
for Ramakrishna's consent and he sent & 
reply Ex. 15-A dated the 30th January, 1914 
consenting to the adoption. She similarly 
wrote to certain distant sapindas on the 
3rd of February, 1914, and they also sent 
` replies consenting. A sapinda so consulted 
was Subbayamma, one of the surviving 
widows of the late Rajah and she also 
wrote notifying her consent. On the 2nd 
of February, she wrote tothe plaintiff ask- 
ing for his consent (see Ex. EE 9¥ The 
“Ist defendant despatched these various 
letters from Undoor and she left that 
place for Madras on the 3rd of. February, 
and redeched Madras on the 4th. In the 
letter to Ramakrishna she not only asked 
him in his capacity of a sapinda for his 
` assent but she made arequest that he should 
give his own son, the 2nd defendant, in 
adoption. In his reply Ramakrishna as 
sapinda consented to the adoption, and as 
the natural father of the boy agreed to the 
latter being adopted. The dates I have 
.mentioned are important on account of 
certain points in regard to which there has 
been much «ontrqversy. It will be seen 
“that before she left Undoor the Ist defend- 
ant had applied for the plaintifé’s consent. 
Finding that he sent no reply, he sent him 
-a reminder from Madras «(Tx.-EE-10), 
dated the 7th February, 1914. The plaint- 
iff sent his reply from Pittapur (Ex. EE-. 
11) dated the 11th February, 1914, which 
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was received by the Ist defendant at 
Madras on the 12th Febrifary 1924. By 
his letter the plaintiff refused to consent 
but the lst defendant nevertheless made‘the 
adoption on the 15th of February and on 
the 16th two deeds were executed, which 
will be referred to in this judgment, as 
settlement and maintenance deeds (Exs, 17 
and 17-A). By the first of these deeds, the 


* adopted boy gives away absolutely to the 


Ist defendant halfof the Gollaprolu Estate; 
by the second he agrees to pay his adoptive 
motheremaintenance at the rate of Rs. 500 
per month charging it upon his halfshare 
of the estate. The defence maintains that 
the arrangement was come to after the Ist 
defendant reached Madras ; in other words 
some time after the adoption itself was 
* settled. l 

The 2nd defendant married the niece of 
the lst defendant on the 4th of March, 1914, 
and the plaintiff suggests that this was also 
a'term of the adoption. In July 1914, the lst 
defendant ard ber brothers mortgaged 
the moiety that fell to the Ist defendant's 
share (along with certain properties belong- 
ing to her brothers) and borrowed a sum of 
about Rs. 24 lakhs from the Raja of Ven- 
katagiri, the brother of Ramakrishna. [t 
is suggested that this was alsoa term of the 
adoption. 


The plaintiff's case is that these terms 
were settled simultaneously with the sett]- 
ingof the adoption and that, as a matter of 
fact, there was a Single transaction and that 
the terms cannot be separated from the ad- 
option itself, and that it is invalid as it was 


merely intended to be a cloak for the secur. * 


ing of a partion of the property by the ls 
defendant and her relations. ° 
Iam here merely indicating the conten- 
tions, but Ishall notice the various points 
connected with them later on. 
As the points raised relate to the motives 


of theewidow—not an easy subject to deal” 


with—it will be&ome necessary to very 
carefully followthe course of events and the 


evidence relating to them. 2 


The adoption is attacked also on other 
grounds. It is said that the 1st defendant's 
husband had undertaken not to adopt and 
that she is bound by that promise. It ig 
further urged that in any event, from “her 
husband's promise, may be” implied a pro- 

' bibition against the lst defendant adopting, 
Next it is urged that Ramakrishn& on the 
figte of thé adoption was physically and 

. 
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mentally unfit to take part in the ceremony 
or to understand the effect of his act. 
1 shall deal with these various points 
under the following headings :— 
I. When was the adoption settled ? 

II. When were the terms settled and 
what relation do they bear to the adoption 
itself ? < 
ise I. Was Ramakrishna physically or 
mentally unfit either to consent or to give 
the boy in adoption ? 

IV. The consent of the sapindas ° 

V. Express understanding mot to adopt 
and implied prohibition, i 

I. When was the adoption settled ? 


Pakam Kuppiah, D. W. No, 1, took an 
important part in bringing about the 
adoption. He was in the service of the 
Raja of Venkatagiri, whose confidence he 
seems to have enjoyed. He says that the 
subject of this adoption was first broached 
a year before it actually took place. His 
evidence in regard to this is very circum- 
stantial. The lst defendant had a nephew 
(sister's son) by name Prakasa Rao. He 
was also related by marriage to the Raja 
of Venkatagiri. He was living at Uadoor 
in a house adjacent to that of the Ist de- 
fendant. The witness has been acquainted 
with Prakasa Rao since the latter's mar- 
riage and was in the habit of going to 
Undoor to visit him. When he was at 
Undoor on such a visit, the 1st defendant 
sent him word throughePrakssa Rao that 
she desired to adopt the 2nd defendant 
and that the witness should speak to the 
Raja of Venkatagiri regarding the subject. 
He accordingly carried the message to the 
+ Raja who in his turn referred him to Rama- 
krishna. The witness then spoke to Rama- 
krishna who after some consideration 


ignified his assent. 
ki othing further transpired for the time 


* being and the adoption was finallye settled 


t 20 or 30 days befere it took place, 
ik Ena A D. W. No. 27, is the bro- 
ther of the Ist defendant and his evidence 
ig Substantially the same as that of D. W. 
No. i. After the Ist defendant was de- 
feated in the previous adoption suit, she 
continued to cherish theidea of making 
an adoption and consulted as early as in 
1901, Mr. 8. Srinivasa Ayyangar who re- 
presents the Rajah of Pittapur in the pre- 
sent suit. This fact has not been denied: 
€Ie confirms the previous witness in regard 
to these two facts, thatthis adoption wag 
.* 
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first thought of a year previously and that 
it wasfinally seitled one month before it. 
took place. 

Defendant witness No. 22 is the nephew of 
the lst defendant and Seetharamayya. He 
also speaks to the fact that this adoption was 
first mooted about a year previously. 

The Ist d@fendant herself gives import- 
ant evidence on this point. For long she 
had & desire to make an adoption, but 
Bhe expected trouble from the plaintiff, & 
man of great power and influence. She 
consequently put off the adoption and when 
her health began to give way she thought 
it was no longer prudent to postpone it. 
She opened negotiations about a year pre- 
vious to the adoption and about a month 
*prior io it it was finally settled. She 
asserts tbat the sequel justified her fears 
in regard to the attitude of the plaintiff, 
The moment she made the adoption, the 
plaintiff, she says, brought three criminal 
cases against herself and her . brothers 
making grave charges against them. When 
the criminal cases ended favourably to 
them, the plaintiff launched the present 
action, 

Now we turn to the evidence ofthe 2nd 
defendant, which, in my opiniony,is very 
valuable. He was about 21 years old at 
the time when he was adopted. He says 
that he first heard of the proposal to 
adopt him about 7 or 8 months before the 
adoption and that it was finally settled 
about a month pricr to it. His father 
Ramakrishna copveyed to him the desire 
of the lst defendant and asked his opinion. 
His answer was that if the elders were in 
favour offit he would also agree. , > 

I have now set forth the evidence which 
remains uncontradicted and the only con- 
clusion possible ia, that the lst defendant 
resolved to make theadoption before leaving 
Undoor for Madras and about a month prior 
to the date on which it actually took place. 
As Ishallshow presently, there was then no 
talk or discussion regarding any terms 
subject to which the adoption was to be 
made andit follows from this that any 
arrangement subsequently made cannot 
be regarded as havingrinfluénced her mind 
in arriving at the decision. 

II. When, were the terms setéled and what 
, relation do they bear to the adoption, ' 
t itself ? 

Pakam Kuppiab, D. W. No. 1, gives very 
clear evidence on this point. The adop- 
tion was finally settled when the Ist de- 
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fendant was at Undoor about a month 
before it actually took place. She came 
to Madras 10 or 15 days before the- cere- 
mony of adoption. It was after her ar- 
rival at Madras that the serms were discuss- 
ed. Till then there was no mention of 
` the terms at all and according to this evi- 
dence it was impossible that the lst defend- 
ant could have been inflhenced by any 
. factors extraneous to the adoption when she 
finally agreed to adopt before leaving 
Undoor. This witness (D. W. No*1) de- 
scribes the course that events took: The 
Ist defendant mentioned to him that she 
had debts tothe extent of about 2 lakhs 
and that the boy to be adopted, while 
taking the entire estate, should be also 
prepared to discharge those debts. He 


mentioned this matter to Ramakrishna who , 


directed him to interview the boy himself 
as he was a major. He, therefore, spoke 
to the boy who said that he would prefer 
not to be erfcumbered with debts but had 
no objection to allow the Ist defendant 
to take absolutely half of the estate out 
of which she could herself meat the debts. 
This proposal was agreed to by the lst 
defendant. In regard to her maintenance 
. She wanted Rs. 600 and the 2nd defendant 
agreed to pay that sum. In cross-examina- 
tion the witness makes a distinct statement 
that these terms were settled only about 
8 or 10 days before the adoption. In 
regard totke loan of 24 lakhs of rupees, 
he asserts that there wasno talk regard- 
ing it prior to the adoption and that the 
matter was first mooted more than three 
months after the boy was adopted. In 
regard to the ,2nd defendant's marriage 
it was,also arranged not befofe but after 
the lst defendant's arrival at Madras. The 
evidence of D. W. No. 27 isto the same 
effect. It is unnecegsary to refer to it at 
length andI may state that almost word 
for word his evidence agrees in this res- 
pect with what the previous witness has 
stated, It was this man’s daughter that 
the 2nd defendant married and he asser{s, 
that before he and his sister had left 
Undoor there was no talk of this marriage. 
The first reference to it, he says, was at 
Moti Mahal at Matiras, The Raja of Ven- 
katagiri pointed out that the 2nd defend- 
ant would after the adoption five amidst 
strangers and that it would be in the in- 


terests of the boy, that an ‘alliance such, 


‘as this should be formed. It was this 
suggestion that was accepted and acted on. 
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In regard to the loan of Rs, 2! lakhs the 
witness says that it was a éransaction quite 
distinct from the adoption, 

The evidence of the Ist defendant her- 
self supports this version regarding the 
terms. Shespeaks to the fact of her asking 
the 2nd defendant to take the whole estate 
and discharge her debts—a suggestion that 
did not meet with his approval. He pre- 
ferred to take halfthe estate free of debts. 
Her evidence in regard to the loan and the 


-marriage similarly accords with what the 


“previous witnesses have said, The story told 
by the'various witnessesin regard to other 
partieulars also receives support from her 
evidence. 

I shall next deal with the evidence of 
the 2nd defendant. He is, as I have eaid, 
a very important witness on the various 
matters connected with the adoption. He 
describes the progress of events and shows 
that at the start there was no intention to 
make the adoption subject to any terms. 
As negotiatipns progressed, the idea of 
entering into some arrangement was sug 
gested by the Ist defendant and before 
the date of the adoption the terms were 
finally and completely setteld. The Ist 
defendant was not anxious to retain half 
the property ; on the contrary she assumed 
that after the adoption the adopted son 
would take the whole estate and on that 
footing proposed that he should discharge 
her debts. It was his suggestion that the 
lst defendant should take half the estate, 
for, in that evént he could be the master 
of the other half subject to no liabi- 
tities. He preferred this courae and his 
fathef Ramakrishna had no. objection to” 
it. At the instance of his uncle, the Raja 
of Venkatagiri, he agreed to pay Rs. 500 
a month as maintenance. He also de- 
scribes the part played by D. W. No. 1 
in these negotiations. Hoe is emphatic that 
there was no talk regarding these terms at 
all before the adoption was settled and thé 
subject was first discussed only about a week 
or ten days prior to it. In regard again to his 
marriage, his evidence is equally cleay and 
definite. It was settled only about four 
days before the adoption and was celebrated 
about 20 days later. This witness:also de- 
nies that the matter of the loan was in any 
way connects. with the adoption.. He 
heard of itfor the first time Some months 
after he wasa lopted and he had no personal 
knowledge whatever of the transaction, 
, This isa very brief summary of his evidence 


182. , 
which there is no reason to distrust, 
the witnesses have been subjected to weary 
cross-examination, there are apparent con- 
tradictions, even when they are in the main 
speaking the truth; but in the case of this 
particular witness, ‘it may be said that it is 
‘not open to attack to the same extent, that it 
is marred by contradictions or evasions; on 
the whole his evidence reads like that of 
an honest witnees who is willing to speak 
the truth. . 

While I am on this topic I would like to 
refer to the evidence of D. W. No. 9, Mr. 
P. V. Krishnaswami Chetti, I donot wish 
to deal with his evidence piecemeal but.I 
shall state its effect in this connection fully, 
though I may have to refer to it again under 

. Other headings. His evidence throws 
light on several points at issue and carries 
much weightfrom the fact that heat one 
time was & great figure in legal circles at 
Madras, although he was obliged later to 
retire from active practice awing to deaf- 
ness and act as Chamber-Counsel. The 
importance of his evidence was realized by 
both sides and it was, therefore, subjected 
to the closest analysis. The events to which 
he speaks, I may set forth in their chrono- 
logical order:— 

(i) Pakam Kuppiah (D. W.No.1) and 
Seetharamayya (D. W. No. 27) interviewed 
him on behalf of the Ist defendant more 
than two months before the adoption, They 
said that they had been advised by the 
Maharaja of Venkatagiri whose standing 
Vakil he was, to consult him. At that inter- 
view they informed him that although Ven- 
katagiri was willing, Ramakrishna was 
hesitating to give his boy in adoption. 

. (2) Ramakrishna himself interviewed 
the witness some weeka (two, three or four) 
before the adoption. Ido not think that 
the witness can be blamed for not being 
definite about the time. In course of con- 
versation, the witness asked RameRrishna 
what his objections were. He hed replied 
that he had no objection to the lady mak- 
ing gn adoption but he objeeted to give his 
son in adoption. Thereason was, that the 
1st defendant belonged to the party of the 
plaintiffs mother and aunt. He yielded, 
however, as his brother the Maharaja of Ven- 
katagiri was in favour ofthe adoption, He 
asked the witness to write to the Maharaja 


and inform him that he had made up his. 


mind to give away the boy. Thé witness 
wp wrote to the Mahtraja that 
ay 
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(3) Rome days after this visit, the wit- | 
ness advised the lst defendant’s brother 
D. W. No. 27 to apply for Ramakrishna's 
consent formally? He suggested the lines 


on which the application was to be 
drafted. 

(4) The wijness saw Ramakrishna at his 
. house a week before the adoption. There 


is nothing of importance that tork place 
during this visit, 

(5)* The consentin writing of Ramakrish- 
na (not drafted by the witness) was shown to 
him 8 or 4 days before the adoption and in 
a day or so after that he prepared a rough 
draft of theadoption deed. 

(6) He became aware of the intended 
gift of some property to the widow, only 
sometime after she gave him instructions 
regarding the adoption deed; may be, three 
or four days before the adoption, He was 
not consulted about that and jt was the first 
time he heard of it, 

(7) He heard of the 2nd defendant's 
marriage two or three days after the 
&doption. 

(8 He was consulted again as to the draft 
ofthe reply to besent to the plaintiff who 
wrote objecting to the adoption. The wit- 
ness is not prepared to divulge what trans- 
pired between him and hisclient in the 
matter of his advice regarding the obtaining 
of the assent to the adoption. 

The witness was speaking to events which 
took place more than four years before he 
was e&amined and he may not be quite ac- 
curate in regard t some dates, but in gene- 
ral I find no reason to reject any part of 
his testimony. The fects¢hat emerge frem 
his evidence are, that he was profetsionally 
consulted by the Ist defendant regarding the 
adoption more than two monthsin advance 
of it, that in the several interviews he was 
not asked nor did he ‘advise regarding any 
terms, that the terms, came to his notice for 
the first time only afew days before the ad- 
option and th&t the lst defendant and her 
faiends were anxious to obtain the best pcs-. 
sible legaladvice to ensure that valid ascent 
—assent sufficient in law—of the kinsmen, 
was obtained to the adoption.. This evidence 
renders it very probable that what the other 
witnesses aid is true, namely, that when 
ihe Ist deferrd&nt first thought of the adop- 
tion she was,not thinking of any terms at 
all and that when she decided to adopt, 
her mirdcculd not have been influenced 
by any arrangement subsequently come to.. ` 
There is thusa large body of evidence, 
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on this very important subject supporting 
the defence and this evidence is practical- 

ly uncontradicted. Isay “ practically” þe- 
cause there is one witness examined for the 
plaintiff who professes to speak from person- 
al knowledge to the events connected with 
the adoption. He is Narasinga Rao, P. W. 

No. 113. The learned Judge, though be- 
lieving himon certain points,® is not well 

impressed with his evidence. He holds a 
University degree and I have to overcome 
a natural reluctance on my part to condemn 
him as a false witness, but I regret to say 
that after very careful consideration I have 
formed the opinion that he is unworthy of 
credit. Though this witness’s evidence is 
relevant under thisas well as other head- 
ings,it will be convenient to deal with it 
wholly at once, He is the sheet-anchor of* 
the plaintiff's case on adoption and I, there- 
fore, propose to make a careful analysis of his 
evidence which relates to four points. First, 
he asserts that*Ramakrishna was physically 
and mentally unfit to consent to the adop- 
tion on the 30th of January, 1914. Exhibit 
15-A the writing which bears Ramakrishna's 
signature, is dated the 30th of January, 1914, 
and is used by the defence as evidence of 
his consent. Can this witness be believed 
when he deposes that Ramakrishna was not 
in a fit condition on that date to accord con- 
sent? He himself attested that exhibit 
being the first of the attestors and now pre- 
tends that he did so, relying on the repre- 
sentation of some servant (whose name he 
does not know), that Ramakrishna sigyged it; 
Secondly, Exs, 17 and 17-A, the settlément 
and maintenance deeds, respectively, bear 
the date the 16th of February 19%. He de- 
poses that they wére actually exeeuted be- 

tween the 6th and the 8th February, long be- 
fore the adoption. Even the plaintiff on 
whose behalf he made this assertion seem- 
ed to-have been taken aback ; for, he would 
not go sofar and admitted in his plaint that 
the documents were duly executed on the 
dates they bore. In these iwo deeds the 

2nd defendant was described by a name 
which he tock after the adoption and there is 
alsoa recital that he had been adopted. 

The witness says that he attested these 
deeds with tle keowledge of the false 

recital. What is worse, at the time he 

attested them, space was lih “lank for 
inserting later the date of execution with 
the deliberate object of creating false evi- 
dence. He obviously helped to bring into 
existence a document which was intended 
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to be post-dated. The learned Judge has 
disbelieved him on this pgint. Thirdly, 
he has deposed that Ramakrishna was 
mental and physically unfit to take 
partin the ceremony on the date of the 
adoption. This evidence does not require 
serious notice, contradicted asitis by testi- 
mony of several respectable witnesses, and 
the trial Judge has disbelieved him also 
in this respect. Fourthly, he deposes that 
the terms ef the adoption were settled cne 
month prior to it and it is this porticn of 
his evidence that the plaintif strongly 
relies om. "The witness speaks to three 
incidents. He says that D. W., No, l told 
him that he asked Ramakrishna to give his 
boy in adoption to the Ist defendant, but 
that he (Ramakrishna) summarily rejected 
the proposal saying that he was not willing, 
Ineidently, I may remark that if this 
evidence is true, it helps the defence veiy 
materially. Next he deposes thathe was 
casually present at aconversation between 


D. W. No. land the 2nd defendant; this, 
he says was before the 10th January, He 
then heard D. W. No. 1 tell the 2ad de- 


fendant that the Ist defendant was willing 
to adopt only if certain conditions were ccm- 
plied with, namely, that the lst defendant 
was to have half the estate and that the 
2nd defendant was to marry tke Ist de- 
fendant’s niece. The boy refused to abide 
by these terms. On this very important 
occasion, besides the witness there was 
nobody else present. Then we pass on to 
the next stage. The 2ad ,defendant con- 
sulted the witnessas regards the proposed 
adoption and the latter gave him the sage 
advice ‘something was better than nothing" 
urging him, to accept the terms. There- 
upon, the 2nd defendant mentioned to De 
W. No. 1, that he was willing. At these 
interviews again nobody was present ex- 
cepting the witness, Evenas regards the 
loan from the Rajah of Venkatagiri the 
witnestehad something to say; he heard of 
it long before the «adoption. Thus we see 
that on every material point connected 
with the terms, he supports the plaintiff 
by his evidence. * Wherever it has been 
possible, he has been shown up, 48 in the 
case of Exs.15 A, 17 and 17-A. His part in 
them on his own showing, 'to say the 
least, does him little credit. He was a 
tutor tothe sons of Ramakrishna including 
the 2od defendant. He started on asmall 
salary of.Rs. 35, which was latey raised 
tg Rs. 50. .To give an air of probability 
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to his version, hefound it necessary to say 
falsely, that he ‘was also the private secre- 
tary .of the late Ramakrishna, For hold- 
ing that important post he received a 
grand sum of Rs. 10 a month in addition 
to hissalary as tutor. He was confronted 
with his signatures showing that he 
received only Rs. 50, the tutor's salary, and 
he invented the story that he gave two sets 
of receipts, one for Rs. 50 and the other for 
Rs.10. How comes it that this man who 
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binding on the boy, she desired to get an 
undertaking from him that he would dis- 
charge them. This was a natural, nay, a 
proper desire on her part as she regarded 
the debts as morally binding on her though 
they were not legally binding on the estate 
with which she was parting. The sugges- 
tion that the ls defendant was to take half 
the estate emanated from the 2nd defend- 
ant who was anxious to retain his half un- 
encumbered by debt—a fact whichshowsthat 


was in the service of Ramakrishna figured, thearrangement was not, and could not have 


as an important witness on the wlajntiff's 
side? The story is graphically told in the 
evidence of the 2nd defendant, which I 
entirely believe. 

After the adoption, Narasinga Rao accom- 
paniedthe 2nd defendant toUndoor. Find- 
ing that the young man had come into a large 
estate, he offered his services as Manager 
and demanded that he should be permiited 
to take the profits less what was required 
by the 2nd defendant for himself and his 
family or in the alternative should be paid 
a fixed salary of Rs. 500 a month. To.carry 
outthis design, he proposed that the 2nd 
defendant should separate himself from his 
mother and that a new building should be 
constructed at Gollaprolu where they were 
to take up residence. In addition, he want- 
ed aloan of Rs. 4,000 for himself. The 
9nd defendant did not agree to these 
absurd terms and the relations between 
them became at once strained. The wit- 
ness, it must be noted, has been unable to 
wholly deny in his cross-examination at 
least some parts of this episode. On tha, 
strength of the testimony of a man of, this 
"kind, it is impossible to reject the whole 
body of affirmative and cogent *evidence 
adduced by the defendants in regard to 
this point. ' 

I have dealt with the evidence relating to 
the terms at some length as the so-called 
arrangement has been made the target for 
& very spirited attack op the part of the 
plaintiff's learned Vakil. ur 

What then is the result of this evidence ? 
It unmistakably shows thatthe adoption had 
a distinct origin independent of the terms 
and that the ‘transaction as originally con- 
ceived by thalst defendant was an adop- 
tion pure and simple unattended by any 
conditions. It further shows that as the 
day of the adoptfon was approaching, the 
lst defendant wanted to have an arrange- 
ment maderegarding payment of her debts, 


Being aware that they would not-Ve legally e 


been a device planned by the widow and her 
relations to secure any portion of the pro- 
perty. 

As Iam dealing with the question of the 
widow's motives, I may notice here another 
contention urged by the plaintiff. He 

*alleges that the Ist defendant applied to 
him for a loan (or a present) of about two 
lakhs, that he failed to comply with that 
request and that she made an adoption with 
a view to spite him (see para. 9 (ii) of 
the plaint). The lst defendant ‘denies 
that she made any such request and to dis- 
prove this allegation the plaintiff has filed 
Exs. EE to EE 8 which are said either 
to contain her signature or to be in the 
handwriting of P. W. No. 22, her nephew, 
general employed by her to write her 
letters. In my opinion, i& would be sheer 
waste of time to try to decide regarding the 
genuineness of these letters; for. independ- 
ently of them there is the evidence of the 
plaintiff and of his Diwan, P. W. No. 111, 
(which May be accepted) to the effect that 
there was such a*request. The plaintiff 
has sought te make out that till the 3rd or 
the 4th of January, 1914, the lst defendant 
had hopes of getting money from hir, but 
on or about that date she became decisively 
aware that no help" would be forthcoming 
and that thereupon the Ist defendant, dis- 
pleased with his conduct and in order to 
spite him, began to arrange for an adoption. 
I am clearly of the opinion that*the plaintiff 
has not made out this case, The evidence 
of*Mr. Krishnaswami Chetty to which I 
have referred, shows beyond doubt that 
more than two months before the adoption 
he was interviewed regarding it by D. W. 
No. 1 and D. W. No. 27. The interview 
would thus þe about the middle of Decem- 
ber 1913 and, tHerefore, some weeks prior 
to the 3rd or the 4th of January 1914, Furt- 
ther there-is evidence that is uncontradict- 
ed, that even a year before the adoption’ 
Ramakrishna was approached with a request 
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to give his son. Granting that the Ist 


. defendant did apply to the plaintiff for 


4 


money, the latter-has signally failed in his 
attempt to show that that incident and the 
adoption are related to each other as cause 
and effect, 

From these findings it follows as an in- 
evitable :conelusion, that the Ist defend- 


ant was not influened in her defision by any - 


indirect, improper or corrupt motives and 
that the terms which ended in the arrange- 
ment, far from exercising an overriding 
influence on her mind played no part at all 
a3 an inducing factor in bringing about the 
adoption. 

I find it difficult to arrive at any other 
conclusion on the evidence on the record, 


-which, as I have said, is practically all one 


way. But the contention of the plaintiff's 
learned Vakil amounts to asking us to 
base our finding on speculative reason- 


` ing, rejecting the whole body of positive 


and direct testimony. He asks us to say 
that itis more probable that the widow's 
act was selfish and she was actuated by 
fraudulent motives. I fail to see why we 


should refuse to act upon the evidence 


in the case, and in the ahsence of com- 


- pelling circumstances, assume without war- 


rant, that the widow was actuated by im- 
proper motives. 

In considering whether the conduct of 
the. 1st defendant was fraudulent and 
whether the adoption was made for a 
corrupt purpose; the observations of the 
Privy Council in Bhaiya Rabidat Singh v. 
Indar Kunwar (18) will be found Very 
useful. It is unnecessary to state the 
facts of that case, but I would call special 
attention to the obgervations of Lord Mac- 
naughten åt page 5644, 

I may conclude my discussion of this 
part of the case with a few remarks as to 
whether the widow had really debts to 
discharge. The only evidence on the point 
is that adduced by the defence. The 
parties took up extreme positions, the 
plaintiff contending that the lst defendant 


had no debts to pay at all, and the de- ° 


fendants, that the debts were wholly those 
of the lst defendant. The theory of the 
plaintiffs, that the brethers of the 1st de- 
fendant required the money for redeem- 
ing the Orat]a estate, has, completely 
broken down. It was sae, that the 
money was wanted for that purpose, but 
tbis suggestion had to be abandoned, as 
*Page of 16 O—[Hd.] 
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it was clear beyond doubt, that the money 
when raised was really not utilised for 
redeeming that estate. As there is re- 
peated reference to Oratla in the evidence 
I may with advantage state a few facts 
regarding it. Sitaramaiye, the lst defend- 
ant's brother, purchased Oratla subject to 
a mortgage. The Raniof Tuni the mort- 
gagee filed a suit in 1910 for recovery of 
about 7 lakhs of rupees by sale of Oratla, 
Sitaramaiya pleaded that only a sum of 
about rupees twenty thousand was 
dus, bit was apparently prepared to 
pay about? 2°lakhs of rupeesand redeem 
the property. The Court ultimately declar- 
ed that the amount due was about 5 lakhs, 
The suit was actually disposed ofin De- 
cember, 1915. The upshot was that Oratla 
was not redeemed and no money was re- 
quired for payment in that connection. 
These facts are not denied and it follows 
from them that the money borrowed frem 
the Raja of Venkatagiri, to whatever use 
it was put, was certainly not utilised for 
redeeming Oratla. At the time the money 
was raised, the mortgage suit was still 
pending and there is no evidence that 
there was any attempt to compromise it 
by payment of either 2} lakhs or any 
part of it. The tangible case put forward 
by the plaintiff having been thus disprov- 
ed we are left to infer the truth from the 
only evidence on the record, that adduced 
by the defendants. The lst defendant ard 
her witnesses say that it was used for 
paying off her debts, The fact seems to be, 
that the widow was freely spending moncys 
on behalf of her brothers and that as 
she wag prepared to suppart them 
and treat them with !great liberality, when 
moneys were borrowed it was her credit 


the evidenceofSitaramaiya:— œ 
"That loan (from Venkatagiri) was ‘cr. 
rowed for the purpose of discharging the 
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her I always obtained her previous per- 
mission to do 80," 

This is said in  examination-in-chief. 
. When pressed regarding details in cross- 
examination, he admitted that several 
debts of his were paid off out of the money 
raised, and significantly added :— 

“Then Ist defendant, discharged most of 
the above debts. Most of the above docu- 
ments were executed by me or my elder 
brother or by Venkiah; whoever happened 
to be present They were executed 
for her (lst defendant's) purpose and shé 
would pay us not only from these bdrrowed 
monies and also other funds of hers. She 
would give us as much of tbe borrowed 
monies as she liked." 

The witness explains that as the Ist de- 
fendaut was a woman, creditors insisted 
upon the signature of himself or his 
brothers. It is unnecessary to give further 
extracts from the evidence on this point. 
The defence thus makes no secret of the 
fact that some debts that were paid off 
were those incurred inthe names of Sita- 
ramaiya and his brothers; but it relies 
upon the fact that the widow chose to 
treat the debts as her own debts by her 
uniform conduct in this respect. The 
mortgage in favour of Venkatagiri was 
executed by the defendant as well as her 
brothers, but from this fact itis difficult 
to make any inference. My conclusion 
therefore, is, that during a long period 
prior to the adoption the Ist. defendant 
came to regard her debts*or those of her 
brothers’ indiscriminately as binding upon 
herself and they were paid off from thé 
moneys raised under Ex. 18 from thé Raja 
of Venkatagiri. 


"III. Was Ramakrishna physically and 
mentally fit to take part in the ceremony of 
adoption? 

That Ramakrishna’s state of mind or 
body did not prevent him ffrom taking 
part in the adoption, there can be no 
doubt. Defendant witness No. 1 says 
that the ceremony took about half an hour, 
that Mamakrisbna took the hands of the 
boy and placed them in the lands of 
the let.defendant and that he was cap- 
able of performing and understanding the 
effegt of that act. This evidence receives 
support from a, mass of other evidence 
including that cf very, respectable 
and disiptexested witnesses Mre Krish- 
pdswami Chetti, D. W. No.,8, for in, 
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stance, says that the ceremony was 
attended by several influential men in- 
cluding himself. He gives very detailed 
evidence to show that Ramakrishna took 
an intelligent par& in the adoption. Nara- 
singa Rao, P. W. No. 118, (who by the 
way does not say he was present at the 
adoption) seriously suggests that Rama- 
krirhna was Unfit. The learned’ District ' 
Judge has recorded a finding against the 
plaintiff and although the lower Court's 
time was much taken up with this point, 
in this Court the plaintiff's Vakil has 
addressed to us only alukewarm argument. 
The plaintiff sought to make out that 
Ramakrishna was practically dying 
that day and in this attempt he has 
completely failed. As a matter of fact, 
hé lived for several weeks after the adop- 
*-tion. I must, therefore, hold that Rama- 
krishna was both physically and mentally 
fit to take part in the ceremony of adop- 
tion and that the ground urged by the 
plaintiff in this respect fails. z 
.. IV. The consent of the sapindas.—I 
have now to consider the very important 
question of the consent of kinsmen to the 
adoption. The nearest sapindas of the 
Ist defendant were the plaintiff and Rama- 
krishna, kinsmen of equal degree, both 
being sons of her husband's brother, the 
late Raja of Pittapur. Ramakrishna as- 
sented to the adoption, whereas the plaint- 
iff withheld his consent. The faet that the 
nearest kinsmen are two in number 
precludes the possibility of there being 
a majolty either for oragainst the adop- 
tion. f 
It is comtended by Mr. Ramachandra 
Ayyar for ¢he defence, that in such a case 
the consent of one sapinda validates the 
adoption. In any event, he urges that 
the dissent of the plaintiff may be ignored, 
as he was influenced by se'fish, corrupt 
and improper motives. He raises a further 
contention, namely, that whena man has 
song, the latter equally with thir father fall 
inthe groupof the nearest sapindas. Ap- 
plying this rule to the facts of the present 
case, it is alleged that a majority of the 
nearest sapindas consented to the adoption 
as Gangadhara Rama Reo amd Bajagopal 
the sons of Ramakrishna are among those 
who gave?’ qsgent. Mr. Alladi Krishna- 
swami Ayyar for ihe plaintiff answers there 
arguments by ccntending, first, tbat win 
“there is èn even number cf capincas who 
are equally divided in opinicn, there cen 
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be no valid consent and in consequence 
no valid adoption. He secondly urges that 
in any event if the dissenting sapinda is not 
actuated by corrupt or malicious motives, 
his dissent becomes material and maintains 
that the refusal to consent on the plaintiff's 
part was not due to such motives. 

It is thirdly contended by the plaintiff that 
the consent of the natural father, though 
he be one of the nearest sapindas, does not 
, count and that accordingly Ramakrishna’s 

consent must beignered. The fourth point 
taken by him is, that the position of Rama- 
krishna who isan adopted son is in this 
respect inferior to that of the plaintiff who 
is anaurasa son. It is fifthly urged that 
the Ist defendant's application for the con- 
sent of the plaintiff was not bona fide and, 
therefore, bad and it is further argued that, 
if the application is itself bad, it is needless 
to go into the question of consent. . 

I shall now proceed to consider the points 
of fact as welbasof:law involved in these 
various propositions: — 

(1) Was Ramakrishna disqualified to give 
consent by reason ofhis being the natural 
father of the adopted boy? ] 

. tis now settled law that the consent of 
' the nearest sapinda validates the adoption: 
There is noauthority for the position that the 
consent of a sapinda may be discounted on 
the ground that he is the natural father of 
the boy. Itis well known that the adop- 
tion ofa boy from among the sapindas is 
generally regarded as a particularly good 
act. While the adoption of a sapindg's son 
is favoured, it cannot with reason be Srgued 
that the consent of that 'very sapinda must 
be ignored. The two positions ae somewhat 


irreconcilable. Further, the rule which en- 


joins thatthe sapindas should be consulted, 
assumes that they arecapable of viewing the 
question impartially putfing aside selfish 
and improper considerations. In one sense, 
are not the nearest sapindas the very men 
who are incapable of forming an honest 
judgment? If there be no adoption, it is on 
them that the property of the last male 
holder in the ordinary course devolves. 
They help to defeat this valuable right of 
theirs by consenting-to an adoption; but 
the law proceeds upon the footing that the 
sapindas can takea dispassionate view of 
the question, and form an honest &nd intelli- 
gent judgment. Thus, though it is to the 
intérests of the sapindas generally to refuse, 
it is assumed. that they will consent, 
when to withhold assent will bea breach 


si 
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of duty. Similarly, though it is to the 
interests of the natural father to consent, 
it may be assumed that acting honestly he 
willrefuse to consent, if the circumstances 
make that course of action necessary. AS 
I have said, it is of the very essence of the 
rule of consent, that the sapindas are pre- 
sumed to be capable of forming an honest 
judgment, althoughin the very nature of 
things they are interested parties. Fur- 
ther, if the motives areto be taken into 
account at all, it must be borne in mind 
thatthe statement that afather is inter- 
ested it cénserting to his son's adoption, 
is.but & half truth; for, while by the 
adoption the son gains, the father undoubt- 
edly losesas by his consent he destroys the 
possibility of himself succeeding. I can- 
not, therefore, accede to the proposition that 


“the boy's natural father is as such, incapable 


of giving consent. 

Having thus cleared the ground, I shall 
now proceed to consider whether the con- 
sent of Ramakrishna may be discounted on 
any special grounds. Ihave already dis- 
cussed the mannerin which Ramakrishna 
approached the question of adoption. The 
evidenceof Mr. Krishnaswamy Chetty on 
this point I have set forth. Ramakrishna 
felt that the Ist defendant belonged to a 
faction opposed to him and did not at first 
look with favour on the proposal. The 
Maharajah of Venkatagiri, his brother, whose 
advice he was wont to treat with great 
deference, was from the start in favour 
of the adoptions Ramakrishna was will- 
ing to abide by his brothers advice 
and finally agreed to give away his 
boy: That he deeply weighed, the pros and e 
cons, appears from his conduct. After 
deliberation, he went up to Mr. Krishna 
swamy Chetty and formally informed him 
that he had made up his mind and was 
willngand requested him to inform Ven- 
katagiri accordingly. It is very probable, 
as spo&en to by some witnesses, that it* 
was on account of this prejudice of Rama- 
krishna, that Venkatagiri suggested the 
alliance to which reference has been made, 
It was ashrewd dnd practical suggestion, 
that ifthe 2nd defendant married Seethara- 
maiya’s daughter, thealliance would produce 
harmonious relations between'the adopted 
boy and the Ist defendant's relations. The 
Ist defendant also speaks to,thie hesitation 
on the part of Ramakrishna, He did not 


‘easily consent (to useher own words) “as I 


yas living in Pittepur and the boy would 
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be in the midst of enemies.” She proceeds 
to say that when she assured him of the 
boy’s safety he agreed. Itis noteworthy 
that even Narasinga Rao has had to refer 
to this initial reluctance on the part of 
Ramakrishna. ln this connection, it must 
not be lost sight of, that when Ramakrishna 
gave his consenton the 30th of January, 
the Ist defendant was ‘still at Undoor and 
there were no terms in coniemplation. In 
discussing the motives of Ramakrishna, 
this fact becomes very material as it shows 
that he could not have been influented by 
any extraneous considerations.’ I¢is un- 
necessary to pursue this matter further. It 
is proved beyond doubt that Ramakrishna 
did not start with a bias in favour of 
the adoption and that whatever may be the 
law on the point, he was personally not dis- 
qualified to be consulted or to give advice.* 

Then there isthe fact that Ramakrishna 
had several sons and that by consenting 
to the adoption of one of them. while he 
may probably be conferring an advantage 
on that particular son, his act Sperates to the 
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succession opens upon the widow's death, 
they take equally. As the sapindas right 
to be consulted depends upon the measure 
of their proprietary (or quasi- proprietary) 
right, it stands to, reason that in regard to 
consenting to an adoption, the position of 
the aurasa son and the adopted son must 
be alike, their rights to property being 
equal. I cannot, therefore, accept the con- 
tention of the plaintiff's learned Vakil on 
this point. 

(3) «Whenaman has sons, do the latter 
equally with their father fall in the group 
of the nearest sapindas ? 

Mr. Ramachandra Ayyar for the defence 
contends that, although as a general rule 
the nearer sapinda excludes the more re- 
mote, an exception must be made in the 
case ofa father and hissons, the term sons . 
including the grandsons. I do not think 
that on principle this position is sound, 
Tf the consent derives its force from a mem- 
ber's pcsition in the family, the father de- 
cidedly occupies a place relatively of greater 
importance then the son and the latter 


detriment of his cther sons, as it destroys “must on that footing yield precedence to. 


their reversionary right of succession. 

It is well to bear in mind in this connec- 
tion that when Ramakrishna gave his con- 
sent, he was conscious ofthe fact that he 
occupied this dual position and framed his 
reply accordingly. 1n Ex. 15-A, the letter 
of consent, he states first that he consents 
to the adoption and secondly he states that 
he consents to his son being adopted. 
I, therefore, reject the plaimtiff8 contention 
on this point. 

(2) Is the position of an aurasa son 


. Superior in this respect tothat of an adopted 


Son? 
.Forinsisting upon the consent of the 
sapindas generally, various reasons have 
beensuggested by the Judicial Committee; 
butthe reason for requiring the consent 
of the nearest among the sapindas is, that 
dt in their reversionary interest dhat is 
affected by the adoption. ə The more recent 
decisions of the Privy Council have placed 
this matter beyond doubt: [see Kesar 
Singh v. Secretary of State for India (21).] 
In regard tolineal succession, the right 
of anaurasa sonis undoubtedly greater 
than that sof an adopted son, but 
in regard to their reversionary right they 
stard upon an equal footing, as when- the 


(21) 95 Ind. Cas. 651; 51 M. L. J. 16; (1926) M. W. 


- N. 540; 49 M. 652 at pp. 673 to 677; A. I, R.1926 Mad. 


88»; 24 L, W* 878. " 
3 


the father. If, again, the question has to 
be decided with reference to rights of pro- 
perty, the father succeeds as reversioner 
to the exclusion of the son——-which is 
inconsistent withthe theory of the father. 
and the son falling alike in the same 
group. To test the correctness of Mr. 
Ramachandra Ayyar's position, let us take 
a concrete case. If A, B and C who are 
brothers happen to be the nearest sapindas, 
A havihg four sons, his branch has, on this 
theory, 5 votes as dgainst the one vote of B 
“and the onewote of C, the two latter having 
no sons. “This illustrates the unsoundness 
‘of the position as such a result gould not 
have been intended. The learned Vakil 
relies upon certan passages in the judg- 
ments. of the Judici&l Committee, where 
their Lordships, without having their atten- 
tion called to this point, and without ad- . 
verting to it, have casually, while describ- 
ing a group of sapindas, included in that 
gtoup, the father as well as the sons: isee 
Veerabasavaraju Pantuluv. Balasurya Para- 
sada Rao (14) and Kristnayya v. Lakshmi 
Pathi (15).] It is not, in my opinion, right to 
infer from these passages that their Lord- 
ships intended to lay down a, rule which. 
runs counter to the principle repeatedly re- 
cognised, by&hem. I must, therefore, reject 
“ the contention on this head urged by the 


defence, 
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(4). Was the plaintiff justifiedin refusing 

to consent ? 

The plaintiff in his reply Ex. EE-11, 
dated the llth February, 1914, has very 
fully set forth his reasons for withholding 
consent. Itis a carefully prepared docu- 
ment, drafted under legal advice and the 
reasons mentioned in it must be closely ex- 
amined. ‘They are: ki 

(a) The Ist defendant's object in making 
the adoption was to spite the plaintiff as he 
refused peeuniary help. S. 

I have already discussed this point and 
Shown that there is no substance in this 
complaint. 

(b) The plaintiff next refers to the loss 
ihatmay be caused to him. He admits in 
his cross-examination that the loss adverted 
tois the prejudice to his reversionary right. 
He alsoadmits that the estrangement be- 
tween himself and the ist defendant dates 
from the adoption. That the plaintif re- 
garded the Ist defendant as his enemy on 
account. of this adoption, there ean be no 
doubt. He says so expressly in his evi- 
dence and we have also the fact that, im- 
mediately after the adoption, he caused 
three criminal prosecutions to be filed 
against the Ist defendant and her brothers, 
which, however, ended favourably to them. 
There ig not a shadow of, justification for 
suggesting that the motive of the lst de- 
fendant in adopting, was to cause loss to 
the plaintiff, The refusal to consent, be- 
cause the reversionary interest 
sapinda will be prejudiced, can in np cir- 
cumstances be justified. , 

(c) The fact that the boy is the son of 
Ramakrishna, the plaintiff's “long standing 
enemy" js urged as the next reasón. 

The plaintiff here betrays that he is actu- 
ated by a selfish motive, The rule that a 
sapinda must be congulted, rests on the 
theory, thathe is able to subordinate his 
own interest and bring to bear a calm and 
reasoned judgment. His enmity to Rama- 
krishna isa matter personal te himself and 
does not affect the widow whose interestg 
he is supposed to be safeguarding. In his 
evidence, the plaintiff further amplifies this 
ground of objection. He asserts that he 
objected to thé adoption as the boy belong- 
ed toa family which denied his legitimacy. 
In the first piace, no blame dn, &ny event 
attached to the boy; for, he had never de- 
nie 
2nd defendant, being the 
prother’s son, was already a member of the 
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plaintiff's family. There is no question oi 
introducing a stranger and the objection is, 
therefore, wholly futile. Asa fact, the adop- 
tion had the effect of removing the 2n1 
defendant one degree further from the 
plaintiff. As Mr. Ramachandra Ayyar 
pointed out in his powerful argument, the 
plaintiff seemed to,say' “I am concerned 
only with my legitimacy and nothing else 
matters to me,” The very idea that the 
adoption was to be of one, whom he con- 
sidered to be his enemy was repugnant to 
fim and, his mind became clouded and 
he could no longer be trusted toarrive at 
a proper decision, The ground urged is 
thus frivolous and shows that the plaintiff 
having first made up his mind to oppose the 
adoption, was seeking reasons to justify his 
refusal. f 

(d) The plaintiff next complains that the 
ist defendant did not care to personally 
interview him. This is again a palpably 
unsound reason. The lst defendant wrote 
to the plaintiff on the 2nd of February 


„asking for consent. The wording of the 


letter is unobjectionable and the plaintiff 
admits this in his deposition. Asno reply 
was received the Ist defendant sent a re- 
minder on the 7th of February. Was there 
a duty cast upon the widow to personally 
approach the plaintiff? There is no doubt 
that the lst defendant was aware, as the 
plaintiff was, that he would treat with dis- 
favour any proposal to adopt. Having re- 
gard to the plaintiffs position, the widow 
might well be réluctant te meet him per- 
sonally and provoke him to anger. There 
is'nothing to compel a widow to put herself 
in such a position. On the contrary, if the 
plaintiff believed that there was any mat- 
ter that could be cleared up by a personal” 
discussion, it was open to him to suggest 
an interview to the ist defendant. This 
reason is of a piece with the reasons already 
considered and must be rejected as im- 
proper.* 

(e) It is next aliéged that Ramakrishna's 
eonsent was purchased for consideration. 
That this is an entjrely unfounded allega- 
tion, the plaintiff has had to admit, This 
is indicative of the mentality of the plaint- 
iff. In his anxiety to find reasons against 
the adoption, he wentthe length of mak- 
ing aspersions against Ramakrishna whose 
integrity in this connexion das” not been 
impeached. The plaintiff says that he 
heard that Ramakrishna received,a few, 
thousand rapses and gave consent and 
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admits that this information has turned 
out to be wrong. I am afraid that little 
eredit is due to the plaintiff even for this 
admission. His case in the plaint was, 
that Ramakrishna's state of mind prevent- 
ed him from comprehending anything and 
that he was practically unconscious during 
this period. It would militate against that 
case to suggest that Ramakrishna received 
a bribe. Finding himself in this awkward 
position, the plaintiff gave up the charge 
of bribery and pressed the point that Rama, 
krishna was unconscious. Thisereason is 
thus admittedly unsound. 


(f) The next reason alleged by the plaint- 

. iff is, that the lst defendant entered into 
certain pre-adoption arrangements which 
had the effect of depriving the adopted son 


of a portion of the property. As Mr. Rama-° 


chandra Ayyar has pointed out, thesolicitude 
of the plaintiff for the 9nd defendant to 
whose adoption on personal grounds he was 
opposed, seems scmewhat. paradoxical. 
However this may be, I have already dis- 


‘cussed and shown that the widow was not ° 


influenced by any corrupt or eapricious 
motives. By the 5th of February or so, it was 
decided that there were to be two arrange- 
ments which were afterwards embodied in 
Exs. 17 and 17-A. Asthe plaintiff wrote on the 
llth there can be no doubt that the arrange- 
ments referred toin his letter are these 
two arrangements. The first thing that the 
plaintiff did on receiving the widow’s appli- 
eation, was to depute mer to go aboutand 
collect facts regarding the proposed adop- 
tion. On the lst defendant's side, there 


* was no secrecy maintained and the*stamp 


papers were purchased on the 6th of 
¥ebruary for the settlement and mainten- 
ance deeds. Ifthe desire of the plaintiff 
was to decide honestly, he might have 
scrutinized the real nature of these arrange- 
ments. He wouldhave been well within 


`* his rights to ask the lst defendant sor par- 


ticulars and insist upor obtaining fuller 
information. These steps hefailed to take, 
and as things have turned out the Court 
has*had to decide the‘true character of 
the transaction, and as I have already said, 
it cannot be invalidated by reason of thege 
arrangements. 


`a do not propose to deal in greater 
detail with th$ evidence of the plaintiff 
on this partof the case which I cannot 
accept 45 true in certain respects, as, for 
instance, where he says that*Hehad heard 
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at that timeof the loan by Venkatagiri. 

(g) A further reason alleged was, that 
the lst defendant applied for his consent 
"merely for the sake of formality” and not 
with a desire to obtain his consent. This 
allegation was sought to be made good by 
showing that the adoption was firat fixed 
for the 8thof February, then for the 13th 
and finally for the 15th. It is asked, if 
the let defendant really sought the mind 
of the plaintiff, how could the adoption 
have been fixed for the 8th, before the 
plaintiff's reply was received? The answer 
is two-fold. There is nothing to show that 
the dates were not tentatively fixed, and 
secondly the dates might be fixed in the 
expectation that a reply would be received 
in, the meantime. This objection is, in my 
opinion, also bad. 


(h) The next reason refers {to certain 
agreements between the late Rajah and the 
lst defendant's husband. It ig alleged that 
they had the effect of forbidding an adop- 
tion. This requires separate tréatment 
and all I need ‘say at present is, that, in 
my opinion, this objection is also bad. 


These arethereasons mentioned in Ex. EE- 
il and urged atthe trial, Ihavecome to 
the conclusion that the plaintiff approached 
the question with a biassed mind and 
rendered himself incapable to be aproper 
judge of the transaction. I have come to 
the further conclusion that he wasinfluenced 
by improper and selfish motives in refus- 
ing comsent, and that the reasons on which 
he seeks to justify his refusal are utterly 
unsound. , 


(8) Is the application tô the plaintiff for 
consent itself bad? ee 


In her letters asking for consent, the 
lst defendant treated the plaintiff with 
deference. Indeed, the plaintiff himself 
found nothing objectionable either in their 
toneor their contents. Thig is expressly 
admitted by him in his deposition but at 
the trial it was discovered by his legal 
advisers that the plaintiff was not described 
in the letters as her sapinda—a circum- 
stance which is quiteimmaterial, Then it 
is argued by Mr. S. Srinivasa Ayyangar, 
for the plaintiff that in this suit the 
lst defendant denied :the plaintiff's 
status as a,sapinda. This again seems to 
me to have no bearing on the question. 
When the plaintiff attacked the adoption 
made by the lst defendant she was justified 
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in protecting herself by urging every 
ground against him and the question of 
his parentage was, at any rate, not free 
from doubt, the Court on fhe previous occa- 
sion having given its decision against him. 
The denial of the plaintiff's status having 
thus been made one of the main planks 
in the defence, it was too much to expect 
the Ist defendant and her witnesses to 


admit in cross-examination, that the plaintiff : 


was a sapinda and when his conseat was 
sought for, he was regarded as such. No 


weight can, therefore, be attached to the. 


statements made in this respect at the 
trial. Moreover, I am of the opinion that, 
when it is shown that the widow has sought 
the advice of her kinsmen, the Court must 
not embark upon an enquiry as to whét 
the motives of the widow are in seeking 
consent. A duty is cast upon the widow 
to apply for consent and, when she 
performs thaé duty, her act cannot be 
questioned on the ground that her motives 
were bad. The Privy Council has held 
that, even when it is known that a 
sapinda if asked will refuse, his consent 
must be sought. This by analogy shows 


that it is immaterial to enquire: whether ~ 


the widow intended to abide by the advice, 
when given, or not, In any event, on the 
facts, I am satisfied that. there is no force 
in the argument that the lst defendant 
treated the application to the plaintiff as a 
mere formality. 

(6) Is the consent sufficient ? 

I have now reached that stage in the dis- 
cussion, when I may conveniently deal with 
the question of sufficiency of the consent, 
measured by quantity. The płaintif as 


well as Ramakrishna are, as I have said, 


sapindas of the samedegree, both being 
the sons of the late Rajah, the brother in 
law (husband's broth$r) of the adopting 
widow. Ramakrishna has given his consent, 
whereas the plaintiff has not. The question 
is, is this conSent sufficient % The founda- 
tion of the doctrine of eonsent is,that it 
affords evidence “that theact is done by 
the widow in the proper and bona fide 
performance of à religious duty and neither 
capriciously nor from a corrupt motive:” 
[see Ramnad case, Collector of Madura v. 
Moottoo Hang ak Sathupatty (8.] When 
consent is effieacious to validate an adop- 
tio, the Gourt has no direct concern with 
the motives of the widow. If the Court 
finds the consent valid, it leaves alone 
the question of the, widow's motives, It ie 
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for the kinsmen who are called on to grant 
consent, to examine the motives and where 
it is found that effective consent has been 
granted, the Court will treat that as the 
decision ofa domestie tribunal and will 
not trouble to canvass the propriety of 
the consent. Now .in regard to the 
sufficiency of the consent, decisions of the 
Privy Council have laid down certain 
tests by which that point has to be deter- 
mined. 'The case has been argued on the 
Ítoting that the plaintiff and Ramakrishna 
‘are the*separated kinsmen of the widow's 
deceased husband. It is now settled law 
that the authorization requisite to the 
validity of an adoption, is that of the 
nearest sapindas. It has also been held 
that it isthe duty of the widow to con- 
‘sult every member-of this body, and if 
the widow fails to consult one of them 
she cannot justify her omission by show- 
ing that she did not consult because she 
knew that if consulted he would refuse. 
In this case, the nearest sapindas were 
two innumber and she consulted them 
both. 'The Privy Couneil have also said 
that ifa majority of the kinsmen assent 
&nd one refuses, his objection may be dis- 
counted: [Veerabasavarjau | Pantulu v. 
Balasurya Prasada Rai (14).] The rule must 
on principle be extended to where the 
minority consists ofmore than one [Kesar 
Singh v. Secretary of State for India (21).| 
The word ‘majority’ in this passage has 


' been explained by the Privy Council as 


being a''substantial majority." [Kristnayya 
v? Lakshmipathi (15) ] Now if the substan- 
tial majority assent and the minority refuse, 
the objectipn. of the minority may be 
disregarded. This I take to be the effect 
of the decisions of the Privy Council. In 
such a case—as in the case where the 
kinsmen unanimously assent—the sapindas’ 
consent is irrebuttable proof of the propriety 
of the adoption. This rule, of course, issub- * 
ject to a well-known exception that the con. 


- Bent should not have been purchased. (Ram- 


nad case, Collector of Madura v. if ogttoo 
Ramalinga Sathupathy (8) and Ganesa 
Ratnamaiyar v. Gopala Ratnamaiyar ( 22).] 
It isthe kinsmen that are adversely affected 
by the adoption and when they'are satisfied 
and accord consent, the Court does not tgke 
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‘upon itself to*enquire into the motive for 
the adoption or its purpose or object. The 
decisions of the Privy Council also establish, 
that if a near sapinda is incapable of 
forming ajudgment, as in the case of a 
minor or a lunatic, his consent is not 
necessary. Similarly when it is proved that 
he is actuated by corrupt or malicious 
motives his dissent may be disregarded. 
Their Lordships also observe that the 
consent required is that of a majqrity of 
those kinsmen “who are capable pf forming 
an intelligent and honest judgment.” I 
have said that if a substantial majority 
consent, the dissent of the minority may 
be ignored. The question then arises, what 
is to be the position where the assent is that 
of a bare (as distinguished from substantia D, 
majority? Then again, if the number of the 
nearest sapindas is even, what is to happen 
if they are equally divided? The Privy 
Council has so far not had any occasion to 
make a pronouncement on ethese matters. 
But from the principles laid down by that , 
tribunal and from the reason of the thing, 
it seems to follow that the Court will in such 
cases be called on to decide the propriety 
orthe bona fides of the dissent. The assent- 
ing kinsmen are not required to justify 
their assent; for theadoption is a meritorious 
act and itis presumed that the assent was 
properly given. It must be bornein mind 
that I am now dealing with cases where 
either half the number of the kinsmen ora 
bare majority of them have granted consent. 
If it is proved in such cases that the 
dissenting kinsmen were actuated By 
corruptor malicious motives their dissent 
must be disregarded; but thee difference 
Between there being an unanimous vote or 
a vote ofa substantial majority and the cases 
under consideration, is, that in the former 
the dissent is summarily ignored without 


. the Court going into the question of the 


propriety or otherwise of the dissent, 
whereas in the second sef of cases the Court 
has to find before discarding the dissent, 
thatát was actuated by corrupt or malicious 
motives. Although here again the Court 
has.no concern with the motives of the 
widow? they indirectly come into notice 
when it has to judge of the bona fides of the 
dteaent—for, as I have pointed out, itis 
within the" prevince ofthe kinsmen to go 
into the widow's motives in deciding, 
whether they shall give or withhold con- 
sent. . " 

Jn the present case, the sapindas being 
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equally divided in opinion, on the principle 
I.have stated, it becomes necessary to 
examine whether the dissenting sapinda 
was actuated by cogrupt or malicious motives. 
In discussing the evidence I have shown 
that the plaintiff refused from indirect 
motives and on personal grounds. 

In Parasara®*Bhatiar v. Rangaraja Bhattar 
(16), where there were two sapindas standing 
in the same degree of relationship, one of 
whome assented and the other refused, 
Turner and Innes, JJ., upheld the adoption 
on the ground that the refusal was due to 
improper motives. Thisis a very important 
case, because on my finding it is on all 
fours with the present. The dissenting 
sapinda in that case is said to have 
"fefused" from interested or improper 
motives or without a fair exercise of 
discretion. 


In this connection I may also refer to 
Subrahmanyam v. Venkamma (23) affirm- 
ed by the Privy Council in Vetkamma 
y. Subramaniam (13). There were two 
sapindas of equal degree, one of whom gave 
assent to the adoption and the other was not 
asked. Benson and Bhashyam Ayyangar, 
JJ., held the adoption invalid and made the 
following observations which are relevant to 
the present purpose :— 

“Tf she had applied to him for his assent 
and he had withheld the same, with or 


-without assigning reasons and she hed 


nevertheless made the adoption relying, on 
the a’sent of the 3rd defendant alone, 
we should have* been in a position to 
decide whether the plaintiff had withheld 
his assent, properly or eimproperly and 
capriciously.” e 

This passage implies that if the sapindu 
had been asked* and refused, the Court 
would have considered his reasons and if 
they were improper ignored his dissent. It 
has been contended by Mr. Krishnaswami 
Aiyyar that the refusal must be due to 
corrupt or malicious motives: see Kristnayya 
v. Lakshmipathi (15) The Privy Council 
in using those words did not mean to 
exclude motives such as those described in 
Parasara Bhattar v. Ranggraja Bhattar 
(16). In Nagarampalli Kanesam v. Nagaram- 
palli Batchamma (24). “Wallis and Sadasiva 
Ayyar, JJ., *htld that the refusal was bad 
because it was unreasonable. In Venkata- 


(23) 26 M. 627; 13 M. L. J. 239. 
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pathi Somayajulu v. Punnamma (20), it was 
held by Wallis, ©. J., and Hannay, J, that 
where a sapinda refused from grounds 
personal to himself the *refusal could be 
ignored. They observed that a reversioner 
“must act with a deliberate consideration 
of what is for the benefit of the family." In 
Venkatarama Raju v. Bapamma (19), 
Sankaran Nair and Spencer, JJ., held that 
a sapinda should have due regard “for. 
the benefit of the family especially that 
part of it which the widow represents.” 
Judged by these various tests, the plaintiff's 
refusal was bad and must be discarded. 


In the view I have taken, it is unnecessary 


to discuss the effect of the consent uf 
the remoter kinsmen obtained by the lat 
defendant. 


V. Underiaking not to adopt and prohibi- 
ion io adopt. 


Mr. Alladi' Krishnaswami  Ayyar has 
raised the contention that the Ist defendant 
is bound by the covenant on the part of her 
husband contained in Exs. O and O (1), 
not to make an adoption, but, beyond merely 
raising the point, has not supported it by 
any argument, His contention was over- 
ruled by the lower Court and, as the learned 
Vakil has not argued the point, I do not 
propose to discuss it and I must hold that 
this objection fails. 


Itis next contended that in any event, 
from the covenant, it may be implied that 
Venkata Rao prohibited his widow from 

. adopting. Whether the hfsband prohibited 
the adoption, is a question of fact. When 
the prohibition eis not express, jt must be 
shown by glear and unequivocal evidence, 
that the conduct of the husband leads to an 
irresistible inference that he desired his 
widow .notto make an adoption. If the 
facts are consistent “with the opposite 
hypothesis, the Court will be very slow to 
infer that the husband forbadg the adoption, 
an act necessary to the salvation of his own 

. soul. In Malgauda Paragowda Patil v 
Babaji Dattu Bhakare (25), a prohibition 
was inferred from clear dispositions made 
in regard to propery, dispositions incon- 
sistent with an intention that an adoption 
should ba” made. The learned Judges 
observed: “Asitstands the*Will makes a 
complete disposition of all the property in 
favour, of the daughters, There is no 
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property left upon which £n adoption can 
take effect... esee Not only 
was there a complete bequest of the 
whole estate to the daughters, but the 
‘widow was in terms prohibited from dispos- 
ing of the property to any one except the 
daughters,” 

In this case, TER is no evidence that 
Venkata Rao intended not to make an 
adoption notwithstanding his underieking, 
ipuch dess, can an intention be reasonably 
imputeQ te him to prohibit an adoption by 
his widow subsequent to his death. Itis 
worthy of notethat the late Raja, the father 
ofthe plaintiff, did not consider himself 
bound by his promise not to adopt (for the 
undertaking is mutual) and that he was the 
dirst to infringe this covenant, for he 
adopted Ramakrishna long before the lst 
defendant made the adoption in question. 
In my opinion this ground also fails. 

Itis unnecessary to deal separately with 
the argumentstof the District Judge. I think 

el have sufficiently indicated my reasons for 
not accepting them. I may observe that 
the view of the lower Court is not entitled 
in this case to that weight which we should 
generally attach to the opinion of a Court 
of first instance, for some of the most im- 
portant witnesses were examined on com- 
mission (D. W. No. 9, Krishnaswami Chetty 
and P. W. No. 113, Narasinga Rao), and 
even the 1st defendant whose evidence was 
taken by the Judge, was behind a purduh 
when she was examined. The lower Court 
did not thus have an opportunity of seeing 
the wijnesses or noting their demeanour. 
I, therefore, hold in regard to the issue re- 


lating to the adoption, that the plaintiff, 


fails. This would be sufficient to dispose 
ofthe appeal acon this finding the appeal 
must be allowed, but I shall consider also 
the other issue in the case as it has been 
fully a rgued before us. That issue raises 
the question of the plaintiff's parentage. 
As I have suid both his paternal and mater- 
nal origin has been disputed and the points 
to be decided, therefore, are, whetherethe 
plaintiff was begotten by the late Raja and 
whether Mangayamma, his slepo mother, 
gave birth to him. 

On behalf of the defendants an applica- 
tion was made to admit evidence of witness- 
es who were examined irf the previous 
suit. Atthe conclusion of the arguments 
on that póint we gave a ruling that that 
evidence was inadmissible and intimated 
that we would state reasons in the Ane) 


- madein his favour. 
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judgmentin thecase. The following order, 
Ithen prepared but did not read in Court 
andis now embodied in this judgment :— 

Order on O. M. P. No. 554 of 1921 (to 
d documents) in Appeal No. 62 of 
1921. 





The question -raised is in regard to the 
admissibility of certain evidence under s. 33 
ofthe Evidence Act. The facts so far as 
they have a bearing on the present applica- 
tion, may be briefly set forth. Before thts 
suit, there was an earlier action &nd the 
defendants ask that certain depositions of 
witnesses in that suit, should be received 
as evidence in the present suit. Ganga- 
dhara Rama Rao, the late Raja of Pittapur, 
adopted Ramakrishna in 1873, and died in 
1890 leavinga Will. In 1885 a són was 
alleged to have born to him who is the pre- 
sent Raja of Pittapur. After the late 
Raja’s death, Ramakrishna instituted the 
previous suit, O. S. No. 6 of, 1891, against 


the present Raja and the Court of Wards, 


claiming possession of the properties of the 
late Raja, which after his death, had been 
taken possession of by the Court of Wards. 
The present Raja relied upon his being the 
son of the late Raja and also upon & Will 
The case ultimately 
went up to the Privy Council and it was 
decided that the present Raja took the pro- 
perties underthe Willin question and the 
other point regarding his status was left 
undecided. A . 

Now let us turn to the faets of the present 
case. The late Raja hada younger brotifer 
named Venkata Rao to whom the*former 
granted the Gollaprolu Estate out of the 
*Pittapur zemindari, for his maintenance 
subject to terms with which we are not now 
concerned. Venkata Rao died in 1871 
leaving the lst defendant his widow surviv- 
ing him. In 1914 the 1st defendant adopt- 
ed the 2nd defendant, the naturaleson of 
Ramakrishna, and the “present, Raja has 
filed this suit for the setting aside of the 
.2nd defendant's adoption claiming to be the 
presumptive reversionary heir of Venkata 
Rao. . 

The plaintiffs title depends upon his 
being the dutasa son of the late Raja of 
Piftapur and his status is again questioned 
in this sutt. «The plaintiff is a common 
party to both the actions, but to the first 
suit Ramakrishna wasa party and the 2nd 
defendant was not. In the present suit 
Ramakrishna is nota party. ta regard fo 
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the status of the plaintiff, several witnesses 
who were examined in the earlier litigation 
are now dead and the defendants seek to 
putin, the depositions in the first suit of 
those witnesses, as evidence under s. 33, 
in the present suit. The learned. Subordi- 
nate Judge has held that they cannot be 
treated as evidence in this case and the 
correctness of this order is impeached by 
the defendants, 

Section 33 says that evidence given by a 
witness in a judicial proceeding, is relevant 
for the purpose of proving, in a subsequent 
judicial proceeding, or in a later stage of 
the same judicial proceeding, the truth of 
the facts which it states, when the witness 
is dead or cannot be found or is incapable of 
giving evidence oris kept out of the way 
by the adverse party or when his presence 
cannot be obtained without unreasonable 
delay or expense. Then the section proceeds 
to say when such evidence és admissible. 
The conditions are stated inthe three pre- 
visos tothe section :-— 

(1) Provided that the proceeding was 
between the same parties or their represent- 
atives-in-interest ; 

(2) Provided that the adverse party in the 
first proceeding had the right and oppor- 
tunity to cross-examine and 

(3) Provided that the questions in issue 
were substanially the same in the first as in 
the second proceedings. 

The wording of the first proviso has given 
rise to some difficulty: What does 
the expression 'representatives-in-interest' 
mean? A “person who derives his title 
through, of claims under another, is the 
representative-in interest of that other. For 
example, B, the purchaser of an estate from 
A,is A’s representativa-in-interest, but A 
is not the repres$ntative of B. Similarly a 
son who claims asuh of money. from his 
father is the latter's respresentative and in 
respect of that sum the father is not the re- 
presentative of his son. This'is the sense in 
which the words "representative-in-interest" 
Are invariably used, and it is in this very - 
sense these words are used in an earlier 
section, section 21 ofthe Evidence Act itself, 
Under that section, admissions may be 
proved as against the person who makes 
them or hés representative-in-jnterest, The 
latter portion means that the successor is 
bound by the statements of his predecessor- 
in-interest, Under 5. 23, the question, there- 
fore, resolves itself into this, namely, is the 
party in the second proceeding the “ repre- 
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gentative-in-interest" of the party in the 
first? In other words, was the party in the 
first the predecessor-in-interest of the party 
in the second ? In the proviso in question, 
the two proceedings are not separately men- 
tioned and the difficulty is due to this cir- 
cumstance and also to some extent to the 
use of the word “ was " instd&d of the word 
"is," Although the proviso might have 
been more explicitly worded, there can be 
no reasonable doubt ahout its meaning. 
The English rule is succinctly stated thus 
in Taylor on Evidence :— 

“ Consequently, the ovidence taken on 
‘the first trial is admissible on a second trial 
if,although the two' trials be not between 
the same parties, the second trial is between 
persons who legally represent the formér 
parties, or are their privies in estate " (11th 
Edition s. 467). The second trial must, 
therefore, be between “persons who legally 
represent the» former parties or are their 
privies in estate "—in the language of the 
Indian Law, between persons who are 
“ representatives-in-interest " of the former 
‘parties. In Printing Telegraph and Con- 
struction Co. of the Agence Hevas v. Drucker 
(26) A. L. Smith, L. J., cites the following 
observations of Lord Cottenham in Hum- 
phreys v. Pensam (1): 

* Depositions can only be read for or 
againstthose who are parties or privies to 
the suit in whieh the depositions were 
taken." 

The question to be askedis:are the par- 
ties to the second suit “‘privies to the suit 
in which the depositions were taken," that 
is, the first suit ? be 


LI 

The ryle that the testimony given in res- 
pect of a “fact in a suit is admissible to 
prove the same point in aslater action be- 
_tween the same partiespr their privies, has 
been extended to eases* where the interests 
of the parties in the second action were 
represented in,the earlier one to which they 
were not parties, as for inStance, in the 
case Of legatees or tenants-in-common. See 
the judgment of Kay, L. J., in Printing 
Telegraph and - Construction Co. of the 
Agence Hevas v. Drucker (26). In this pas- 
sage, the word’ represented” must be dis- 
tinguished from the expression “ representa- 
tive in-interex." The party ine the earlier 
progeeding "represented" the interests of 
the party in the subsequent proceeding. Ia 


— (26) (1894) 2 Q. B. 801; 64L. J. Q. B. 58; 9 R. 677; 
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other words, the party in thesecond proceed- 
ing is a “ representative-in-interest " of the 
party in the first proceeding. It makes 
very little difference how the point is put; 
but to say thatthe party in the first pro- 
ceeding is the representative-in-interest of 
the party in the secogd proceeding, is to put 
the pointupside down. In regard to the 
extension of the rule referred to by Kay, 
L. J., it may be pointed out that it is ana- 
logoug to the rule contained in Explanation 
VI tos. 11,0f the Civil Procedure Code. That 
section which deals with res judicata says in 
Explanation VI,that where persons litigate 
bona fide in respect of a publie right or of & 
private right claimed in common for them- 
selves and others,all persons interested in 
such right shall be deemed to claim under 
the person so litigating. Under this expla- 
nation, the parties to the second proceeding 
are taken as the representatives-in-interest 
of the parties in the first suit. As already 
observed, this,is tantamount to saying that 


ethe parties in the earlier suit "represented" 


the interests of the parties in the second suit. 
Llanover v. Homfray (6) illustrates the ap- 
plication of this extended rule. In the first 
action some customary tenants of a 
Manor filed their bill on behalf of them- 
selvesandall other customary tenants to 
establish their right to work minerals under 
their tenements. A second suit of the same 
nature was filed by customary tenants who 
did not derive title under any of the plain- 
tiffs in the first Suit. It was held by the 
Court of Appeal that the evidence taken in 
tife former suit was admissible on behalf of 
the plaintiffs in the later suit,the ground 
"being thatéhere was sufficient privity be- 
tween theplaintif in the first and second 
actions to make the evidence admissible. 
The cases cited by Mr. Venkataramana Rao 
wherea Hindu widow was held to have repre- 
sented the interests of the reversioners : gee 


RisalStnghv. Balwant Singh (2)and Vaithia- " 


linga Mudaliar v. Srirangath Anni (3) are 
analogous to those to which the rule has 
been extended as observed by Kay, L. J. or 
again to those falling within Explanation VI 
tos.ll. The same remark applies also to 
the other set of cases cited by the bearned 
Vakil [of which Chiruvolu Punnamma v. 
Chiruvolu Perrazu (27) may be taken as,.an 
example] where presumptiwe ‘reversioners 
were held to represent in suits the interests 
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of the whole body of reversioners including 
those that: are more remote. 

Is the present 2nd defendant the re- 
presentative-in-interest of Ramakrishna? 
That is the question to be decided> To de- 
termine this, we must examine the title to 
which the -previous litigation related. 
Without having regard to the nature of the 
action, it is impossible to say whether a cer- 
tain person is another's "representative-in- 


interest,” for, that very expression connotes ' 


and implies that the representation must 
be with reference to a particular title. It 
is a well-known legal term and one cannot 
conceive of a representative-in-Interest in 
the abstract. Let us then look atthe scope 
of the previous suit. On the death of 
Gangadhara Rama Rao, the late Rajah of 
Pittapur, Ramakrishna claimed the zemin- 
dari of Pittapur on the ground that the 
plaintiff was not the late Rajah's aurasa son 
but that he was himself the Rajah's adopted 
son. Ramakrishna was obviously litigating a 
title in respect of Pittapur. Oanit be said, 
that he was litigating also a title in respect 
of Gollaprolu? It is necessary to deter- 
mine what the title is that he was then liti- 
gating, for upon that depends the question 
as to who his “ representatives-in-interest " 
are, for the present purpose. That those 
that may claim Pittapur on the title then in 
question are his representatives-in-interest, 
admits of no doubt. Weare not now con- 
' cerned, however, with the title to the Pitta- 
pur zemindari, but Mr. Vénkataramana Rao, 
in his able argument contends that the title 
then under dispute must constructively “be 
taken as one relating not only to Pittapur 
but also to Gollaprolu, as the plaintiff's right 
*to both the estates depended upon his being 
the son of the late Rajah. If this argument 
were pushed to its logical extreme, what 
would be the result? Let us suppose that 
at the time of the previous suit, there were 
half a dozen widows like the Ist defendant 
each in possession of *some property, to 
which the zemindar of Pittapur was the 
reversionary heir. It would follow from 
this contention as a necessary and logical 
consequemee, that Ramakrishna must be 
constructively deemed to have been litigat- 
ing, in addition to the actual title then in 
eqntroversy, also titles in the capacity of a 
possible reversionary heir, in regard to these 
various properties. In this view, the several 
distinct, groups of reversionerseinterested 
"in the various items of proper}y, would pe 
the "representatives-in-interest" of Rama- 
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krishna. That is to say, if the reversion fell 
in and there was litigation, any reversioner 
falling in any of these groups would, accord- 
ing to this contemtion, be a representative 
of Ramakrishna. This illustration shows 
the limit to which Mr. Venkataramana Rao's 
argument can be pushed. The rule in s. 33 
applies mutually; if these various reversion- 
ers can invoke its aid, the plaintiff can also 
appeal to it in proceedings between him- 
self aid them, Itis unlikely that these con- 
sequences were intended. The contention 
that Ramakrishna was contesting a title 
in regard to Gollaprolu thus fails. f 

Much argument was directed to the point 
whether in regard to the Pittapur estate 
Ramakrishna represented. the 2nd defend- 
ant. It was contended by the appellant's 
learned Vakil that thelate Raja Gangadhara 
Rama Rao and Venkata Rao, the lst defend- 
ant’s husband, were undivided quoad Pitta- 
pur and that, therefore, Rafnakrishna was 
in a position to, and did represent,«the 2nd 
defendant whether his adoption to Venkata 
Rao is oris not upheld. It was further, 
contended that should it beheld that the 
brothers (thelate Rajah and Venkata Rao) 
were divided quoad Pittapur and that the 
2nd defendant was validly adopted, even 
then Ramakrishna represented all the possi- 
ble heirs in the line of succession to the 
zemindari of Pittapur including the 2nd 
defendant. The points of fact as well as of 
law involved in these propositions were con- 
trovegted by Mr. S. Srinivasa Ayyangar for 
the respondents. As the title to which we 
must have regard is the one relating to 
Gollaprolid’ and not to Pittapur, it is un- 
necessary to consider either thg conten- 
tions set forth above or the cases on 
impartible estates cited at the Bar.. 

The depositions in, the previous suit were 
rightly rejected andethe order of the lower 
Court on this point must be confirmed. 

1 shall now proceed to consider the second 
issue. In 1864, the late Raja who was then 
About seventeen years old married Manga- 
yamma who was slightly younger than him- 
self. He married a second wife in 1865 
and a third wife, Subbayamma (known as 
Nuzvid Rani) in 1871. 6 In 1873, he adopted 
Ramakrishna, a son of the late Raja of Ven- 
katagiri ndd may in passing noté that he 
was only 29 yearsold when he made this 
adoption. "There seems tohave been some 
misunderstanding in 1876 between the Raja 
and Mangayamma, who, in consequence, 
was permitted to go to her parénte’ house 
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at Tiruvur. The Raja married in 1879 a 
fourth wife and either owing to this or some 
other fact Mangayamma returned to Pitta- 
pur in October 1880. Then the next event 
isone of great importance and it happened 
in April 1881. A ceremony known as 
seemantham (generally A d when 
a lady is pregnant) was celebrated in that 
month by the Raja at Samalkot and 
this, of course, was a public announcement 
that Mangayamma was pregnant. *After 
the  seemantham, she left again for 
Tiruvur. Itiscommon ground that noth- 
ing came of this pregnancy, but the inci- 
dents that happened at Tiruvur have some 
bearing upon the issue to bedecided. For 
the plaintiff it is ulleged that Mangay- 
amma's pregnancy was what is known as 
pseudocyesis or spurious pregnancy, which 
assumes that she sincerely believed her- 
self to be pregnant. Though it was 
suggested forthe defence that it was not 
a case of spurious pregnancy but only 
simulated pregnancy, it must be said that 
this is, at best, a theory, and is not supported 
by evidence. Mangayamma is alleged to 
have been in this condition for about three 
years. Itis stated by some of the plaintiff's 
witnesses that shehad labour pains at regular 
intervalsatthe end of 9, 18,27and36 months. 
It is not disputed that this is a phenome- 
non unknown to medical science, and what- 
ever may be the truth regarding this 
alleged pregnancy, this part of the story 
must be rejected. So far as the, Raja 
was concerned, from thee reports that he 
heard, he seems to have believed that his 
wife was pregnant and would bring forth 
achild. , In January 1881 he wrftes to Mr. 
Grant th&t his wife's pregnancy had 
reached the fourth monthand in July 1831 
that the pregnancy was then nine months 
old, Hecontinues to*write in the same 
strain. In July, he repeatedly says that the 
childbirth is expected in a few weeks, and 
in August that it is imminent. Strangely 
enough, in October, he says that the con; 
finement is likely to take place in a 
month and we find again that, still later, 
thatis, in November, he informs Mr. Grant 
that his wife'has fot ‘yet been delivered 
of achild.. Whatis still more remarkable 
is, he writeses late as the 45ih* February 
1883 to Mr. Wedderburn telling him that 
he has received news that his wife was 
in labour pains. The defence strongly con- 
tends that Mangayamma imposed upon her 
husband and got him to believe that she 
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was really pregnant. It is said that her 
object in so doing was to pave the way for 
successfully introducing a spurious child. 
On the evidence, I must come to the cco- 
clusion that Mangayamma’s pregnancy was 
spurious. pregnancy although I am not pre- 
pared to believe that that condition lasted 
for 36 months and that there were labour 
pains at regular intervals. In this connec- 
tion I must notice that it wasa part of the 
defendant's case that Mangayamma made 
aftempts tqintroduce a false child during 
this period of her stay at Tiruvur. There 
was not sufficient evidence at this trial to 
make out this plea and I must, ‘therefore, 
find against it. 

I have now so far narrated the events 
that happened at Tiruvur. Mangayamma 
left that place in August 1884 and, after 
a short sojourn at Rajahmundry, came to 
Pittapur in November of the same year. 
It is difficult to say why she returned to her 
husband’s place. But one reason suggested 
«is, that the late Raja married successively 
in May and June 1884 three wives (who 
are knownas Chitrada Rani, Veeravaram 
Raniand Bobbili Rani) and that Manga- 
yamma became afraid thatif she did not 
return, she would lose all hold on her hus- 
band. However this may be, the fact 
yemains that she did return to Pittapur and 
live under the same roof as her husband. 
On the 5th of October 1885, at about 17 in 
the night, it was announced that a son was 
born to Mangayarfima, and.the plaintiff is 
said to be thatson. He was immediately 
retognized as his son by the late Raja 
who*put him forward as such, in his letters 
and telegrams, and who by his uniform 
conduct till his death in 18 0, showed that 
he entertained no doubt on the point. The 
question to be decided is: was the plaintiff 
born to Mangayamma as alleged by him? 
Before referring to the oral evidence in 
the case, 1 think it is very necessary to 
dealin some detafl with the circumstances 
on which the defence relies for suggesting 
that the plaintiff is not the son of his alleged 
mother. 

1. Mangayamma was forty years old at 
the time of the plaintiffs birth end is 
alleged to have conceived after 23 years of 
sterility. It is argued that this is exterme- 
ly improbable. oo. 

, 2. Then it iscontended that in regard to 
the spurieus pregnancy, the plainfifi’s case 
that it wase marked by certain features has 
been found to be false and it is suggested 
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‘that the fact that the plaintiff has thought 
fit to embelish that part of the case must 
make the Court slow in accepting the evi- 
dence adduced to support that true pre- 
gnancy supervened. 

3. It is then said that itis very unlike- 
ly that when spurioug pregnancy occurs at 
a late period in life, it can be followed by 
a real pregnancy; thisis said to be the next 
suspicious circumstance. 

4. The case thatthe spurious pregnancy 
came toa definite end and thaf the re&l 
pregnancy began after Mangayanima’s re- 
turn to Pittapuris said to be a myth. 

As . I have said, Mangayamma came back 
to Pittapur in November of 1884 and 
within 11 months from then she is said 
to have been confined. The plaintiff in 
order to probabilize his case that the 
suprious pregnancy terminated, adduced 
evidence to show that Mangayamma had 
menses at Pittapur after her return from 
Tiruvur and before her alleged pregnancy. 


I have not a shadow of doubt that this, 


evidence is false and it has been rightly 
discredited by the lower Oourt (para, 21 
of the lower Court's judgment). In this 
case, where the plaintiff has been able to 
point to entries in account books to show 
when Mangayamma had periods, it is 
significant that he has failed to make 
out by relying upon similar entries, that 
the spurious pregnancy definitely came 
to an end, a fact which if established 
would have rendered Wis case of later 
pregnancy probable. Mr. Ramachandra 
Ayyar.has strongly commented upon this 
suspicious gircumstance and no “answer 
has been suggested. 4 
* 5. The plaintiff has adduced a mass of 
evidence but not a single witness bas 
‘been examined who speaks to his having 
been -present at his alleged birth. This 
absence of direct evidence on the point is 
* very remarkable in the circumstence of 
the ease, The late Raja had every reason 
to expect that if Mangayamma’s preg- 
naney resulted in the, birth of a son, 
the latter’s legitimacy would be attacked. 
When Mangayamma was at Tiruvur, 
Ramakrishna kept watch on her doings 
and freely “gave out that she was feign- 
ing pregnancy with a view to foist a 
spurious child. In this connection two 
exhibits become very important, Exs. 60-H 
and 60-H (1); the former is a letter dated 
the 7th of September 1881, written by 
the late Raja to Mz, Grent; the latter is 
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a memorandum sent as an enclosure to 
that letter. That memorandum shows that 
a close watch was set upon Mangayamma 
at Tiruvur by Ramskrishna and that he 
was intending tosuggest that a spurious 
child was introduced. The sending of 
this memorandum to Mr. Grant shows 
that the Raja became aware of the attempts 
that were then being made. Thus Icng 
before the birth of the plaintiff, Rama- 
krish&a and his men made it quite pub- 
lic that they intended to make the attack 
which, in fact, has now been made. In 
spite of this warning, we find that no 
steps were taken either by the Raja or 
Mangayamma to place the matter of the 
plaintiff's birth beyond doubt. At Pitta- 
pur, attached to the hospital was a nurse 
and her services were not availed of. 
The ordinary dasis (maid-servants) are 
said to have officiated as midwives, and 
a Doctor of inferior status *(Dharmaraju) 
is said to have visited her for the first 
time only after the plaintiffs birth. It 
is strongly contended that this conduct 
on the part of the Raja and his wife is 
only consistent with the hypothesis that 
there was something to conceal and that 
in fact- the plaintiff was not born to 
Mangayamma. : 

I have now narrated the circumstances 
on which the defence relies and I must 
say that. there is quite an accumulation 
of suspicious circumstances against the 
plairtiff. I have given prominence to 
these features, for, to treat them light- 
ly, as the District Judge has done, is 
to lose fight of the gravity of the 
questions which this issfe raises ; but, in 
my opinion, a finding cannot be based in 
a case of this kind on suspicion, however 
strong it may be. |, 

As regards the aygument that Mangay- 
amma was past child-bearing, medical 
books show that it is unsafe to lay down any 
hard and fasteule. ý 

In Legal Medicine by C. M. Tidy, 
Part II, 1883, there is the following passage 
at page 29 :— 

“ Oertainly cases of pregnancy up to 50 
are not very uncommon and“ have occurred 
to most medical men with large practice, 
Between the ages of 50 and ,60 the cases 
are very uncommon, nevertheless. it must 
be admitted that well-authenticated ingtan- 
ces are on record.” 

Emerson in Legal Medicine and Toxi- 
cology (1909) says that there are ia- 
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stances of women bearing children up to an 
advanced age and referring to child bearing 
age, observes “the limits must not be too 
arbitrarily drawn.” 

Montgomery in his boek on Signs of 
Pregnancy " refers to La Motte who gives 
an account of two cases which are relevant 
to the present inquiry. The, first related 
to'a woman who lived a life of celibacy 
up tothe age of 48 and then married and 
conceived and had a favourable labour. 
The other case-was that of a womarf who 
married when she was 51, immediately 
became pregnant and had a quick delivery. 
The author says that these facts must make 
' one cautious in pronouncing against preg- 
nancy merely on theground that the in- 
dividual has exceeded hy some years the, 
period oflife when ordinarily conception 
takes place. The author mentions also two 
cases that came under his own observation; 
in one, the lady married when about 2i 
years ofage and had her first child after 
: 19 years.of married life: inthe other the 
lady marriedat the age of 20 and became 
pregnant for the first time 24 years after 
marriage. . 

Again, the argument based on spurious 
pregnancy is not conclusive. It isno doubt 
said in medical books that spuriows preg- 
nancy is met with in sterile women who 
are approaching the menopause (See Gyn- 
aecology by Eden and Lockyer, page 108; 
Obstetrics by Williams, pages 208 and 209). 
The occurrence of menopause indicates gen- 
erally that the woman has passed the 
child-bearing age, but oyr attention has 
not been drawn toany passage where it 
has been said that the above fule relat- 
ing to spurious pregnancy is an fnflexible 
rule. * "n 

It seems to me that it is unsafe to act 
upon suspicion and I,,therefore, turn to 
the positive evidence én the case. In my 
opinion, the most important evidence ad-. 
duced onthe plaintiffs side is that of. 
witnesses whohave gone inte the box to 
prove three successive stages in Mangay-. 
amma'e condition, first, that soon after her 
return to Pitapur she looked like an or- 
dinary woman (meaning thereby not a preg- 
nant woman), Secondfy, that she developed 
signs of pregnancy such as abdominal 
enlargement and thirdly, aftes ¿hb plaint- 
iffs birth she resumed her normal condi- 
tion. It is needless to refer in'any detail 
to this evidence as it has been fully ad- 
yerted to in the judgment ofthe lower 
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Court. I have not the slightest doubt 
that many of these witnetses have not 
scrupled to tell lies, but the fact that stands 
out is, that they are all agreed that Man- 
gayamma passed through these three 
different stages. Many of these witnesses 
pretend to beable to tell us when and how 
often they saw the lady, what she spoke, 
where she was seated and so forth. When 
witnesses give evidence in such detail re- 
garding events that took place at least 
thirty years previously, one is not disposed 
to place ,aksolute confidence in their truth- 
fulness. I cannot, however, on this account 
reject in toto the evidence of this large 
body of witnesses comprising asit does, men 
and women of all classes, relations, friends 
dependants and servants. Much of this 
evidence is again open to the attack that 
it is of witnesses who are dependent upon 
the.Raja, but in the very nature of things 
it is only such evidence that is available 
and on the whole I am not prepared to 
dissent from the view taken of it by the 
lower Court. 

As against this evidence the defence has 
examined witnesses to show that there were 
no such changes in the external appear-: 
ance of Mangayarama. Ranganayaki, D 
W. No. 28, a dasi of Snbbayamma "who 
professes to have observed Mangayamma 
several times says that she never looked 
like a pregnant woman. She goes further 
and deposes that she did not, before Man- 
gayamma's confinement, even hear of her 
pregnancy. Similarly, Chinna Rangana- 
yaki, another dasi of Subbayamma says 
that Mangayamma never appeared ‘to be 
pregant, not even five or si» days pre- 
vious to theeannouncement of the plaintiff's 
birth. She also maintains that she did not 
even hear of Mangayamina’s labour pains 
on the day in question. This evidence 
cannot De true, for if Mangayamma want- 
ed to introduce a spurious child, it would 
be necefsary for her to feign pregnancy as 
well as pretend thét labour had occurred 
The defendants ask us to believe that with- 
out exhibiting signs of pregnancy, with- 
out feigning labourand without warning 
Mangayamma all of a sudden, in'the dead 
of night had the temerity to announce the 
birth of a child, not doübting that her 
husband, the inmates of her househole’ 
and the public would be taken "in by such 
a, palpable falsehood. The defence havin 
putforward this absurd theory has had Di 
shape its evidence accordingly, Closely 
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allied to this theory is another theory, ad- 
vanced and adhered to at the trial (as 
appears from the note of the learned Judge) 
that the late Raja was nota party to the 
fraud but a victim of it. Mangayamma 
could not have long keptup the appear- 
ance of a pregoant woman without being 
. detected by her husbafid. It is not suggest- 
ed that the Raja and she were not on in- 
timate terms and unless he was a party to 
the fraud, Mangayamma ran the risk every 
hour of her life, of detection and exposuze. 
Evidenee was, therefore, let in, t$ she effect 
that Mangayamma during ‘this period did 
not exhibit any signs of pregnancy. It has 

' been repeatedly pointed out to us in the 
course of the arguments that at the 
previous trial the theory put forward was 
that the Raja was also a party to the fraude 
The case ofthe defence that the plaintiff 
is a spurious child wasthen aecepted by 
the Court. Why this theory was abandon- 
ed and an impossible theory suggested, I 
do not care to speculate. “The result re- 
mains, that the evidence given to suit thie 
theory is utterly unworthy of credit. 

This theory further involves that the 
Raja was quite unprepared for the event 
and thathe was such a simpleton as to 
believe that” his wife could give birth toa 
child in the face of the fact that she exhibit- 
ed no symptoms of pregnancy irom the 
day of her return to Pittapur. 

This leads me to consider the evidence 
of a witness on whom the plaintiff strong- 
ly relies, Dharmaraju, P. W. No. 48. He 
is said to have entered Mangayamma's 
room with the Raja very soon after the 
birth was Announced. He is further said 
to have felt the pulse of Manghyamma and 
given her some medicine. The plaintifi's 
case is, that the Raja expecting the confine- 
ment asked this man to be in attendance 
at the Fort. There is some suspicion at- 
taching to this witness's evidence as he 
has deviated in certain, important respects 
from his evidence atthe fornfer trial, and 
also as he is indebted to the plaintiff, 
hating received liberal gifts from his 
father and being even on the date of 
trial jin receipt of a large pension 
from the plaintiff. Here again the defence 
guffers from its theory. Jaldu Appi, 
D W. Na 35, an important witness for 
the defendants, admits that as soon as the 
birth was reported to the Raja he came 
*into thb room accompanied by Dharmaraju. 
Rita, another defence witness, whose ewi- 
* 
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dence at the former trial has been admitted" 


deposed to the same effect. After stating 
that the Raja and the Dresser entered ihe 
room, she proceeds to say thus— à 

“The Raja asked the Dresser to feel 
Mangayamma's pulse. He spoke something 
in English. Then the Dresser wanted to 
hold Mangayémma’s hand. Mangayamma 
refused. The Raja then said ‘I am - here. 
You need not be afraid. Give your hand.’ 
Then Mangayamma gave her hand and the 
Dresser felt her pulse.” if Mangayamma 
was practising deception upon her own 
husband, how did this Dresser happen to be 
on the spot ? 
yamma bent on deceiving the Raja? If so, 
how did it happen that the Raja brought 
kim into the room without even question- 
ing him as to how he happened to be 
present at the Fort? The defence has not 
suggested that Dharmaraju was Manga- 
yamma’s creature. The witpess thus was 
not the confident of Mangayamma. He was 
not the Raja's tool as the latter‘ was ad- 
mittedly not a party tothe fraud; his pre- 
sence in the room is nevertheless admitted. 
Having regard to these facts, his evidence 
cannot be disbelieved. . 

The defence has adduced positive evi- 
dence inregard to the introduction of a 
Spurious child. The witnesses examined on 
this point are Jaldu Appi and Sita to 
whom I have already referred. According 
to them, Mangayamma pledged them to sec- 
recy and directed them to bring into her 
roomsa child which one Kanakayya was 
to keep ready ir his arms outside the gate. 
Another servant by name Bounti brought 
into the room a pot containing some after- 
birth and it was made to appear that it 
related to the child in question! I am not 
prepared to say&hat this accountis on the 
face of it improbeble. lf Mangayamma 
intended to perpetfate a fraud of this kind 
she could only employ women of this de- 
scription, but when their evidence has to 
be tested, it ust be borne in mind that 
son their own showing.they were accom- 
plices and were prepared to take part ina 
grave offence. It would be very unsafe 
to act upon their evidence which does not 
fit in with the other ‘part of the case as 
presented by the defence and which receives 
no corroboration from the sufrounding cir- 
cumstanceg. . 

There is other evidence adduced by the 
plaintiff which, in my opinion, is not of 
much value. There is, for instance, tha 
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conduet of Mangayamma after the event. 
If she was really guilty of the fraud, she 
would make her conduct suit her act. Thus, 
evidence of her conduct though undoubted- 
ly relevant can be of little evidentiary value. 
Similarly, though it may reasonably be 
presumed that the Raja could not have 
been cheated, if, as a matter of fact, he 
was really imposed on, his subsequent con- 
duet would signify little. I do not, there- 
fore, propose to examine the rest of the 


evidence adduced on behalf of the plajntiff; . 


more especially, because it has been fully 
discussed in the judgment of the lower 
Court. 

I have now disposed of the question 
whether Mangayamma is the mother of the 
plaintiff. In regard to the piaintiff's patern- 
ity, Mr. Ramachandra Ayyar has -franklye 
conceded that on the evidence available at 
this trial, he cannot seriously contend that 
it has been proved that the late Raja was 
impotent. My cgnclusion therefore, is, that 
the plaintiff is the son of the late Raja. 

I should only like to remark in conclu- 
sicn that this issue has given me much 
trouble, first, on account of the amazing 
mass of false evidence adduced for the 
plaintiff, and secondly, on account of the 
impossible and unsound theories on which 
the defence has chosen to rest their case 
-~theories which conflict with their own 
evidence and are opposed to human prob- 
abilities; but, on the whole, after giving 
the case my best possible attention, I am 
prepared, though not without hesitation, to 
concur in the finding of the trial Courtfthat 
the plaintiff isthe son of tite late Raja and 
. Mangayamma. . 

In the result, on emy finding on the issue 
of adoptien, I would, differing from my 
learned brother, allow the appeal and dis- 
miss the suit with costs throttghout. 

By the Court,—As*we have differed as 
to the result of the case the appeal will be 
dismissed with costs. Vakil’s fee Rs 3,000. 

Memorandum «f objections follows. 

Dismissed. No costs, 


y. N. V. Appeal dismissed. 
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LAHORE HIGH COURT. 
First CivIL APPEAL No. 3011 oF 1922, 
April 1, 1927, 
Present:— Sir Shadi Lal Kr., Chief Justice 
and Mr. Justice Zafar Ali. i 
SAKHAWAT ALI AND OTHERS—PLAINTIFES 
—APPELLANTS 


versus 
. 
HASHMAT ALI AND orRERS—DRFRNDANTS 
" T ja ease 
ustom (Punjab)— Succession — Agricultvral Sayyed 
of village Kharkhaunda, District Rohtak- -Da dots of 
ore eer excludes sister's sons, 

Agricultural Sayyeds of village Kharkhaunda i 
the Rohtfk District are governed by custom in 
matters of succession and according to the custom 
prevailing among them the daughter of a predeccased 
brother excludes the sous of a sister, 

of the 


gen Sibordinuls Sates, Ron 
the 8th August, 1522, uu Da 
kn a Mr. Amolak Rum Kapur, 
Anas a eo as 
the Respondente. i 


* JUDGMENT.—The parties to this liti- 
gation are members of a family of agricul- 
tural Sayyeds of village Kharkhaunda in the 
Rohtak District, and the vital question, on 
which they joined issue, was whether in 
matters of inheritance the family was go- 
verned by custom and whether according to 
that custom the daughter of a predeceased 
brother of the lest male proprietor excluded 
at EUR of a sister. 

e last male owner was Barkat Ali 
had three sisters. Nasib-ul-Niga EUM 
daughter of his predeceased brother, claimed 
his laud &o the exclusion of his sister's sons 
In asuit between Afzal Ali (a sister's son) and 
Nasib-ul-Nisa a Division Bench of the High * 
Cotrt by its judgment dated the 23rd “of 
July, 1921, decided that according to custom 
Nasib-ul-Nisa was entitled to exclude 
sisters’ sons from inheritance, The latter’s 


' appeal against the judgment of the High 


. 


Court was dismissed by their Lo i 
of the Privy Council who affirmed mers 
of custom leid down by the HighCourt 
Without waiting "for the decision of the 
Hight Courtin the said case, the three 
brothers of Afzal Ali instituted a sait to 
contest Musammat Nasib:ul-Niga’s right 
of succession and one of them instituteg* 
another suit on the 4th of Apri» 1999 to 
dispute Musammat Nasib-ul-Nisa's succes 
sión totheJand left by Rahmat Ali pater. 
nal uncle of „Barkat Ali. The trial Cours” 
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has dismissed both these suits applying the 
rule of custom Paid down by the High Court 
in the former suit. : l 
The plaintiffs in both cases have come 
up to this Court in first appeal, but in 
face of the ruling of their Lordships ofthe 
Judicial Committee their learned Counsel 
is unable to show shat the said rule of 
custom does not govern present case. 
This rule goes to the root of both these 
cases and no other point need be consider- 
ed. We, therefore, dismiss the appeal in 
both cases with costs. is 


. . MJ 
R. L. Appeal dismissed. 





PATNA HIGH COURT. 
Privy O0UNGCIL AEPEAL No. Ll or 1927. 
April 27, 1927. 
` Present:—Sir Dawson Miller, Krt., 
Chief Justico and Mr. Justice 
Kulwant Sahay. 
HIRA LAL SAHU AND OTHERS—ÀPPELLANTS 
VETSUS 
Rajkumar Babu LACHMI PRASAD 
NARAIN SINGH— RESPONDENT. 

Civil Procedure Code (Act V of 1008), ss. 109, 110— 
Leave to appeal to Privy Council--Settled account— 
Re-opening on ground of mistakes—Su ficiency of 
ground— Question of law— Irregularity of procedure. 

Where ina suit the binding nature of a seitled 
account ‘was notattacked inthe trial Court on the 
ground that there were mistakes and the question 
was not considered by that Court, but on appeal 
the High Court held that there were mistakes &uffici- 
eni to re-open the account, although the question of 
mistakes was not raised in the pleadings nor con- 
sidered in the trial Court and no evidence had been 
given to explain them: ° ! 

Held, that the” question whether the mistakes 
which were found inthe accounts were of sufficient 
importance to entitle a Court to re-open the: settled 
account was a question of law. . 


-IHeld furthef, that the manner in which the case 

was disposed of involved a question & law of Sufiici- 

“ent importance justifying leave to appeal to the 
Privy Council. 

Application for leave to appeal from a 
decision of the High Court, dated the 22nd 
December, 1926. 

Messrs. A. B. Mukherji ande B. P. 
Mukharji, for the Appellants. , 

Messrs. S. M. Mullick and H. Prasad, for 
the Respondent. , 

JUDGMENT. T" 

Miller, C. J.—This is an application 
for l&ave fo appeal from a decision of a 
Bench of this' Court dated the 22nd 
December last affirming the decision of the 
trial Court. «The amount in dispute on 
appeal to his Majesty in Council is 

„admittedly over Re. 10,000. The only ques- 
' Son which remains is whether there jsa 
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substantial question of law for determina- 
tion by His Majesty in Council. The main 
question in the case was whether there was 
an agreement to pay compound interest. 
Both Courts have foundthat there was no 
such agreement but the plaintiffs rely 
upon asettled account between the parties 
and they basp their claim upon the last 
adjustment of the account which had been 
running on for a number of years. 

The trial Court found that the defendant 
had been unduly influenced by the plaintiff 
and was under his domination and, there- 
fore, did not accept the account as stated. 

„On appeal this Court did not take that 
view but came to the conclusion that 
there were mistakes in the account itself ` 
of sufficientnumber andsufficient magnitude 
to enable the Court to re-open the account. 
This Court did not consider the question 
of mutual mistakes which in equity would 
be a ground for re-opening the eccount 
but based its decision upon the fact that 
there were in this case mistakes in the 
account which entitled the Court to re- 
open the whole matter. It may be men- 
tioned that the question of mistakes was 
not raised in the pleadings nor considered 
in the trial Court and no evidence was 
given to explain the mistakes which the 
learned Judges of this Court . on appeal 
cansidered werein fact mistakes and did 
not support the allegations made in the 
plaint as to compound interest with yearly 
rests, It seems to me that the question 
whether the mistakes referred to were in 
fact ‘sufficient in the circumstances of this 
case to entitle the Court to re-open the 
account Was a question of law ‘and the 
manner sin which the chse was conducted 
in the trial Court, that is to «ay no ques- 
tion being raised therein as to mistakes 
and no opportunity being given to the 
parties to explain,what is alleged now to 
be amistake isalso in itself a question 


_ of law of sufficient importance to induce 


us to say that there are material questions 
.of law inthis case for determination by 
a higher tribunal. In my opinion the 
application should be allowed and the usual 
certificate should be granted to the effect 
that the case complies with s. 110 of the 
Code of Civil Procedure. As, the applica- 
tion has been opposed the appellants are 
entitled to their costs. Hearing-fee five 
gold mohums. x 

, &Kulwant Sahay, J.—I agree. 

ALN. 4. Leave granted, 
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` LASORE HIGH COURT. 
MISCOELLANEOUS First Oivin APPEAL No, 2809 

oF 1926. 
. April 21, 1927, 
Present :—Mr. Justice Jai Lal. 
SUMER CHAND AND cTHERs—JUDGMENT- 
DEBTORS—APPELLANTS 


versus ` : 
CHIRANJI LAL AND orHegs—DzcREE- 
HoLDERS—RESPONDENTS, __ 

Civil Procedure Codé (Act -V of 1908), O. XXI, r.2 
— Adjustment, meaning of—Adjustment, plea of, by 
judgment-debtor—Court's duty to make enquir§. 

There is no justification for holding that an ad- 
justment for the purposes of O. XXI, r. 2, Civil Pro- 
cedure “Code, must be in writing or that the 
judgment-debtor must have carried out all the terms 
of the arrangements made by him with the decree- 
holder to satisfy the decree. The question whether 
there has been a final adjustment really depends 
upon the intention of the parties atthe time when 
the agreement was entered into. If the {parties 
make a final and a binding agreement with regard 
to the decree then it amounts to an adjustment. 
If, on the other hand, the finality of the agreement 
or compromise 48 conditional on the future acts of 
the parties, as for instance, the execution of documents, 
then the agreement is still in the executory stage and 
does not come within the definition of adjustment. [p. 
754, col. 1.] 

- Lachhmin Das v. Ram Nath (1), distinguished. 

When a judgment-debtor pleads an adjustment 
within the meaning of O. XXI, r. 2, Oivil Procedure 
Code, he is entitled to an opportunity to establish his 
allegations. [ibid.] 

Miseellaneous first appeal against 
order of the Senior Sub-Judge, Ambala, 
dated the 23rd October, 1926. 

Mr. Shamair Chand, for the Appellants. 

Mr. Jagan Nath, for the Respondents. 


JUDGMENT.—This appeal is directed 


-against an order dated the 23rd of October, 


:1926, made by the Sènior Subordinate 
Judge of Ambala declining to entertain 
an application under O. XXI, er. 2 of the 
Civil Progedure Code made by the appel- 
lant praying that an alleged adjusment 
of the money-decree pagsed against him 
may be recorded. The order of the learn- 
ed Judge below is in the following 
terms :— ' 

* Lala Baland Rai, Counsel,for the decree- 
holders and Lala Sri Ram Advocate fer 
the judgment-debtors arepresent. Hithef- 
to the judgment-debtor has | repeatedly 
been getting time. Instead of making 
payment of the decretal amount he now 
resorts toa new device and pleads an oral 
adjustment which the decree-hokler denies. 
This is mere pretext to avoid payment. It 
is, *therefore, ordered that the attachment 

roceeding be taken. 

Ihe Counsel for the decres-holder ghould 


48 * 
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file a list of the property sought to be at- 
tached. Thecase to come off on the 20th 
November, 1926". 

The allegation of the judgment-debtor 
was thatan oral adjustment of the decree 
to the following effect had been made be- 
tween the decree-holder and himself:— 

“The judgment-debtor shall pay the 
principal amount Without interest and the 
costs to the decree-holder, that is the 
judgment-debtor shall pay Rs. 1,500 to the 
decree-holders within the period of three 
wears'by annual instalments of Rs. 500 
and the Yomaining amount within the next 
seven years. In default of payment of any of 
the annual instalments the decree-holders 
will be entitled to recover at once the 
whole of the amount due to them. The 
first annual instalment shall be payable by 
*the 20th October, 1927.” 

On this appeal it is contended on behalf 
of the appellant that the learned Senior 
Subordinate Judge was bound under O, 
XXI, 1. 2 (2) to serve & notice on the 
deeree-holder* and to make an enquiry 
such as is required by that rule and pass 
orders on the merits of the appellants’ ap- 
plication. The rule referred to above pro- 
vides that a judgment-debtor may inform 
the Court of an adjustment of the decree 
to the satisfaction of the decree-holder and 
apply tothe Court to issue a notice to the 
decree-holder to show catse on a day to 
be fixed by the Gourt why such adjust- 
ment should not be recorded as certified 
and that if after service Qf such notice the 
decree-holder fails to show cause why the 
adjustment should not be recorded as cer- 
tified,sthe Court shall record the same ac- 
cordingly. Counsel for the décree-holders, 
on the other hand, relies principally oa 
Lachhmin Das v. Ram Nath (1) and con- 
tends that the facts stated by the judgment- 
debtoredo not amount to an adjustment 
of the decreeas that term is usedin O. 
XXI, œ 2. His contention was two-fold, (a). * 
that an oral executory contract providing 
for the satisfaction of the decree does not 
fall within the meaning of the adjustment 
and (b) that an &greement which cah be 
recorded as certified under O.,XXI, r. 2, 
as an adjustment of the decree must be 
either in writing or one which has actual- 
ly been carried out by the parties co that 
nothing remains to be dong by the jifdg- 

ment-debtor towards the performance of 
* (1) 64 Trid. Cas, 990; 44 A, 258; 20 A, Led, 05; ALT, 

B. 1022 All, 23, : 


oe 
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‘its terms: Lach]min Das v. Ram Nath (1), 
no doubt, supports the contention of the 
learned Counsel, but in Miscellaneous 


Civil Appeal No. 799 of 1926, Bakhshi Ram ' 


v. Des Raj I felt some difficulty in fol- 
lowing’ that case and nothing that has now 
been urged has induced me to change my 
opinion, In that case? I considered that 
there was no justification for holding that 
an adjustment must be in writing or that 
the: jüdgment-debtor must have carried 
out all the terms of the arrangementsmada 
by him with the decree-holder to «satisfy 
the decree. I consider that the question 
really depends upon the intention of the 
parties atthe time when the agreement 
was entered into and thatif they made a 
final and binding agreement with regard to 
the decree then it amounts to an adjust-* 
ment. If, on the other hand, the finality 
of the agreement or compromise is condi- 
tional on the future acts of the parties, as 
for instance, the execution of documents, 
then the agreement is still In the execu- 


tory stage and does not come ‘within the * 


definition of adjustmént. 


In the case before me on the allegation: 
made by the judgment-debtor,it appears 
that there was an adjustment which was 
considered by the parties to be binding on 
each other. Whether such an adjustment 
actually was made isa question which res 
mainsto be determined. Thelearned Senior 
Subordinate Judge has declined to give an 
opportunity to “the jud&ment debtor to 
prove his allegation on the ground that it 
was merely a new device to avoid payments 
and to delay the proceedings, Ifit was 
an adjustment which was binding on the 
parties then the judgment-debtor was en; 
titled toan opportunity to establish his 
allegations. 'This thelearned Senior Sub- 


e 


ordinate Judge declined to give, . 


. Another argument ofthe Counsel for the 
decree-holder was thatunder O. xt r, 11 
(2) the terms of the decree as t$ payment 
can be varied only with the consent of the 
decree-holder. In my opinion that rule 
hagno application to the present case. The 
judgment-debter does not ask the Court 
to vary thee terms of the decree by grant- 
ing him instalments, but he alleges that 
thé decree-bulder made a certain arrange- 
ment asto thé satisfaction of the decree 
with him which arrangement according to* 
kim ambunts to an adjustment and asked 
ghe Court to record the same, * ° . 
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I accept this appeal, set aside the order 
of thelearned Judge below and remit the 
ease to him with directions to proceed with 
the adjudication ofthe application made 
by the judgment-debtor in accordance 
with law. Costs ofthis appeal will abide 
the result, 


R, L. 4 Appeal accepted. 


1 


LAHORE HIGH COURT. 

MISOBLLANEOUS First Orvin APPEAL No, 2440 

. or 1926, 
May 6, 1927, 
Present:—Mr. Justice Zafar Ali. 
SHEO NARAIN—Deranpaxt—APPELLANT 
: versus " 

ATMA RAM, REPRESENTATIVE OF SITA RAM 
AND OTHERS—PLAINTIFFS— RESPONDÍNTS. 
Civil Procedure Code (Act V of 1908), O. IX,r. 18 

—Application io set aside ex parte decree, dismissal . 

of, for failure to pay process-fee—Appeal, 

Where an application to set aside an ez parte 
decree is consigned to the record room on account of 
the applieant's failure to pay the process-fee, that is 
tantamount to an order dismissing the application for 
default under O. IX, r. 13, Civil Procedure Code, and, 
s EA an appeallies from such an order. [p. 755, 
col. 1.] 

Bahadur Singh v. Wasawa Singh (1), followed. 

Miscellaneous first appeal against an order 
of the Subordinate Judge, First Class, 
HissarSdated the 15th July, 1926. 

Mr. Kishen Dayal, for the Appellant. 

Messrs. Nanwan Mal and Nawal Kishore, 


‘for the Regpondents. . 


JUDGMENT.—This is an appeab against 
an order of a Subordinate Judge of Hissar 
rejecting an application to set aside an ex 
parte decree for Rs. 34,438. 9-0. 

Counsel forthe respondents raised two 
preliminary objections one after the other. 
The first was that the appealewas barred by ` 


` time as it was filedon the 19th October, 192v, 


While the last day on which it could be pre- 
ferred was 18th October. But the 18th 
Oetober was declared a public holiday, and 
so the appeal could be tiled pn the fullow- 
ing day. The second objection was that the 
order appealed agdinst was not appealable. 
The appliestión was dismissed because the 
applicant had failed to pay process-feee for 
issuing notice of the application to the 
detree-holder, ‘he respondents’ Counsel 
argues that the order of dismissal was under 
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0. IX, r. 2, Civil Procedure Code, which was 
applicable to all proceedings to Civil Courts 
by virtue of s. 141, Civil Procedure Code, and 
not under O. IX, r. 13. But Bahadur Singh 
v. Wasawa Singh (1) is an guthority against 
thiscontention, Inthatcase itwas held by Mr. 
Justice Harrison that “Where an application 
to set aside an ex parte decree is consigned 
to the record room (asin th® present case) 
on account of. the applicant's failure to 
pay the process-fee, that is tantamount to an 
order dismissing the applietion for default 
under O. IX, r.13, Civil Procedure Code, 
and, therefore, an appeal lies from such an 
oed I, therefore, overrule this objection 
also. 

As regards the merits, the order of the 
Court below is very brief and does not show 
whether the applicant was present or net 
when it was made. Nor does it appear 
whether the order which is in Urdu is in the 
handwriting of the Reader of the Subor- 
dinate Judge «whose signature under it is in 
English. The applicant has filed an affidavit 
to the effect that he did file’ talabana but 
that it. might have been mislaid. It 
does not appear whether the lower Court 
enquired from him why he failed to file it, 

I, therefore, accept the appeal and set aside 
the order, and direct the Court below to de- 
cide .the application on the merits. As 
agreed to by Counsel on both sides I direct 
the parties to appear in the Court below on 
Monday the 16th of May, 1927. No order as 
to costs in this Court. 

R. b. Appeal accepted, 


A. N. A. 
(1) 69 Ind. Cas. 713; A. I. R. 1924 Lah. 281. 
* 





. 

. LAHORE HIGH COURT. 
Fresr Crvi Aermare No. 1080 or 1922. 
April 8, 1927. 

Present: —Mr, Justice Dalip Singh and 
Mr. Justice Harrison. 

POKHAR DAS AND ANOTHER—DEFENDANTS 
` —APPELLANTS 
veTSus 
MELA RAM ANDANOTBER— PLAINTIFFS, 
Musammat WAZIR BEGAM AND ornzss 
—JDerENDANTS— RESPONDENTS. 

Muhammadan @aw—Alienation—Sglg By mother of 
minor son's property, legality of— Specifice Relief Act 
(I 07* 1877), s. 1a—Vendor competent toe sell part of 
properly-—Specific performance of part of contract. 

Under Muhammadan Law a sale by a mothor.of 
ber minor son's property is void ab inilio. 
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Wheroa vendor cannot legally sell the whole of 
the property which he has agreed to sell, the vendee 
can claim specific performance ef the contract as 
against his vencor forthe portion that can be sold 
only if he is prepared to pay the full purchase-money. 

.Firsí appeai from the decree of the 
Subsrdinate Judge, First Class, Amritsar, 
dated the 12th January, 1922. 

Lala Sardha Ram, R. S. ard Mr. M. L. 
Puri, for the Appellnts. 

JUDGMENT.—The plaintiffs in this 
case sued for possession of 8 shop with 
a site on the allegation that defendants 
Wos. l*to 3 were the owners of the shop 
and on* tfie 3rd of July, 1919, defendant 
No. lin person and as guarcian of de- 
fendant No. 3 ard defendant No. ¥ had 
sold the same to them and taken Rs. 5CO 
as earnest-money, that thereafter the de- 
fendants had sold the same shop to de- 
"lendants Nos. 4 to 5 and the plaintiffs 
were, therefore, entitled to the possession of 
the shop on payment of the price fixed, 
namely, Rs. 6,500. Various pleadings were 
taken by the defendants, but it is un- 
necessary to enter into allof them as the 
ease oan be disposed of very shortly. 

The trial Court decreed the plaintiffs’ 
suit and defendants Nos. 4 and 5 have 
appealed. The other defendants and the 
plaintiffs are absent though served. 

From an affidavit put in by the appellants 
it appears that proceedings in insolvency 
are being taken against both the plaint- 
iffs; The Official Receiver was accordingly 
served also but he hes not appeared, 
Counsel for the appellants contends that 
the sale by defendant No. 1 as guardian 
of defendant No. 3 was void ab initio 
88 the'parties are Muhammadans and de- 
fendant Nq,1 is the mother of defendant 
No. 8, This is undoubtedly correct. Thise 
being so Counsel next contends that thera 
can be no suit for specific performance of 
such a fale, as the property is undivided. 
He has cited Abdul Haq v. Muhammad 
Yahya Khan (1) in support of this cen- 
tention ang the reling is certainly in his 
favour. It is unnecessary to decide whe- 
ther this ruling is correct or otherwise 
because in any event under s. 15 of "the 
Specific Relief Act the plaintifs might 
have specific performance of the sale so 
far as the shares of defendants*Nos. 1 and 
2 are concerned, only if they consented to 
pay the full price. They aye mot present 
and, therefore, it is impossibleto say whether 

(1) 78 Ind? Cas. 483; A. I. R. 1924 Pat, Sled P, L, Ty 
953; 2 Pat, L, R. 181. 


x 
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they would so consent. There could, of 
course, be no specific performance against a 
minor. . 

It follows, therefore, that the appeal 
must succeed and the plaintiffs’ suit dis- 
missed with costs throughout. 

R. L. < Appeal allowed. 

A NLA, ° 


* e. 
ALLAHABAD HIGH COURT. 
Cryin MISCELLANEOUS Case No. 36 or 1926. 
March 16, 1927. 
Present:—Mr. Justice Mukerji. 
Re: UNION INDIAN SUGAR MILLS 
Co, Lrp., (i« LIQUIDATION) 

: versus ka 
BRIJ LAL-JAGANNATH—C tarmant. 
Companies Act (VII of 1918), s, 229—Provincial 

Insolvency Act (V of 1920), s. 84—Insolvent Com- 

pany—Compromise decree, whether binding—Oficial 

Liquidator, position of—Cause of action—Agency. 
The case of an insolvent Compafly and the case 


of an individual who is declared an insolvent are one 


the same footing, in the eye ofthe law. The Official 
Receiver, in the case of a person who is adjudged an 
insolvent, the trustee in bankruptcy, as he is called 
in England, and the Official Liquidator of an insolvent 
Company stand on the same footing. They are not the 
representatives of the insolvent, the individual or the 
Company. On the one hand they represent the estate 
of the insolvent, on the other hand they represent 
the interest of the whole body of creditors. The duty 
of the trustee in bankruptcy or the Official Liquidator 
is to distribute the assets of the insolvent, individual 
or the Company, among such of their creditors as 
have a just claim..Such being the case, a decree 
that maybe valid and binding on the insolvent is 
not, necessarily, valid or binding against the trugtee 
in bankruptey or the Official Liquidator. [p, 759, col. 
2.) . 7 
"The proceedings in liquidation and the proceedings 
ein insolvency are entirely in the nature of equitable 
proceedings. A Company oran individual is unable 
to pay its or his debts, the matter is brought befi re 
the Court, the Court takes possession of the assets of 
the insolvent party and directs that all thé creditors 


“should be treated justly and equitably. Such being 


the jurisdiction of the Court, it stands clear to 
reason that nobody has a right to claim nore than 
is justifiably due to him, on the mere ground that the 
insolvent, the individual or the representatives of the 
insolvent Company had agreed to pay tothe claim- 
ant More than what was justhy and properly due to 
him. [p. 759, col. 2; p. 760, col. 1.] 

Where thete has beena genuine contest between 
a claineant or a creditor on the one hand and an 
individual wlfo is subsequently declared an insolvent 
gr a Company which goes into liquidation later on 
anti the parties have fought out the case bona fide, 
it should not*be pen to the Receiver or the Official 
{Liquidator to re-open the case and to have, as it were, 
a fresh trial of strength. [p. 760, col. 1.], * 
* But, on°the other hand, where the decree rests on 
gomething less than a real trial on thé merits of the 

> 
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case, the question would arise whether Receiver or 
the Official Liquidator would not be justified in putting 
the decree aside and asking for what has been called 
the “consideration for the judgment". Where a 
judgment is obtained onthe confession of dhe in- 
solvent, itis open to the trustee in bankruptcy to set 
apart the decree and to ask for proof of the claim. [p. 
760, col. 2.] 

Where there are circumstances justifying the 
trustee in bankryptcy or the Official Liquidator to. 
doubt the bona fides ofthe judgment or there are 
circumstances to show that there has been a mis- 
carriage of justice, it would be open to them to call 
for fresh proof of the claim. [p. 763, col. 2.] 

[Cas&law referred to.] 

A cause of action is the bundle or sum total of all 
the facts that it is necessary to allege and prove for 
the success of the claim. jp. 758, col. 1.) 

Where a person is the agent for another for sale 
of goods at à particular place, and suffers loas owing 
to default of the latter, his cause of action arises at 
the place of the agency. ([ibid.] 

* Dr. K.N. Katju, for the Official Liquida- 
tor. 

Messrs. B. E. O'Conor, A. Sanyal, Hari- 
bans Sahai and Hammama Prasad for the 
Claimants. . 

JUDGMENT.—This is a claim against 
the Union. Indian Sugar Mills Oo. Ltd,, in 
liquidation, by one Rai Bahadur Brij Lal of - 
Ludhiana and his partner Jagannath, seek- 
ing their entry on the schedule of creditors 
to the amount of Rs. 60,600. They base their 
claim on a judgment, saidto have been 
passed on foot of a compromise, by the 
Subordinate Judge of Ludhiana on tha 
10th of March, 1926. The claim was 
opposed before the Official Liquidators 
by Lala Devi Dat, the late Managing 
Director of the Company. The Official 
LiquMators, after examining the claim, 
allowed it in fespect of three sums of 
money, vz, Rs. 23,000 principal sum, 
Rs. 1,750 interest and Rs.” 500 as “office ex- 
penses.” They disallowed the,rést of the 
claim. Thereupon the claimant filed 
their application in this Court, asking 
it to try their clafm. The Official Liqui- 
dators have contested it. 

The claim was based briefly on the 
following facts, On the 26th of December, 
4923, the firm of Brij Lal was appointed 
the sole agent of the Union Indian Sugar 
Mills Co. Ltd., within certain tracts of the 
Punjab. An agreement in writing was drawn 
up. Underthe terms of the agreement, 
the firm of Brij Lal made a deposit of 
Rs. 25,000 with the Company „and received 
certain privileges in selling sugar manufac- 
tured by the Company. The firm of*Brij 
Lal-Jagannath was to get a certain interest 
on their money aud they were to receive, 


' 
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"besides brokerage, a commission of 1 per 


cent. on the value of sugar sold by thum. This 
commission was, later on, increased to 14 per 
cent. The claimants gave 2 notice to the 
Company, on the lst of July, 1925, stating 


thet the Company were responsible for. 


various breaches of covenants ma de by them, 
that the firm had suffered daħa ge and that 
the damages and the principal m oney deposit- 
ed amounted to Rs. 1,00,000. Thereafter, on 
the 23rd of December, 1925, the fiem of 
Brij Lal instituted a suit which was after- 
wards numbered as2 of 1926in the Court 
ef the Subordinate Judge of Ludhiana. 
The suit was decreed under circumstances 


“to be detailed hereafter and, as already 


stated, a decree was passed on the 10th of 
March, 1928. The claimants’ contention ts 
that the decree is eonclusive of their title to 
get the amount claimed. 

The Official Liquidators wereof opinion 


that the decree wan not conclusive and the. 


claimants were bound to put their original 
claim before them so that they might see 


“how far it was justified. 


When the claim of the firm of Brij Lal 
Jagannath came for consideration in this 
Court the position taken up by the Official 


Liquidators was the same as was taken up - 


by Lala Devi Dat before the Official Liqui- 
dators. Their case is that the Court at 
Ludhiana had no jurisdiction to entertain 
the suit, that «the claim for damages was 
altogether false, and the decree based on an 
alleged compromise was obtained by adduc- 
ing perjured evidence before the Uourt. 
The Official Liquidators deny that there was 
any compromise at all. Their ffirther con- 
tention is that decree or no deeree they 
were enfitled to call upon the claimants 
to establish their title to damages and 
the amount to which, they were entitled 
before them. è 

‘In view of these pleadings, the following 


four issues were framed by the Oourt. The 


issue No. 4 was added subsequently, the first 
three issues have been framed in the ‘first, 
instance. 

Issurs. 

1. Whether the decree pawel by the 
Ludhiana Court waspisssl without juris- 
diction? |, 

2. Whether the compromise ,d&cree was 
obtained by the’ claimants by exercise of 
fraud on the Court ? ° 

3. If issues Nos. 1 and2 are decided 
against the claimants, whether they are 
entitled to any and what damages ? 
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4. Whether in the circumstances of the 
case the compromise was to the material 
disadvantage of the Company and, therefore, 
the compromise, even if honestly entered inta 
by Lala Devi Dat on behalf of the Com- 
pany, is not binding on the Official Liquida» 
tors ? 

It may be stated ‘at the outset that it 
was originally thought expedient to try the 
first two issues together and the third and 
fourth issues. also together but after the 
decisión of the issues Nos.l and 2. But 
in the fourse of the argument it became 
abundantly clear that the main question 
between the parties was involved in the 
issue No. 4. The question of law involved 
in it was argued thoroughly before me and Į 
have decided to record my finding on this 
‘issue as well. Dr. Katju has intimated to the 
Court that he reserves his right to re-argue 
the issue No. 4 in the light ofsuch further 
‘evidence as may bs adduced in the course of 
the trial of isspe No. 3. 

FInpixes. 

Issue No. ].— The record of the suit filed 
in Ludhiana is before the Court. The docu- 
ments and theorders on this record have 
been freely referred to by the parties. They 
have assured the Court that they would 
obtain necessary copies from the file and 
put them on the record of this Court, so 
that when the file of Suit No. 2 of 1926 of 
the Court of Ludhiana is sent back, the 
record of the present proceedings of this 
Court may still Be complete. The claim 
of the firm of Brij Lal-Jagannath shows 
thit they made mainly two statements in 
order that the Ludhiana Court might have 
jurisdiction.to try the suit. They alleged 
that before the contract ofthe 23rd ofe 
December, 1925, was entered into at Cawn- 
pore there was a previous correspondence 
by letter as to the contract and the pre- 
liminary offers made from Cawnpore by 
the Company were accepted by the claim- 
ants at Jagraon abd Ludhiana and that, 
therefore, the Ludhiana Court had jurisdio- 
tion. They also sajd that the contract on 
foot of which the rate of commission to be 
allowed tothe firm was increased was also 
completed at Ludhiana, having been carried 
on through correspondence. They also said 
that apart of the business of agency was 
carried on within the jurisdiction of the 
Court at Ludhiana and for that reason also 
the Ludhiana Court had jurisdiction. As 
regards the allegation that negotiations as to 
the agency and the allegation as regards 
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negotiations to $nerease the rate of commis- 
Bion, there is no evidence on the record to 
support them. Indeed, such evidence as 
there is negatives the claimants’ allegations. 
There, however, remains the fact that a 
part of the cause of action of the claimants 
arose within local limitsof the jurisdiction 
of the Court at Ludhiana. According to 


the terms of the agency goods were to be 


sold at Jagraon and Ludhiana, among 
other places, and if sny loss was spffered 
by the claimants owing to the (Company's 
default, the loss was undoubtedly suffered 
within the local limits of the jurisdiction 
of the Ludhiana Court. Under s. 20 of the 
Civil Procedure Code a suit may be insti- 
tuted in any Court witbinthe local limits 
of whose jurisdiction the cause of action, 
wholly: or in part, arose. A cause of 
action is the bundle or sum-total of all 
the facts that it is necessary to allege 
and prove for the success of the claim- 
ants, In this casethe claimants had to 
plead in. order to recover damages, 
not only that there is a breach ¢n the 
part of the Company of the contract at 
Cawnpore but aleo the fact that loss was 
suffered by them at Ludhiana. A mere 
breach on the part of a Company would not 
give the claimants aright to recover dam- 
age unless damage was suffered. In the 
circumstances, in my opinion, Ludhiana 
Court had jurisdiction to try the ease. This 
issue is decided in the claimants’ favour. 
Issue No z.—This issue was based on tke 
“view that the judgment obtained by the firm 
of Brij Lal-Jagannath would be cogclusive 
unless it was established that the decre was 
obtained against the Company under one of 
the circumstances mentioned in s. 44 of 
the Indian Evidence Act. The real question, 
however, is not this but is involved jn issue 
No. 4. To resume, however, “this issue was 
. raised and Dr. Katju representing the Official 
Liquidators explained how fraud wis com- 
mitted by theclaimants and hew on fcot 
of such fraud they obtained the decree, 
In supplying the particulars Dr. Katju said: 
“The ease was a false one, except asto the 
claim for Üeposit and its interest. The 
allegafions as tocompromise were false and 
perjured evidence was obtained to satisfy 
the Court that the compromise had been 
arrived at." It teems to me to be abundantly 
clear that the fraud which would vitiate a 
judgmert of the Court cannot he £ fraud of 
the kind alleged by the Official Liquidators. 
The entire claim of the firm of Brij Lal- 
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Jagannath was nota false one, admittedly 
part of it was genuine and is not contested 
No doubt the claimants claimed Rs. -73,000 
and odd as damages. It may be that they 
were not entitled to this amount at all; 
but, they pleaded a compromise between 
the parties and the Court after hearing such 
evidence as was produced kefore it was re- 
corded by the Commissioner, decided in 
favour of the claimants. The Company had 
an opportunity to contest the suit but they 
failed to do so, Jt may be that there were 
good reasons for their failure but that would 
not constitute fraud and would not vitiate 
the decree. What happened was this: the 
euit being instituted onthe 23rd of De- 
cember, 1925, 24th of February, 1926, was 
xed for final disposal. I may parenthe-- 
tically remark that for the disposal cf a 
big suit’ like this the fixing of a date for 
final disposal was rot justified. On the 24th ` 
of February, 192€, none tf the three 
defendants appeared. These defendants 
were, the Company as represented by 
Lala Devi Dat, the Managing Director, Mr. 
Mettam the Manager, and Lala Basdeo, the 
adopted son ofLala Devi Dat. A notice to 
show cause why an attachment before judg- 
ment should not issue was also issued along 
with the summonses in the case, and was. 
served on the Manager cf the Company Mr, 
Mettam, On the 24th February an applica- 
tion was made on behalf of one Mahabir 
Prasad, who professed to bea general agent, 
on behalf of the Company. . He asked | 
for time, The Court found that the power- 
of-attorney, was not in order and Mahabir 
Prasad had no locus staydt. The plaintifis 
made en* application stating thaf a com- 
promise had been arrived at between the 
parties and eccording to it the suit 
was to stand degreed at tbe sum of 
Rs. 60,000. They praved that the com- 
promise might be recorded and, ifnecessary, 
evidence might be taken ip proof of the 
compromise. *The Court found that the de- 
fendants were absent and it accordingly 
directed the appearance of the defendants 
in person and fixed 3rd of March, 1926, for 
the purpose. Onthat date the defendants 
were again absent. $t was stated on their 
behalf that Lala Devi Dat was too ill to come 
and that Baséeo wasa minor, The Court 
disregarded all these allegations, decidgd to 
proceed ex parte and appointed a Commis. 
sioner to record evidenceastothe compromise 
and fixed 10th of March, 1926, for the dis. - 
posal of the ease. A Pleader, who wasappoint- 
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éd the Commissioner, came down to Cawn- 


pore, recorded the evidence. of certain wit- - 


nesses and submitted the deposition and 
his téport to the Ludhiana Qourt. On the 
lUth of March, 1923, the Court being satisfied 
that tho compromise had bee o really entered 
^ into; decresd the suit in terms of it. On 
that date Mahabir Prasad, ẹ ow armed with 
a fresh power-of-attorney, m ade two appli- 
extions, Oaé purported to ask for the 
setting aside of the ‘ex parte order recorded 
on the 8rd of March, 1926. The” second 
application was, evidently, filed after the 
decree had been passed and it asked for 
the setting aside of the “ ex parte” decree. 
It would not be necessary to pursue in 
detail the course that the latter application 
took. It will be sufficient to say that, when 
it ultimately came to be heard, the Company. 
had been ordered to be wound up and Lala 
Devi Dat did not appear to pursue his. 
application qn behalf of the Oorapany. The 
Official Liquidators applied by post and 
also through Counsel for tirae to prose- 
cute the application. They wanted time 
because they were entirely new on the 
Scene and wanted time to acquaint them- 
selves with the facts, Thelearned Subordi- 
nate Judge was of opinion that the Company 
having gone into liquidation it was no 
longer necessary for him to hear the 
application of Devi Datand he referred the 
plaintiffs who were successful in his Court 
to seek relief before the.Company Court. 

From the abeve facts it will be abundant- 
ly clear that no fraud of any kind was exer- 
cised by the plaintiffs jeat any rate no such 
fraud as would vitiate the decrge. I decide 
the issue againss the Official Liquidators and 
in favour of the claimants. 

Issue No. 4.—I have already stated above 
that I propose to decide the issue No. 4 at 
once although Dr. Katju, on behalf of the 
Official Liquidators,'states that he reserves 
his right to re-argue theissue when evidence 
is taken on issue No. 3. 

The whole question thaf really arises in 
this case is whether the decree obtaiaed* by 
the firm of Brij Lal.Jagannath is conclusive 
as to their title to damages and to the 
amount thereof, or whether the Official 
Liquidators can put the decree aside and 
call upon the claimants to esjablish their 
claim befofe them. The lafv*on the point 
seems to me to be abundantly clear both on 
principle and on authority. 

The Company in this case must be and 
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Went Company. There can be no doubt that 
iit was in an insolvent condition and was 
unable to pay its debts which amounted to 
mearly Rs. 10,00,000, The winding-up order 
was obtained bv a firm of creditors, Messrs, 
Moti Lal-Ram Kumar, whose claims amounts 
‘ed to over Ra. 3,00,000. Frantic efforts 
"were made on behslf of Lala Devi Dat, the 
"Managing Director, to obtain financialassist- 
‘ance, to tide over the difficulty but he 
failed. The premises of the Company and 
‘the mechiuery were all mortgaged to the 
‘Impeyiad Bank of India. There oan, there- 
:fore, be no doubt that this was a case of 
an insolvent Company. The case of an 
insolvent Company and the case of an 
individual who is declared an insolvent ara 
on the same footing, in the eye ofthe law. 
The Official Receiver, in the case of a person 
who is adjudged an insolvent, the trustee 
in bankruptcy, as he is called in England, 
aod the Official Liquidator of an insolvent 
‘Company stand on the same footing. They 
are not the representatives of the insolvent 
ihe individual or the Company. On the 
one hand theyrepresent the estate of tha 
‘insolvent, on the other hand they represent 
the interest of the whole body of creditors. 
"The duty of the trustee in bankrupety or 
the Official Liquidator is to distribute the 
assets of the insolvent, individual or the 
Company, among such of their creditors as 
have a just claim. Such being the case, the 
decres that may be valid and binding on 
the insolvent js not, necessarily, valid or 
binding against thetrustte in bankruptcy 
gor the Official Liquidator. It is necessary 
to, elaborate the point, I will quote the 
provisions of the law before further discuss 
ing the *question. Under s. 229 of the 
Indian Companies Act of 1913, "In the 
winding-up of an insolvent Company the 
same, rule shall prevail and be observed 
with regard to the respective rights of 
secured and unsecured creditors and to. 
debt$ provable, etc, etc., as are in force 
for the t'me being under the Law of Insol- 
veney with respect to the estates of pereons 
adjudged insolvent " Under s. 24 (2) of 
the Provincial Insolvency Aet" All debts and 
liabilities, to which the deBtor is aubject 
when he is adjudged an insalveat^.. ..shall 
be deemed to be debts provable under this 
Ast.” Itis clear the debts have to pe srov- 
ed’ by claimants before *théy erm expect 
to be entered ia the schedule of greditors. 
The proceedings in liquidation and the 


hes been throughout treated as an insol- ° proceedings in insolvency are entirely in, 


Ld 
. 
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the: nature of equitable proceedings. A 


Company or an individual is unable to pay’ 


its or his debts, the matter is brought before 
the Court, the Court takes possession ofthe 
assets of the insolvent party and directs 
.that all the creditors should be treated 
justly and equitably. Such being the juris- 
diction of the Court, itatands clear to reason 
that. nobody has a right to claim more than 
is justifiably due to him, on the mere 
ground that the insolvent, the individual or 
the representatives of the ingolvente Coms 
pany had agreed to pay to the claimant 
more than what was justly and properly due 
to him. Nobody, on either side, has really 
contested this proposition of law which has 
received the support of eminent jurists, as I 
shall presently show. The whole question 
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“gole ground that the Receiver or the Official 
Liquidator is not bound by the decree. But, 
on the other hand, where the decree, rests 
on something less than a real trial on the 
merits of the case, the question would arise 
whether Receiver or the Official Liquidator 
would not be justified in putting the decree 
aside and aski#g for what has been called 
the “consideration for the judgment.” 
Where a judgment is obtained on the confes- 
sion ofthe insolvent, it hasbeen held that 
itisopen to the trustes in bankruptcy to 
set apart the deoree and to aek for proof 
of the claim. The reason is clear again, 
The admission of the insolvent may be 
binding on him, but it would not furnish 
proper proof of the correctness of the claim, 
te a party,who isnot bound by the admis- 


is whether the decree isto be received as* gion. In this particular case before me 


conclusive evidence of the liability of the 
Company or whether it is open to the Official 
Liquidators to say that they would not listen 
to the decree but would ask the claimants 
in the present case to adduce evidence as 
tó the truth of their claim, On the principle 
enunciated, it seems to me to be abundantly 
clear that the decree cannot be conclusive. 
‘The decree may be binding on the Company 
„and anybody, representing the Company, 
may be bound by it. But the Official 
Liquidators are not the Company nor the 
representatives of the Company. They may 
very wellsay: “It is true that the decree is 
binding on the Company and Lala Devi 
Dat by his compromise coyld bind the Com- 
pany, but, in thé circumstances of this par- 
ticular case, we shall not lcok into the 
decree and treat it as a conclusive evidence 
* of your right to receive damages to the sum 
of Rs. 33,0C0." On the authorities, which 
Y shall quote presently, it ceems that 
the decree is not binding ia certain 
cases, though it may be binding in others, 
The principle seems to be this. 

Where there has been a genuine pontest 
between a claimant orageditor on the one 
hand and an individual who is subsequently 
declared an insolvent or a Ccmpany which 
goes into liquidation later on and the par- 
ties have fought out the case, bona fide, 
it shonld nbt be open to the Receiver or the 
Official Liquidator to re open the ease andto 
have,as it were, a fresh trial of strength. 
The reason, is obvious. The Court has 
applied its minfl. The parties have adduced 


their evidence. Such being the case, ib" 


would besa matter of extreme regret if a 
bona fide trial should be set aside on th8 


the decree does not stand at anything 
higher than an admisson on the part of 
Lala Devi Dat that damaggs are really 
payable to the claimants and that the 
total amount should be at the figure of 
* Rs. 33,000 and odd. There has been no 
trial by a Court of Justice of thecase and the 
Official Liquidators who have to distribute 
the assets of the Company equitably, may 
very well say “There is no doubt about the 
admission of Lala Devi Dat as to the just- 
ness of the claim, but we will not accept 
that admission and we call upon you, tha 
firm of Brij Lal Jagannath, to show to us 
that your claim is just andequitable". It 
has been rapeatedly remarked that for 
many purposes (except its binding character 
on the parties) a tompromise decres does 
notstand ata higher level than a private 
agreement, between th@  perties. This 
remark is true undouhtedly. Under s. 34 
(2) of ths Provincial Insolvency Act, all such 
debts are provablé as accrued due beforea 
person was adjudieajed insolvent as also 
all such other debts to which the insolvent 
may become subject by reason of any 
obligation incurred beforethé date of such 
adjudication, In this case the winding up 
order, although passed in June 19 6. relates 
back to the 7th of January, 1926, when the 
application for winding-up was made (sees, 
168 of the Companies Act). The Company, 
therefore, was adjudged insolvent, as if 
were, wi:heeffect from the 7th of January, 
1926. In thé circumstances, only auch debts 
are provableegainst the Company as acertied 
dne before the 7th of January, 1926, and 
such other debts as became payable owing 
to liabilities incurred, before the 7th of 
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January, 1926. It follows that any liability 
that was incurred afierthe 7th of January, 
1926, cannot be treated as creating a debt 
provable under sub-s. (2). of 8. 34 of the 
Provincial Insolvency Act. The result 
would be that while no harm would be done 
to the claimants’ claim, as it stood on the 
date of the institution of their’suit, it is not: 
open’ to them to prove the contract (the 
compromise) on foot of which the decree 
was made on the lOthof March, 1426e On’ 
principle and on Statute Law, therefore, the 
claimants cannot ask the decree in their 
favour to be treated as conclusive. 

A large number of cases has been cited and 
discussed before me. I would not discuss 
all of them in this jud gment, I will content 
myself with discussing just a few of thé 
more important cases, 

One of the oldest and leading cases and 
often quoted is the case of Ex parte Kibble, 
In re Onslow (1& It was held in that case 
that the Qourt of Bankruptcy could look into 
the ‘consideration for the judgment’. In 
this case an infant, before the passing of the 
Infants’ Relief Act of 1874, gave a Bill of 
Exchange, payable after his majority, to a 
jeweller in payment for jewellery. After 
his majority and after the Act came into 
operation, the ereditor obtained judgment 
by default against him in an action on the 
Bill of Exchange and then took out a debtor's 
summons, and, on his failing to comply 
with it, filed a petition for adjudication 


- against him. The question arose whether 


the applicant was such a creditor as’ was 
entitled to obtain an order ‘of adjudication. 

The creditor.relied on the judgmént he had 
obtained; but it wa8 held thatthe Court in. 
Bankruptéy was entitled to “look into the 
consideration for the judgment”. Sir W. M. 
James Lord Justice said: 


“It is the settled rule of the Court of 


. Bankruptcy, on which we have always acted, 


that the Court qf Bankruptcy can enquire 
into the consideration for a judgment:debt. 
There are obviously strong reasons for this e 
because the object of the bankruptcy laws is 
to procure the distribution of a debtor's goods 
among his just creditors, If a judgment 
were conclusive, a nfan might allow any 
number of judgments to be obtained by: 


: defaultagainst him behis friends er relations 


withopt any debt being due on them at all; 
it is, therefore, necessary that the con- 


a) (1875) 10 A. 373; A L. J, Bk, 63; 32 L. T, 
188; 23 W. R. 4 
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sideration of the judgment should be liable 
to investigation”. 

The italics are mine. 

This, as I said, is one of the leading cases 
on the point. This case was decided in 
1875, but as late as in 1907 it. was found to 
possess its full vigour, 

In the-case of In re Van Laun, Ex parte 
Chatterton (2) the head-note runs as follows: 

“No judgment recovered against the 
bankrupt, nocovenant for payment given 
by or account stated with him, can deprive 
the trustée in bankruptcy of his right and 
duty to investigate the nature and grounds 
of the claim made against the bankrupt’s 
estate: the trustee is, therefore, entitled to 
go behind these forms and to require 
satisfactory evidence that the debt on which 
the proof is founded is a real debt.” 

In this case the question arose whether 
the trustee in bankruptcy could go behind 
a mortgage and settled accounts by requir- 
ing particulars and vouchers before admit- 
ting the proofof the amount claimed. (By 
analogy the question in this case is whether 
itis open to the Official Liquidators to go 
behind the contract, between Lala Devi Dat 
and the claimant firm in the shape of the 
compromise, by. requiring partieulars and 
vouchers before admitting the proof of the 
amount claimed). Cozens Hardy, Master 
of Rolls, at page 29*, delivered himself aa 
follows:— 

"The trustee says ‘you area person who 
comes in toprovea' debt. It is my duty to 
see that this bankrupt's assets are distri- 
butéd amongst those who are justly, legally 
and fróperly creditors of the estate. In 
order to enable me to do my duty, I ask you 
to furnish me with such information as will 
enable me to do that whichI am told to do 
by r.22 in theSecond Schedule to the 
Act, to examine every proof and grounds 
of the debt.’ 

At another place, the learned Master of 
Rolls quoted from*the judgment under 
appeal of Bigham, J., as follows: — 

“The trustee's right and duty when 
examining a proof forthe purpose of admit- 
ting or rejecting it, is to require sóme satis- 
factory evidence that the debt on, which the 
proof is founded isareal debt. No judg- 
ment recovered against the bankrupt, no co" 
venant given by or account sta&ed"with him, 
ean deprive the trustee of this right. He 

(2) (1907) 2 K. B. D. 23; Du J. K. B. 64497 L. T. » 
69; ; V4 Manson 94; 23 T. TLR 3 

Page of (1907) 2 K. B. DE 
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is entitled to yo behind such forms to get at 
the truth, and the estoppel io which the bank- 
rupt may have subjected himself will not pre- 
vail against him.” 

The great authority on Company Law, 
viz., Lord Justice Buckley, agreed with hia 
judgment and remayked (see page 31*) as 
folows:— 

“Ibis well settledthatthe Courtcan enquire 
into tlre consideration for a judgment debt, 
A courageous argument has been addressed 
to us that a debt which has nof resulted? in 
& judgment stands upon & more firm basis 
than & debt which has. The merestatement 
of that proposition occasions surprise. I do 
not think it is true. Whether the creditor 
alleges that there has resulted and that he 
relies upon an account stated, or a covenant 
entered into by the debtor, or a judgment 
which he has obtained, the principle, I ap- 
prebend, isexactlythe same, and is this—that 
the trustee is not the person who has stated 
the account, is not the covenantor, is not the 
judgment-debtor, but is entitled to say 
“it is my business to see that those who 
seek to rank against this estate are persons 
‘who are really creditors of that estate.’ If 
there be a judgment itis not necessary to shew 
fraud or collusion. It is sufficient,in the 
language of Lord Esher, to show miscarri- 
age of justice—that is to say, that for some 
good reason there ought not to have been 
a judgment. Exactly the same, I think, is 
true of an account stated orofa covenant”, 

In the case of In fe Fraser, Ex parte 
oe Bank (3), the head-note is as fol- 

ows:— . 

“Upon she hearing of a creditors petition 


for a receiving order againstea judgment- . 


debtor, the Court of Bankruptey has power, 
at the instance of the debtor himself, to go 
behind the judgment and to enquire into 
the validity of the debt, even though the 
debtor has previously applied in the action 
to set aside the judgment, and hig applica- 
tion has been refused, and the«efusal afirm- 
ed by the Court of Appeal”. b 

e To some extent the facts of this case and 
the facts of the case before me are similar. 

John Frhser-was a debtor, against whorn the 
Central Bank of London presented a bank- 
ruptey petition. The judgment was obtain- 
«d by the Bank against a partnership firm 

and agaiist Yohn Fraser as one of the part- 

ners. John Fraser applied to set aside the 
judgment as against him and t6 allow him 

(3) (1892) 2 Q. B. 633; 67 L. T. 401» 9 Morrell 256. 

to defend the action, The Court refused his 

SPage of{1907) 3 K. B, D.—[Ed.] 
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Prayer and an appeal failed. The failure o 
the application and the appeal was on th 
ground of delay and on some other grounds 
On these facts lord Esher, Master of Rolls 
seid:— 

“As a matter of law the judgment, there 
fore, stands,as a good judgment agains 
John Fraser, and it cannot be questioned by 
him in any Court, except the Court o 
Bankruptcy. But, when it js sought t 
obtdin a receiving order against him ir 
respect of the judgment debt, the Court o: 
Bankruptey bas to exerciee its discretion 
and for the exercise of that diseretion one 
rule of conduct is to be found in 8. 7 of the 
Bankruptey Act, 1833, which provides, by 

, BUD s. (3), that, ifthe Court is not satisfiec 
with the proof of the petitioning creditor'r 
debt, or of the act of bankruptcy, ete., ete.. 
the Court may dismiss the petition. The 
question is, whether the Registrar hed nots 
discretion under s. 7, and «whether he has 
rightly exercised that discretion. , The mere 
fact that there isa judgment for the debt 
does not prevent the Registrar from saying 
that there is no good petitioning creditor’s 
debt. The Court of Bankruptcy can go 
behind the judgment, and can enquire whe- 
ther, notwithstanding the judgment, there 
was a good debt may enquire, 
even at the instance of the debtor, whether 
there is any ground for making a receiving 
order”. b 

I may pointoutthat in the Indian Law the 
corpesponding section to s. 7 of the Bank- 
ruptey Act of 1883 is s. 25 of the Provincial 
Insolvency Act of 1920. Under this rule of 
law the ‘petitioner must satisfy the Court 
with proof of his right to present the peti- 
tion. Inthesame case Lord.«Jüstice Kay 
said as follows — 

"Tt is old law in, bankruptcy that, neither 
upon an attempt te prove a debt, nor upon 
& petition for an adjudieation of bankruptey 
or a receiving order against a debtor, is a 
judgment ¢gainst him for the debt conclu- 
sive, In Ez parte Bryant (4), Lord Eldon said 
‘Proof upon a judgment will notstand mere- 
ly upon that, if there is not a debt due in 
“truth and reality,” for which the considera- 
tion must be looked to.’ Can this judgment 
be treated as conclusive in bankruptcy 
because the debtor has unsuccessfully at- 
tempted to set it aside? I think not, and 
I cannot cee how the matter is any more res 

< judicata because there has been an unsuc- 


anas ewer eereerarene 


. cessful appeal to this Court”. 


/4) (1813) 1 V, & B. 21lat p. 214; 35 E. R. 63; 2 Rose 
1; 12 R. R. 213, j E E 
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The same view.was taken -in the case of 
Ex parte Lennox, In re Lennox (5). 

In the case of In re Flatau, Ex parte 
Scotch Whiskey Distillers (6), relied on by 
Mr. O'Conor, the case of Ex parte Lennox 
(5), quoted above, was distinguished. It was 
held that, as a matter of coyrse, the Court 
of Bankruptcy will not enquire into the 
validity of a judgment-debt, but only when 
there is evidence that the judgment was 
obtained by fraud or collusion or wheh there 
has been some miscarriage of justice. In 


- this ease the judgment was obtained after 


8 trial of the action by Mathew, J., with a 
Jury. The act of bankruptcy alleged was 
non-compliance with a bankruptcy notice 
in respect of thejudgment-debt. The ques- 
tion arose whether, in the circumstances, it 
was open to the debtor to impeach the 
judgment and call upon the Registrar to go 
behind the judgment and to look into the 
consideration® of it. Lord Esher, Master of 
Rolls, was of opinion that, in the circum- 
stances of the case, it was not open to the 


'judgment-debtor to go behind the judg- 


ment. He delivered himself as follows at 
page 85* :— 


"Another point was taken—viz., that al- 
though an action has been tried by the 
proper Tribunal, a Judge alone ora Judge 
with a Jury, and definite issues have been 
thoroughly tried out, and decided against 
the debtor, and judgment has been given 
against him accordingly, he against whom 
judgment has thus been given, without 
his being able to suggest that there was 
any miscarriage of justice at the trial, is 
entitled to go into the Court of Bankruptcy, 
aud, eventhough he has appealed against 
the judgment, assert that the action was 
not properly tried, and say to the Registrar, 
you must try every ont of the issues over 
again, upon the same evidence if I choose, 
or upon new evidence, and you have no 
discretion in this matter.. It, is not neces- 
sary now to repeat that, when an issue has 
heen determined in any other Court, if 
evidence is brought before the Court of 
Bankruptcy of circumstances tending to 
show that there has been fraud, or collu- 
sion, or miscarriage of justice, the Court 
of Bankruptcy has power to go behind the 
judgment and to enquire into the validity 
of the debt. But that the Couet of Bank- 


(5) (1886) 16 Q. B. D. 315; 55 L.J. Q.B. 45; 54, L. 
T. 452: 34 W. R. 51 


(6) (1889) 22 Q. B. D. 83; 37 W.R. 42. 
*Page of (1889) 22 Q. B, D.—Ed.] 
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ruptcy is bound in every (se, asa matter 
of course, to go behind the judgment is a 
preposterous proposition." 

In discussing the principle, I have al- 
ready stated that where a judgment has 
been obtained, after a trial of issues by 
a Court, where there has been a bona fide 
litigation, the trustee in Bankruptey or 
the Official Liquidator, iu the case of an 
insolvent Company, will not ordinarily go 
bebind the judgment andtry to look into 
the copsideration for the same. The reason 
is clear. The matter has been already 
threshed out between the parties and there 
is no reason to suppose that the judgment 
has not been fairly obtained. But where 
there are circumstances justifying the trustee 
.in bankruptcy or the Official Liquidator to 
doubt the bona fides of the judgment or 
there are circumstances to show that there 
has been a miscarriage of justice, it would 
be open to them to call for fresh proof 
of the claim.» The case under discussion, 


e therefore, is clearly distinguishable from 


the case before me. In discussing the facts, 
I shall presently show that the judgment 
was given under circumstances which 
should not bind the hands of the Official 
Liquidators, 


In the case of Inre Hawkins, Ex parte 
Troup (7) the petitioning creditor relied on 
acompromise decree. The question arose 
whether a decree, as it stood, was good 
enough toentitl& the petitioning creditor 
toan order of adjudication or whether the 
Bankruptcy Court had the power to reject 
the judgment and to enquire into the trans- ° 
actions leading up to the compromise and 
the judgment. There was a difference of 
opinion and the learned Judge of the Court 
of Áppeal decided against the petitioning 
creditof in the majority of two to one. Lord 
Justice Rigby's was the dissentient judg-.. 
ment snd Mr. O'Conor relied upon the' 
same. I heve discussed the principles and 
I have quoted authorities. After that, I do 
not think it is necessary for me to digcuss 
the remarks of Lord Justice Rigby in de- 
tail. It is sufficient to say thats judgment 
would always give a prima facie proof of 
a debt. Itis only wher there are cireum- 


' stances casting doubt on the correctness bf 


the debt, as proved by thejufgment, that 
the judgment may be set apart and inde- 
pendent proof may be called fom Thera 
TORY "n wee a where the com- 

. B. 404;, 64 L. J. Q. B. 373; 14 R, 44: 
72 L, T, 41; 43 W. R. 308; 2Mensonl, e 
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promise was emtered into under circum- 
stances whieh stand unimpeached and, in 
such cases, the compromise decree may 
furnish conclusive proof of the debt. 

The law standing as indicated above, I 
have to enquire whether the Official Liquida- 
tors were bound to agcept the judgment 
as conclusive in favour of the claimants or 
whether they were justified in going behind 
the judgment and in asking for proof of 
the “consideration forthe judgment,” On 

- behalf of the Official Liquidators, a Dev? 
Dat has been examined and on 
the claimants Lala Brij Lal. Lala Devi Dat, 
it appears, holds roughly 3/4ths of the 
. capital of the Company and is, therefore, 
a person vitally interested in its welfare. 


Lala Brij Lalis one of the two members, 


forming the firm of Brij Lal-Jagannath. 
It appears from the statement of Lala Devi 
Dat and from the statement of Lala Brij 
Lal, as elicited in cross-examination, that 
after the agreement of the 26th of Decem- 


ehalf of. 


c 
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the claimants to the Company demanding 
a return of their deposit, interest thereon 
and the large amount of Rs. 73,000 as 
damages. A reply was sent by the Company; 
Lala Brij Lal would not admit that a reply 
was received by him, He was obliged to 
make a non-committal sort of reply that the 
Company's spl, to his noticemay havs been 
received in his office at Ludhiana but he. 

ever saw it. Six months later, we find 
that the suit is instituted. The plaint ia. 
a curious document. It does notshow how 
the large claim of Rs, 73,000 as damages 
is made up. Various allegations of breach 
of covenant are made against the Company 
but thereis no indication given as to how. 
the amount claimed as damages was 
arrived at. Lala Brij Lal admits that 
before the institution of thesuit he had 
come to kuow that the Company was in an 
embarrassed condition. He had been 
applied to, on behalf of Lala Devi Dat, to 
render pecuniary assistance to the Cqmpany. 


ber, 1923, was entered into, a considerable , The father of Jagannath, the partner of 


amount of business was carried on by 
the elaimants in the Company's sugar in 
Ludhiana andother places in the Punjab. 
Goods worth between six and ten lakhs 
of rupees were sold by the claimants. 
In April, 1925, Lala Brij Lal was at 
. Oawnpore and he received a cheque of 
Rs. 4,000 and odd. According to the Com- 
pany’s books, this payment was made in 
full satisfaction of Lala Brij Lal’s claim 
up to that date: But Lila Brij Lal says 
that he took the money under protest 
. and that he claimed that more was dile 
* to him. It,however, does not appefr that 
he ever gave anything in writimg, by way 
df notice of demand tc the Company, to 
express that protest. Again, we find that 
as aresult of some conversation between 
Lala Devi Dat and Lala Brij LAI, - the 
. remuneration of agents was increased from 
“1 per cent. to li percent. The letter, then 
written, ison the file of the*Ludhiaaa case and 
is dated i4th April, 1925. It says thatthe 
company were pleased with the manner 
in which theiragents had been carrying 
on their business and were pleased to 
grant An ingrease in the rate of commis- 


.Sion and were fufther pleased to grant, by 


way of office expense, a sum of Rs. 60 
per mensent. 4'hese transactions would 


go to show that up to April 1925 there, 


were noeserious disputes between the 
parties. Suddenly we ‘find that on the 
Ist of July, 1925, a notice was sent by 


Lala Brij Lal, is a respectable and rich man : 
and according to Lala Devi Dat, is. reputed 
to possess a huge amountof wealth. Heis 
the well-known gentleman, Lala Ralla Ram, | 
C. I. E., the late Engineer of the E. B. 
Railway. Lala Devi Dat expected that Lala 
Brij Lal would be able to pay off the debts 
of the Company and to employ several lakhs : 
of rupees inthe working of it, so that the 
Company would do business and pay off Lala 
Brij Lal's debts gradually. Lala Brij Lal 
admits that when he was approached for 
financial help, he went to Cawnpore and 
the matter was discussed between him and 
Lala Devi*Dat. Lala Brij Lal had instituted 
two suits against Lala Devi Dat, Óne was 
the suit against the Company in Ludhiana 
and the other wasa quit against Lala Devi 
Dat and his son personally in the Karachi 
Court. The latter was for Rs. 13,000. But 
there was another sum of Rs. 12,000 due to 
Lala Brij Lad, but this sum was not yet 
fallen due. “The evidence of Lala Brij Lal, 
as elicited in cross-examination, shows that 
Lala Devi Dat was making frantic efforts 
to raise money to avoid the Company going . 
into liquidation and was entirely in the 
hands of Lala Brij Lal for the time being. 
Lala Brij*Laj had given him hopes of 
assistance. It is, inthese circumstances, 
that it is skid that Lala Devi Dat agfeed 
that the claimants’ suit should be decreed 
for the sum of Rs. 60,000. Lala Brij Lal 
was questioned as to the manner in which 


. 
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the sum of Rs. 60,000 was arrival at. 
According to him, when the compromise was 
discussed, Lala Brij Lal possessed no 
document upon or about him but a copy of 
his plaint. 
Ras. 33,000, damages payable by the Company, 
the diflerent heads of the claim were not 
examined. All that was Wu was some- 
thing like this. Lala Brij Lalsaid thata 
lakh of rupees was dueto him; Lala Devi 
Dat said, ‘well I would pay nothing beyond 
the deposit money and interest’. Lela Brij 
Lal came down, say, tothe sumof Rs. 10,000. 
Lala Devi Dat went up in his offer and 
Offered, say, B Re. 40,060, Thus haggl- 
ing wenton till the amount of Rs. 60,000 
was arrived at. Even if this be the truth 
and the whole truth, it is perfectly 
clear that so far as the Company whs 
concerned the compromise was not arrived 
at under circumslances which should bind 
the hands of the Official Liquidators. If 
Lala Devi Dae had scrutinised the heads 
under which the claim for damages was 
made and if he had found and believed that 


-it was a just claim properly arrived at, it 
‘might have been argued with some strength, 


that Lala Devi Dat having discussed the 
matter found the proper figuresin favour 
of the claimants and the compromise should 
be accepted by the Official liquidators. But 
nothing like that happened. With the 
winding-up case hanging over his head like 
the sword of Damocles, with the assurance 
of help from Lala Brij Lal, with the suit 
at Karachi pending against him, it is 
said that Lala Devi Dat somehow of other 
succeeded in reducing Lala Brij Lal’s claim 
to the sum of Ra. 60,000 and that, therefore, 
the compromise'should bind te Official 
Liquidatoss. This is an impossible pro- 


‘position and I am not able,to accept it. Lala 


BrijLal had admitted that whenever the 
Company made a mistake in debiting Lala 
Brij Lal with even small sums of money, 
he protested. Yet he was able to give up 
Rs. 40,000 out of what he calle his bona fide 
and just claim for damages to an amounj 
of Rs, 73,000. He said that he gave up this 
large portion of his claim because he knew 
that the Company were in financial diffi- 
culties and Lala Devi Dat's condition was 
no better and that it was out of good fellow 
feeling that he did so. This explafation will 
not hold water. On the fact of circumstances, 
the'elaim, even if partially @orrect, was 
a highly exaggerated «ne and the com- 
promise wes arrived at, if one was at all 


. 
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arriyed at, under circumstances which 
would go to show that Lala Devi Dat was 
nota free agent, and, at any rate, was not 
locking to the interest of the Company as 
amanat arm'slength towards the claimants. 
If Lala Devi Dat agreed to the terms of the 
compromise in the hope that by sacrificing 
a few thousand rypees in favour of the 
claimants, he would beable to reconstruct 

. the Company and tosave it from the dire 
disaster of liquidation, it cannot be eaid 
that the consent was freely given, when, 
hs a matjer of fact, the claimants rendered 
no assistance to the re-construction of the 
Company. 


For the foregoing reasons of fact and law 
(see pages 14 and 15 of this judgment), lam 
clearly of opinion that there are circum- 

¿Stances which thoroughly justified the 
Official Liquidators in rejecting the claim of 
the firm of Brij Lal-Jagannath as based on 
the compromise decree and to call upon 
them to submit fresh proofs of their 
claim. . 

e The result of these findings would 
that the firm of Brij peters 
would be entitled to adduce fresh evidence 
of the amount of damage actually suffered 
by them. s 


On the question of damage, Dr. Kati 

the Official Liquidators and Mr. O'Connor 
behalf of the claimants have agreed that 
there are not sufficientpleadings on the 
record. The plaint of the claimants, ag 
already remarket, isa meagre document 
in spite of its length, and does not state 
ckarly on what grounds the claim hag 
beer “based. Before the 
tried by this Court, the claimants should 
fle a written statement describing how 
the amount of the claim has been arrived 
at, so that the Official Liquidators may 
be in @position tc see if any and what 
portion of the claim is 
be admitted by them. This procedure 
would be .necessaty in the interest of the 
parties and would serve to save the time o£ 
the Court. Of course the result of the decree 
being put aside is this, that the claimants 
would be entitled, if they so chocse, to claim 
and prove the entire amount of dambges ag 
originally claimed by fhem. It will be 
“therefore, for them.to state whether they 
maintain their claim for danfages at the 
reduced figure arrived at by the compromise 
or they would go back to the origixal figure 
oj Rs. 73,000 and odd. i 


. 
* 


issue No. 3 is ` 


just and should,. 


e 
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Idirect the claimants to filea written 
statement furnishing particulars of the 
damages claimed by them. I grant three 
weeks’ time for this purpose. The written 
statement must be filed on or before the 6th 
of April and the Official Liquidators will be 
furnished witha copy of the same on or 
before the said date. The Official Liquidators 
will have three weeks to file a reply which 
must be filed on or before the 27th of April 
and a copy of it must be furnished to the 
Counsel-for the claimants. The two written 
statements will then be put before thé Court 
on the 29th of April for such ordere*as may 

-called for. l 
Pee question of costs is reserved till the 
final disposal of the proceedings. Mr. 
Haribans Sahai expresses the wish of his 
clients that they may be paid the amount 
which the Official Liquidators were prepared 
to allow to them, without prejudice to 
his clients’ claim for more. There seems 
to be no difficultyin this. I direct the 
Official Liquidators to pay the claimants the 
sum of Rs. 25,000 in part payment. 

The parties have referred to many” 
documents on the file of the Ludhiana 
Court. Certified copies of those documents 
must be obtained quickly and placed on the 
yecord and these proceedings. If this is not 
done, those documents will not be treated as 
evidence. : : 
ers KAN if they wish to adduce 
any further documents in support of their 
claim, must do so along with their written 
statements. Ifthey fail *to file such docu- 
ments as may be in their possession or 
power and if they fail to mention in a list, 
to be furmished along with the“ written 
statement, such documents as they may rely 

* upon but which are not in their possession 
or power, they will not be allowed to rély 
onsuch documents later on. Similarly, 
the Official Liquidators, when filing their 
written statement, will produce in Court 
such documents as they rely on amd are in 

. their possession or power. They will also 
- file a list of such documents on which ‘they 

reb and which are no} in their possession 
or power. If they fail to do so they will not 
be entitled either to produce them or to rely 
on them later on, 


N. E. Order accordingly. 
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ALLAHABAD HIGH COURT. 

First APPEaAL FROM ORDER No. 144 or 1926. 

May 4, 1927. 

Present:— Justice Sir Cecil Henry Walsh 

Kr., and My. Justice Ashworth. 
PYARE LAL 4ND OTKERS— DEFENDANTS 
—APPELLaNTS 
versus 
Firm Rai &aheb Seth MEENA MAL- 
BAL KISHEN DAS—PraiNT1FE— 
. . RESPONDENT. f 

Contact Act’ (IX of 1872), ss. 78, 87, 88—Sale of 
goods—Payment of earnest money-—-Contract becoming 
vmpossible— Purchaser's right to refund of earnest 
money— Money received for anothers use-—Nature of 
right—Damages—Assignment of purchaser's rights, 
validity of—Purchaser's right to earnest money, whe- 
ther lost. , 

A buyer who has paid money under a contract of 
sale may recover it back when the consideration on 
Which it was paid has failed as.in that event it is 
unconscientious for the seller to retain it without 
consideration, and the money is in consequence in the 
eye of the law received by the seller to the use of the 
buyer. [p. 767, col 1.] 

Per Ashworth, J—The Contragt Act makes no 
special provision for the recovery of earnest 
money andthe remedy of the buyer when the con- 
tract has been broken is merely one for loss or. 
damage under s. 73 of the Contract Act. “This benefit 
under s. 73 is merely aright to sue and cannot be 
transferred. A purchaser, therefore, does not lose his 
right to recover earnest money as damages from 
the vendor by reason of the fact that he has assigned 
his rights to a third person. (p. 767, col. 2.] 


First appeal from an order of the District 
J ug ees Meerut, dated the 3lst of May, - 
1926, ^ 

Mr. P. L. Banerji, for the Appellants. 

Dr. K. N. Katju, for the Respondent. 

JUDGMENT, 

Wish, J.—I am of opinion that this 
decision is right, though I find myself 
unable to Sgree with the reasoning by which 
it has been arrived at. The facts, so faras 
they are known, are perfectly simple. In 1922 
the defendants sold a large quantity of grain 
to the plaintiff, and the plaintiff paid a sub- 
stantial sum as eafnest money. No date 
was specified for delivery. The goods 
were to be delivered at a later date, pre- 
sumebly on demand. The Plaintiff assigned 
It looks 
very much as if the transaction was a 
gambling transaction, but the parties have 
not said so, He then foolishly and ignor- 
antly brought a suit for nom-delivery, orin 
other words, for breach of the contract 
which hé þag assigned in 1925, That would 
have been right if he had joined the assignee 
h£d re- 
fused as defendant but having assign- 


ed the contract and having sued without 
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the.assignee, his claim for non-delivery was 
defeated by a technical objection. One 
must assume from that that the goods had 
not been delivered in 1925. It is fairly 
obvious that they have nst been delivered 
now, and that any claim for non-delivery is 
barred by the Statute of Limitation. One 
view of the case, however, may be that the. 
parties by their conduct have shown a mutu- 
al rescission of the contract though I doubt 
whether that is a sound view to take. But 
this cannot be denied that the contr&ct is 
now atan end, and that the vendor hes in his 
pocket money belonging to the plaintiff 
paid as part performance of a contract which 


- has been terminated and that it is against 
: Conscience for him toretain it. 


The Eng- 
lish Law on this matter is quite clear 
Benjamin on Sale says: “A buyer who has 
paid money under a contract of sale may re- 
cover it back when the consideration on 
which it was paid has failed, for in that 
event it is uncdnscientious for the seller to 
retain it without  cobsideration, and the 
money is in consequence in the eyeof the. 
law received by the seller to the use of the 
buyer”. This principle, which is ancient 
and elementary, is recognised in the Eng- 
lish Sale of Goods Act by s. 54, which 
runs as follows:—'' Nothing in this Act shall 
affect the right of the buyerorthe seller 
to recover money paid where the consider- 
tion for the payment of it has failed." One 
would have expected to find a correspond- 
ing provision in the Indian Contract Act. 
At somewhat short notice have searched 
for something corresponding to it and 
have failed to find it. I, therefore, hold that 
there being no express provision upon the 
question mooted, in India, we aré bound 
by the law bf equity and good conscience 
as laid down in the Bengal Regulations, 
That has always been held to be capable 
of interpretation in accordance with the 
common law of England. I decline ‘to 
believe that inIodiaifyoupay aman asumin 
advance for the performance fa contract 
at a future date which becomes itnpossible, e 
Bo that thereis a possible failure of consi- 
deration, he ia entitled to keep your money 
in his pocket. It is against all law and 
conscience, and I, therefore, hold, being un- 
able to find aüything tothe contrary in 
the express provisions of the Statate of Law, 
that thia money was money belonging to the 
plaintiff, and that heis entitled to recover 
itin thissuit, [ might add that in my 


view the only defenco to this suit was for 
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the defendant to plead and prove that he 
had delivered the goods untler the contract 
to the plaintiff's assignee. This he has 
falied to - do, and there is, therefore, no 
defence. The appeal must be dismissed 
with costs. 

Ashworth, J.—This was a case where 
the defendant had made a contract for sale 
of certain wheat to be delivered at a future 
date with the plaintiff. The plaintiff made a 
contract with a third person for delivery to 
that third person of a like quantity of 
wheat atthe future date. This in effect was 
what the second contract amounted to, al- 
though it appears to have been framed in 
the form of a transfer by the plaintiff to 
the third party of the benefit of the plaint- 
iffs contract with the defendant. The de- 
fendant apparently failed to deliver the 
wheat to the plaintiff. The plaintii was 
therefore, unable to fulfil his contract with 
the third party. The plaintiff has sued 
the defendant for the return cf what is 
called earnest money but in-effect was a 
payment in advance for the wheat that was 
subsequently to be delivered. In bringing 
this suit it looks as if the plaintiff consider- 
ed that the third party with whom he 
made the contract for delivery ofa like 
quantity of wheat would be entitled to 
bring a suit against the defendant for 
failure of the defendant to supply the 
wheat. If this isso, I think the plaintiff ig 
in error, The Indian Contract Act makes 
no special provision for the recovery of earn 
est money.: The remedy is merely one for 
loss or damage caused toa person by another 
person who has broken a contract, seo s, 73 
of the’ Contract Act. This bereft under 
s. 73 is, therefore, merely a right to sue 
and cannot be transferred. As the lower ° 
Appellate Court has pointed out the pay- 
ment of an earnest money does not in itself 
create a right to recover the same. Tt 
merely gives the person paying the earnest 
money a*chance of recovering the same 
as damages.* In this view of the case the 
lower Appellate Court was right in holding 
that the 1ight to sue the defendant for 
damages could not be and was not trang- 
ferred by the plaintiff to the third party 
Having regard toss. 73, 77,87 and NS of 
the Contract Act, I consider that there wag 
never any privity of contractor of pra’ 
perty effected between the defendant and 
the third party. This being so, itis clear 
that the defendant ooüld not plead that he e 
was liable to pay the earneat money tå 


768 
the third: party and not to the plaintiff. 
For the above, reasons I concur in the 
‘finding and would dismiss the appeal with 
COSTS. 


A, N. A, Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 6 oF 
1927. 
May 25, 1927. 
Present:—Mr. Justice Ross and Mr. 
Justice Wort. 
ACHUTANAND SINGH— APPELLANT 
VETSUS 
GAYANCHAND MAHTON AND OTHERS , 
— RESPONDENTS, y 


Bengal Tenancy Act (VIII of 1885), Sch. III— 


Rent-decree—-Amount made payable by instalments by 
consent—Validity of decree—Decree, whether one for 


rent or money-decree—Execution—Limitation—Pro-. 


visions of Sch. TIT of the Bengals Tenancy Act, ap- 
plicability of—Tests—Judgments—EHrrors in law 
effect of. 

A decree for. rent obtained by a landlord against 
his tenant does not cease to bea rent-decree within 
the purview of Sch. III of the Bengal Tenancy Act 
by reason of the fact that by the consent of the 
parties the amount of the decree is made payable in 
instalments. i 

Making a decree for rent payable by instalments 
isa mere error of law and does not go to the jurisdic- 
tion of.the Court making such a decree. 

Shibh Narain Mookerjee v. Baikuntha Nath Isar (1), 
followed. : . 

Anerror in law does not jnvalidate & judgment 
until it is set asid by: a Superior Court. 

The test of the applicability of the provisions of 
Sch. III of the Bengal Tenancy Act regarding 
limitation is whether the suit is between landlord 
and tenant to” whom the provisions of the Act apply. 

Appeal from an order of *the District 
Judge, Gaya, dated the 3rd September, 1926, 
confirming that of the Subordinate Judge, 
Gaya, dated the 22nd March, 1926, 

Mr. B. K. Prasad, for the Appellant. 

Mr. Sarjoo Prasad, for the Respondents, 


JUDGMENT.. 

Wort, J.--This case raises a point as 
to execution of a decree under the Bengal 
Ténancy Act. The plaintiff in the action 
obtained a decree for Rs. 338 on the 3rd of 
August, 1922, It would appear that there 
was a compromise to this extent that the 
*qecretal amount should be paid in two it- 
stalmentssthet is to say, asto Rs. 125 on 
the 3rd Pous 1330 Fasli and as to Rs. 213 on 
the 30%h Jaith 1330 Fasli. No attempt ‘to 

“execute this decree was made until the 


e 
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23rd of November, 1925 three years after the 
passing of the decree when the present exe- 
cution case was filed. The answer to the 
case is, that the three years within which 
execution must be levied of the decree for 
rent under the Bengal Tenancy Act has 
passed and, therefore, the plaintiff has lost 
his rights. It is argued, however, that as the 
‘learned Suborflinate Judge of Gaya had no 
jurisdiction to make a decree payable by 


. instalments the decree ceases to bé one for 


rent and becomes a money-decree and con- 
ssquently is outside Sch. III of the Bengal 
Tenancy Act. However, the ease of Shibh 
Narain Mookerjee v. Baikuntha Nath Isar 
(1) which isthe authority for the proposition 
thatunder the Bengal Tenancy Act the 
Court has no jurisdiction to make the dee- 
vee for rent payable by instalments, also 
decided that if such a decree was made it 
was merely an error of lawand did not go to 
the jurisdiction of the Court making such a 
decree. " 

An error in law does not invalidate the 
judgment until itis set aside by a supe- 
rior Court and the decree in this remains 
and has not been reversed by any compe- 
tent Court but is merely attacked indirect- 
ly in this application to. execute upon it. 
In any event, even if there be an error in 
law it is cured in this case as the decree for 
payment by instalments was by consent, 
Under these circumstances, in my opinion, 
the decree is one for rent and not for 
money. i 

Further, it is pointed out in the case above 
guotêd that Sch. III of the Bengal Tenancy 
Act which deals*with the question of limita- 
tion uses the words “for the execution of a 
decree ar order made m @ suit between 
landlord and tenant to whom the provisions 
of this Actare applicable and not being 
etc.” It would'&ppear, therefore, that the 
test of the applicalfility of the provisions 
regarding limitation is whether the suit was 
between landlord and tenant to whom the 
provisions of the Act apply. This test is 
satisfied ig this case and that being so the 

' decree is one for rent the consequence of 


which is that the plaintiff who seeks to 
execute his decree is clearly out of 
time. 


The appeal is, therefore, dismissed with 
costs. e... i 


A. N.A. © 
. (0 110. W. N. 857. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL ÀÁPPzAL No. 40 or 1927. 
May 4, 1927. 

Present: —Mr. Justice Agha Haidar. 
UJAGAR SINGH AND oras —CONVIOT3— 
APPELLANTS 
versus 
EMPERO R—REsPONQENT. 

Penal Code (Act XLV of 1860) ss. 97, 119— 
Private defence, when recourse to authorities pos- 
sible—Riot cases—Conviction of uninjured persons. 

There is no right of private defence of property, 
where the loss threatened is not serious and there is 
ample time to have recourse to the authorities. [p. 
771, col. 2.]: 

Data Ram v. 


Emperor (1) and Lira v. Emperor (2), 
followed. 


In riot cases there is a tendency for the rival: 


‘parties to implicate as many members as possible 
belonging to the party of their adversaries. When 
there has been a pitched and fierce fight a Court should 
be cautious in convicting persons bearing no injuries. 
ibid. -. 
| intial appeal from thə order of the 
Magistrate, First Class with enhanced 
powers under $. 30, Criminal Procedure 
Gode, Lyallpur, dated the 23rd December, 
1926. 

Messra. Bevan Petman and Ram Chand 
Manchanda, for the Appellants. 

Mr. Mulk Raj, for the Government Advo- 
cate, for the Respondent. . 

JUDGMENT.—Undera sale-deed dated 
the 1gth of February, 1926, one Sunder 
Singh, a Jat, transferred half a square of 
land to Chattar Singh, and Ujagar Singh, 
the sons of Kesar Singh, Kambohs by 
. In this sale-deed it is provided that 


property of the purchaser..,............ £ 
property which formed, the subject-matter 
of the sale-deed was at the date of the 
sale in the possession of a prior usufruc- 
tuary mortgage¢e. The story for the prose- 
^eution is that onthe 18th of August, 1926, 
at about 10 P.«. the Kambohs (accused. 
in trial No. 84/2 of 1926) and the Jats (ac- 
cused in trial No. 87/2 of 1926) had been 
engaged in a serious fight with the result 
that five persohs onthe side of the Kam- 
bohs and the'same number on the side of 
Jats received injuries and one entan, Hira 
Singh, on the sidé of the Jats received 
serious injuries to which he suceutmbed soon 
after. The Police sent up (1) Ujagar Singh 


a2, 
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and (2) Chattar Singh, sons of Kesar Singh: 
(3) Kharak Singh and (4) Lachman Singh, 
sons of Bua Ditta, (5) Kesar Singh (6) 
Bahadur Singh, (7) Hira Singh, (8) Shamil 
Singh, (9) Wir Singh and (10) Wasaw? 
Singh charging ,them under s. 304/149 
of the Indian Penal Code. This was trial 
No. 84/2. In trial No. 87/2, etght persons, 


. namely, Mangal Singh, (2) Ishwar Singh, 


(3) Lal Singh, (4) Sohan Singh, (5) Jagat 
Singh, son of Mangal Singh, (v) Diwan 
Singh, (7) Jota Singh, and (8) Bahadur 
Siggh were challaned to take their trial 
under s. 328/149 of the Indian Penal Code. 
Evidence was recorded separately in the 
two casas; but the learned Magistrate 
disposed of the two cases by one judg- 
ment. 

The case for the prosscution before the 
trial, Court was that the whole dispute 
centered round a shisham tree tc which both 
parties laid claim. Each party claimed 
for himself the right of private defence of 
property. The learned Magistrate, who 
tried the case, relying upon certain author- 
Mies, hes come to the conclusion that, 
having regard to the circumstances of the 
casa, the fight was a premediated one on 
both sides and that no question of gelf.de- 
fence arose in the case. He accordingly 
convicted all the accused in both the cases, 
The accused in trial No. 84/2, i.e. the party 
of the Kambohs, were convicted under s. 
304-II read with s. 149 of the Indian Penal 
Oode and have been sentenced to six years' 
rigorous imprisonment each and a fine of 
Rs.100 or in default to fürther rigorous 
imprisonment for six months. The party 
of the, Jats has been convicted under s. 
325/149 of the Indian Penal Code and sen- 
tenced to tMree years’ rigorous imprison- 
ment and a fine of Rs.100 eachor in de- 
fault to further rigorous imprisonment for 
six months. 

Both parties appealed to this Court, and 
the case of the Kambohs was argued princi- 
pally by” Mr. Petman followed by Mr. Ram 
Chand Manéhanda, while the appeals by 
the Jats were argued by Sir Mohammad 
Shafi. The case was argued fully on the 
8th, 22nd, 29th and 30th of April 1927, and 
Counsel took me carefully through, the 
whole evidence on the regord. » The evi- 
dence on the record is very voluminous, 
nd I do not .propose to discuss „it at any 
onstderable length...There fs one piece of 
evidence, however, which requires a some- 
what detailed consideration, Thig is thee 


* . 
» 
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receipt dated the 13th of February, 1926, 
which purports to have been executed by 
Sunder Singh in favour of Mangal:Singh 
and Jagat Singh. Itacknowledges receipt 
of Rs. 40 being the price of two kikar and 
one shisham trees which Sunder Singh pur- 
. ported to have sold to Mangal Singh and 


Jagat Singb. ' This receipt was put forward, 


by the Jat party two'days after the occur- 
rence, andit may be mentioned here that 
in the First Information Report which 
. Mangal Singh gave at the Police Station 
at about 3 o'clock on the day of occurrente 
no mention was made of this rec@ipt. On 
behalf of the Kambohs it was pleaded in 
the Court below, and the argument was 
repeated before me in appeal, that this re- 
ceipt was a forged document which had 
been prepared for the purpose of establish- 
ing their defence by the Jats. Oneth 
other hand the Jats cited evidence to show 
that ibe receipt represented a genuine 
transaction. Inthe view that he took the 
learned Magistrate did not enter into the 
question of the genuineness or otherwise 
of the receipt. In appeal Mr. Bevan Pet? 
‘man realised the importance of the receipt 
and devoted a portion of his argument to 
it in order to show that the receipt was 
‘spurious and forged document. On the 
other hand Sir Mohammad Shafi strenuous- 
ly argued that the receipt represented a 
genuine transaction and, that according to 
it, Sunder Singh had sold the trees men- 
tioned in the sale-deed to his clients Jagat 


Singh and Mangal Singh on the 13th of” 


February, 1926. He read before me the evi- 
dence of the scribe Thakar Das and efa 
marginal witness Ram Ditta andealeo re- 
ferred to other evidence. ‘He also referred 
e to the evidence of Sunder Singh who de- 


posed to the genuineness of the transaction ` 


as evidenced by this receipt. To the argu- 
ment put forward by Mr. Bevam Petman 
that the receipt contained alterations and 
was recorded in an irregular boqk of ac- 
count, Sir Mohammad» Shafi zeplied that 
the receipt was written in an ordinary 
village zemindar’s memorandum book. I 
myself examined the book in which the 
receipt ig written. Having regard to the 
informal nature ofthe book and the evi- 
dence on the record, Iam of opinion that 
the receipt represents a genuine transaction 
ahd that Sunger Singh had, as a matter 
of fact, prior to the sale deed, which was 
executed on the 19th of Febryary, 1926, 


“in favur of Ohattar Singh, and Ujagar | 
: P 


UjAGAR SINGH 9. EMPEROR. 


[102 1. O. 1927] 

Singh, the sons of Kesar Singh, sold the 
trees to Mangal Singh and his son Jagat 
Singh. The dispute, as already stated, re- 
fers to the shisham tree, only, and. we are 
not concerned wjth the other trees. The 
evidence on the record shows that 
shisham tree had as amatter of fact, been 
felled down sometime before the occurence, 


‘although sorfe of its longer roots might 


have been embedded in the soil on the date 
of the occurrence. Further, it appears that 
the tee had been cut-down within three 
months of the sale-deed executed by Sunder 
Singh in favour of Chattar Singh and 
Ujagar Singh, the sons of Kesar Singh, and, 
therefore, according to the terms of the 
sale-deed, the properly in the shisham tree , 
did not pass to the vendees. On this point 
the evidence of Sunder Singh (P. W, No. 10 
in trial No. 87/2) and Phangan (D. W. No. 3 
in trial No. 87/2) is important. According 
to the evidence of Sardar Dayal Singh, Sub- 
Inspector, the trunk of the skisham tree was 
a fairly big one and in his opinion it re- 
quired nine or ten people to remové it. The 
party of the Jats on ihe morning of the 
occurrence took a gadda or à big cartto the 
place where the shisham tree was lying and 
after loading it proceeded to their bousea. 
They had lathisand axes with them. These 
axes might have been originally intended 
to lop of such branches as may have been. 
lefton the trunk and interfered with its 
portability. There is evidence to show that 
Kesar Singh had sent one Sawan Singh to 
Mangal Singh with the object of forbid- 
ding“ Mangal Singh and his son Jagat 
Singh from removing the tree, four or five 
days befome the occurrence, It is also said. 
that a day before the ovcurrence, Sawan 
Singh was again sent on a similar errand 
by Kesar Singh to Mangal Singh. There 
is ample evideifce on the record that on 
hearing the news fhat the Jats were re- 
moving the shisham tree, a party of the 
Kambohs proceeded to the place where 
the tree had, been lying ix order to stop 
the cart fyom taking it away. Another 


“party of the Kambohs soon joined, and 


there is evidence to show that they fol- 
lowed the cart toa distance of one square 
and attempted to stop it. There, is some 
difference of opinion about. the weapons: 
which tle Kambohs were carrying. Accord- 
ing to some ‘witnesses for the prosecution 
two men, at any rate, inthe party of the 
Kambohs carried tokwas or hatchets while 
the rest were carrying dangs. According 


. 


the . 
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to other witnessesthe Kambohs party was 
armed with dangs only. As has been 
mentioned above, the Kambohs party con- 
sisted of ten persons while the Jats were 
only eigat in numbare There was a fight 
and both parties received injuries, and as 
already stated, one Hira Singh on the side 
of the Jats lost his lifeg Into the details 
of the injuries received by the members 
of the two parties it is not necessary to 
go. 
The main difficulty in this o$se arises. 
` from the fact that the accused in one case 

ara the witnesses in the other’ and vice 
versa, and the Public Prosecutor, who gave 

considerable assistance to the Court, frankly 
admitted before me at the time of the 
argument that there was no independent 
evidence for.the prosecution in either casee 

After giving the matter my most anxious 

consideration, I have-come to the conclusion 

that Mangal Singh and Jagat Singh had 
purchased the shisham tree from Sunder 

Singh before he had executed the sale- 

deed in favour of.Kesar Singh's sons. They 

were, therefore, the owners of the shisham 
tree and, in the exercise of their right as 
.8uch owners, they were lawfully engaged 
in removing the trunk of the shisham tree 

on the morning of the 18th of August, 1926. 

The Kamboh party had an inkling oftheir 

intention a few days previously and, ac- 

cording to evidence, they sent Sawan Singh 
to Mangal Singh and Jagat Singh to aet 
as an intermediary.. They had ample op- 
portunity during the three or four,days to 
take legal steps, or at any rate, to seek the 
assistance of the proper authorities. They 
could have informed the Police and sought 
its prgtection in the usual way? They did 
nothing ef the kind and ultimately decided 
to take the law into theinown hands. They 
went to the spot ọn hearing the news: 
that the Jats were casting away the shisham 
trea. They attempted to stop the Jats as 
they were carting away the shisham tree. 

They pursued them up to adistance of one 

square and ultimately stopped the cart as 

it was on its way to the houses of the Jats. 

A number of cases were cited before me 

which I need not discuss in detail. I may 

refer only tô Datta Ram v. Emperor (1). 

This case, lays down that there can be no. 

right of private defence of psoferty when 

the matter was not urgent and no serious 


UJiGan SINGH 


(1) 91 Ind, Oas, 39; A. I, R. 1926 Lah. 516; 27 Ct. L. 


ere ° 
. 


. aware ofthe tendency in these riot cases 


persons there cannot be any doubt. 
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loss of the property was threatenel and 
there was ample time to have recourse to 
the authorities. In the presentease even if 
the Kambohs considered that they had some 
right or supposed right in the shiskam tree, 
they had ample time to have recourae to 
the authorities; aud it cahnot be said that 
they had the riglft of private defenes of 
property, under the circumstances. After 
all the trunk of the shisham trea was not 
such a valuable or rare thing for the loss 
of which a money compensation would not 
afford adequate relief. As I have already 
stated the Jats were theowners of the treo 
and, whilein lawful possession of it, were 
carrying it away. When resisted by a body 
of men, like the Kambohs who were armed 
with at least dangs were justified in pro- 
tecting themselves from enemy's onslaught. 

a this connection I may refer to the princi- 
ple of the case Hira v. Emveror (2). I, there- 
fore, allow the appeals of Jats, holding that 
they were within their right in resisting the 
party of the Kambohs when it sought to 
Stop them from removing the shisham tree 
and that in the fight which ensued they 
were merely protecting their person and 
property. 

The result is that I accept the appeals of 
the Jats, namely, JagatSingh, MangalSingh, 
Diwan Singh, Lal Singh and Ishwar Singh 
(Criminal Appeal No. 191 of 1927) and Jota 
Singh, Bahadur Singh and Sohan Singh 
(Oriminal Appeal No. 192 of 1927), set aside 
their convictiong and senteneesand direct 
that they be released forthwith. 


e Asto the party ofthe Kambohs, I am fully 


v. BMPEROR, 


. 


for the riyal parties to implicate as many 
numbers as possible belonging to the party 
‘of their adversaries and one cannot be too 
careful, when dealing with such cases. 
The aetual fight was a fierce and short one 
andone can easily imagine thatthe actual , 
combatants would receive more or lesg 
severe injyries and carry the marks of the 
sameon their persons. At the sametime it 
does not stand to reason that after going 
through a pitched battle like the one ôf the 
present case, a combatant belonging to one 
side or the other weuld escape unscathed 
without any injury however slight on his 
person. Hence as to the participation, of 
parsons who bore marks of injuries on their 
I, 


(2) 71 Ind, Cas, 605; A. L R. 1923 All, 194; 24 Cr, f 
2, 180; 45 A. 200, 


" 
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therefore, give the benefit of the doubt to 
those among tha Kambohs who did not 
receive any injuries. I find that only five 
persons, namely Kesar Singh, Ujagar 
Singh, Bahadur Singh, Shamir Singh, 
and Kharak Singh received injuries. As to 
the restof the accused in trial No. 84/2 
there is no evidence that they received - any 
injuries whatsoever. I? therefore, give 
them the benefit of doubt and hold that itis 
-not satisfactorily proved that they actually 
took partin the fighting. Accordingly I ac- 
quit Chattar Singh, Lachman Singh, Wasa- 
wa Singh, Hira Singh and Wir Singh as ihe 
case against them, in my opinion, isat best 
a doubtful one. As regards the persons 
of the party of the Kambohs who re- 
ceived injuries and as to whose partici- 
pation in theriot there cannot be any doubt, 
I hold them guilty of an offence under 
s. 304-1]/149 of the Indian Penal Code: but 
Ido not think that tke’ sentence of six 
years’ 1igorous imprisonment and afine of 
Rs. 100 passed upon each of themis called 
for. I would, therefore, reduce the sentence 
from six years’ rigorous imprisonment to 
three years’ rigorous imprisonment in the 
ease of each of them. I set aside the order as 
tofine. The fine, If paid will be refunded. 
With this modification I dismiss the appeals 
ofthe Kambohs., 


R. L, Order accordingly. 


ALLAHABAD HIGH COURÈ.’ 

CRIMINAL REFE&ENOE No. 247 op 1927. 
y April 26, 1927. 

Present :—Mr. Justice Lindsay. 
BAJAI—APPL cant 
VETSUS 

RAM SARUP AND GTHERS— Opposite Panty. 

Criminal Procedure Code (Act V of 1898), *s. 560, 
637—Non-compliance with s. SEC—-No ¢ailure of 
justice—Trial, legality of. 

Non-compliance with the provisions of s. 360, Crimi- 
nal Prosedure Code does not vittate a trial where it 
has not in fact cccasioned any failure of justice. 


Abdul Rehman v, Emperor (3), followed. 
Oriminal refererce made by the Sessions 
Me Aligarh, dated the 15th of March, 


REFERRING ORDER.—This is an 
application fcr the revisicn cf an order 


BASAL v. 


RAM BAROÉ. [10$ LO. 1927] 


ing that the opposite party should be re- 
tried for an offence of which they had 
been convicted. The learned District 
Magistrate passed his order upon an ap- 
plication for revision made by the opposite 
party. The ground “for revision was that 
the depositions had not been read over 
to the witnesses as required by the pro- 
visions of the Cofie of Criminal Procedure. 
The learned District Magistrate relied upon 
the fact that 1 had passed similar orders 
on the ame ground. My orders were 
ebased on the rulings reported as Hira 
Lal Ghosh v. Emperor (1) Dargahi v. 
,Emperor (2). I felt that I was bound in 
law to follow these rulings, because they - 
appeared in the Indian Law Reports and 
were not contradicted by any rulings of 
thee High Court at Allahabad. If there 
had been noauthority I-should have held 
that an irregularity of procedure such as 
this could be cured by the provisions of 
s. 937 of the Code of Oriminal, Procedure. 

The Code makes no distinction between 
illegalities and irregularities. It regards 
41] mistakes in procedure as irregularities 
and divides them into irregularities which 
vitiate proceedings and irregularities which 
do not vitiate proceedings. 

If a Magistrate, who acts absolutely 
without jurisdiction does not commit an 
irregularity, I do not suppose that any 
mistake in procedure can be regarded as 
being so serious that it is not an irregu- 
larity but an illegality. The matter has 
now been set at rest by the decision 
of theireLordships of the Privy Council in 
Abdul Rahman v. Emperor (3). In the pre- 
Sent case if, was never urged that the 
omission to, read over the evidence to the 
witnesses did in fact occasion a failure of 
justice. I, therefore, report the “case to 
the Hon'ble High Court with ithe recom- 
mendation that the order of the District 
Magistrate should be*set aside and that 
the convictions and sentences should be 
restored. I have ascertained that the re- 
trial has not proceeded pending the de- 

Ld. 83 Ind. Cas. $05; 52 0.159; 28 O. W. N. 968; A. 

1924 Cal. 889; 96 Or.L. J. 201; 410, L. J, 

Pri 88 Tid, Cas. ee 52 C. 499; A. 1. R, 1925 Cal, 


$31; 26 Cr. L 

(3) 100 Ind. be 927,20 A. L. J. JIP, A. I. R. 1927 
P. C. 44; 31 C. W. N. 271; (1927) M. W. N.103; 38 
ML, T.64; 8 P.*L. T. 155; 4 O. W. N. 283; 28 Or."L. 


9;6 Bur. L. J. 65; 5 R. 53; 59 M, L.J, 585; 29 


EX 
passed by'the District Magistrate direct-. Bom. ‘L, R, 813 (P, C.). 
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cision of this Court on the application for 
revision. 

Mr. A. M. Khwaja, for the Applicant. 

JUDGBMENT.—I«acoept the reference 
made by the Sessions Judge in this way 
namely that I direct that the order of the 
District Magistrate fordeging a new trial 
be set aside. The District Magistrate has 
the case before him in appeal, and he 
will now procaed to hear the appeal on the 
merita. . 


A. N. A. Reference accepted. 





PATNA HIGH COURT. ° 
CaiurNAL Revision No. 250 or 1997. 
May 12, 1927. 

í Present:—Mr. Justice Sen. 
OHEDI RRASAD SINGH AND orBERS— 
PETITIONERS 
versus 


_ EMPEROR—Oppositz Parry. 

Criminal Procedure Code (Act V of 1898), s. 162— 
Copies of statements of witnesses before Police, grant 
of-—Refusal to supply, when justified— Reasons to be 
recorded, 

The provisions of s, 162 of the Oriminal Procedure 
Code are imperative that the Court shall on the 
request ofthe accused direct that the accused be 
furnished with a copy of the statements of the wit- 
nesses before the Police. The use that that copy may 
be put to later on may be the subject-matter of 
enquiry, when the proper time arises and then it may 
be open to the Court to accept or reject the conten- 
tion of the accused that he is making agproper use 
ofthe copy in terms of the section. Buta refusal 
to grant copies can only be made if the requirements 
of the second proviso to s. 162 are satisfied, namely, if 
the Court is of epinion that any part of any such 
statement is not relevant to the subject-matter of the 
enquiry gr trial, or that its disclosure to the accused 
is not essential in the interests of justice and is in- 
expedient in the public inferests, the Oourt shall 
record such opinion befére excluding such parts from 
the copy of the statement furnished to the accused. 


Criminal revision from an order of the 
Deputy Magistrate, Purnea, dated the 25th 
March, 1927. . MO" 

Messrs. S. M. Yunus, S. K. Majamdar and 
S. C. Roy, for the Petitioners. 

JUDGMENT.—The petitioners made 
an application one the 7th March, 1927, for 
copies of statements made by the witnesses 
to the Police in the course eof fnvestigation. 
The Court thereupon made an order in 
these terme: "Cory forwardetl to the Copy, 
ing Department.. Copy may be granted of 
the portions marked in the diary on usual 


payment,” As the petitioners were not fur 


? 
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nished with copies as prayed for, they made 
another application onthe 17th March to the 
same effect. On this petition an order was 
passed on the 25th March in these terms: 
"I have seen the statements of the witnesses 
taken before the Police again. There be- 
ing no’ contradigtion, no copy can be 
granted. 


The petitioners thereupon apply to this 
Court for the order refusing copies to be 


e set aside. 


Ortutning to the explanation it appears 
thatthe circumstances, under which the Couit 
was led to refuse the application for copies, 
are, as follows :—There were two witnesses 
who had made statements to the Police dur- 
ing investigation, Singeshwar and Aklu 
Gorkhi. Singeshwar's statement had been 
recorded in full. As regards Aklu Gorhi 
the Police had noted down these words: 
"Aklu Gorhisupports Singeshwar.” Now 
Singeshwar’s statement recorded by the 
Police shows that he did not mention the 
name of one of the accused whose name 
was mentioned by Aklu in Court. There- 
upon, the learned Magistrate observes: “Al- 
though there was no contradiction in 
Bingeshwar's own statement made in Court 
and his statement made before the Police, if 
the words "Aklu Gorhi supports Singesh- 
war" are considered to mean that 
Aklu made a statement before the Police 
which agreed with Singeshwar’s statement 
in every detailethen it will help the accused 
in their defence.” On this ground, ap- 

eparently the application for copies was 
refused. 


Now the provisions of 8. 162 are impera- 

. tive that the Court shall on the request of ¢he 
accused direct that the accused be furnished 
with acopy. Theusethat that copy may 
be pift to later on may by the subject-matter 
of inquiry, when the proper time arises and 
then*it may beopen to the Court to accept 
or reject*the contention of the accused that 
he ismakinga proper use of the copy in 
terms ofthesection. Butit is quite clear 
that a refusal to grant copies can only be 
made ifthe requirements of the second pro- 
. viso to 8.162 are satisfied, namely, if the 
Court is of opinion that*any part of any such 
statement is not relevant to the subject, mat- 
ter of the inquiry ortrial or that its dies- 
closure to the accused is not essential 
in the mterests of justice and is jpexpedient 
ein the-pyblic interests, it shall recòrd 
auch opinion befoxe exeluding such parts 

. 
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from the copy of the statement furnished to 
~ the accused, . f : 
Tn this ease no reasons as contemplated in 
the section are recorded ; all that the learn- 
ed Magistrate says, and thatin his explana- 
tion,is that possibly there was really no 
contradiction; bub if thecopy of the state- 
ment was given to the accysedit might help 
the accused in their defence, The appli- 
cation for copies should not have been re- 
fused on the mere ground that it might help 
the defence or that possibly there was,no 
contradiction. 
The order made by the learned Ma 
is set aside. 
B. K.P. 


° 6 
gistrate 
Order set aside, 


— 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 228 or 1927 
May 9, 1927. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Tek Chand, 
TOLA RAM—Convict—APPSLLANT 
versus . 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1800), s. 84—Insanity as 
ground for  exemption—Condition subsequent and 
antecedent to commission of act, relevancy of—Pre- 
rogative of mercy, exercise of. 

To entitle an accused to exemption from criminal 
liability on the ground of insanity it must be proved 
that at the time of committing the act he was labour- 
ing under such a defect ofreason from disease of the 
mind as not to know the nature and quality of the act 
he was doing or as not to know that what he was doing 
was wrong. The condition of the aceuted's mind antece- 
dent and subsequent to the commission of the crime 
is relevant only in so far as it might assist the Court 
incoming to a conclusion as to his mental capacit 
atthe time he struck the fatal blow, The mere "fad 

that on former occasions the accused had been 

occasionally subject to insane delusions or had suffer- 
ed fi$m. derangement of the mind or that subsequent- 
ly he hadat times behaved like a mentally deficient 
person is perse insufficient to bring the case within 

ihe exemption. [p. 776, col. 1.] . 

The fact that the physical and mental ailments 
from which a man suffered had rendered his intellect 
we@k and had affected his emotions and will % in- 

` gufficient to bring his case within $. 84, Penal Code. 

The questionis whether his cognitive faculties had 

been impaired to the degree described in the last part 

of the section. [p. 776, col. 2.] . 

It is not every kind of frantic humour or something 
unaccountable in a man's actions that points him out 
tato be such a mad man as is to be exempted from pun- 
ishment; it must besa mangthat is totally deprived of 
his understanding and memory and doth not know 
what he is doing, no more than an infant, thana 
brute ofa wild beast. [ibid] 

In ve Edward Arnold (2), relied*on. 

{Under the circumstances of the case their Lord- 
ships recommesded the exercise of the prerogative of 
ingre? under s, 403, Criminal Preesdure Coded 
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Criminal appeal from the order of the 
Sessions Judge, Mianwali, dated the 21st 
December, 1926. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. * 

- JUDGMENT. 

Tek Chand, J.—Tola Ram appellant 
aged v5, of Muea Khel, has been convicted 
by the Sessions Judge, Mianwali, under 
s. 302, Indian Penal Code, for heving mur- 
dered his father Ganda Ram on the llth of 
November, 1926 and sentenced to transpor- 
tation for life, He has appealed from Jail 
and is not represented by Counsel before us. 
We have carefully gone through the record - 
and heard the Public Prosecutor in sup- 
port of the conviction. . 

It has been established beyond doubt 
that the deceased Ganda Ram died as a 
result ofthe injuries inflicted on him by 
the appellant in the manner described 

“by the prosecution witnesses. Jt appears 
that the appellant is a melancholiae who has 
been subject to occasional fits of epitepsy 
and was at thetime suffering from vertigo. 
On the morning of the occurrence he went to 
Hakim Ram Singh (P. W. No 14) and asked 
him tovenesect him. As the Hakim was him- 
self unwell at the time, he told the appel- 
lant that he was unable to comply with his 
request, Theappellant went again to him 
in theafternoon and repeated his request. 
The Hakim told him to go to his shop and 
bring the lancet and knives so that the 
venesection might be performed. It ap- 
pears that, the appellant went to the shop, 

,to take the lancet andeknives and then came 
home to take a bandage. His father Ganda 
Ram had been suffering from fever for a 
number of dajs and was lying on a chorpai 
and his mother Asa Devi (P. W. No.°7) was 
busy spinning her wheel. .She states that 
the appellant came in aneexcited mood and 
asked her to supply hint with a bandage. 
She asked him to wait as she was spinning. 
On this the appellant kicked her twice. 
The deceased reprimanded the appellant 
and said “why dre you beating your mother 
she cooks food for you". Healso said to the 
appellant “Be you dead, be you dead? Get 
away you have caused a good deal of trouble 
tous.” On this the appellant got angry, 
cayight. hold of his father by the necle, threw 
him down frofnalee charpai, sat or him and 

e was going to throttle him, when Musammat, 
Asa Devi raised a hue and cry and removed 
the appellant’s hand from the deceased's 
ébrcat, ‘The appellant then got up, took 
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hold ofa sota and gave Musammat Asa Devi 
ablow onthe head, He got more excited 
and gave his father Ganda Ram 5 or 6-blows 
on the head. Hearing the cry of Musammat 
Asa Devi, Tara Chand (P.W. No.8) arrived on 
-the scene, while the appellant was still beat- 
ing his father. He caught hold of the appel- 
lant and snatched the sota from him. Nota 
Ram(P.W. No. 9) and Ganda Ram (P.W. No. 
10) also reached the spot and helped Tara 
Chand in getting hold of the appellawt and 
dragging him outside in the compound. 
They tied his hands and feet with his turban 
and sent word to the Police. Tara Chand 
states that at that time the appellant’s eyes 
were red with anger and that if they had 
not reached the spot, would have murdered 
his mother also. Ganda Ram died immedt- 
ately asa resultof the injuries inflicted on 
him. His body was taken to the mortuary 
at Mianwali and Dr. Rahmat Ilahi (P. W. 
No. 1) Assistaat Surgeon conducted thé post 
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Dr. Manohar Lal (D. W. No. 2) Sub-As- 
sistant Surgeon, Mianwali, who was in 
charge of the Civil Dispensaryat Musa Khel 
from 1920 to 1925 has deposed that the ap- 
p2llant used to go to him as,out-door patient 
and twice he gave him soothing injections 
of phoscine hydro-byomide as he used to 
screem and cry out. “Asan out-door patient 
he used to complain of constipation and 
vertigo. From September, 1922 to Decem- 
ber, 1923he worked in the Hospitalas a water 
Carrier, where his “laborious work” was done 
by his father. At night he used to cry and 
fall down from the charp2i and used to get 
injuries on the head. He used to be uncon- 
scious at the time, Hə had a weak memo- 
ry aud never had sound sleep." In the 
presence of the witness he once threw a 
stohe on one Behari at slight provo^ation. 
The witness also stated that he saw the ap- 
pellant ina vi^lent maniacal fit, when he 
went to treat him at his house, Datta Ram 


- mortem examination. He discovered six 


` 


(P. W. No. 6), deposed that about a year 
injuries on the head, and removing the „before the occurrence he onos saw the ap- 
scalp found the frontal bone fractured into -pellant lying in the bazar “in convulsions 
12 pieces. The right and the left parietal aud foaming at the mouth” and that 5 or 6 
bones, the upper jaw and theleft molar bone months later he found him in the jungle in 
were also fractured. On the evidence, I a fit of epilepsy. Musammat Asa Devi 
have no doubt whatever that the deceased (P. W. No 7) whois the mother of the ap- 
died as & result of theinjuries inflieted by pellant, deposed to his having suffered from 
the appellant on his head with a sota in the giddiness. She stated that at first he 
manner described above. , 3 suffered from melancholia but later on got 
The appellant, when questioned by the fits of epilepsy, when he used to go into 
Committing Magistrate whether he had coavulsions and to foam at the mouth. She 
killed his father and inflicted injuries on hovever, admitted that on-tha day of the 
him with the intention of causing “death, occurrence he had no fit of epilepsy. Tara 
replied that he had “an áttaek of insanity Ofand (P. W. No. 8) and Nota Ram (D. W. 
_at the time and, therefore could not say No. 9) 8is».deposed to his haying suffered 
whether he inflitted any injuries to his for melancholia and epilepsy. Gopal Das 
father of not". He struck to this statement (D. W. No.12) who is the elder brother of 
in the Sessions Court and stated that he was" the appellant stated that in 1919 when he 
"somewhat in his senses when he asked his was studying in the seventh standard, he all 
mother for his bandagé,” but he did not re- of a sifdden, threw his books aside and 
member whether he kicked his mother. began to shriek. Lateron he used to fall 
He stated that when his mother told him to downfrem his charpai at night. He used" 
wait he sat dofvynon the chagpai but does to abuse people antl give slaps to them and 
not remember what happened further. had fits ofepilepsy asually after a month 
The question to be decided is whether at aud sometimes at, shorter intervals. | Dr. 
the time of the attack on his father the ap- Parma Nand (P. W. No. 1) Sub Assistant 
pellant was, by reason of unsoundness of Surgeon who was incharge of the Mianwali 
mind, incapable of knowing the nature of Jail, wherethe appellant was confined after 
the act or knowing that he was doing what his arrest, stated that the fail register show- 
was either wrong orcontrary to law. Ifthe “ed thaton the 16th November, 1926, the gp- 
answer to the question isin the affirmative, pellant got an attack of enilepsy, that he 
the appellant's case will come within the. “was not in his sefises and was speaking 
exemption described in s.84 of the Indian irrelevantly.” On the 19th he had, another 
Penal Code. Ifnot, his conviction, under epileptic fit and was furious and dangerous. 
5. 302, must be upheld, Oh the 23rd there was an epileptic fit and 


. 
, . 
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post-epileptic mania. The register showed 
that he had fits of epilepsy on the 29th 
November and 12th of April. Dr. Hottingar 
(P. W. No. 3) Civil Surgeon stated that the 
appellant (was under his observations on 
different dates gfter the 13th of November. 
He was reported to, have epileptic fits 
on five different days, but the witness did 
not personally see him in a fit or in a state 
of post-epileptic maniacal excitement. On 
the occasion when the Civil Surgeon yisited 
him, he always found him depressed an 
morose, his expression being dull and hia 
speach slow and deliberate, On one occa- 
sion he gave irrelevant answers to his ques- 
tions, but the witness thought that he was 
feigning at the time. Dr. Hottingar gave 
his considered. opinion that the #ppel-, 
lant had suffered from epileptic fits dnd 
owing to epilepsy he was of irritable temper 
liable to lose self-control on the most trivial 
provocation. 


The above is a resume of the evidence 


relating to the mental and physical condi- e 


tion of the appellant. It must, however, 
be borne in mind that his condition, antece- 
dent and subsequent to the commission of 
the crime is relevant only in so far as it 
might assist the Court in coming to a con- 
elusion as to his mental capacity at the time 
when he struck the fatal blow. The mere fact 
that on former occasions the appellant had 
been occasionally subject to insane delusions 
or bad suffered from derangementof the mind 


- or that subsequefitly he had at times behav- 


: Code. 


ed like a mentally deficient person is per ge 
“insufficient to bring his case withjn tho 
exemption. As laid down by the Judges 
in answer to the questions put té them by 
the House of Lords in the celebrated 
M'Naghten'scase (4), “toestablish a ground of 
insanity it must clearly be proved thgt atthe 
time of committing the act the party accused 
waslabouring under such a defect of reason, 
“from disease of the mind, as not to kfiow the 
nature and quality of the act he was doing, 
or as not to know that what he was doing 
was wrong.” This exposition of the law has 
since 1843 been accepted by the Courts in 
England ahd is the basis of the law in 
India as empodied in s. 84, Indian Penal 


secgion only if it is proved, that 
(a) at the time of committing the offexte, 
(b) the accused was labouring under a. 
defect of reason, j 


(1) (1843) 10 Oh & F, 200; 30 RR. 85; 8 B.R, 718, 
. 


. 


E 
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A case can be brought within that. 
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(c) which had been caused by the un- 
soundness of mind, 

(d) such as had rendered him incapable 
of knowing the naéure of the act or that he 
was doing what was either wrong or con- 
trary to law. 

Can it be saji that these four elements 
are present in the present, case? A careful 
eonsideration of the evidence leads me to 
the conclusion that while it must be held 
that tle appellant was subject to occasional 
fits of epilepsy and melancholia and suffer- 
ed from giddiness of the head, which had 
affected his nervous system so as to make 
him very irritable, it cannot be ‘said that 
the cognitive faculties of his mind had been 
impaired to such an extent that he was non 
compos mentis at the time. He had no 
epileptic fit on the day of the occurrence, 
he wanted the Hakim to let out his blood, 
and had like asane gone to the Hakim’s 


` Shop and brought the lancet* and knives. 


When he came to horae to take handage 
from his mother he was in his senses, but 
when his mother asked him to wait he 
became angry and hit her and then when 
his father remonstrated with: him, he at 
once lost self-control and began to beat him 
in the manner described above. i 

It might be that the physical and mental 
ailments from which he suffered had render- 
ed his intellect weak and had affected: his 
emotions and will, but ib can not be said 
that his cognitive faculties had been impair- 
ed to & degree which is described in the 
last part of s. 84. ,On the occasion in ques- 
tion the loss of the power of self-control 
was not dué to the want of consciousness of 
the nature*and quality of his act, brought 
about by a diseased state of mind, but was 
obviously the resylt of the sudden rousing 
of passions, which he,was unable to subdue 
at the time. It is clear that he struck the 
deceased: not in a paroxysm of insanity but 
ina fit of anger. An act, otherwise criminal 
does not cease 40 be so, if committed under 
such circumstances. As observed byTracy, 


J. in In re Edward Arnold (2), it is not ' 


every kind of frantic humour or something 
unaccountable in a mrn’s actions that pointe 
him out to be such a mad mart as is to be 
exempted from punishment; it must he a 
man that i$ totally deprived of his under- 
standing and memory and doth not know 
what he is @oing, no more than an infant, 
than a brute or a wild beast.” 1t is only 


(8) 1685, Tr, 695 at pi 764... ° 


` 
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such persons who are not the object of If the prosecution does not “choose to put the 
punishment correct. version of facts before the Court and itself 


attempts to spoila true case by adducing false and 
I must, therefore, -hold that the appellant perjured evidence, a Magistrate cannot but discharge 


is not exempt from criminal liability by the accused. [p. 778, col. 1.] 

reason of unsoundnees of the mind and bis Criminal revision from an order of the 
ease does not fall under s. 84. I must affirm Additional Sessions Judge, Cawnpore, dated 
his conviction under s. 3024 Indian Penal the 23rd of December, 1926, 

Code. Mr. S. N. Seth, for the Applicant. 

At the same time [ feel bound to say that Dr. N. C. Vaish, for the Opposite Party. 
this is a fit case in which a recommendation JUDGMENT.—Criminal Revisions 
should be madé to the Local Govefnment Nos. 127 and. 182 of 1927 are connected 
under s. 401, Criminal Procedure Code, to with Oygiminal Revisions Nos. 179 and 206 
exercise the prerogative of mercy and effect of 1927 that have been disposed of by me 
a substantial reduction in the sentence of to-day. 
transportation for life passed against him. The applications in Revisions Nos. 127 
Numerous cases will be found in the Law and 182 of 1927 are directed against an 
Reports in which Courts havemade similgr order of the learned Sessions Judge, by 
recommendations in favour of persons found which he has s2t aside the order of dis- 
guilty under similar circumstances [vide charge passed by a Magistrate of competent 
inter alia, Ramzan v. Emperor (3), Lachhman jurisdiction, and has ordered further en- 
v. Emperor (4) and Queen- Empress v. Kader quiry into the case in which the appli- 
Nasyer Shah (5)]. cants before me were charged with offences 

I would, therefore, dismiss the appellants punishable under ss. 147 and 325 of the 
appeal but would, if my learned brother e Indian Penal Code. l 
agrees, direct that a copy of this judgment It appears that the relations between the 
be sent to the Local Government for taking tenants of village Gauhani and Thakur 
action under s. 401, Criminal Procedure Bishwanath Singh zemindar of that village, 


Code. have been strained fora number of years 
Zafar Ali, J.—1 agree. with the result that there have been cases 
R. L. Appeal dismissed. between them inthe Civil and the Revenue 


à 48 Ind. Oas 492; 30 P. R. 1918 Cr; 20 Cr L. Courts. On the 13th of January, 1926, a 
'd) 81 Ind. Cas. 171; 46 A. 243; 22 A. L. J.116; A, TI0t took placein village Gauhani and a 
I R. 1924 All 413; 95 Cr. L. J. 683; L. R. 5 A, report of the incident was made in the 





67 Cr. Police Station of Majhgawan by some* of 
(5) 23 C. 604; 12 Ind. Dec. (x. s) 401. |, the tenants and another réport was made 
i by the zemindar's men at Rath Police Sta- 

tion. 


-— ie. ud : It’ was stated in the report made by the 
ALLAHABAD HIGH COURT. tenants that the fight originated in an 


CORIMINAL Revision No. 127 or 1927. . attempt made by the zemindar'’s men to cuf 
April 20,1927. a mahua iree belonging to them and to 

Present :—Mr. Justice Iqbal Ahmad, the registence offered by them. They 
ALAM—sAppLicant alleged that three tenants named Dhan- 

versus wan, Rajaiyan and Parichhat* went to 

EMPEROR r&novaGg GAJADHAR the spét on being informed that the zemin- 
PRASAD— Opposii# Panty. dar and hts servants were cutting a mahua 


Criminal Procedure Code (Act V of 1898), s. 487+ tree standing in or about their field, and 


Discharge of accused— Order for fresh enquiry, when 
to be made—Principles—Prosecution evidence false when the above named tenants aeked the 


though case true—Duiy of Magistrate to discharge. son of the zemindar, who was Present on 
Where an accused person has been discharged, it the spot, not to get the tree cut; they were 


the circumstanced and *the evidence are such that at the instance of the zemjndar’s son ‘beaten 
two different, Courts might take two different views eby bis men. 


of the evidence, and the order of discharge is one "27 
which cannot ba said to be either Serverse or prima The case set up on behalf of th b zemindar 
facig incorrect and there is no suggestion that any Was that a party eqnsisting*of" zemindar’s 
further evidence is forthcoming, no further enquiry gervante was taking a sum of Re. 1,CC0 


should be directed under s. 437 of the Criminal Pro- h tye 
cedure Code. [p. 778, col. Sip 770, col, 1 4 from Rath to Malehta, where the #emin lay 


Queen-Empress v. Chotu (1) and Bindari Dube y, resides, and.that that party was waylaid 
Hmperor (2), followed, > by a number of tenants who were named 
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in the reportledged at the Rath Police 
Station, and were attacked by them and 
robbed of the, entire money. The case was 
investigated by an Inspector of Police who 
eventually sent up the applicants before 
me to stand their trial under ss. 147 and 
325 of the Indian Penal Code. 

Some of the tenanfs filed a complaint 
against the zemindar’s men under the same 
Sections while another complaint was filed 
by Gajadhar Prasad one of the servants cf 
the zemindar, against the applicanfs aufl 
certain other tenants of Gauhant. That 
complaint was with respect to offences 
under ss. 147, 326, 395, 397 and 149 of the 
Indian Penal Code. 

The learned Magistrate after a protracted 
trial came to the conclusion that some of 


the men of zemindar’s party were guilty 


under ss, 147 and 324 of the Indian Penal 
Codeand accordingly convicted them. The 
conviction of some of them was upheld by 
the learned Sessions Judge but their con- 
vietion has. been set aside Dy me to-day. 


The learned -Magistrate also held that the” 


case of dacoity set up by the zemindar 
was positively false. He gave convincing 
reasons for holding that all the evidence 
for the prosecution was tainted, and that 
implicit reliance could not be placed on 
the testimony of even ore individual 
witness for the prosecution examined on 
behalf of the zemindar. Disbelieving the 
entire evidence for the prosecution against 
thé tenants he discharged all of them and 
observed in the course of his judgment that 
“itis truethat a case of serious rioting goes 
unpunished though committed in the broad 
day light ahd witnessed by a number of 
persons. The blame forit goes to the pro- 
secution both to Police prosecution and 
to the complainant prosecution”. In my 
judgment the learned Magistrate adopted 
the right course in discharging the ap- 
plieante. *If the prosecution did nog choose 
to put the correct versien of facts before 
the Court and itself attempted to spoil a 
true case by adducing false and perjured 
evidence, the learned Magistrate could not 
but discharge the accused. 

Oa qn application for revision against the 
order of diseharge being filed by the zemin- 
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zemindar's men were considerable in num- 
ber, the number of the tenants must have 
exceeded that of the men on the zemindar’s 
side, and that thg learned Magistrate was 
not justified in discharging the applicant 
before me on the mera ground that a false ` 
case of dacoity,had been set up on behalf of 
the zemindar. 

The learned Sessions Judge in the con- 
nected case has held that the question 
whether the mahuatree belonged to the 
zemindar or to the tenants was not free 
from difficulty, and that, though a free 
lathi fight took place between the zemindar's 
men and some ofthe tenants, it was diffi- 
cult to find out as to which party was the 
aggressor. These being the findings of the 
lgarned Sessions Judge | cannot uphold 
his order setting aside the order of dis- 
charge passed by the learned Magistrate, 
and directing a further enquiry into the 
case, ° 

The learned Magistrate has pointed out 
in his jadgment the exaggerations in the 
prosecution case. He has emphasised the 
fact that from time to time the zemindar's 
karinda was at pains to implicate persons 
not named in the first report. When the 
entire evidence for the prosecution is un- 
wortby of belief no useful "purpose will 
be served by trying the applicants again for 
the very offences for which they have al- 
ready been tried and discharged. 

It has been pointed out in a Full Bench 
case of this Court reported as Queen-Itm- 
press Y. Chotu (1) that the Sessions Judges 
and Magistrates "should, in a case where a 
man has been discharged, use the powers 
given to them by s. 437 *of the Criminal 
Procedure, Code, sparingly and with great 
“caution and circumspection, specially in 
cases where the questions involved are mere 
matters of fact. To the same effect is the 
decision in Bindeshri Dube v. Emperor (2). 
It has been heldin that case that “where 
an accused person has been discharged, 
if the circumstances and the evidence are 
Such that two different Courts might take 
two different views of the evidence, and 
the order of discharge is one which 
cannot be said to be, either perverse or 
prima facie incorrect and there is no sug- 


dar's karinda the learned Sessions Judge* gestion that any further evidence is forth- 


ha affirmed the finding of the learned Magis- 
trate that the statement of the prosecuticn 
witnesses that a dacoity was committed was 
mot trug. But he was of opinion that in- 
asmuch as the injuries ree¢ived by tha 


coming, no” further enquiry should be 


e . 
(1) 9 A. 52; A. W. N. (1886) 281; 5 Ind. Dee. (x. s.) 
465 (F. D.) 
(3) 50 lud. Cas. 193; 18 A, Le Ji 035; 2 U, Pi la R 
(A) 874; 22 Cada J. 49, .* 
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directed under s. 437 of the Criminal 
Procedure Code", In the present case there 
is no suggestion that any fresh evidence 
will be forthcoming ifa fresh enquiry is 
held by a Magistrate, nor can it be said 
that the judgment of the learned Magistrate 
is perverse or prima facie incorrect, 

Applying the test laid down n the cases 
. noticed above Iam unable to hold that 
the learned Sessions Judge was right in 
setting asidethe order of discharge end 
ordering further enquiry into the case. 

Accordingly I allow this application, set 
aside the order of the learned Sessions 
Judge and affirm the order of discharge 
passed by the learned Magistrate. 

A. N, A, Application allowed. 


* 

LAHORE HIGH COURT. 
Criminal Reviston No. 1038 or 1926. 
November 12, 1926. 

Present: —Mr, Justice Harrison. 
ARJAN DAS-—PETITIONER 
versus 
EMPEROR-— RESPONDENT. 

Railways Act (IX of 1890) s. 108—Stopping 
train—Sufficient cause— A ccount-books thrown out of 
train. 

A person who: pulls the alarm signal and stops a 
running train, to recover his account-books concern- 
ing hundreds of his debtors thrown out of the window 
by another person, is not guilty of any offence unfler 
8. 108 of the Railways Act. * 


Case reported by the Sessions .Judge, 
Jhelum, with his Noe 784 of 23rd „June, 
1926. . 

REPORT-Facrs—Arjan Das, appli- 
cant, instituted a suit against*one Harnam 
Dass ina Civil Court at Gujrat and after 
attending the hearing of thit case on 8th Oc- 
tober, 1925, he started homewards. He had 
with him his account-books containing the 
accounts of hundreds of debtors, includ- 
ing Harnam Dass. Changing into the 
10 down Passenger Train at Lala Musa 
at about 4 P. m., he and Harnam Dass 
got into the same compartment. Short- 
ly after the train had” left Chelianwala 
Station, the attention of Arjan Das being 


diverted elsewhete, Harnam D&g} seized, 


the applicant's Bahis and threw them out 
of the window. The train was at that 
time passing over the Bridge on the Lower 
Jhelum Ganel, but, fortunately for the 


In the matter of ADBUD MISSER. ` 
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applicant, Harnam Dass did ,not succeed 
in throwing the Bahis into the Canal. 
The applicant pulled the alarm signal and 
the train came to a standstill, thus enabl- 
ing the Bahis to be recovercd. 

Arjan Das was prosecuted under s. 108 
of the Railways Act and sentenéed toa fine 
of Ra. 50. : 

Grounps,—Regard being had to the 
circumstances of the case I consider that 
the applicant had reasonable and sufficient 
cause forpulling the alarm signal, and 
that the learfied Magistrate was wrong in 
convicting him. I have, therefore, the 
honour to forward these records to the 
High Court with the request that this sen- 
tence of fine may be set aside. 

N. B.~—The fine has been paid, 

JSUDGMEN T.—For the reasons given 
by the learned Sessions Judge I quash tLe 
conviction of Arjan Das under s. 108 of the 
Railways Act. The fine will be refunded. 

N. H. Revision accepted. 


— 


PATNA HIGH COURT. 
CRIMINAL REFERENCE No, 35 or 1927. 
May 19, 1927. 

Present; —Mr. Justice Sen. 

In the matter of ADBUD MISSER 
versus 
SATRUHAN DAS AND OTBERS— 

Criminal Procedure Code (Aet V of 1898), s. 145-- 
Dispute as to immoveable property —l'inding as to 
possession based on mere local inspection and state- 
menis ef by-standers, legality of --Allegation of dis- 
possession by pne party— Magistrate's duty to enyuire 
into allegation, . 

A Magistrate cannot base his decision as to posses- 
Sion in proceedings under s. 145 ofthe Criminal 
Précedure Code on the mere fact that in the course 
of his local inspection many persons appeared before 
him and supported the case of a particular party. p. 
780, col. 2] * 

Where during the course of a local inspection a 
party alleges that he has been dispossessed by the 
opposite party forcibly on the day of the inspection, 
it isthe duty of the Magistrate to inquire into the 
truth of the allegation before passing an order up- 
holding the possession of one of the parties, [ibid.i 

e 


Reference made by the Sessions Judge, 
Darbhanga, in hie letter No. 782-Cr., dated 
the 25th April, 1927. e . 

Messrs. L. K. Jha and P. Jha, in support 
of the Reference. : 

Mr. Sivananadan Raisagainst "the Refer- 
ence. 

ORDER.~—This is a reference fror the 
SessiensB dudge ef Darbhanga, 


78) 


The petitibner was the first party in a 
proceeding under s. 145 of the-Oode of 
Criminal Procedure. His case was that one 

: Raghu Das executed a registered Will where- 
by he devised all his properties to the peti- 
tioner including the Thakurbari, one of the 
properties indispute. After executing the 
Will, Raghu Das died and the petitioner 

' obtained Letters of Administration with the 
Will annexed on the 25th February, 19206. 
He had already taken possessiqn of,the 
Thakurbari with the lands attecked thereto 
after the death of Raghu Das, and he con- 
tinued in possession after obtaining the 
Letters of Administration. 

Itappears that sometime in November, 


1926, an information was lodged by a Chau-, 


kidar at the Jaley Police Station that there 
was an apprehension of a breach bf the 
peace in respect of the possession of the 
Thakurbari. Thereupon, proceedings under 
s. 144 of the Code of Criminal Pro- 
cedure were started and» subsequently, a 
proceeding under s. 145 of the Code of 
Criminal Procedure was started on the 
15th January, 1927. The learned Magis- 
trate took. evidence, heard the arguments of 
Pleaders on both sides, and, after finishing 
the hearing of the case, held a local in- 
spection on the 13th March, 1927. On the 
14th March he passed an order holding that 
the second party was in possession of the 
property which was. the subject-matter of 
*the proceedings. "a 
Severalobjections were raised before the 
learned Sessions Judge, amongst others, on 
the following grounds :— . 
First, that the Magistrate did not pro- 
perly consider the evidences in his judg- 
ment ; secondly, that he had not written a 
proper inspection report ; thirdly, that there 
was no opportunity afforded to the first 
party to substantiate his allegatfon at the 
local inspection that he bad been forcibly 
dispossessd by the second ‘party that very 
day; and lastly, that the proceedings 
. referred to the Thakubari situated in village 
Kamtoul Police Station Jaley, and also to 
the Kasht and Barhmotar lands etc, ap- 
pertaining to hissaid Thakurbari some of 
thése lands itis suid fell outside the Dar- 
bhanga Sadar Sub Division. In that vigw, 
*e it was contended that the proceedings were 
beyond "the jurisdiction ofthe Su-Divi- 
sional Officer in question. : 
Or all these points the learned Sessions 
Judge makes this reference, recomrgend- 
e ing that the proceedings be quashed, leav- 
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ing it to the Magistrate to draw up proper 

proceedings under s. 145 of the Oode of 

Criminal Procedure in respect -of such 

land within hisjurisdiction as may be found 

necessary owing toa likelihood of a breach 
_of the peace. 

Turning gto the order of the learned 

Magistrate under s. 145 of the Code of 
- Criminal Procedure, I find that there is 
hardly any discussion whatsoever of the 
evidencs upon which he comes to the con- 
clusion that the second party is in posses- 
sion. He makes prominent mention of his 
inspection which he made on the 13th 
March and also of the fact that in the course 
of his inspestion he found hundreds of 
people in the Asthal who were all in favour 
ofthe second party. This can hardly be 
any ground upon which possession may be 
found in favour of the second party. Fur- 
ther, ib appears that the Mokhtear of the 
first party mentioned to thé learned Magis- 
trate the fact that the first party had been 
forcibly dispossessed that very day. This 
matter undoubtedly called for an inquiry 
and it does not appear that the learned 
Magistrate paid any attention. to it; nor 
made any inquiry into the matter. 

In the circumstances! think the only pro- 
per course is to accept the reference and to 
quash the proceedings. 

A. N. A. Reference accepted. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 164 or 1927, 
Margh 21, 1927. 

Present :—Mr Justice Iqbal Ahmad. 
BALJ NATH 
versus 


> 
KALI CHARAN AND OTBERS. — 

Orimina& Procedure Code (Act V of 1898), ss. 107, 250 
—Penal Code (Act XLV of 1860), s. 506—Security 
proceedings—Admission of liability to furnish secu- 
rity— Dismissal'of application—Compensation, whether 

can be awarded. 
Section 250 of the Criminal Procedure Code does 
not apply to proceedings under s. 107 of the Code. 
Ram Badan Singh v. Janki (1), followed. : 
. Where % fomplaint is filed ander s. 107 of the 
‘Criminal Procedure Code But the Court chooses to 
regard it’s a complaint under s. 506 of the Penal 
Code and eventually dismisses the complaint, it has 
* no jurisdiction to pass an order for. compensation 
under s, 250 of the Criminal Procedure Code partis 
Gulavly where the accused person has expressed his 


" Y. gi c 
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 "ssillingness to furnish security, inasmuch as apart 
from the non-applicability of & 250 to such proceed- 


ings, itcannot be said that the complaint was false, 
frivolous or vexatious. 


Criminal reference made by the Se:sions 
Judge, Jhansi, dated the {th of February, 
1927, à 


REFERRING ORDER.—The Bench 
of Magistrates at Orai have f&und that a 
complaint made by Baij Nath against the 
opposite party was false, futile, frivolous 
and vexatious and has ordered Baij Nath 
to pay Rs. 75 compensation under s. 250 
of the Criminal Procedure Code. In 
appeal the District Magistrate has upheld 
ihat order. . 

It appears that on the 9th of June, 1926, 
Baij Nath (who had himself keen bound 
over under £. 107 of the Criminal Procedure 
Code) lodged a complaint under s. 107 and 
prayed that security be teken from the 
opposite party. The Sub-Divisional Officer 
called for evidence under s. 202 of the Crimi- 
nal Procedure Céde. Thereafter he chose to 
regard theecase asone unders. 566 of the 
Penal Code and on the 19th of June sent 
it to the Bench for trial under that section. 
While the hearing of the case was in pro- 
gress before the Bench, the parties apparently 
agreed among themselves to submit the 
matter to arbitration. On the 26th of 
August the arbitrators put in an application 
or report stating that in their opinion the 
opposite party also should be bound over 
and the case be thereafter dismissed. At 
the same time the opposite party put in an 
application in which they accepted ,the 
finding of the arbitrators and agreed to 
.give security. As the Bench had no power 
to take ‘security, they sent the cake to the 
Sub-Divisignal Officer. The Sub-Ditisional 
Officer, however, sent it back with a direc- 
tion to the Bench to proceed with the 
trial under s. 506 of the Penal Code. 


In my opinion the order of the Bench 
under s. 250 of the Criminal Procedure Code 
was bad. Baij Neth's complaing was under 
s, 107 of the Oriminal Procedure Gode; and 
8. 250 does not apply to such proceedings, 
If authority be required for this pro- 
position, the case of Ram Badan Singh v. 
Janki (1) covers the pojnt. 
the opposite party agreed to give security, 
this amounted toa plea on their part of 
liability for suth security; vide’ the case 


(1) 71 Ind. Cas. 692; 21 A. L. J. 207; A.T. R. 1923 
All. 332; 24 Or. L. J. 228; 45 A. 363. 
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of Ghariba v. Emperor (2), How then can 
it be held that Baij Nath's request that 
security be demanded from them was false 
futile, frivolous and vexatious ? It is true 
that the complaint was being treated as one 
under s. 506 of the Penal Code; but I do not 
consider that this affects the case. The 
original complaint was under & 107 of the 
Criminal Procedure €ode; and if the 
opposite party at a  subséquent stage 
admitted theirliability to give security, it 
is obvious that compensation ought not 
to shaves been demanded from the com- 
plainant. e * 

I direct that the record of this care be 
sent to the Hon'ble High Court with a 
recommendation that the order under s. 
250 of the Criminal Procedure code be. set 


easide. Before the record goes, the lower 


Appeljate Court will be given an opportun- 
ity to submit a statement in support of its 
order. 

The Assistant Government Advocate, for 
the Crown. 

3d UDGMENT.—For the reasons given 
by the learned Sessions Judge I accept the 
reference, set aside the order passed by the 
Bench of Magistrates at Oraiunder s. 250, 
Criminal Procedure Code, and direct that the 
amount of compensation, if already paid, 
be refunded to Baij Nath. 

Z. K. Reference aecepted 

(2) 81 Ind. Cas. 238; 21 A. L. J.881; 10 O. & A. L. 


R. 11; 46 A. 109; A. I. R. 1924 AIL 269; 25 Cr. L. J, 
790; L. R. 5 A. 21 Cr. 


PATNA HIGH COURT. 
* C@riminaL Reviston No. 227 of 1927. 
May 10, 1927. 
Pwesent :—Mr. Justice Sen. 
MUSAHEB SOUDAGAR AND oTBREBS— 
. PETITIONERS j 


YTENGUS 
NIDHI RAM DUTT— OPPOSITE PARTY, 
* Criminal Procedure Code (Act V of 1898), s. 107 (8) 
—Security proceedings—Raght disputed by both parties 
—Order binding down one party, propriety of—Pro- 
cedure. . 

Where there is a right put forward by both the 
parties and where the right is ine dispute, it is not 
fag to bind down only one ofthe parties. If the 
Magistrate thinks that in the interests of public peaces * 
he should resort to the provisions ofe s. *107, Crimi- 
nal Procedure Code, the préceedings should be drawn 
up against both parties so as not to give unfair adu 


. yantage to one" as against the other, (p. 782, tol, 1) In 


“party who is the brother-in- 


possession of the 


182 
‘Criminal revision from an order of the 
Sub-Divisional Magistrate, Purulia, dated 
the 17th March, 1927. 

Messrs. Manohar Lal and 8. M. Gupta, 
for the Petitioners.’ 

Mr. N. N. Roy, for the Opposite Party. 

JUDGMENT.—In this case the peti- 
tioners Nos. land 3 claim that they have 
taken settlement of certain jungle land 
for a period of seven years from the Raja 
of Bagmandi. The petitioner No. 2 is- the 
Bon of petitioner No. 1 and petitioners 
Nos. 4 and 5are servants. The" opposite 

W of peti- 
tioner No. 3 claims that he has taken a 
private settlement frcm the petitioner, the 
second party, of one ghat, namely, Nakti- 
tanr. Each side contends that it is in 
ghat in question. t 
appears that there has been a sertes ‘of 
proceedings in respect of this disputed 
ghat between the parties concerned. The 
final proceedings out of which this applica- 
lion arises was drawn up under s. 107 
of the Code of Criminal Precedure on the 
14th February, 1927. The petitioners were 
ordered to show cause and on the 13th 
March, 1927, the order which is complain- 
ed against was passed under s. 107, cl. (3) of 
the Code-of Criminal Proeedure, binding 


_ down the petitioners. 


The learned Counsel for the petitioners 
urges that in the circumstances of this case 
no such order should have been passed 
against only one of the parties, and. that 
fhe order isilegal and* unjustifiable, and 
calculated to interfere with the petitioners’ 
right. On the other hand, the learned 
Vakil for the opposite party contends that 
inasmuch * as the Court belpw has prc- 
ceeded upon .his own opinion that the 
opposite party were in possession of 'thé 
ghat the order is perfectly justifiable. 

It has been laid down in meny cases 
that where there isa right put forward by 
both thé parties and where the right is in dis- 
pute, it is notfair to bind down only one of 
the parties. If the Magistrate thinks that 
in ihe interests of publie peace he should 
retort to the provisions ofs. 107 the pro- 
ceedings. should be drawn up against 
both. parties so as not to give unfair 
advantage to omeas against the others. 

Reliance is placed upon the decisiorfs 
fo Driver. v, Queen- Empress (1) Dingayal 
Mozumdar v. Empetor (2) LAUR Das 


Qo 398; 13 Ind. Dec. (x. s.) 520. ° 
D 34°C, 935; 11 O, W. N. 1002; 6 Cs L. J. 230., 
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Babaji v. Emperor (8) and Ghasi Ram ve 
Emperor (4). All these caseslay down the 


-principle above referred to. 


In view of these rulings, perhaps, it 
would have been better if proceedings had 
been diawn ‘up against both the parties; 
but as matters stand, proceedings have 
been drawn up only against petitioners 
on the groünd that the Magistrate is of 
opinion that the opposite party is in pos- 
session. It also appears from the explana- 
tione that after the proceedings were so 
drawn up the petitioner attempted, not- 
withstanding the proceedings, pending to 
collect tolls in exercise of his alleged pos- 
session, 

The rule granted is unin only to 
the order passed under s. 107, sub-s. (3). 
In view of tho circumstances disclosed in 
the petition as well as in the ‘explanation 
above-mentioned, I do not feelinclined to 
interfere with the order passed, as it will 
inevitably lead to a distvebance of peace. 
If the Magistrate thinks that be should 
take proceedings against the other side aleo . 
he will certainly do so. 

The application is rejected. 

ALN, A. im der accordingly. 

(3) 12 C. W. N. 606; 7 Cr. L, J. 403. 

md 49 Ind. Cas. 619; (1919) Pat. 98; 20 Cr. L, J, 


. 
ALLAHABAD HIGH COURT. 
CnimqNaL Rivision No. 173 os 1927. 
* April 21, 4927. 

Present:—Mr. Justice Lindsay. 
SHER MOHAMMAD KHAN--ArPricANT 
versus 

BIHARI AND orH&Rs—OPPosiTE PARTIES. 
Criminal Procedure @ode (Act V of 1898), ss. 860, 
587—N on-compliance with s. 860, whether vitiates 
trial—Mere irregularity. 
Non-compliagce with the provisions ofs, 360 of the 
Criminal Procedure Code amounts only to an ir- 
E irr afid is cured by s. 537 of the Code. [p. 783, 


col ih Rahman v. Emperor (2), followed. 

Criminal revision from an order of the 
Sessions Judge, Aligarh, «dated the 13th 
of December, 1926. 

Mr, 4a M "Khwaja, for the Applicant. 


-The Assi stant Government Advccate, for 
the Crown, 

Mr. S. N. Mukerji, for the Opposite 
Parties, . 


(1021 O. 1927] 
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JUDGMEN'T.—I think this applica- larity which was cured by s. 537 of the 


tion in revision must be allowed. It appears 
that a numberof persons were convicted 
in the Court of a First Class Magistrate 
of Aligarh and sentenced to various terms 
of imprisonment. In abpeal to the Xes- 
sions Judge a legal point was taken, 
namely, that the conviction was contrary 
to law because the MagiMtrate did not 
observe the provisions of s. 360-of the 
Code of Criminal. Procedure. The 
learned Judge accepted this argu- 
ment and set aside the conviction and 
sentences and sent the case back for re- 
trial. In *passing this order the Judge 
remarked that if the question raised were 
res integra he should have been disposed 
to hold that the omission to comply with 
the terms ofs. 360, Criminal Procedure Code, 
was a mere irregularity which could be 
cured by the provisions of s. 537. He 
felt himself bound, however, by the de- 
cision in Hira Lal Ghosh v. ivmperor (1) 
and certain other authorities and so he 
held that the trialin the first Ccurt was 
invalid Since the learned Judge passed 
this order there has been reported a case 
decided by their Lordships of the Privy 
Council Abdul Rahman v. Emperor (2). 
Their Lordships have laid down that non- 
compliance with the strict provisions of 
8. 360, Criminal Procedure Code, only 
amounts to an irregularity and is cured 
by s. 537 of the Code. The case relied on 
by the learned Sessions Judge, namely, 
Hira Lal Ghosh v. Emperor (1), was over- 
ruled by their Lordships. ` 
There is only one otber point which 
may be mentioned and which, has been 
brought to my aotice by “the, learned 
Assistanb Government Advocate. He re- 
fers to thô explanation to s. 537 and 
points out that any objection to error, 
omission or irregularity ought to be taken 
at the first possible opportunity. No such 


- objection seems to have been raised in this 


case. NE 

At any rate, it is clear now on all hands 
from this decision of their Lordships of* 
the Privy Council that the trial was not 
invalid and that there was à mere irregu- 


259; 6 Bur. L. J, 68; 5 R. 53; 
L. R. 813 (P.O), 


Code of Criminal Procedure. I, therefore, 
set aside the order of the Sessions Judge 
and direct that the records be returned 
and that the learned Judge be directed 
to hear the appeals of these convicted 
persons and decide them on the merits, 
ALN. A. . Order set aside. 


LAHORE HIGH COURT. 

CriminaL Revision Petition No. 236 or 

. 1927. 
. May 3, 1927. 

Present:—Mr. Justice Harrison, 
` GHULAM NABI ann OTHERS— ÁCCLSED— 

PETITIONERS 
versus 
EMPBROR— RESPONDENT. 

e Criminal Procedure Code (Act V of 1898), s. 17 — 
Discharge of accused —F'urther inquiry, when to be 
ordered. 

Further enquiry after discharge should not he 
ordered unless the order of discharge is perverse or 
foolish or based on an incomplete record of evidence. 
Therefore, where a Magistrate discusses the evidence 
at length and gives his reasons for discharge, the 
order of discharge should not be set aside even if it 
does not commend itself to the District Magistrate or 
ee uon as mme case may be. 

mperor v. Kiru H i "E "Ü 
Qi Moe (1) and Harnam Singh v. TT 

Petition for revision of the order of the 
District Magistrate, Jullundur, dated the 
Sth January, 1927, reversing that of the 
Magistrate, First Class, Jullundyr, dated the 
13th November, 1926. 

-Mr, Ghulam Mohy-ud-Din, for the Peti- 

* tioners. * 

Mr. Anant Ram Khosla, for the Govern- 

ment Ádwocate, for the Respondent, 


JUDGMENT.—In this case after all 
the evidence of thé prosectuion had been 
concluded the Magistrate wrote a lengthy 
order discharging the accused. He discuss- 
ed the evidence at length and gave his rea- 
sons for holding that no prima facie case 
had been madeout. On application to the 
District Magistrate a further enquiry has 
þeen ordered. 

` Thelawon thesubject is very clear, the” 
rulimg case being Emperor v9 Kiru (1) in 


*(L) 11 Ind. Cas. 132; 10 D. R. 1911 Or, 24 DW, R 
1911 Or.; 12 Or, L. J, 361; 205 P. L. R. 1911, 
e . 


“te. 


484 


which it is explained that further enquiry 
after an order of, discharge should not take 
place unless that order is preverse or fool- 
ish or based on an incomplete récord of, 
evidence. Since 1911 there has been a long 
succession of rulings following the Full 
Bench, the last of which is Harnam Singh 
v. Emperor (2). “The order vf the Magistrate 
may not commend itself to the District Ma- 
gistrate, the Magistrate may or may not 
. have attached too much importance to the, 
discrepancies and too little to the proba- 


bilities; but by no straining of the meaning . 


of the words can the order besaid'toebe per- 

verse or foolish. 
I find that the necessary requirements 

have not been fulfilled and the order for 

further enquiry should not have been passed 

and I set it aside. 
R. L. 


(2) 94 Ind.. Cas. 709; A. L R. 1926 Lab. 130; 27 Cr.' 
<J. 661, 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 177 oF 1927. 
x March 24, 1927. KADA 
Present:—Mr. Justice Banerji? ` 
Tar MUNICIPAL BOARD or BENARES 
e —ÅPPELLANT 
“versus 


MAHADEO— RESPONDENT. 
U. P. Municipalities Act (II of 19168 s.255— 
Prosecution, for offence—-Failure to produce evi- 


* e dence—Dismissal of complaint—Re-trial, whether can 


be ordered. A 
The owner of certain cattle was prosecuted under 
the U. P. Municipalities Act for tying his cattle. 
_on a portion of a Municipal lane. The Magistrate 
calle upon the Municipality to prove that the 
lane belonged to them and the Municipality having 
failed to adduce evidence in support of this conten- 
tion the*accused was discharged. In revision: 
Held, that Having failed to produce their evidence 
a the proper time the Municipality were not entitlede 
to $n order for,a re-trial of the case. 


Criminal reference made by the District 
Magistrate, Benares, dated the 15th Feb: 
fuary, 1927. 


A bs 2 5 š ` is E 
MUNICIPAL BOARD OF BENARES v. MAHADEO. 


Order accordingly °. 


fid2 r. 0. 1927] 
REFERRING ORDER.—Certain 


cattle wero found tied on Municipal Jane 


and the owner of the same was prosecut- 
ed. There is no plea on behalf of the 
owner that the lane belongs to him. “The 
onus is on him t® prove that the area is 
not part of the Municirei lane but his 
private property. In the absence of any 
such plea being noted in the printed form 
of summary trial I fail to see how the 
learned Bench Magistrate threw out the 
case and called upon the Municipal Board 
to have its claims adjudicated in Civil Court. 
The other party alleged before me that it 
was never given any opportunitpto prove 
that the area in question on which the 
cattle were tethered belonged to his owner- 
shi: Evidently a fresh trial is called 
oy. l 1 
I, therefore, móve the Hon'ble High 
Court to quash the decision which has 
been arrived at without evidence brought 
on the record and to ordera fresh tiial. 
The lower Court can furnisH any explana- 
tion it likes to be forwarded «o the 
Hon'ble High Court. f 
JUDGMENT.—I have examined the 
order of the District Magistrate of Benares 
and the explanation of the Magistrate cun- 
cerned, I accept the explanation. If the 
Municipal Board, within the time granted, 
is unable to prove to the Bench of 
Honorary Magistrates when the ownership 
of the land was in question, I do not see 
any reason why a second opportunity should 
be given to prove the case. The progecu- 
tion had to adduce evidence, and if it could 
not obtain ihe evidence, the proper course 
was to ask for time io do 80; but there is 
no sufficient reason why there should be a 
re-tria]. . 
Let the record be returned. ° -> j 
Z. K. . Record returned. 


[102 I. 0. 1927] 


NAGPUR JUDICIAL COMMIS- 
f SIONER’S COURT, 
First OivIL ArpsaL No. 71 or 1925. 
April 1, 1927. 
Present:—Mr. Findlay, J. C., and 
Mr. Maenair, Officiating, A. J.C. 
RAMLAL —DEFENDANT-AA PPELLANT 


versus f 
R..B. INDRAJRAJ SINGH-—PLAINTIFF— 
RESPONDENT. : 

Hindu Law—Gift to daughter —Pwveswmption as to 
nature of estate— Maintenance grant ‘for ever’ and ‘in 
proprietary rights’, effect of. : 

The words “for ever" and ‘in proprietary rights’ 
do not necessarily enlarge the scope of a maintenance 
grant. [p. 786, col. 1.] 

Rameshar Bakhsh Singh v. Arjun Singh (5), Aziz- 
un-nissa v. Tasadduq Husain. Khan (6) and Karim 
Nensey v. Heinrichs (7), followed. . 

The presumption ‘which applies in the case of a 
Hindu husband's gift to his widow, that only a life 
estate is acquired, does not necessarily proprio vigore 
apply in the case of a gift to the daughter. [ibid.] 


Appeal against a judgment of the 
Additiohal District Judge, Bhandara, dated 
the 16th June, 1925, in Civil Suit No: 6 
of 1924. . 

Sir B. K. Bose, for the Appellant, 

Mr. M. V. Abyankar, for the Respond- 
ent. 


SJUDGMENT.—The relationship of 
the parties to this case will be clear from 
the following genealogical tree:— 





} 
Jijoba Bhau, (died in 1896, 


( 
"Yeshwant Rao 
having mage a Will on 


1-2-1896) 
“ Indraraj Singh, e 
(plaintiff. Musammat Harprigbai = Janardhan, 
. (died on : (died in 
* 23-9-22). 


Éamlal (step-son of 
* (defendant) Harpriabai. 
. 


The plaintiff is the zemindar of Kamtha, 
Wadad and Deori Kishori Talukas. Harpriabai 
had no issue, while the defendant Ramlal is 
her step-son. The plaintiff's ease was that 
Mauza Ekodi was given to Harpriabaias a 
maintenance grant for.life by his father 
. Yeshwant Rao,and his uncle Jijoba Bhau, 
" who were then joint, some five years after 
‘her marriage which took placg some 60 

years before the „date of th® ‘suit. After 
Hanpriabais death, the village reverted 
to the plaintiff, but as the defendant con- 
tinued to hold wrongful possession of it, the 
present suit was brought, 

The defendanta Position was that Yesh- 


AQ 
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want Rao and Jijoba Bheu had gifted 
Mauza Ekodi absolutely by an oral grant 
to Harpriabai. The grant was said to 
have been in the nature of a bridal gift 
given at the time of her marriage, but, 
even if given after the marriage, it was 
alleged to have been an absolute grant 
and not one for maintenante only. The de- 
fendant Ramlal was, therefore, entitled to 
the village as the personal heir of Janar- 

“dhan s and Harpriabai. It was further 
pleaded, that, in any event, Harpriabai and 
'Ramlal have been in adverse possession for 
more than 12 years. 

Ontheissues which aroseon these and 
other incidental pleadingsin the case, the 
Additional] Distriet Judge came to the fol- 
dowing findings:— 

(a) That Mouza  Ekodi was given to 

. Afusammat Harpriabai only for maintenance 
during her life some time after the 30 years’ 
Settlement: 

(b) that thee decision of the Subordinate 
e Judge, Bhandara, in Civil Suit No, 141 of 
1919 did not operate as res judicata on the 
question of the grant concerned having been 
a maintenance one; 

(c) that Mauza Ekodi was not gifted to 
Harpriabai and Janardhan, as alleged by 
the defendant; and 

(d) that no question of adverse possession 
during Harpriabai’s lifetime arose and that, 
therefore, the plaintiff was entitled to pos- 
session. P A . 

Deeree was passed accordingly in favour 
ofthe plaintiff,and the defendant has now 
come up on appeal to this Court. 

In the present appeal we art concerned 
only with fhe question whether the grant in 


1899) e question was one for maintenance or was 


an absolute gift. The position, thus, is that, 
if the grant was merely a maintenance one, 
the village necessarily reverted to the 


plaintiff; if, on the other hand,*there had.- 


been an absolute gift of Mauza Ekodi, the 
defendant is undoubtedly entitied to retain 
possession. The case for the defendant- 
appellant is that the grantin questionewas 
made on or about the time of Harpriabai's 
marriage, who was then only a child. The two 
brothers, Yeshwant Raoand Jijoba Bhau 
«had admittedly much valuable es ute and 
the gift,in effect, was, from their pointof 
view, an inconsidesable one. It has been 
suggested in this connection that, in those 
circumstances, in the absence of Anything 
t@ the contrary, a presumption arises that 
the gift was an absofute one and it has been 


7&6 
quite correctly'pointed out that the pre: 
sumption, which appliesin the case of a 
Hindu husband’s giftto his widow, that 
only a life-astate is acquired, does not 
necessarily proprio vigore apply in thecase 
of a gift to a daughter cf. Daolat Mali v. 
Nand Lal (1), Atul Krishna Sircar v. Sanyasi 
Churn Sircar (2? Kanakammal v. Baktha- 
onim Naidu (3), and Ramasami v, Papayya 


In this state of the law, it has beeneurged 
on behalf of the appellant that the avidence 
of his witnesses Ohindu (D. W. No. 4) 
Laxi (D. W. No. 5) and Brijlal (D. W. No. 10) 
should have been accepted as establishing 
the theory that the giftin question was an 
&bsolute one. We have examined this evi- 
dence, but we do not think that the state-» 
ments of these three witnesses are by any 
manner or means so cogent or so convincing 
as to establish the proposition in question. 
Chindu (D. 'W. No. 4) was aged 70 when he 
wasexamined, According to him, the grant. 
was made at the time of the marriage and no e 
conditions were imposed. D. W. No. 4 Laxi's 
evidence is slightly different. He describ- 
ed tbe grantor gift as having been made 
for maintenance and in perpetuity. As was 
rightly pointed out by the Judge of the 
lower Court, the words "for ever" and "in 
proprietary rights" would not necessarily 
enlarge the scope of a maintenance grant: cf. 
Rameshar Bakhsh Singh v. Arjun Singh (5), 
Aetz-un-nissa v. Tasadduge Husain Khan (6) 
and Karim Nensey v. Heinrichs (7). 

As regards Brijlal (D. W. No. 10), we go 
not regard his evidence as satisfactopy., He 
appears to h&ve attempted to post-date the 
time ofthe marriage so as to make it appear 
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before that Settlement. We do not think 


the oral evidence of these three witnesses 
could, with any safety, be relied upon as 


establishing the*nature of the grant or . 


gift in question. On neither side is the 
oral evidence of a convincing nature, but 
in this conne@ion the evidence of these 
three witnesses does not, in our opinion, 
establish the nature of the disposition of 


Mauza Ekodi made in favour of Musammat _ 


Harpriabai. 

Much stress has, however, been laid on 
behalf of the appellant on the terms of the 
Will (Ex. D. 9) admittedly made by Jijoba 
Bhau at atime when he was ill and in ex- 
pectation of death. That Will isundoubtedly 
of importance. 
mentions that he wishes to make a dis- 
position of the property with a view to 
prevent quarrels and disputes in future, In 
para, 1 thereof he states that he makes 
the following arrangement for the main- 
tenance of his wife Nekibai, of his second 
wife Girjai,of his widowed daughter-in-law 
Gangabai, of his married daughter Har- 
priabai and of two other daughters Kolha- 
bai and Bhulabai In the case of Nekibai 
and Girjai, the Willcontains an express 
provision that the property left to them 
was left only for their maintenance during 
their lifetime. The solitary exception was in 
the case of ornaments which in each instance 
were distinctly stated as becoming the 
legatee'sabsolute private property. Asimilar 
provisjon was made for maintenance in 
respect of the other legatees with the excep- 


tion of Harpriabai. Incl. (4) of the Will the. 


following passage occurs ,— 
: *Harpriabai has already been given at the 


probable that he would be of a sufficient age etimeof her marriage Mouza Ekodi with the 


to remember details of what occurred then, 
His present version is that the marriage 
occurred at the time of the 30 years’ settle- 


*.ment, viz? in 165-66, but in another case 


he had given evidence gn oath to the effect 
that the marriage took place 6or 7 years 


1,9 O. P. L. R. 95. . 
(Deo G. 1051 atp. 1057; 90. W. N. 784; 2 0. L. 


Li 00. LJ 
(3) 7, Ind. Cas, 321; 44 M. L. J. 23 at p. 24; 16 L. 


7V.970; 31 MeL. J. 499; (1923) M. W. N. 10; A L Re 
1923 Mad. 207. 
*@) 16 AL 466; 3 M. L. J. 203; 5 Ind, Dec. (x. s)* 


1031. . f 
(5) 23 A. 194 at p. 205, 28 R A. 1; 7 Sar. P. O. J? £04 


` Q). Mn 
e (6) Jia Ae. 324; 28 L A. oo M. L. J. 160; 5 C. W. 
N. 569; 3 Bom. L. R. JO). e’ 

ü (T) 23 B. 503, 28 I, A. 198; 6 C, WON. 1; 3 Bom,"L, 
R4412; 4 Sax, P, O. J. 79 (P.O), 


consent of the kate Yeshwant Rao Bhau 
Saheb zemindar andemyself. It may con- 
tinue accordingly.” * 

It has’ been urged on behalf of the 
appellant that the terms ine cl. (4) of the 
Will place no*limit on the nature of Har- 
priabai’s property in Mauza Ekodi and it 
has been urged that the ‘expression used 
indicates absolute estate. We are wholly 
unable to accept this contention. It must 


be remembered in the first instance that, as; 
regards the remaining legatees,it was es- 


sential for the testator to make express and 


In its preamble the testator . 


specific provision for their maintenance. ` 


In the case of Harpriabai, as cl. (4) of 
the Will shows, arrangements, whether for 
maintenance or tor abgolute estate, had 
already been made dnd the reference to 
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Harpriabai is only an incidental one. In  ried outside the family, a grip should be 
this aspect of the case, it would be unsafe, kept on any property which had in the 
in our opinion, to lay undue weight on the meantime been granted them for mainte- 
expressions used with reference to herun- nance. In this connection, if we turn to 
less these expressions distinctly connoted thestatement of Harpriabaimade in Reve- 
either absolute estate ora mgre maintenance nue Case No. 177 of 1917-18 which we called 
grant. Regarded by themselves the terms for by our order of 10th Nebruary, 1926, it 
of cl. (4) of the Will are colourless in is noticeable that when one of the legatees, 
this respect, but if we take into account the daughter Kolhabai, died, her husband 
the context and indeed the whole contentsof was also turnedout ofthe village granted 
the Will, the expression used seems to usto ‘to her byway of maintenance. Wedo not 
have reference to the fact that the testator imply th this connection that we are dealing 
had already arranged forthe maintenance withan established custom, for the requi- 
of Harpriabai rather than to be a deliberate sites of such a custom have not been made 
statement that he had already given her out. What we areconcerned with is a mat- 
an absolute estate in Mauza Edoki. This ter of probabilities and in this case the 
is clear from the fact that in cl. (1)—the indications are that these zemindars were 
introductory one of the Will—the testator notin the habit of carving out portions of 
expressly states that he intends making a the property as absolute gifts to their female 
provision for the maintenance of the ladies, relations. 

and among the ladies mentioned, Harpria- In construing the nature of the grant 
bais name occurs. In this connection a given to Musemmat Harpriabai, much im- 
passage in para. (5) of the penultimate portance attaches to her evidence on oath 
clause of the Will is also suggestive. given in Revenue Case No. 177 of 1917-18, 
Therein the testator says :— before the Assistant Settlement Officer. 

"I have, therefore, made this arrange- The lady had then applied to be declared 
ment in respect of those who are entitled inferior proprietor of Mauza Ekodi, but her 
to the right of maintenance from my pro- application was rejected. In her evidence 

erty.” the following passages occur :— 

Arartírom this, although no question of “ Mauza Ekodi was given to me in dowry. 
absolute custom arizes, it seems to have been It was a gift for my life and my child- 
the practice in this zemindari, as evidenced ren.” 
by the provisions made for the daughters (We may here parenthetically remark 
Kolhabai and Bhulabai, to give the profits that she admittedly had no'children). 
of a village forthe maintenance of unmar- "From the time the village has been 
ried daughters until their marriage and given to me Tam in possession and enjoy- 
then to allow them a fixed sum br the pro- menfofit. Ihave got no issue" 
fits of a village approximating td the sum “T am recorded wahiwatdar malguzar 
mentionede We, in these circumstances, , for more than 50 years and my posse. sion® 
find it unlikely that, so far back as the has been over the village àll this time. 
sixties, Jajoba and Yeshwant Rao would “The village belongs to Rao Bab:dur 
have made an out and eut giftof the village Indraraf Singh and I hold possession of it 
in question to Harpriabai. Both Yeshwant as wahiwatdar. 


Rao and Jijobg were at that time young " The* zemindar pays the land revenue ^ 


men and could well have entettained hopes ofthe village and I pay to him Rs. 1,5,00. 
of having more issues. Itisnotloubt true. ‘I know that I ama wahiwatidar.' 
that they were rich people, but the fact Although Musanenat Harpriabai was pb- 
remains thatifthe theory of the gift were  viously attempting to put the best colour, 
to be accepted, it was in the case of this she could on the nature of her pos-e3sion in 
child or female'relatien alone that an ab- furtherance of theapplication she wag then 
xa Solute grant had been made—a grant made, pressing, these admissions are qu te irre- 
oec, ata. time when she was Óf tender concilable with the position the 1:fendan" 
‘age and just about’ to pass into the family is new taking up. The appedlaft has ad- 
of her husband. Ifany presumption at all mitted that the estate is an imprrtible and 
arises with regard to the practice of the inalienablé one and that the zemindar must , 
custom in this family, it would seem to be remain its, soto speak, titular ov ner who 
that the zemindar$ -took care that when is alone responsible toe Government for lang 
their daughters and female relations mar- reverueand the like, but he has suggested 


-788 


that his client has acquired a species of 
inferior absolute right which: has been 
carved out of the zemindar’s right. We are 
unable, however, to find any sufficient evi- 

dence on record to support this theory. 
The entries made ¿at the Settlement in 
this connection, have been suitably dealt 
. with by the lower Court and we do not find 
it necessary to discuss them further in 
detail. Entries like those contained in P. 
4, P. 5, P. 12 and P. 13 gẹ strongly 
` against the defendant's case and an un- 
‘ doubted presumption under s. 80 of the 
C. P. Land Revenue Act, 1917, arises in 
plaintiff's favour. Is it reasonable to suppose 
that, if the grant had been an absolute one, 
Harpriabaiand Ramlal would have remained 
quiescent all these years? The an$wer 
must clearly be in the negative. Clearly 
a heavy burden rested on defendant of 
proving that he was entitled to hold against 
plaintiff and that burden has not been dis- 
charged. We are, therefore, of opinion that 
the defendant-appellant has failed to es- 
tablish that the grant of Mauza Ekodi was 
anything more than a maintenance grant to 
Harpriabai and her children and she ad- 
mittedly had no issue. Consequently on 
her death the village rightly reverted to 
the plaintiff-respondent. The decree of the 
lower Court is, therefore, in our opinion, 
correct and we dismiss the present appeal. 
Appellant: must bear the 
costs, Costs in the lower Court as already 
ordered, 
G. R D, 


Appeal dismissed. - 
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Held, Per Harrison, J., (Dalip Singh, J., dissenting). 
—In spite of the existence of s. 194, Contract Act, 
branch Banks do not recognise nor carry out ‘instruc- 
tions given by clientseof other branches unless they 
have been definitely instructed to de so,as an act of 
courtesy by making enquiries, etc. But for practical 
purposes and so far as their obligations are concerned 
the branches doéhot recognise any liability what- 
soever to carry out instructions from the clients of 
other branches unless those are properly conveyed 
through the branch Dank with which the client 
deals. dhis is such a universal practice that it may be 
taken judicial notice of.. [p. 790, col. 2; p 791, col. 1.] 
Per Dalip Singh, J.—W bere a branch Bank entrusts 
a matter of one of its customers to ano(her branch of 
the same Bank, the latter is in the position ofa sub- 
stituted agent for the purposes of the agency en- 
trusted to it so far as the customer is concerned, and 
is, therefore, bound to obey the-instructions of the 
customer. [p. 790, col 1.] 
* It is doubtful whether a custom or usage among 
Banks in contravention of s.194, Contract Act, can 
be pleaded, or taken judicial notice of. [ibzd.j 


Firstappeal from a decree of the Sub- 
ordinate Judge, First Class, Delhi, dated the 
22nd May, 1922. 6 

Lala Badri Das, R. B. and Mr. J. L. Kapur, 
for the Appellants. 

Lala Sardha Ram, R. S., and Pandit Sheo 
Narain, R. B., for the Respondents, 

JUDGMENT. 

Dalip Singh, J.—1he plaintifis in this 
case sued the Chartered Bank of Inaia 
alleging that the plaintifis had given a 
tender ior 1;0U0 tolas of gold in tne Gov- 
ernment sales held on the 5th of February, 
1920 and had sent the deposit through the 
defendants as plaintiffs’ agent to the Cur- 
rency Office at Bombay. The tender was 
accepted gn the 10th ot February and plaint- 
ifs were informed by the defendants on 
the 14th of February. On the i5th of 


` * e February an express telegram Was sent by 
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April 1991727. , 
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the plaintiffs to the defendants Bombay 
Branch, and a letéer to the same eflect to 
the: Delhi Branch Ħ instructing defendants 
not to take delivery as the price of gold 
was falling and had faller owing to the 
resolution of the Government fixing the ex- 
< change price of the sovereign at Rs. 10. 
‘Lhe plaintifis stated that in spiteof these 
directions the defendants paid the balance 
of the price on the 17th of february and took 
delivery on the 21st. Goods arrived at. 
Delhi og the 26th and the plaintifs there 
upon paice Rs. z5,02%-14-6 blance of price 
with onee etc., and re-sold on the sume 
day ior Ks, 22,471, thus sufiering a loss of 
Rs, 4,628-14-6, through defendants’ want of 
reasonable diligence, | business skill and 
negligence. ‘Lhe plaintifis claimed tore- 
cover Re, 4,628-14-6, with interest at 10 per 
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Sent per. annum, i, e, Rs. 5,085-15-0 with 
future interest till realication and costs of 
the suit, 

The defendants pleaded that they had 
received at their Delbi Branch on the 17th 
of February a ‘letter from the plaintiffs 
instructing defendants not to take delivery 
and that in compliance witM these instruc- 
tions defendants’ Delhi Branch had wired to 
the Bombay Branch to stop taking delivery, 
but the telegram arrived too late as the 
Bombay Branch had already taken delivery. 
They alleged that the plaintiffs had no 
business te communicate with defendants’ 
Bombay Office and that in any event tlie 
instructions so given were vague. They 
further contended that the plaintiffs -were 
estopped by their conduct in taking delivery 
without objection from raising the pleas: 
that they'had. : 

The trial Court framed issues and held 
that the defendants had acted with 
reasonable diligence, and without negli- 
gence, that they had not failed to carry 
out any binding instructions of. the 
plaintiffs because plaintiffs were not entitl- 
ed to give instructions direct to the Bom- 
bay Branch and that the plaintiffs were 
estopped from claiming the amount of the 
loss, It, therefore, dismissed the suit. 

The plaintifis have appealed and their 
Counsel contends, firstly, that on the Gov- 

nment Notification and the consequent 
fall in the price of gold the defendants. 
would have acted with reasonable skill in 
cancelling the contract without instructions 
from the plaintiffs I am unable to accept 
this contention. It is not proved that the 
Government Notjfieation necessarily led to 
a fallin, the price of gold, nor that the 
plaintiffs’ Benefit from the contract necess-e 
arily depended on the prioe of gold remain- 
ing at the original figwres or rising higher. 
Plaintiffs Counsel next contended that the 
Bombay Branch had been negligent in that 
they could haye paid the money and taken 
delivery at any time betweeh the 10th and 
17th and should not have waited the whole 
week because the price of gold was falling 
steadily. Further that when they did pay 
the money on the 17th, they could have 
taken delivery on thatvery day and, not 
waited to &he 21st and all this bad caused 
loss to the plaintiffs. There sis nothing, 
however, to show that the Bank acted 
without due diligence in not paying at once 
or innot taking delivery at once, because 
we cannot hold that the Bank could foresee 
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how the price of gold would vary on any ond 
of these dated. J, therefore,'repel this con- 
tention also. 

The next point raised by Oounsel for the 
plaintiffs is that the Ohartered Bank was 
really the agent and branches of the Bank 
are the agent itself ina different forms, and 
instruetions conveyed to one branch which 
was actually dealing with “the business of 
the plaintiffs were instructions to the agent, 
the Chartered Bank, and, therefore, the 
defendants were bound to carry out 
the instruttions of the plaintiffs not to 
take delivery. Had they done so itis con- 
ceded on both sides that the plaintiffs 
would only have forfeited their deposit 
money, namely, Rs. 2,000. For the legal 
proposition that the branches of a Bank 
are, representatives only of the sole juristic 
person, namely, the Bank, the Counsel has 
relied upon Garnet v. M Kewan (1) Fielding 
& Co. v. Corry (2) Prince v. Oriental 
Bank Corporation (3) In the last 
it was held that branches are agencies 
eof one corporation and that notice 
of dishonour to one branch is not notice 
to theother branch. Thess cases do not 
bear out the plaintiffs’ contention. The con- 
tract may be with the Bank, but it does 
not follow from that that the contractor 
has by entering into a contract with the 
Bank secured a right to command the ser- 
vices of all branches of the Bank other 
than the particular branch with which he 
is dealing. Plaintiffs’ Counsel, however, 
contends in the alternative that if for pur- 
pases of receiving instructions the branches 
be gonsidered as two different entities, 
then the Delhi Office of the Chartered Bank 
was the ageht ofthe plaintiffs. Under s. 194 
of the Contract Act that.agent had express 
poweron the facts of this case to appoint 
another, agent, namely, the Bombay Branch 
of the Bank, to carry out the purpose of 


case 


the agency to the extent of making pay-.* 


ment férthe gold and taking delivery of 
the same. "This beingso under the said 
section the Bombay Branch itself became 
the agent. Counsel for the defendants eon- 


. cedes that ordinarily speaking if a persom 


is an agent of another for the purpose of 
taking delivery the prigcipah is entitle d 


(1) (1873) 8 Ex.10; 49 LJ. Ex. 1; 27L. T. 560291, . 
W. ROT s 


R.T. . 
, (2) (1898) 1 Q.B. 268; 07 L, J. Q. B. 7; 77 L. T. 152 
14 T. L. R. 85; 46 W. R. 97. 

(3) (1878) 3A. C. 325; 47 L. J. P. O. 42; BIL. Tz. 41; 
20 W.R.543, * * 
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to order the agent not to take delivery, 
but he contends that in case of a ,sub- 
Blitued age:t under s. 194 of the Contract 
Act the p.ineipal cau only instruct the 
agent as to the mode of taking delivery 
but cannot. instruct him not to take de- 
livery atal. I am qujte unable to accept 
this contention. .I fail to see why when 
the law declares that the substituted agent 
is for the purposes of the agency entrus- 
ted tohim to be considered the agent of 
the principal, the authority of the princi* 
pal to direct him not carry out thehgency 
should be different in the one case from 
the other. I, therefore, consider that there 
is force in the argument of the Counsel 
for the plaintiffs that the Bombay Branch 
became the agent of the plaintiffs by virtue 
of s. 194 ofthe Indian Contract Act amd, ° 
therefore, the plaintiffs were entitled to 
.instruct the Bombay Branch in the absence 
ofany agreement to the contrary, not to 
take delivery. Ithas never baen the Bank's 
ease that the Bombay Branch could not tell 
from whom the telegram that they admitted- 
Jy received on the 16th had come or that the 
Bombay Branch were unaware that they 
were the agents for the plaintiffs. This 
being so, it seems to me that the Bombay 
Branch were bound to accept the plaintifis’ 
directions and this more especial when 
those directions were simply an order to 
refrain from further action. It seems to me 
perfectly clear that the telegram of the 
plaintiffs was intelligible and the defendants’ 
Bombay Branch should have neither made 
payment nor taken delivery. It has furthtr 
been contended by Counsel for the fefend- 
ants that it is proved that there was a 
tustom or usage by which customers of the 
Delhi Branch understood that they could 
not instruct the Bombay Branch of the Babk, 
No such custom was pleaded, ndr can I 


- hold on tbe evidence that it is proved. 


Further, Iam doubtfulif such a custom, 
which is contrary to law, coulde be pleaded 
at all but even conceding that it could be 
pleaded, the fact remains thatit was not 
pleaded and that there was no issue on the 
point, nof is there sufficient evidence to’ 
justify my, holding that such a usage is 
roved, Speaking for myself I am unaware 
do to what the practice of the Banks in such’ 
matters is “and Iam unable to hold that I 
can take judicial notice of such a practice, 
even assuming that such a practicé is 
reasonable and probable. It is noes 
byCounsel for the plaintiffs that from this 
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aspect of the matter the amount of his 
damages is only Rs. 2,626-14-6, because he 
would in any event if his instructions had 
been carried out have forfeited his deposit 
money, viz., Rs 2,000. 


Counsel for the defendants has next 
contended thatghere isan estoppel. I am 
unable to see how the question of estoppel 
can arise because the property belonged 
to the plaintiffs and the Bank could not 
have lhwfully refused to part with the 
property if the plaintiffs had paid all their 
dues; nor do I see how the Bank'g position 
has been in any way rendered worse by 
the plaintiffs taking delivery ofthe gold. 
The Bank has not challenged the bona fides 
of, the re-sale by the plaintiffs or that ihe 
price they obtained was not the market price 
on that date. d 


I would, therefore. accept this appeal to 
the extent ofRs. 2,028.14 6 and would give 
interest at the rate of 6 per cent, per annum 
from the date of suit till realisation. * In the 
circumstances I would leave the parties 
to bear their own costs. 


Harrison, J.—Iagree throughout with 
the reasoning and the conclusions of my 
learned brother with only one exception, 
Section 104 of the Contract Act makes the 
Bombay Branch of tbe defendant Bank 
liable as an agent and the law is very clear. 
In spite of thisit appearsto me that banking 
practice overrides and qualifies that law and 
the pgsition to my mind is pracisely the 
same as in Clare ¢ Co. v. Dresdner Bank (4). 
In that case the learned Judge explained the 
legal position but said that tbe practice 


' of all the Banks qualified that legal position 


eand reduced the legal obligations of the 
Bank in & mogt important detail He 
then went on to explgia that this was so of 
necessity, that it was-logical and sound, and 
that Banks could not function if they were 
strictly tied to the legal position. Whether 
he took judicial notice of tlie practice and 
then explafned how logical and necessary 
it was, or on the contrary .he deduced the 
rule which he enforced, from the circum- 
stances under which banking is carried on 
does not appear to me to be very material 
but I think he adopted the former course, 
This casÉ .appears to me exactly similar. . 
In'spite of the existence ofs. 194 branch 
Banks do*not recognise nor carry out 


(4) (1915) 2 K. B. 576: 84 L. J. K. B. 1443; 113 L. T, 
93; 21 Com, Cas. 62; 31 T. L. Ra 278, i 
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instructions given by clients of other 
branches unless they have been definitely 
instructed to do so, as an act of courtesy 
by making enquiries etc, But for practical 
purposes and so far as their obligations are 
concerned the branches do not recognise 
any liability whatsoever to carry out 
instructions from the clients of other 
branches unless those be properly conveyed 
through the branch Bank, with which the 
client deals, This is a universal practice 
and I take cognizance of it. But, it is urged, 
no such custom was pleaded ane being 
contrary tolawit is doubtful whether it 
could be pleaded. In the English case the 
‘modification accepted by the Judge was 
just as contrary to law, and so far as the 
pleading in this case is concerned it may, I 
think, be held to govern the position. In 


the written reply the defendant Bank stated , 


“plaintiffs had no business to communicate 
with defendants’ Bombay Office’. Issue 
No. 2is as follows; Whether the defend- 
ants failed tò carry out instructions of the 
plaintif binding upon the former? Mr. 


Macpherson of the Chartered Bank stated:—, 


“The Bombay Office only acts upon the 
instructions sent from here with regard to 
the tenders, etc. The Chartered Bank, 
Bombay, was to make payments under in- 
struction from the Chartered Banks, Delhi,” 
and this is followed by a sentence which is, 
I think, instructive as showing the attitude 
of mind of a trained Banker. “Every 
constituent is. supposed to have sense 
enough to know that he cannot com- 
munciate with our Bombay Office directly, 
that is why we do not tell any body 
about it.” 

Pandit Brij Bashan Lal, R. W. No. 2, who 
has speculated in the Bombay market 
through the Delhi Office of this branch on 
more than one occasiqn says:—“I never 
communicated direct]y with the Chartered 
Bank, Bombay." The case has been very 
badly. conducted by the defendant. The 
obvious plea, that no action could be taken 
on a telegram was not taken, banking 
practice was not pleaded in absolutely clear 
language but think the postition taken in 
the written reply was meant to convey and 
did convey the meaning that direct 
communication of this nature is never 
allowed, eby Banks, and that such‘is the 
universal banking practice.» , * A » 

-An attempt has been made to distirtguish 
between instructions as givefi here to do 


nothing and incur no liability and instruc- 
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tions, which might involve the Bank insoma 
liability. Such a distinction cannot I think 
be drawn, Hitherinstructions are accepted 
or ignored and it would be wholly impossible 
for the agent to work out and calculate the 
possible results and consequence before 
deeiding whether to actor not. Ifthe test 
of logical soundness be applied it appears 
to me that this‘ruleis evtry bit as sound 
and necessary as “the rule laid down in 
Clare&Co. v. Dresdner Bañk(4) Xach branch 
has its clients with whom it has very 
intimate relations especielly if there be any 
‘question of financing speculation, and to 
me it i$ inconceivable that such work should 
continue if the sub-agent Bank to which 
the order is entrusted is to become at once 
an agent and to be liable under s. 194 
and the original agent Bank is to be 
ignored. : 

e] am, therefore, of opinion that the appeal 
Should be dismissed. 

By the Court.—Theorder of the Court 
is that the appeal is dismissed with 
costs, 

* Appeal dismissed, 
E. L. 
A. N. A, 


PATNA HIGH COURT. 
Civi Reviston No. 28 or 1927. 
May 26, 1927. 
Present:—Mr. Justice Das. 
KUER DUSADH AND OTHERS—PETITIONERS 
7 versus, ? 
CHULHAN SINGH AND oTHERS— 
OPPOSITE PARTY. 

Givi? Procedure Code (Act V of 1908), O. XLVTII, 
y, 1—Process-fee—Court's discretion to issue process" 
free of cost,*scope of. ve 
* The provisions of O. XLVIIT, r. 1, Oivil Proceduge 
Code, relating to the discretion of the Court to direct 
that process should be served free of cost operate as 
betwees party and party and not between the Govern- 


ment and the party. ‘eee 
Revision from an order of the District, 


Judgé, Gaya, dated the 15thof January, 1927, 
Mr. Kailash Pati, for the Petitioners. 
Mr. A. B. Mukharji Government Pleader, 
for the Opposite Party. ; 
JUDGMENT.- In my opinion the view 
taken by the learned District Judge is 
right and must be affirened. e 
Reliance is placed upon the provisions 
of O. XLVIII, r. 1 insuppoyt of the view 
.that the Courthas adiscretion to direct 
that process should be served free of costa. 


792 . 


.But as has been pointed out in the'case 
of In re Studd (L) the provisions of 0. 
XLVIII, r.l, operate as between party and 
party and not between the Government 
&nd the party. 

The application is rejected with costs; 
hearing fee one gold mohur. ' 


B, K. P. > Application rejected.. 
es 260. 121; 3 0. W. N. 82; 13 Ind. Dec, (N. 8.) 
+ 


ALLAHABADHIGH COURT. 
Seconp Ctvin, APPEAL No. 349 or 1925. 
April 25, 1927. . 
Present:—Justice Sir Cecil Henry Walsk, 
Kr., and Mr. Justice Ashworth, 
DEBI DAS—DEFBNDANT— APPELLANT 
versus 
Maharaja RUP OHAND alias RUP 
RAM—PuarntirF AND KHIALI RAM AND 
ANOTHER —DEFENDANTS —HESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXT, 
Tr. 58, 65—Mortgaged property—Attachment under 
decree—Application for notification of mortgage in 
sale proclamation, dismissal of—Morigagee, position 
of. 
A petition by a simple mortgagee of the properties 

belonging to the judgment-debtor and attached in exe- 

cution by the decree-holder, praying that the proper- 
ties should be described in the sale proclamation as 
being subject tothe simple mortgage in favour of 
the petitioner and sold subject to such mortgage is 

a petition falling within the pxovisions of O. XXI, 

r. 58 ofthe Civil Proéedure Code. Ifit is dismissed 

after investigation or otherwise, the mortgagee i 

barred from suing after one year from the date of the 

order, specially where the absence of invesiSgoation 
* is peo the defeult of the mortgagee himself. [p. 794, 

col. 1. * 

Machi Raju Venkataratnam v. Vadrevu Ranga- 
nayakamma (2) and *Lakshumanan Chettiar v. 
Parasivan Pillai (4), followed. bi 

Durga Prasad v. Mansa Ram (1), not followegl. 

An objection that attached property is subject to a 
mortgage is ip effect an objection that, inasmuch as 

“the whole bundle of rights inherent in or attached 
to the property are not liable te attachrgent or sale 
in execution of the judgment-debtor's decree, the 
property should either be released from attachment 
or the attachment of the property should only Be 
continged subject to the mortgage. It is not neces- 
sary that the objector«should ask for release of tho 
property. lt is sufficient that he should ask fonthe 
continuatfon of the attachment being made subject 

to the mortgage. [p. 795, col. 1] 

Headings prefixed in the bill passed by the Legis- 
latuwe have the force of words used inthe preamble 
ofan Act and maybe used as “a key t» open the 
minds ofthe makers ofthe Act". [bid.] 


Second appeal from a decree of the Addi- 
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tional Subordinate Judge, Bareilly, dated 
the 22nd of November, 1924. 
Mr. I. B. Banerji, for the Appellant. 
Mr. U. 8. Bajpai, for the Respondents. 
JUDGMENT. 

Walsh, J.—In'my opinion this appeal 
must be allowed. I wishto make it clear 
that Tam deciding this case and no other; 
but I find ins€perable difficulty in getting 
over the terms of the order in this case of 
the 11th of August, 1917, and the reasoning 
in the Madras case to which I am about 
to refer and the subsequent Madras authori- 
ty which took the view which I take, in an- 
other case which came before them. We 
have not the anplication actually before us 
which was made by this mortgagee, hut 
the facts are reallv not in dispute. There 
wasa mortgage. The mortgagee, therefore 


“had a rigbt and in'erest in thee property 


attached. There had been an attachment 
and if the attachment was continued and 
the execution took its ordinary conrse, 
there would necessarily te a sale. That 
is by practice, by common experience and 


*by ordinary businers considerations the 


proper time for the mortgagee to draw 
the attention of the Court to the existence 
of his right orclaim. It may well be that 
he does not object to the attachment per se. 
It may be that 'he considers that he is 
adequately secured, but a finding after 
enquiry in favour of hia mortgagee rights 
anda continuance of the attachment and 
anorder forsale subject to the mortgage 
very much simplifies hie position and his 
opportunity for enforcing his legal righis 
and removes the risk of further litigation; 
in addition.an application for an order 
against the, moftgagee where the properly 
is said to be of less value than the mort- 
gage-deed, would probably result in the 
Court holding itf hand aud refraining 
from the idle farce of'selling what did not 
exist, namely the debfor's necuniary tnter- 
est orthe market value of the equity of 
redemption. I, seems to nfe, therefore, 
that the Coge contemplated and did its 
best to provide the most convenient and 
expeditious way of dealing with the mort- 
gagee rights, where mortgaged property 
has been attached, and, tbe necessary 
corollary to r. 58 of O. KAT, which certainly 
«&reats the claim or objection ag tbough it 
were made to” the attachment 117 tolo, are 
rr. 62 and 463, which direct what the 


. e Court shall do when a question is raised 


as td the existence of the mortgage; and 
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although the mortgagee may not desire to from providing the materials upon which 
object to the attachment in toto orexpect alone the Court could make an order in his 
success, if he does eo,he must in orderto favour, which he desired for protecting his 
ra&iee his claim object to the attachment mortgage. It may be that he was badly 


in sorhe form or another and what the 
Legislature contemplatfd no doubt was 
in r. 62 something of this kind, the Court 
would say to the mortgagee “there is no 
real objection solong as yo right is pro- 


advised. The Court seems to think, if one 
may read between the lines that the mort- 
gage had no real existence even if the 
mortgagee had, but whether*the mortgagee 
was blameworthy orefoolish did not much 


tected" and the mortgagee would reply. matter, because by the Article of the Limita- 
"That is so, I have objected in order to tion Act, With which we are now concerned 
obtain what I really want, namely a,direc- he had twelve months in which to bring his 


tion from the Court that the property be 
sold subject to my mortgage,” and as a 
necessary eonsequence r. 63 provided what 
was to happen when the mortgagee failed 
to satisfy the Court that there was any 
mortgagee right to be protected, and, 
therefore, it provided that where a claing 
or an objection is preferred, the party 
against whom an order is made may insti- 
tute asuit to establish the right which he 
claims to the property in dispute, but sub- 
ject to the result of such suit,if any, the 
order shall be conclusive. Itisidle tosay 
that this is either dangerous or a summary 
method of disposing of the mortgage. It is 
only summary in a provisional and tem- 
porary sense. The mortgagee's rights of 
suit are preserved. lt is only conclusive 
if he does not choose to assert them. One 
of the evils of usufructuary mortgages in 
these provinces is that the mortgagees 
sleop on their rights until the property is 
eaten up by interest and the ancestral pro- 
perty of the mortgagor leaves the family 
for ever, and itis obvious and the Privy 
Council have, I think, emphasised the point 
that by these provisions ths Legislature 
intended to accelezate decisiorf in execution 
cases and to screw up mortgagees to assert 
their rights and not to go to sleep. 
this particular case the raortgagee failed 
to satisfy the Court. «What happened is 
sufficiently shown by the order which runs 
as follows :— 

“The processfee has been paid (but) the 


` mortgage-deed has not been filed in spite 
The appli-* this case. 


of time that was given twice. 
cant is also abstnt to-day. There is no 
such ineumbrance given in the report of 
the Sub-Registrar. The application be dis- 
allowed in default of the applicant.” The 
application “was that of the mortgagee. He 
chose to stay. away, to give the* Court po 
further assistance, although the ,Court ap- 
pears to have been patient with him, and 
he seems to have deliberately refrained 


guit. . 

lam gneble to hold that that is not an 
order against the mortgagee. Iam unable 
to hold that he was not claiming property 
in the suit deali with in the order. Article 
11 says that a suit contemplated by O. X XI, 
1. 62 must be brought within twelve months 
ef the date of the order when it is brought 
by à person against whom any of the follow- 
ing orders has been made and the orders 
referred to include orders under .the Code 
of Civil Procedure on a claim preferred to 
or an objection made to the attachment of 
eproperty attached in execution. I think 
this was a mortgagee’s claim preferred to 
the property and an objection made to the 
sale under the attachment without refer- 
ence to the mortgagee rights, and that, 
therefore, the ordinary mortgagee's time for 
suing of twelve years is cut downto one year. 

There seems to be a tendency between 
the High Courts to differ on this question. 
I say a tendency, because in Bombay and 
Allahabad the other view was taken under 
the old Act. No authority’ has been men- 
tiqned to us under the new Act. In the 
case of Durga Prasad v. Mansa Ram (1), 
[ do not understand why thee Court did 
not refer t& the subsequent provision as 


In eto'what is to happen ifthe order is made 


against the applicant. I prefer the view 
taken ig Madras, and although it is desir- 
able particularly in matters of procedure 
that one should be consistent, if *possible, 
because "no principle is at stake, if com- 
pelled to sefect between the two views in 
I find it dificult to answer the 
arguments and difficult to understand the 
reasons given in the Madras case. The 
Fall „Bench case—Machi Raju ° Venkata- 


rainam v. Vadrevu Ranganayakamma 
€2)—is not on all fours as regards the 
(el A. L.J. 531. . i 


. . 
g) 48 Ind. Oas. 270; 4* M. 985;294 M. L. T. 197; 
i $9 M. W.N. 599; 8 L. W. 292; 35 M. L. J, 335 
F. B.). Pu : 
e . 


* 


794 ` DEBI DAG V, RUP CHAND, [102 I. O; 1927] 
facts, but the reasoning is certainly to 63, inclusive, of O. XXI. Under the Civil 
applicable to this case. Sir John Wallis, Procedure Oode of 1887, it had to be decided 


the Ohief Justice, says that the general 
policy of these provisions of the Code as 
explained by the Judicial Committee in 


by interpreting ss, 278 to 283, inclusive, of 
that Code (hereinafter called old sections). 
Rules 62 and 63 of O. XXI which'in my 


: Sardkari Lal v. Ambika Prasad (3) is to opinion, for all*purposes relevant to the 
gecare a speedy settlement of questions of present question, are identical with old ss. 
qitle raised at execution sales. Further 282 and 283 runas follows :— 
on he says “Where a claim or objection "69. Where fhe Court is satisfied that the 
is preferred under r. 58 (formerly s. property is subject to a mortgage or charge 
978) and the Court rejects it under the in favourfof some person not in possession, 
proviso to that rule on the ground thatit and thinks fit te continue the attachment, 
was designedly or unnecessarily délaye@, it may do so, subject to such mortgage or 
the unsuccessful claimant or objettor, in | charge 
my opinion, clearly comes within the words ,'"63. Where a claim oran objeetion is pre- 
‘the party against whom the order ismade'" ferred, the party against whom an order is 
and that I think must be held to apply to made may institute a suit to establish the 
any one in respect of whom an order has right which he claims to the property in dis- 
been made under O. XXI, r. 63. The later pute, but, subject to the result of such suit, 
case in Madras reported as Lakhshumaearv if any, the order shall be conclusive." 
Chettiar v. Parasivan Pillai (4) is clearly There is & decision of this Court in 1904 
in point. A petition by a simple mortgagee reported as Durga Prasad v. Mansa Ram (1) 
of the properties belonging to the judgment- which decided against the coptention set up. 
debtor and attached in exegution by the This decision was based on the language of 
decree-holder, praying that the properties old s, 282. Sir John Stanley ‘and Sir 
should be described in the sale proclama? William Burkitt held that an order under - 
tion as being subject to the simple mort- that section was merely an order to continue 
gage in favour of the petitioner and sold the attachment subject to the mortgage and 
subject to such mortgage is a petition fall- notan adjudication that the mortgage ex- 
ing within the provisions O. XXI, r. 58 of isted, which adjudication they held to be a 
the Civil Procedure Code. Ifit is dismissed condition precedent for the use ofthe sec- 
after investigation or otherwise, the mort- tion and not an order under the section 
gagee is barred from suing after one year that could attract the provisions of olds, 
from the date of the order. In this case 283 (r. 63 of the present Code) In my 
whatever may be said about other cases the opinion this reasoning is open to objection. 
absence of investigation Was entirely due to The expression “ where the Court is satis- 
the absence, what the Subordinate Judge fied * appears to me to require, and to con- 
calls default of the mortgagee. I think, there- fer jurisdietion*en the Court to come to a 
fore, that this appeal must be allowed and finding of fact as to the existence of the 
that the suit must be held to be barred by mortgage Without suchefinding of fact it 
“Art. 11. : m. can never be satisfied. Section 283,*therefore, 
Ashworth, J.—1t is contended by the” in effect provides for two alternative and 
appellant in this appeal thata decisioi by mutually excludive orders. One is an order 
a Court, that property is not subject to a that as the mortgage exists, the attachment 
. mortgage is to be deemed under Q. XXI, r. shall be continued subject to itand the other 
63 of the Civil Procedure Code, cenclusive is that no martgage shall be deemed to exist. 
against a person, who hàs asked the Oourt The latter ogder, no less than the former is . 
either not to sell certain property attached an  order,contemplated by r. 63 orold s. 
in execution of a decree against another per- °283, The question of tbe existence of a 
gon or only to sell the property as subject to mortgage on the property attached may be 
his mortgage, oh the ground that such raised before the Court in two ways and at 
propefty is „encumbered by a mortgage in two stages. One stage is when the Court 
his (the applicant's) favour. The question hasto prepare the order for sale by public 
Bas to be decided by interpreting rr. 5$ auction. eThis is provided for*in xr. 66 of 


* o 3 

(3) 15 TA. 123; 15 C.52le 5 Sar. P. O. J.175, 12 
Ind. Jur. 210; 7 Ind. Dec. (x. s.) 931 (P. C.). ME 
e (4) 52 Ind. Cas, 720; 37 M. L. J. 159; (1919) M. W, 
N. 653. . Vt . 


O..XXI whith was formerlf .s. 87 of the 
Code. There it is stated that the sale pro- 
clamation shaK specify as fairly and- accu- 
rately as possible any encumbrance to which 
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the property is liable, after giving notice 
to the decree-holder and the judgment- 
debtor. This plainly means that the Court 
shall give effectto any enquiry made from 
these pergons, and, if that enquiry leads it 
to believe that the property is subject to an 
encumbrance, itmust notify the. same. It 
seems to me the words ‘gas fairly and 
accurately as possible " clearly indieate that 
this entry of encumbrance in the sale pro- 
-clamation cannot prejudice the rights ofa 
third person. Thereis another stage when 
the matter of property being encumbered 
can be raiged, that is to sey, during the “ in- 
vestigation of claims and objections". Pro- 
vision for such an’ objection is contained in 
r. 62. of O. XXI, (s. 282 of the Civil 
Procedure Code). 

An objection that attached property ‘is 
subject td a mortgage isin effect an objec- 
tion that inasmuch as the whole bundle of 
rights inherent in or attached to the pro- 
perty are not Mable to attachment or sale in . 
executian of the judgment-debtor’s decree, 
the property should either be released from 
attachment or the attachment of the pro- 
perty should only be continued subject to 
the mortgage. It is not necessary that the 
objector should ask for release of the pro- 
perty. Jt is sufficient. that he should ask 
for the continuation of the attachment being. 

“made subject to the mortgage. 

A strong argument in favour of this view 
is also to be derived from the context of r. 
62. The rule comes in the middle of a 
block of rules which are commenced by a 
heading prefixed to r. 58, namely “Investi- 
gation of claims and objections.” It is 
now settled law that headings*prefixed in 
the bill passed by the Legislature have the 
force of werds used in the preamble of a 
Act and may be used as “a key to open the 
minds of the makers pf the Act.” In this 
respect are unlike marginal headings, which 
have no foree for the purpose of interpre- 
tation. A preamble cannot be used to 
control the enactment iteelf when it 
is expressed in clear and wnambiguoys 
terms (see page 92 of Maxwell’s Interpre- 
tation of Statutes, 6th Edition.) In the 

“present case, however, we must hold that 
there is some’ ambiguity owing to the fact 
that there have been divergent decisiohs on 
this matter eby different NMigl& Courts in ° 
India. Onée we give effect tothe heading 
prefixed to r. 58 and tp 
uffixed tor. 63, it is clear” that a matter 
djudicated upon under the intermediate 
= ^ . 
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r,61 isa matter involved in the investiga 
tion of claims and objections, An adjudication 
of such claim or objection must be given 
effect to by an order and that order must 
be one contemplated by r. 63. It iscom- 
mon ground that iftitissuch an order, it 
will be absolute, unless a, suit is brought 
within one year “to contest it as provided 
by Art. IL of the*Limitation Act. The 
decision in Durga Prasad v; Mansa Ram (1) 
was given under the Code of 1882, That 
Cede did not prefix s. 278 (equivalent to 
t. 587 with any special heading as the 
present Code does. Moreover, it did not ter- 
minate this block of sections dealing with 
claims and objections by insertion of a fresh 
heading after s. 283 (equivalent to r. 63) 
The consequence is that the argument based 
on: the separation by headings of the block 
ofesections was notavailable to the Judges 
who -decided that case under the old Code 
For this reason I should be prepared to hold 
that that decision even if correct, was no 
longer applicable. I have already held that 
it was not correct, because it failed to con- 
strue the opening words of s. 282 as conferr- 
ing by implication a duty on the Court to 
settle the question when raised, of the exist- 
ence of a mortgage. For these two reasons I 
am not disposed to follow that decision 

On the other hand, I consider that the 
decision in Machi Raju Venkataratnam v 
Vadrevu | Ranganayakamma (2) contains 
cogent reasons for the view taken in 
that decision. It is true that that deci- 
sion did not cortsider the «argument arising 
from the fact that under r. 58 a claim 
must be made to the property on the 
ground that such property was not liable to* 
attachment, but I have already considered 
this argument. Indeed the words in r. 58 
"on the ground that stech property is not 
lable to attachment " must, in my opinion 
have xeference merely to a case where “an 
objection is made to an attachment” and 
not reference to a claim preferred to the pro 
perty. In4his view, any claim preferred to 
the property under r. 58 would bean objec- 
tien liable to adjudication by the Court if 
such claim were inconsistent with tht con- 
tinuation ofan unqualifted attachment. al- 
thotgh consistent with a qualiflede attach- 
ment. e i 

For the above reasons I concur th i 
appeal should be allowed witlrcosts, | “MAS 
. By the Court:—This appeal sh 
allowed and the suit dismissed with eae B 
QE eg. .- Appeal allowed? 
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LAHORE HIGH COURT. 
Orvin Apppa No. 2615 or 1922. 
November 17, 1926. ; 
Present; —Sir Shadi Lal, Kr., Ohief Justice, 
and Mr. Justice Agha Haidar, 


BARKHA NATH-—DsrENDANT— À PPELUANT 


versus 
SHIV RAM AND ANOT&ER—PLAINTIFES 
—REsPONDENTS, 

Registration Act (XVI of 1908), s. 77—Death of 
executant—Successor not settled—Return of document 
by Registrar—Return, whether amounts to ‘refusal’ to 
register- Suit to compel registration, maántainability, 
of. f : 
are order of.a Registrar returning & document 
presented to him for registration, on the ground that, 
as the executant had died and the question of his 
successor had not been settled, he could neither 
register the document nor refuse to register it, is 
tantamount to a refusal of registration within the 
meaning of s.77 of the Registration Act, and affords 


a cause of action for a suit under the section. [P. 196, . 


a, Ali v. Muhammad Sadig (1), Abdul Hakim 
Khan v. Chandan (2), Gangadara Mudali v. Sambasiva 
Muduli (3) and Kirpa Ram v. Asa Singh (4), followed. 

First appeal from the decree of the 
Subordinate Judge, First lass, Lahore, 
dated the 15th August, 1922. 

Diwan Mehr Chand and Mr. Lal Chand, 
for the Appellant. . 

Messrs, J. G. Sethi and Fakir Singh, for 
the Respondents. 


JUDGMEN'T.—This is a defendant's 
appeal arising outof asuit instituted by 
the plaintiff under the provisions of s. 77 
of the Indian Registration Act. The plaint- 
iff came into Court alleging that one Pir 
Prabhu Nath, the Mahant of a religious 
foundation, executed a sale-deed in his 
favour on the 7th of August, 1920, but 
afterwards refused to get it registered. 
The plaintiff’ applied to the Suk-Registrar 
ynder s. 36 of the Indian Registration 
Act on the 4th ef September, 1920, In 
the meantime Pir Prabhu Nath diéd 
somewhere between tke 17th Qctohber, 
1920, and, the 28th October, 1920, after 


* service of summons to appear .befere the 


Sub-Registrar had been effected upon 
him. The matter came up before the Sut- 
Registrar on the lith November, 1920, 
who “wrote out an order that, in view of 
the fact that the presenter of the document 
admitted that there was no representative 
or successor of Prabhu Nath, he, the Sub- 


dochment om refuse its registration andhe 


accordingly ordered thatthe document be 


returned to the presenter. Against tiis " 
order the present plaintiff filed an appea] 


4 . 
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before the Registrar on the 23rd November, 
1920, who, after enquiring as to who was 
the successor of Prabhu Nath, on the 19th 
January, 1921, refused to interfere with the 
Sub-Registrar's order on the ground that 
the question of Prabhu Nath's successor 
had not been settled. 

The present spit was filed by the plaintiff 
under the provfsions of 8. 77 of the Indian 
Registration Act. The defendants pleaded 
that thesuit unders. 77 was misconceived . 
in that ethere was no refusal according to 
the intendment of that section. There was 
a further plea denying tbe execntion of 
the document by Prabhu Nath. The Court 
below overruled both these pleas 
decreed the plaintiff's suit. 

The defendants have come up in appeal 
to*this Court and the contentions raised 
by them inthe Court below were repeated, 
in the arguments before‘us. Itis saidthat 
the orders of the Sub-Registrar. and of 
the Registrar in appeal did nob in so many 
words, refuse registration but thet they 
left the matter in abeyance pending the. 
appointment of a successor to Prabhu Nath 
and that the intention underlying the 
orders passed by the Sub-Registrar and 
the Registrar was that the document might 
be re-presented after a successor was duly. 
appointed to Prabhu Nath. We heve given 
the matter our very best consideration and 
considered the authorities on the subject. 
We are satisfied that the orders passed 
both by the Sub-Registrar and the Registrar 
in substance and in effect are tantamount 
to anérder of refusal within the meaning. 
of s. 77 of the Indian Registration Act. 
It must bes noted that the document it- 
self wasresurned to the pfesenter thereof 
and was not retained either byethe Sub- 
"Registrar or by the Registrar in his office 
for further action to be taken at a future 
date. We think that, the matter is settled 
by the following authorities:— T 

Hayat Ali v. Muhammad Sadiq (1), Abdul 
Hakim Khan &, Chandan (2) and Ganga- 
dara Mudal» v. Sambasiva Mudali (3). 

There is a case of the Chief. Court of 
the Punjab, Kirpa Ram v. Asa Singh (4), 
where -the law is very succinctly laid 
down in consonance with the authorities 
quoted above. In all these matters we 


and 


° s è . 
(1)016 Ind. Cas. 97; 9 A. L. J. 766. M 
(2) 13 Ind. Cas. 83; 34 A. 165; DA. L, J. 4. . 
(3) 40 Ind. Cas. 182; 40 M. 759; 33 M. L. J. 51. - 
int 41 Ind. Cas, 76; 41 P. R. 1917; 55 P. W. R, 
37. | 
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have to lookto the substance and not to 
the mere form in which a particular officer 
choses to express his maaning. 

Inthe present case we have not the 
slightest doubt that both the officers,1. e., 
the Sub-Registrar and thee Registrar, hav- 
ing regard to the peculiar circumstances 
of the matter before them, really declined 
to exercise their powers of registration 
and stayed their hands. This is*refusal 
and the plaintiffs were entitled, after this 
order, to institute the present suit under 
the provisions: of s. 77 of the Indian Regis- 
tration Act. 

As regards the question of the execution 
of the document by Prabhu Nath, we have 
been taken through the evidence by the 
parties dod we are satisfied that the evi- 
dence ofthe marginal witnesses sufficiently 
the fact of execution by 
Prabhu Nath. Other pleas were taken 
touchigg the validity and the binding 


effect of the document and also as to the, 


capacity of Prabhu Nath to execute the 
same, but the Oourt below very properly 
declined to go into these matters and no 
argument was addressed to us on this part 
of the gase. We think that the decision 
of the Court below was perfectly correct. 
We accordingly dismiss this appeal with 
costs. i ks 


ALN. As Appeal dismissed, 


oltre 
2 


. e . 
PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 228 ore 
1926.« 
April 37, 1927. 
Present:—Mr. Justicé Das and Myr. Justice 
MM: Allanson. 
AMULYA OHANDRA BHADURI AND 
ANOTHER— A PPELLANIS 
versus 
KASHI NATH MISSIR— 
RESPONDENT. A 

Receiver, suit against--Leave of Court, neces- 
sity of --Principles—Swit by stranger—Sanction of 
Court, whether mnecessary—Remedees of stranger 
against acts of Receiver, . 

Although as'agaigst a stranger fo fhe action yho is 
in actual possession, the appointment of a Receiver 
is of no effect; and the Haee a of such a stranger 
cannot be interfered with by the Receiver, and. so 
long asthe stranger whose possession is challenged 
by the Receiver acs strictly onthe defensive, the 
Receiver cannot touch him inany way, yet, if he 
games as a complainant and asks the Court to 
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è 
investigate the conduct of the Receiver, he must 
obtain'the leave of the Court by which the Receiver 
was appointed. [p. 799, col. 1. 

Searle v. Choat (1), followed. 


. Appeal from an order of the Subordinate 
Judge, Shahabad, dated the 10th August, 
1926, 

Messrs. Pugh, S.M. Mullickand S. N. Bose, 
for the Appellants. 

Messrs. Hasan Imam, .1. Sen, T. N. Sahat 
nd Sambiu Saran, for the Respondent. 


* JUDGMENT. 

Das, J.— This appeal is directed against 
the order of the learned Subordinate Judge 
dated the 10th August, 1926, by which he 
has issued an injunction upon a Receiver 


, appointed by the District Judge of Hooghly 


restraining him, “from dispossessing the 
plaintiff from the properties in suit". 
Shortly stated the facts upon which our de- 
cision must be based are as follows:—In 
a suit under us provision of s. 99 of the 
Code of Civil Procedure instituted by cer- 
tain persons against the Mohunt of Tara- 
kessur, Amulya Chandra Bhaduri, one of 
the appellants before us, was appointed a 
Receiver of the properties appertaining to 
the Tarakeshwar shrine. Itis the caseof the 
plaintiffs, and presumably of the Receiver, 
that the disputed properties appertain to 
the Tarakeshwar shrine, and the District 
Judge of Hooghly, in whose Court the chari- 
ty suitis pending, has directed the Receiver 
to take possessidn of the disputed proper- 
ties. Now the disputed properties undoubt- 
edly stand in the name of Mahabir Prasad. 
Mghabir Prasad-was registered in the Land- 
Registration Department as the owner of 
The title-deeds stand jn 
his name. On Mahabir's death the respond- 
eht Kashi Nath who claimed to be the son 
of Maleabir, was substituted in the Land Re- 
gistration Department in the plage of Maha- 
bir Prasad. The case of the Receiver is that 
Mahabir was the? benamdar of the Mokunt 
of Tarakeshwar and that as such ihe dis- 
_puted properties are the properties of the 
Tarakeshwar shrine. In regard to “Kashi 
Nath, the Receiversays that Leis not the 
soit of Mahabir but is the illegitimate son of 
the Mohunt of TarakeshWar. “It will, there- 
fore be noticed that two very intricate ,end 
complicated questions arise” first, the ques 
«tion of benami and'secondly, he question o° 
légitimacy. e £ 
e Now this being the position, the Receiver, 
armed with the authority of the District 
Judge of Hooghly, ia attempting to"take 
a 
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possession of the properties? which are un- 
doubtedly in the possession of Kashi Nath. 
Correspondence hasbeen placed before us 
which establishes that communication is 
proceeding between the District Judge of 
Hooghly and the District Magistrate of Balia 
with a view to pug the Kecsiver in possession 
of the disputed properties with Rolica aid. 
The position is undoubtedly a serious one, 
and I haveno doubt whatever that the learn- 
ed District Judge of Hooghly hag ndt beef 
placed in possession of all the facts &onnect- 
ed with this case. 

In this state of affairs the respondent 
Kashi Nath instituted a suit against 
the Receiver claiming an injunction 
against him restraining him from inter- 
fering with his possession in anyeo 
the properties in dispute. Pending the 
disposal of the suit, he applied fora tempo- 
rary injunction and the learned Subordi- 
nate Judge has acceded to that application; 
hence this appeal to this Court. 

Mr. Pugh contends that the order of the 
learned Subordinate Judge is bad on two 
grounds; first, on the ground that the leave 
to sue the Receiver was not obtained and 
that, therefore, the learned Subordinate 
Judga should not have made an effective 
order against the Receiver; and, secondly, 
upon the ground that there being an equally 
effective remedy open to Kashi Nath, it 
wag not open to him to apply for an injunc- 
tion as against*the Recefver. The latter 
ground is a short one aad I will dispose of 
it at once. Reliance is placed upon s. 5, 


* el. (1) of the Specific Relief Aot*which 


provides that an injunction cannot be grant- 
ed when equally efficacious relief can 
certainly be obtaixfed by other usual mode 
of proceeding. Mr. Pugh appearing on Be- 
halt of the Receiver contends that tivere is a 


. well-known remedy available to a party who 


“is aggrieved by any act of the Receiver and 
that remedy is to repres$nt hisegrievances 
to the Court which appointed the Receiver, 
There is no doubt whatever that it was open 


to Kashi Nath to go to the District Judge of' 


Hooghly and ask tobe examined pro inter- 
esse sub; but I am not satisfied that* the 
procedure such as*is suggested by Mr. Pugh 
wquid givethe applicant complete relief in 
a easeof thignasure where complicated ques- 
tions of facts arise. There is another remedy 

pen to the plaintiff and it is to bring a suit 
as against the Receiver with -leave of the 
Court that appointed the Receiver, Iam 
not prepared to accade to the argument that 
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Kashi Nath could obtain, to adopt the 
words of the statute "equally efficacious 
relief" in an examination pro interesse suo 
before the District Judge of Hooghly. - 


But the first point argued by Mr. Pugh 
raises a questifn of some difficulty. Now 
if the plaintiff were a party to the charity 
suit, then no question could possibly arise; 
and it would make no difference whatever’ 
whether the Receiver had obtained actual 
possession of the property or not; but in 
„this ease we have two undoubted facts to 
proceed upon; first, that Kashi Nath is not 
a party to the suitin which the Receiver 
has been appointed ; and, secondly, the 
Receiver has not obtained possession of 
the properties which are the, subject- 
matter of the suit. Now this being 
the position, the question arises whether it 
is open to the plaintiff to bring & suit as 
against the Receiver without leave ofthe. 
Court. The rule'is firmly establisled that 


e as against a stranger to the action who is in 
D 


actual possession, the appointment ofa Re- 
ceiver is of no effect—See Halsbury's Laws 
of England, Vol. 24, page 379. But it is 
equally well-settled that you cannot sue a 
Receiver except with the leave of the Court. 
The latter rule is founded upon the doctrine 
that a suit against the Receiver is in sub- 
stance asuit against the Court that appoint- 
ed the Receiver and that, therefore, a suit 


against the Receiver should not be permit- .. 


ted exeept upon leave duly obtained from 
the Court that appointed the Receiver. 1t 
was contended before us that this rule would 
not operate in thecase where a stranger to-the 
action is asserting his possession asagainst, 
ethe Receiver who is notin possession, but 
the answer to thab argument is to be found. 
in the decision of the Court of Appeal in 
Searle v. Choat (1). In that case the defend- 
ant obtained a decree against one Davies 
for £ 211 and costsand he obtained an order 
by way of equitable execution that a Re- 
eéiver should be appointed to receive the 
rents and profits amongst cther things of, 
certain lease-hold houses in which Davies 
was interested and the appointment was 
expressly made without prejudice to tha 
e rightsof the prior encumbrancers on the 

said premises*vho might,thitk proper to 

take possesgion of the same by virtue of 

their respeetivd securities, or, if any prior 

enctumbrancer wasin possession, then without 


EU (1884) 25 Oh, D, 723; 58'L, J. Ch. 300; 32 W, R. 


. 
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prejudice to such possession. Now it happen- 
ed that the plaintiff was in possession by vir- 
tue ofa mortgage which had been executed 
in his favour by Davies. “The order appoint- 
ing the Receiver undoubtedly protected the 
rights of the plaintiff in so far as it declar- 
edthat the Receiver was fo take posses- 
sion without prejudice to the possession of 
the prior encumbrancers. But notwithstand- 
ing the order—the Receiver served, notice 
upon the tenants calling upon them to pay 
rent to him, Thereupon the plaintiff who, 
be it remembered, was a stranger to the 
action in which the Receiver was appointed 
and was actually in possession of the pro- 
perties, instituted a suit against the defend- 
ant who wasthe plaintiff in the action in 
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iff has not taken the trouble to represent 
the facts to the District Judge of Hooghly. 
We know all the facts, but it is obvious that 
the learned District Judge of Hooghly is not 
aware of the facts that all the documents of 
title stand in thename of Mahabir Prasad, 
that Mahabir Prasad was recorded in the 
Land Registration Department as the owner 
of the properties and that the present plaint- 
iff has been substituted in the records of 
she Land Registration Department as the 
son of Mahabir Prasad. I may mention thas 
the learned Chief Justice ofthis Court sit- 
ting with another Judge came to the con- 
clusion, itis true in an interlocutory pre- 
ceeding, that there was no reason to take the 
view that Kashi Nath was not the son of 


which the Receiver was appointed and also *Mghabir. 


as against the Receiver and claimed an in- 


As has been pointed out, there are two 


junction as against the Receiver restraining remedies available to the plaintiff, one to go 
him from interfering in any way with the to the District Judge and apply to be ex- 
possession of the plaintiff. This application amined pro interesse suo, the other to in- 
was refüsed on the ground that the proper stitute à sulit “as against the Receiver with 
procedure was for.the plaintiff to come to *the sanction of the learned District Judge 


the Court that had appointed the Receiver 
and ask for leave of the Court before tak- 
ing any proceedingsagainst the Receiver. 
leannot distinguish the facts of that case 
from this case and I have xot been referred 
to any authority whichin any way throws 
doubt.upon that case, At the same time 
Iam clearly of opinion that the rule which 
protects strangers to the action operates and 
that the possession of such strangers cannot 
be interfered with by the Receives, The 
conclusion to which I arrtve on a consider- 
ation of these different principleg is this, that 
so longas the stwanger who$e possession is 
challenged by the Receiver acts strictly on 
the defensive, the Receiver cannot touch hime 
in any way, but that, if he comes as a com- 
plainant and asks theCourt to investigate 
the conduct of the Rectiver, he must obtain 
the loave of the Oourtby which the Receiver 
was appointede Now inthis case the plaint- 


iff is complaining of the action of the Re. 


ceiver. He is the plaintiff in the action 
and is asking tlte Court to restrain the Re- 
ceiver from taking certain actions against 
him, In my opinion the authority to which 
I have referred establishes that he must go 


of Hooghly. As Ihave said, in a case of this 
nature, where complicated questions of facts 
arise, the proper remedy would be asuit with 
the leave of the Court. The leave of the 
Court has not been obtained, but itis still 
open tothe plaintiff to go to the Court of 
the learned District Judge of Hooghly and to 
obtain the sanction of that Court to the 
suit. So far as the injunction is concerned, 
I am clearly of opinion that that order must 
go as the leave of the Court had not been 
obtained at the time when the order for 
injuncsion was passed as against the Re- . 
ceiver. Ihave asked Mr. Pugh to repre- 
sent to his'elient that it will serve no uses 
fül purpose if he pessists in . making 
attempts to obtain possession of the pro- 
perties,e from Kashi Nath through Police 


‘aid. Until it is determined in 2 suit to 


which he is a party that the disputed pro.” 
perties belong toe the Tarkeshwar shrine, 
Kashi Nath would be entitled to. rely on his 
pogsessory title and resist every attempt on 


the part of the Rebeiver to take possession 


of the properties and I strongly recommend 
thatmo further action should be taken in 
the matter by the Receiver unttl this suit is 


to the Court which appointed tha Receiver, «decided, but, of course, the learned Subo- 
represent the facts to that (Gofirb and ask dinate Judge cf Shahabad would have “no 
the sanction of that Court for leave to sue power to decide theesuit until leave of the 
the Receiver. Icannot im#@gine-that any ‘District Judge of Hooghly has first been 
Court can possibly refuse its sanction if ull obtained. , . . 
the facts are brought to the notice of that “In the view which T take I would allow 
Oourt, Mr, Pugh informs us that the pleint- the appeal, set aside the order af the leat. 
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ed Subordinate Judge and dismiss the 
application of the plaintiff. 1 would make 
no order for costs either in this Court or 
in the Court below. 


Allanson,-J.—I agree. 
B. K. P. . Appeal allowed. 


A, N. A. * 


RANGOON HIGH COURT. 
Civit MisogLLANEOUS No. 120 or 1926. 
January 27, 1927. 

Present :—Mr. Justice Ohari, . 
KHATIZA BEE BEE—PzrTITIONER 
versus 


. 
L E. ABOWATH AND OTHERS—HRESPONDENTSS 

Arbitration Act (IX of 1899), s. 11—Award sent 
to Court—N otice by arbitrutors—Failure to give notice 
—J'iling of award—Notice by Court—Appearance— 
Objections to award—Limitation, whether saved— 
Procedure—aAward sent by one arbitrator, effect of. 

T'he object of s. 11, cl. (2) of tlie Arbitration Act 
is to give timely notice to the parties of the filing ob 
the award,and the failure to give the notice by the 
arbitrators is a fatal irregularity. Without such 
notice the award cannot be filed, nor notice issued 
by the Court. If the notice is issued by the Court, 
the appearance of the party in answer to such 
notice cannot be held to legalise it. fp. 801, col. 1.) 

In such a case asthe above there can be no ques- 
tion of limitation as barring the filing of objections 
to the award, as there is no award properly filed ; 
and the Gourt should direct the return of the award 
to be filed anew according to proper procedure. 
Y a not necessary that allthe arbitrators should 
join in sending the award to the Court, any one 
arbitrator canon behalf of himself and the others 
send the award to the Court. [ibid] —— 

Mr. Kalgyanwala, for the Arbitrator. 

Mr. Keith, fer the Petitioner.e 

° Messrs. S. N. Sen and Doctor, for the, 


Respondents. : : 
JUDGMENT. —In this case an award 
was delivered by certain arbitrator& On the 


*. 3lst of May, 1926, the award was sent by Mr. 


Patker on the instructions of one Voraji to 
the Court, with a note to the effect that the 
award be filed in Court. It was not ac- 
companied by a translation of the award, 
but -it was accompanied by Rs. 100 the 
translation fees. That letter was received in 
Court on the istpf June, 1926. After d great 
deal of delay due to want of translation 
‘aad the raising of a .question whether it is 
necessary foh%ve a stamped application for 
the purpose of filing the award, the Deputy 
e Registrar on the stb of May, 1926, made a 
note that the award was nol accompanjed 
lay copies of the notiees issued by the arbi- 
$rators to the parties in compliance with the 
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requirements of s.1lof the Indian Arbi- 
tration Act as required by r. 1. After mak- 
ing a note to that effect the Registrar passed 
the following order:— 

"Issue notice under r. 9 to the parties for 
26th July, 1926, by which date applications 
to remit or sêt aside the award must be 
presented." The letter forwarding the 


award was not only not accompanied by, 


copies of notices but was also unaecom- 
panied by the proceedings before the 
arbitrators as required by r. l of the rules 
framed under s, 20o0f the Arbitfation Aet. 
On the 14th of July, 1926, notices were 
issued from the Court and were served on 
the parties either on the 20th or on the 
$2nd of, that month. These notices were 
mot in conformity with the order of the 
Registrar, as it notified to the parties that 
the 26th of July was fixed for hearing 
objections and also contaiged intimation 
that applicationsif any to remit or set aside 
the award should be’ presented within 
ten days after the service of the notice, 
This is also contrary to r.'0 which makes it 
obligatory on the Court to fix the tenth day 
from the date of the filing the award as 
the day on or before which objections have 
to be fled. On the 17th of July the 


proceedings before the arbitrators were filed : 


in Court but copies of notices were not 
filed, Iam informed, and itis not denied, 
that, as a matter of fact, the arbitrators had 
not served any notice on the parties as 
required by s. 1], cl. (2) of the Indian 


[4 


Arbitration Act. * On the 26th of July, 1926, : 


Cowasjee, Sen and Banerji for the 2nd 
respondent appeared in*Courtand at the 
request of Mr. Surridge on their,behalf the 
matter was allowed to stand over for a 
fortnight, On “the 2nd of August, 1920, 
Mr. Banerji filed hi$ objections on behalf 
of the 2nd respondent. Itis contended 
before me that theobjections are time-barred, 
It was filed qa the 2nd of Atigust, 1926, and 


.Whetherthe ten days be calculated from 


the 20th or the 22nd July or from the 8th 


of July it is equally béyond time. Mr, , 


Sen who appeared forthe 2nd respondent 
does not dispute this but he challenges the 
whole proceeding and draws my attention 
to certain jrregularities and’ illegalities, 
His first objection is that r. f contemplates 
that all €he, arbitrators should join in 
forwarding the award to the Court whereas 


< the award in this case was forwarded by 


Mr, Patker on behalf efa single arbitrator. 
"This, in my opinion, is not a sound objection 
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and any one arbitrator can on behalf of 
himself and the others send the award to 
the'Court, Such a procedure is a sufficient 
compliance with the provisions of the Act. 
His next objection is fhat no notice was 
served by the arbitratorSasrequired by s. 11, 
cl. (2). This, in my opinion, is a fatal objec- 


‘tion. The object of that prdvision is to give 


timely notice to the parties of the filing of 
the award. Rule 1 of the Rules of the High 
Court enables the Registrar to file the 
award only when the award is accompanied 
by copies of the notices. ltis argued by 
Mr. Keith that the conduct of the 2nd 
respondent in subsequently appearing in 
Oourtis a waiver of the notice. Itis trae 
that in response to the notice issued ‘by 
the Court he appeared, but this cannot be 
deemed to be a’ waiver of antecedent 
irregularities. It is only when all the 
provisions of the Act and the Rules are 
complied with that the Registrar is enabled 
to file that” award and issue notices. 
When they have noi been complied with 
he can neither file the award nor issue any 
notice. The issue of the notice is beyond 
his jurisdiction and the appearance of the 
partyin answer to such notice cannot be 
held to legalise it. 

The .position is, therefore, this. The 
objections filed are undoubtedly time-barred 
but there has not been a proper filing of 
the award. The provisions of the Act and 
the requirements of the rules must be 
complied with before the Registrar can file 
the award, It is only when the award is. 
legally and properly filed that it will be 
executable as a decree. Even if, at this 
stage, I disallow the 2nd» respondent's 
objections on the ground that? they are 
time-barred, all these irregularities wille 


' have to be enquired into, ewhen the award 


e 


issought to be executed asa decree. In my 
opinion these are valid and insuperable 
objections. When the attention of the 
Oourt is drawn to these irregularities, the 
effect of which is to make thé filing of the 


: award improper and illegal, the Gourt in the 


exercise of its inherent jurisdiction, is 
pound to take steps to rectify matters and 
the proper procedure is to begin from ‘the 
beginning again. I? therefore, direct that 
the award. be returned to My, Patker, 
the Advocate for Voraji, te enable. the 
arbitrators fo issùe the necessary notices 
before filing the award withy the .proceed- 
ings and copies of such notices. As soongs 
the award is filedand allthe provisions of 
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the Act and the rules have been complied 
with the Registrar will make an order 
to the elect that the award be filed and 
thereupon he will issue notice under r. 9 
directing the parties to file applications if 
any for remitting or setting aside the 
award within ten days from the date of the 
filing of the afvard, No question of 
limitation ean arise as'Art. 178 of the 
Limitation Act is inapplicable and, even 
if it did, the pendency of the infructuous 
proceedings will save limitation. 
N.H» * Order accordingly. 


*. ` S 
, LAHORE HIGH COURT. 
First Civin APPEAL No. 725 ow 1923. 
April 25, 1927. 
Present :—Mr. Justice Addison and 
Mr. Justice Agha Haidar. 
Taz ALLAHABAD BANK, Limirep, 
LAHORE--PLAINTIFF—APPELLANT 
! versus 
RATTAN CHAND CHAWLA AND OoTHERS— 
DgrFENDANTS—HRESPONDEXTS. 

Banker and customer—Bank crediting amount of 
hundi in customer's accounts—Holder in due course— 
Debiting amount of dishonoured hundi—Discharge by 
accord and satisfaction or merger—Right of Bank to 
sue on dishonoured hundis. : 

A Bank which credits the customer with the 
amount of a kundi as soonas itis paid into his 
credit is usually in the position ofa holder in due 
course of the kundi &nd collects the same, not for the 
customer, but for itself. [p. 802, col. 2; p. 803, col. 1.1 

ge v. Mayo (1), followed. 

Jerely adding the amounts of dishonoured hundis 
to thé débit side of an already ovewlrawn account 
of the customgr and showing this debit in the pass 
book does not operate as a discharge of the hundia 
by accord and satisfaction or by merger and does not 
extinguish the rights of the Bank on the hundis 
against the customer or the drawer of the hundis. [p. 
808, cols. @ & 2.] 

First appeal from the decree of the Sub- 
ordinate, Judge, First Olass, Lahore, dated 
the 2nd January, 1923. 

Lala Sardha Ram, R. S., and Sardar Partab 
Singh, for the Appellant. 

Messrs. M. C. Mahajanand H. R. Mahajan, 
for the Respondents, : . 

s 


JUDGMENT. 
e Addison, J.—The plaintiff Bank sued 
for recovery of Rs. 6,677-9-3, principal and 
interest, on two hundis, payable at sight, 
drawn by, defendant No. 2 in favour of 
defendant No..l ona Bombay firm’ They” 
wete endorsed on the 21st June, 1922, to 

e 
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the Bank by defendant No. 1 and were The latter intimated to the defendant No. 1 ` 


dishonoured by “the drawee, due notice of that his account was not in funds to that 
this being given to the defendants. Only  extentand it also intended to return the 
defendant No. 1 defended the suit, his cheques unpaid to the Clearing Bank 
paincipal pleas being (1) thatthe hundis on accountof certain irregularities in them 
were given for collection only and that, so that they might again be presented 
though credit was at once given for them after correction of the irregularities, by 
in the current account «of defendant No. 1 which time degendant No. 1 also might 
with the Bank, they had in fact nothing have placed his account in sufficient funds. 
to do with that account; (2) thatthe Bank The cheques were, however, mislaid and 
later agreed to adjust them in the current not returned to the Clearing Bank that 
account, this being done cn the 18th July, day with the result that in accordance with 
1922, and that, in this way, ¢hey had the rules they were paid. With the con- 
merged in the current account, which was sent of defendant No. 1 the Bank debited 
an overdraft account by agreement; and (3) his account witn their amounts and in this 
that the hundis were discharged by the way this account was overdrawn for the 
amount due cn them being debited inthe first time. The Bank also honoured three 
current eccount and pass book of defend- very small cheques of defendant No. 1 
ant No. 1. It was urged that for these. the next day, i.e., on the 20th June, though 
reasons there was no cause of actionon the his account was then overdrawn. It 
hundis though there was against «efend- could not have refused to do so, seeing 
ant No. l alone on the overdrawn current that the fact thatit bad been allowed to 
account. become overdrawn was due te the Bank's 

It might be mentioned that defendant own act. Thereafter, defendant No. gave 
No, 1 is now an insolvent though this was gio the Bank two hundis on Jhelum and 
not the case when the suit was brought. two on Abbottabad the amounts of which 
The Bank's case wes that there was an were credited to hisaccount at once before 
endorsement of the hundis in their favour collection. This brought the debit balance 
for consideration and that they were not down to Re. 1,298885, Then defendant 
given es collateral security against the No. 1 endorsed, the two suit hupdis in 
overdrawn account. The trial Court held fovour ofthe Bank which immediately on 
(1) that the hundis were not given to the the 21st June gave him credit for their 
Bank for collection; (2) that the liability full amount, thereby changing the debit 
on the current account of defendant No.1 balance to a credit balance of Rs. 4,594-15-7, 
was with the Bank; (3) hut that, by the The same day defendant No. 1 was allowed 
Bank's action in debiting the already .over- to draw out on his own behalf Rs. 4,580 
drawn current account of defendant No. 1 thus reducing jhe credit balance to 
with the amount of the hundis after Rs. 44-15-7, The hundis were not honoured 


' they were dishonoured, they were virtually and their &meunt was debited -by the 


discharged as that was the same thing Bank on the 18th July, f929, in the pass 
ds the payment py defendant No. 1 of book of defendant No. 1. At ethat time 
the sum debited. For reasons whigh his current account was already overdrawn, 
need not be detailed the suit was not com- It is clear from fhe course of these 
pletely dismissed but a decree wa8 given transactions that the undis were given for 
for the snrallsum of Rs. 36-3 withfuture collections. The amounts were credited at 
interest against the defendants. Against onceto defendant No. 1 who in fact by 
this decision the Bank has appeafed. means of thise credit was able to draw 

The current account of defendant No, 1 out Rs. 4,530 cash. There can, therefore, 
with, the Bank opened in May, 1922. It be no question but that .the Bank was 
remained a credij account till the 19th the holder in due course of the hundis, 
June on which date it became a debit The authorities are quite clear on this 
accounf to the extent of Rs. 4,969-4. This point. In Dey v.. Mayo (4) itis said: "There 
was due not toan agreement between the ,is nó doubtthat a Bank which eredits the 
pasties but to an oversight on the part of customer Withe the amount of & cheque as 
the Bank. Tw cheques for Rs. 8,712-14-4 soofias it is paid into his credit is usual- 
gem 2n TUA s. 1 bis Tienenie, ly inthe „põsitipn of a holder in due coürse 
on the lèt une to the Clearifig Bank 4) (192 B3 . 353; 89 L. J. K, ; 
which sent them to .the plaintiff Bark. TUA NA 5.240; TLR, a SIS 

. * A " 
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of the cheque, and collects the same, no: 
for the customer, but for itself.” In Patoju 


Sangayya v. Patojyu Sanyasi (2) it was held 


by the Madras High Court that where, 
from the terms of an enflorsement on a pro- 
inissory note, no accountability can beinfer- 
red between the endorser and endorsee, it is 
not an endorsement for edilection merely, 
and the holder alone can bring a suit on 
thenote. In Ex parte Richdale, In re Palmer 
(8) it was held that when a customer pays 
a cheque to his bankers with the intention 
that the amount of it shall be at once 
placed toehis credit and the bankers carry 
the amount to hiscredit accordingly, they 
became: immediately holders of the cheque 
for value, even though the customer's 
account is not overdrawn. In Halsbury's Laws 
of England, Volume 1, page 592, s. 1212. Jt 
is said that the position of a holder for value 
can be set up by the Bank where cash has 
been given tor the cheque over the counter; 
where the ch®que is paid in in reduction of 
an overdraft; and where the cheque is paid 


ALLAHABAD BANK LTD. t, RATTAN OHAND CHAWLA. 


LJ 
EOS 


have been the one account and, when the 
hundis were returned unpaid, the Bank, as 
an account transaction, simply showed in 
the pass book that defendant No.1 was 
liable to the extené of the dishonoured 
hundis. This did not mean that the Bank 
gave up its rights in the Andis as against 
either of the defendants. On behalfofthe 
respondents it was arguéd that this was a 
discharg$ by merger, ratherthan by accord 
and satisfaction, and reference was made to 
alsbury’s Laws of England, Volume l, 
page $19 It is stated there that a 
cause of action may be extinguished by 
merger, as.when a person who takes a 
security of a higher legal character than he 
already possesses, extinguishes his remedies 
upon the existing cause of action, e. g, by 


«taking a bond -for a simple contract debt 


or recovering.a judgment. But that obvious- 
ly did not happen in the case before us. 
In fact the contention of the learned 
Counsel for the respondents is that the Bank 
gave up a géod cause of action against two 


in on the express condition of being ate persons on a negotiable instrument by ex- 


. once drawn against and is so drawn against. 
In the present case, the account was over- 
drawn, the hundis were paid in in reduction 
of the overdraft which was an accidental 
overdraft and not one bg agreement; the 
customer was at once allowed to draw 
against the credit balance thus established: 
while the endorsement was afullone. In 
‘these circumstances there is no doubt that 
‘the Bank was the holder in due course of 
the hundis. It does not matter tbat the 
amount of the hundis wads carried 
to the current account. In the case of a 
customer of a Bank that is tle usual course, 

| (see Halsbury’s Laws of England; Volume 1, 
page 629, S. 1270). e 

On behalf of the appellant it was argued 
that by merely adding the amounts of 
the djshonoured Aundis to the debit side 
of an already overdrawn account and by 
showing this debit in the pass book, the 

Bank did not discharge the Mundis. This was 
theonly point found against the appellant 

by the trial Judge who held that this meant 
the same thing as the payment by defendant 

No. lof the amounts due on the” hundis 

which were thus discharged by payment. 

This is obviously wrong as it cannot be 
said that there was a discharge by accord 
ang satisfaction.” There appears only to 


(2) 28 Ind. Cas. 545, : , 
(3) (1882) 19 Oh. D. 409; 51 L, J. Ch. 462; 1612 T. 
116; 30 W.R. 262, 


changingit forthe unsecured liability o: 
one of those persons only. Thequestion of 
mergeris one of fact and it is impossible 
to hold that there wasa discharge by mer- 
ger in the present case. 
There are two letters of defendant No. 1 
“to the Bank, dated the 5th and 18th July, 
stating that he will do his best to adjust 
his overdrawn account soon; and itis pro- 
bable that the Bank would not have eued 
on the hundis had the account been adjust- 
ed,as by doing so, the Bank would have 
been paid. But the Bank never agreed to 
give up its rights in the htndis and in 
fact gave *notice of suit on the two 
leundis to both defendangs on the 18th July, 
4.06, on the same day it debited their 
amounjsin the pass book of defendant 
No. 1. Another letter, Ex. D-2., was written 


by the Agent of the Bank on “the same 


day to defendant Wo, 1 giving him two days 
more to settle the account before the guit 
would be brought, but it cannot be inferred 
frém thisletter that the Bank's rights in 
the hundis were given up and that the Bank 
only, held defendant No.1 liable on his cur- 
rent account, though it was prepared not to 


esueif that account was balanced by payment. 


There could be no more emphatic declara- 

tioh by the Bafikthat it tréated the hundis 

«i5, & debt and unpaid than the facts (1) 

that they gaye noticeof suit on the hunds 

te the defendants on *the 18th July, 1932, 
*. 
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the date when the debit was made and (2) 
that the Bauk did bring the present suit 
on the 31st July, 1922 [seein this connec- 
tion Brown, Janson & Co.v. Cama & Co. 
(4).] I would, therefore, hold that there was 
no discharge by accord and satisfaction, 
or by merger or*in any other way. ` 

A. very similar case is Ryder v. Willet 
(b. A drew a billon B and endorsed it to 
a Bank where he had an account. . B accept- 
ed the bill but did not pay it. The Bank 
then entered it on the debit side ef A's 
account. The state of A's accoumt, at the 
time of the entry and up to the action was 
against A. It was proved that the Bank 
had, on former occasions, allowed A to over- 
draw his account, though there wes no 
agreemeut to this effect. It was held 
that these facts did not prove a plea that « 
tke Bank had received from A £ 100-6 in 
satisfaction of the bill. Tbat case is similar 
to the present except that this suit is 
against the drawer, who stands in the same 
position as the acceptor did imthe English 
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Alternatively, it was contended that thé 
giving of the hundis was a conditional pay- 
ment towards the overdrawn balance, an 

that, when they were dishonoured, the Bank 
had only the right to fall back on the 
original cause of action, ti, e., the overdrawn 
current account, This argument cannot 
stand and isarwswered by the preceding 
discussion. Once it has been held that the 
Bank is the holder in due course, it follows, 
that it hasallthe rights of such holder. 
This is clearly laid down at the foot of 
page 592 of Halsbury’s Laws of England, 
Vol. 1, s. 1212. Further, the cafe set up 
by defendant No. 1 is i&consistent with 
the above contention. He pleaded that the 
hundis were given for collection and had 
ine fact nothing to do with his current 
account though he received credit in ikat 
account for them. According to his 
pleadings,it was only later that the Bank 
agreed to adjust them in the cuyrent account 
and that, in this way, they merged in that 
account and were discharged. Ile haé failed 


case (see 8, 37 of the Negotiable Instruments ein that part of his case. It was also never 


Aet) . 

Besides, even if it could be held that the 
Bank discharged defendant No, 1 from 
liability by debiting his already overdrawn 
account, that would not mean that defend- 
ant No. 2, who hasnot defended this suit,. 
was discharged. I have held that the Bank : 
was à holder in due course. That being so, 
the position between defendant No. 2 and 
the Bank is that laid doyn in s. 370f the 
Defendant 
No. 2 is liable on the hundis as principal 
debtor while defendant No, 1 is liable as 
surety for the debt. Section 125 of the Gon- 
tract Act has, therefore, no effect while 8.69 of 
the Contract Act dogs not apply as defendant 


No. 2 was not a party to thealleged novation. 


There thus could be no merger gf the 
hundis so far as defendant No. 218 con- 
cerned, into the liability of défendant 
o.1 on his current account. [See ® in this 
connection Loader v. Chartered’ Bank of 
India Australia & China (6)]. Defendant 
No. 2 is obviously liable in any case. ° 
The only other argument advanced was on 
behalf of the respondents to the effeet shat 


there Was one cugrent account and one | 
' liability on it and that the hundis merged e 


iféhat account and thus the Bank had not 
an independtntright of, suit*on the hwnttis, 


(4) (1890) 6 T. I. R. 250. ; sts 
e(5) (183697 O. & P. 608. "m 
(6) 21 Ind. Cas; 222; 6 Bux, L. T, 171s ° 


the case. of defendant No. 1 that.these 
hundis were conditional payments towards 


the overdrawn current accounts, This con- 


tention of respondent's Counsel must, there- 


fore, fail. . 


I would accept the appeal, and decree 
the suit in full with costs throughout and 
future interest at 6 percent per annum from 
date of suit till date of realization against 
both defendants. 

Haidar, J.—I concur. 

R. L, ss Appeal accepted, 


ALLAHABAD HIGH COURT. 
Stconp CIVIL APPEALS Nos. 533 AND 584 or 
925. 

eMay 5, 1927, ° 
, Present :—Mr. Justice IqbalAhmad and 
. Mr. Justice Kendall. 
SUBHAN AL.—DRFENDANT—AÀ PPELLANT 


. versus . 
OHITTU AND aNoTHBR—PCAINTIFFS— 
7 RESPONDENTS. . 


Guardians and Wards Act (VIII of 1890), 8. 20— 


Sale sby guardian—Conditional sanction by Court— 


Non-compliance with condition—Validity of sade— 
Conditions precede and conditions subsequent, differ- 
ence between—Duties of purchaser. ] 
Although a District Judge, while granting per- 
mission to a certified guardianeof a minor to transfer 
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the minor's property, can impose conditions on the 
guardian, yet a distinction must be drawn 
between a condition precedent and a condition sub- 
sequent imposed by the District Judge on the 
guarüiian. Non-compliance with -a condition prece- 
dent will vitiate a transfer uade by the guardian. 
But the same cannot be the effect of non-compliance 
with a condition subsequent unless there is some- 
thing in the order granting permission to transfer 
the minor’s property, casting ale obligation on the 
transferee of that property to do some act subsequent 
‘to the execution of the deéd of transfer in his favour. 
The only duty cast upon the transferee by law is 
that he must satisfy himself that the orde sanction- 
ing the transfer has been strictly complied with by 
the guardian upto the time of the execution of the 
deed of transfer, and that no conditions precedent 
imposed by the order have been violated. Ife the 
conditions precedent have been complied with by the 
iránsferee in conformity with the permission granted 
by the District Judge, a good title will pass to the 
transferee, and the failure of the guardian to comply 


with the subsequent conditions cannot divest the"title, 


already vested in the transferee by the transfer. *[p. 
806, col. 1.] ` 


Dyam Khan v. Sarat Chandra De (1) and Kunja 
Mal v. Gauri Shankar (2), followed. ] 


Sri Thakur Kishori Ramanji Maharaj v. Duley 
Ram (3), distinguished. 


Sectnd appeal from a decree of the Dis- 


trict Judge, Agra, dated the 16th of De* 
' sember, 1924. - 


Mr. N. P. Asthana, for the Appellant. 
Mr. P. L. Banerji, for the Respondents. 
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The defence to the suit,was.that the sale 
deed in dispute was executed by Musam 
mat’ Kelo for valid, necessity with the 
previous permission of the District Judge, 
and the plaintifis were not entitled to avoid 
the same. 

Both the Courts below “have held that 
the sale-deed .mugt be taken to have been 
executed without the permission of the 
District Judge and is, therefore, voidable at 
the instance of the minor plaintiffs; but 


einasmuch as it was proved thata sum of 


Rs. 594 but of the sale consideration, was 
taken for the benefit-of the minors, the 
plaintiffs were entitled to a decree declaring 


the invalidity of the sale-deed subject 


to the payment-of Rs. 594 to the defendant. 

It is common ground that on the 8th of 

pril, 1916, Musammat Kelo applied to the 

istrict Judge for permission to sell a 
house belonging to the plaintiffs in order 
to pay certain debts, and the District 
Judge, because of certain mistakes in the 
draft of thé proposed ‘sale-deed which was 
filed along with the application for per- 
mission to sell the house, rejected the appli- 
cation with liberty to the applicant (the 
plaintiffs’ mother) to file a fresh application. 


On a second application being filed the 

JUDGMENT.—This is a defendant's District Judge onthe lothof July, 1916, 
appeal and arisesout ofa suit brought by granted permission to Musammat Kelo to 
two minor plaintiffsfor a declaration that sell the house for Rs. 925 and passed the 
asale-deed, dated the 25th of July, 1916, following order :—‘Permission is granted 
executed by their mother,  Musammat as prayed on condition that proof of pay- 
Kelo, who was appointed their guardian ment of the decretal debt be filed.” On 
by the District Judge, in favous of the the 25th of July, 1916, the house was sold 
defendant-appellant, was null and void, and 4o the defendant for Rs. 925 out of which 
was ineffectual to adversely, affect their Ra 5f had been paid by the defendant to. 
title to the hquse conveytd by that sals- Musammat Kelo prior to thé execution of 
deed.. The plaintiffsalleged thatthere was the sale*deed and Rs. 875 were paid he- 
no legal necessity for the transfer made ‘fore the Sub Registra» Musammat Kelo 
by their mother, and that the saleby her paid the debts for the discharge of whick 
was made without the permission of the : thesaje had been sanctioned by the District 
District Judge and *as such was voidable Judge, but did not file ‘proof of the pay- 
at their option. It was also alleged in ment gt the debts, as enjoined By the order’ 
the plaint that the sale-deed was notread dated the 1dthoé July, 1916, and the Dis- 
over and explained to Musammat Kelo trict Judge on the 5th of August, 19:6, 
nor did she understand the bature of the without issuing any notice either to Musam- 
transaction, end though this allegation of mat Kelo or to’ the defendant-appellant, 
the plaintiffs was denied in the written revoked the sanction given by him on the 
statement, no issue was framed on fhe point 15th of July, 1916. Thereafter og the Ist 
by the trial’ Court, and there is no discus- of September, 1916, Musammnat Kelo filed 
sion about this pcint in the judgments an application for cancellation of the order 
of the Courts below and, as such, it is revoking the permission to gell the House 
permissible to "presume that the plaintiffs given by thé District Judge, and along 
. did not attack the validityof the sale deed*' with the application, filed receipts in proof 
on this ground in either of the Courts.be- of payment of debts, but the lekrned Dis- 
low. $ * trict Judge rejected the application on 

. è . e 


. 
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the 9th of September, 1916, It does not . 
clearly appear whether or notthe defend- 
ant-appellant succeeded in getting pos- 
session of the house sold to him. 

The suit giving rise to the present appeal 
was filed about geven years after the execu- 
tion of the sale-deed in favour of the defend- 
ant, viz., on the 16th of July, 1923. 

Both the Courts below were of opinion 
that the permission granted to the guardian 
by the District Judge was a “conditional 
‘sanction” and the condition not, having 
been complied "with, the sale-deed was 
voidable at the instance of the minor plaint- 
iffs, We are unable to agree with the view 

taken by the Courts below. 

It is true that a District Judge, while 


granting permission to a certified guar- , 


dian of a minor to transfer the minors 
property, can impose conditions on the 
guardian, but a distinction must be drawn 
between a condition precedent and a con- 
dition subsequent imposed by, the District 
. Judge on the guardian. Non-compliance 
with acondition precedent will vitiate a 
transfer made by the guardian. But the 
same cannot be the effect of non-compli- 
ance with a condition subsequent unless 
there is something in the order, granting 
permission to transfer the minor’s property, 
casting an obligation on the transferee of 
that property to do some act subsequent 
to the execution of the deed of transfer 
in his favour. The only duty cast upon 
the transferee by law is* that he must 
satisfy himself that the order sanctioning 
the transfer has been strictly complied 
. with by the guardian upto the time ef the 
execution of the deed of transfer, and that 
ne conditions precedent imposed by the, 
order have been violated, If the conditions’ 
precedent have been complied with by the 
transferee in conformity with the pernsission ` 
granted by the District Judge, a good 
“title will pass to the transferee, amd the 
failure of the guardian to comply. with the 
subsequent conditions cannot divest the 
title already vested in the,transferee by the 
transfer. If by the order sanctioning the 
transfer, the. guardian and not the trans- 
feree is directed to docertain acts after the 
execution of the * deed of transfer, the 
failure of the guardian to comply with that 
direction canwof,affeot the validity of , the 
transfer. The view thdt we take is in, 


consonance with the view taken in the cage s 


of Dayam "Khan v. Sav at Chandra De (1) and, 
(1) $5 Ind. Cas, 421; 26 C. W.N. 218. 


* 
* 
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with the view taken by Richards, J.,in the 
ease of Kunja Mal v. Gauri Shankar (2). 
In the case last mentioned Banerji, J., took 
a view opposed tọ the view taken by 
Richards, J. Butit appears that the trans- 
feree in that case had not complied with 
the permission e granted by the District 
Judge directing him to pay the full 
consideration for the transfer and had 
retained a substantial portion of the 
consideration in his own hands. It does not 
appear from the judgment of Banerji, J., 
whether he regarded the condition imposed 
by the District Judge in that particular 
case as a condition precedent or a condition 
subsequent to the execution of the sale- 
deed by him. : 

The Courts below have also relied on the 
case of Sri Thakur Kishori Ramanji Maha- 
raj v. Duley Ram (3). It was pointed in that 
case that the decision in that case was con- 
fined to the facts of that particular case, and 
the learned Judges who decided that case 
eefrained from “entering into the question 
whetherinall casesrevocation of thesanction 
will affect or not a transfer made previously 
to the revocation”. Moreover, in that case 
a much larger property than was sanctioned 
tobesold by the District Judge was sold 
by the guardian. “It appears to us that the 
view that weare taking is not in conflict with 
the view taken in the ease of Sri Thakur 
Kishori Ramanji Maharaj v. Duly Ram (3). 
In the present ease we are unable to hold 
that the condition that was imposed by the 
Distriet'Judge and was not complied with 
by the guardian wasa condition precedent, 
and not a“ cgndition subsequent. The 
condition that the District “Judge imposed 

as that proof of paymente òf the 

ebts .should be submitted to him. 
Obviously the debts gould only be paid 
by the consideration foy the sale-deed, and 
that consideration could only come” into 
the hands of the guardian by executing the 
sale-deed in faveur of the deféndant. It is 
clear, therefowe, that proof of payment could 
not be submitted before the District Judge 
until the sale-deed had been completed. 
Therefore, in our judgment, the condition 
as regards the filing of proof of payment of 
the débts was a condition subsequent and 
*the failure ef he guardianto comply with 
that eondition cannot affect+the :talidity E 


MOERS L.e J. SONA. W.N. (1905) 274; 1M. L. "m. 
(8) 78 Ind. Cas, 226; 22 A D. J.155; A.I.R. 1994 
Al. 474; L. R. 5 A. 77 Oiv. , 
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'thesale-deed in favour of the defendant- 
appellant. 

We may note in passing that, as a matter 
of fact, proof of payment of the debts was 
filed by Musammat Kelo along with the 
application that she made to the District 
Judge on.the Ist of September, 1916. 

For the reasons given above, we hold that 
the rights of the case were entirely with 
the defendant and not with the plaintiffs. 
Accordingly weallow the appeal, set aside 
the decrees of the Courts below anti dismiss 
the plaintiffs’ suit with costs in all Courts. 

A. N. 4. Appeal allowed. 


LAHORE HIGH COURT. 
Finst Crvin APPEAL No. 2128 or 1922. 

» November 9, 1926. 
Present;—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 

BAL KISHAN-BASHESHAR NATH® 
. DEFENDANTS—AÀPPELLANTS 
versus 


S.M. FAZAL ELAHI-—PraIiNTIFF— 


: RESPONDENT. 

Contracts ~O. I. F. Contradi—Property when passes 
— Intention of seller—Billof Lading sent to Bank for 
delivery to buyer on payment—Property, whether 
passes before payment—Suit for price of goods, main- 
tainability of. 

Although in the case of a C. I. F. contract the 
property in the goods may be said to pass as soon 
as they are shipped, the question is alyays one of 
intention, and if the seller, retains the power of dis- 
posal or the jus disponendi it cannot be said that he ° 
‘intended the property to pass. [p. 808, col. 2.] 

Where the seller sends the Bills of Lading endorsed 
in blank with the necessary drafts to a Bank who as 
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Balkishen Das for the apan of a sum of 
Rs. 5, 837-15-0. 

The plaintiffs claim was Based on two 
indents dated the 8th January, 1920, and 
signed by the defendant firm for the supply 
of certain tweeds ‘which the plaintiff was 
to procure from England. , 

These indents were drawn up in the form 
in use by the Delhi Pigce-Goods Associa- 
tion, vide Exs. P-3, P-4 and P-5 (Pages 4— 
10 of the Paper Book). 

The plaintiff alleged that the indents 
bad begn complied with andthat the de- 
fend&nt firm had been duly supplied with 
the relative invoices and shipment samples 
or patterns ; and further that drafts drawn 
by the shippers on the defendant firm had 
been accepted by the said firm but not 
retired on due dates. It was further alleged 
“hat the contract goods had arrived and 
were lying with the National Bank of India, 
Limited, at Delhi at the defendants' risk, 
the defendant firm having feiled to take 


. delivery of,the same against payment. 


The plaintiff claimed a lien on these goods 
as an unpaid seller and prayed for a decree 
for the amount stated above as the price of 
ihe said goods. 

The defendant firm admitted the execu- 
tion of the twe indents but pleaded that 
they were mere offers which had to be 
accepted before the contracts were complete, 
and that no valid acceptance had been 
made. It was further pleaded that the 
invoices and shipment patterns had been 
returned to thé plaintiffyand that the "drafts 
drawa by the shippers had been accepted 
under a misapprehension, It was also 
urged that the plaintiff wag not entitled te 
sue forethe price of the goods either in 


his agerfts were to deliver the shipping document tos law or under the terms of the indents end 


the buyer against payment, the seller must be hel 


have intended to retain tle property in the pace * 


until payment of the &rafts and property does not 
pass tothe buyer on*their acceptance of the said 
drafts. The seller cannot, therefore, under such cir- 
Pas d" sue forthe price of the goods. [p. 809, 
co 

First appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated the*3lst 
May, 1922. 

Messrs. M. S. Bhagat and Gobind. Ram, for 
‘the Appellants. , 

Messrs. Sardha Rum and Bishen Math, mr 
ihe Respondent. 


pi UDGMENT. $ 

' Broadway, J.—Thj appeal has arisen 
out of an action brougllt by S. M. .Fazal ° 
Elahi against the firm of Basheshar Nath, 


that the plaintiff, not having retired the 
drafts as“ drawee in case of need ” could 
not transfer the property in the goods which 
were also not in accordance with the con- 
tracte 
Finalby, it w&s urged that the plaintif 
had no locus standi to sue, as Le was only 
ean agent. The trial Court settled tke follow- 
ing issues :— 
(1) Were the two sutt contracts Kada 
entered into between the parties? s 
(2) Have plaintiffs as lecu standi to bring 
i action ? 
(3) Were the drafts 'acgepied inadvértent- 
“ly, ifso how dées it affect the claim ? 
(3)*Were plaintiffs ready and willing to 
perform their part of the suit contract? and 


“a 
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did defendants break them? If so, how’ 
and when? > e : 

(5) Had the property in goods passed to 
the defendants ? . 

(6) If so, does not the suit lie for price of 
goods under law or indertt terms? 

(7) Are defendants estopped from raising 
any orall the pleas incorporated in the above 
issues on account ef their conduct, if any, 
and in view of the terms of the sait con- 
tracts ? 

(8) At what rate ofexchange the amqunt 
due to the plaintiffs should be caloulgted ? 

(9) To what amount inall for price and 
goods, interest and other charges, if any, 
are plaintiffs entitled ? 
and finding the defendant firm was liable, 
granted the plaintiff a decree for a sum 
“of Rs. 4,892 with proportionate costs dnd 
alien on the suit goods till re-payment of 
the amount decreed with future interest 
at Rs. 8 per cent. per annum till realization 
on that amount.” Against this decree the 
defendant firm have preferred ethis appeal. 

Only two points have been argued at the 
Bar. First, it has been contended that the 
offers made in the indents never having 
been accepted no completed contract had 
been entered into between the parties; 
and secondly, it was urged that there had 
been no such ‘appropriation’ of the goods 
as could have or had transferred the property 
in them to the defendant firm and that the 
suit to recover the price was, therefore, in- 
competent. . , 

The first question need not detain us 


long. It has been. proved beyond doubt, 


that the goods were shipped in accordance 
with the said.indents, and that, in “dhe 
course, the relative invoices and shipment 
paterns were made over to the defendant 
firm by the plaintiff. The defendant firm 
also accepted the drafts when forwarded 
to them by the National Bank of Iħdia, 
Limited, and in these cireumstances*I have 
no hesitation in agreeing with the® trial 
Court's finding that the “contratts were 
completed ones. 

In order to decide the seeond question i? 
js necéssary to go into certain details. The 
goods ordered by fhe defendant firm are 
* what are known as “stock goods." On receipt 
of the two indents “the plaintiff placed the 
ordejs with the firm of Messrs. G. Atherton 
and Company® ofeLiverpool. Atherton and 
Company iu due course shipped the goods, 
the Bills of Lading being ‘made out in their 


BAL KISHAN-BABUZSHAR NATH D. FAZAL ELAHT, 


[102 T. 0. 1927) . - 


drafts to the National Bank of India, 
Limited, at Delhi who astheir agents were 
to deliver the shipping documents to the 
defendant firm against payment. The Bills 
of Lading were endossed in blank. 

The contracts were c. i. f. contracts and it 
was urged by Mr. Sardha Ram for the 
plaintiff-respondgnt that in such contracts 
the property in the goods passed to the 
buyer as soon as the goods were shipped 
and that, therefore, the finding of the trial 

e Court tifat the property in the suit goods 
had passed to the defendant firm was. 
correct. . 

Taken as abroad proposjtion I have no 
doubt that in the case of c. i. f. contracts the 
property in the goods may be said to pass 
as goon as they areshipped, but the ques- 
tion is always one of intention, and if the 
seller retains the power of disposal* or the. 
“ jus disponendi " it cannot be said that he 
intended the property to pass. 

“Tf the seller takes a Bill*of Lading 
making the goods deliverable to himself 
qr to his agent at the port of discharge, 
thus retaining the power of disposal of the 
goods, the property and risk will refnain 
with him. But if he endorses and sends 
the Bill of Lading to the buyer, the pro- 
perty and risk will, thereupon pass to the 
buyer "see Delaurier v. Wyllie (1) and 
M'Dowal v. Snowball (2) cited in Aitkin's 

. Sale of Goods, page 161. 

On the other hand if the seller takes a Bill 
of Lading making the goods deliverable to 
the buyer, the property and risk ordinarily 
passes to the buyer on shipment of the 
goods. 

After an eamination of% Benjamin on 
Sale," 6th Eflition, page 420 et seg and the 


+ fgllowing authorities referred to by Counsel, 


viz, Marji Jeta v.,Honnavar Puthu Hari 
. Pai (3), Karachi Steam, Roller Flour Mills 
v. Indo Continental Agency (4), Rustamji 
A. Dubash v, Haji Hussien Lari (5), Nazar- 
ali Samsuddin v. Malwa & Co. (9), Ford Au- 
tomobiles (India Ltd. v. Delhi Motor and 
Engineering Go. (T), Firm Raghunath Das- 
Ram Sarup v. Firm Ghamandé Lal-Narain 
Das (8), Gulab Rai-Sagar Mal v. Nirbhe 


(1) 17 R. 173. " ; 

(2) 7 & 35. 
e (3) 31 Ind. Cas. 336; l8 M. L. T. 457. 4 

(4) 37 Ind. Of.e7;010 S. L. R. 118. e, 

(5) 59 Ind. Cas. 515: 22 Bom. L. B. 1165. 

(6) 64 Ind. Cas.«943, 23 Bom. L. R. 1108. be 
* (7) 70 Ind. Gas. 13% 24 Bom. L. R. 1140; A. L R. 
1923 Bome 125. 


owf name, and sent them, with thà necessary e ^ (8) 86 Ind. Cas. 794; A. I. R. 1925 Lah, 586. 
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Ram-Nagar Mal (9), Fintay Muir & Go. v.. 
Radhakissen Gopikissen (10), Lilladhar 

Jairam Narranji v. George Wreford (11) 

and Bank of Morvi, Ltd. v. Baerlein Brothers 

(12), I consider that the*following rules 
will be of assistance in the case :— 

(1)In the case of a contract for the 
sale of unascertained goods orfinarily, ship- 
ment on boarda ship of or chartered for 
the buyer, isa sufficient appropriation to 
pass the property. 

(2) If the seller when shipping the goods 
takes the Bill of Lading to his own order and 
does so notes agent or on behalf of the 
buyer, but on his own behalf, he thereby 
reserves to himself a power of diposing of 
the property and there is thus no final ap- 
Propriation and the property does not, on, 
shipment, pass to the buyer. . 

(3) If, in order to secure the contract price, 
ihe seller sends the Bill of Lading with a 
Bil of Exchange attached, with directions 
that the Bill of “Lading is not to be handed 
over to the buyer tillacceptance or payment 
of the Billof Exchange, the appropriation 
is not absolute, but until aceaptance or pay- 
ment of the Bill of Exchange or tender of 
the price, is conditional only, and until such 
acceptance or payment or tender, the proper- 
ty in the goods does not pass to the buyer. 

(4) Tf the seller discounts a draftupcn 
the buyer with a Bank and authorises the 
Bank to make over tothe buyera Bill of 
Lading to the orderof the seller and en- 
dorsed in blank by him upon the buyer's 
acceptance of the draft, the seller mugt be 
held to intend to transfere the property in 
the goods when the draft is accepted, but 

“to retain the propezty in the geods till such 
acceptance. * 


Now in te present casethe Billsof Lading e 


were taken to the order of. Atherton and 
Company, the sellers, and were sent, endors- 
‘ed in blank, to the National Bank of India, 
Limited, at Delhi together with relative 
drafts attached, It isclear that the Bank 
was acting as theagents of thfsellers and 
had been directed to deliver tlfe Bills of. 
Lading to the buyer against payment, and 
not merely on.acceptance of the said drafts, 
In these circumstances it seems fo me 
that the sellers must be held to have 


RI 79 Ind, Oqss194; 4 Lah, 423; A. €. R. “1924 Lah.- 


(10) 3 Ind. Cas. 185; 36 C. 736. * 

(11) 17 B. 62; 9 Ind. Dec. (N. s.) 41. / 3 

(12) 79 Ind. Cas. 1012; 48 B 374; 26 Bom. L. R? 1555 
A. I. R. 1924 Bom. 325. 2 $ 
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intended to retain the property in the 
goods untilthe payment of the drafts and 
that, therefore, the property in the suit goods 
did not pass tothe buyers on their accept- 
ance of the said drafts., — . i 

In this view ofthe case itis clear that 
the suit for the priee of the goods was in- 
competent and must fail. 

The drafts have not been « retired by the 
plaintiff aifl the goods have not yet been 
sold. No application for the amendment of 
the plaint was or has been asked for and, 
therefore, this appeal is accepted and the 
suit dismissed with costs throughout. 

Zafar Ali, J.—1 agree. 

A, N. A. Appeal accepted, 


ALLAHABAD HIGH COURT. 
Srconp Cryin APPEAL No. 1498 or 1924. 
“May 2, 1927. 

. Present :—Mr. Justice Ashworth. 
MAN SINGH AND aNnoTHER—PLaINTIFFS-— 
APPELLANIS 
versus 
CHUNNI SINGH AND OTAERS-— DEFENDANTS 
— RESPONDENTS. 

Agra Tenancy Act (JI of 1001) ss. 20, 24— 
Océupancy holding—Sub-lease—Agreement that tenant 
may appropriate rent—No liability to pay rent to 
lessor—T'ransaction, whether amounts to transfer-— 
Right of landlord under void sul-lease--Mere right io 
damages—Attachment, Jegulity of—Civil Proceduge 
Code (Act, V of 1908), s. GU (fj. y 

A sub-lease contemplated by s. 24 of the Agra 
Tensney Act must be an agreement whereby 2 person 
as sub-fengnt promises to pay something in cash or 
kind in the future, and where it isageced that the 
whole rent ma be appropriated by the sub-tenant in 
a particular manner so that no liability to pay any- e 
thing in cash or kind remains with him, the trans- 
actio& does not amount to a sub-lease; but is a 
trausfer forbidden by s.:0 of the Aet tp. 810, col. 
1] 
Bhawani e. Chaudhari Mangali Singh (1),  ful- 
lowed. ; 

Where an agreement gurporting to be a sub-leaso 
is void under s. 20 ofthe Agra Tenancy Act, the 
transfercr has no right to rent as such from the 
transferee. He has only a mere right to sue for 
damages, and this right cannot he attached ureler 
s. 60 (f) of the Code of Civil Proaedure, jp. 811, col. 
1] 

Secónd appeal from a degrce of the*Sub- 
ordinate Judge, Bulandshahr, dated the 
30th of May, 1924, ° . 

We. K.C. Mitat, forthe Appelldnis. 

Dr. N. C. Vaish, for the Respondents. 

JUDGMENT.—This second «appeal, 
arises out of*asuit brought by the plaintiffs- 

e. 


. 
. 
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appellants for a declaration that defendant 
No. l-had no tight,in execution of a decree 
against defendants Nos, 2.and 3; to get 
attached and sold the right to realise a 
sum of Rs. 190. .The facts of the case 
are as follows:— 

Defendant*No.l is said by the respond- 
ents’ Counsel to be the zemindar of the 
holding. Defsndants Nos. 2 and 3 are the 
occupancy tenants. The plainttffs obtained 
possession of the holding from defendants 
Nos. 2 and 3 under an agreement purporting 
to be a sub-lease dated the 29th June, 1921. 
This document recited that the plaintiffs 
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Oourt; hence this suit for declaration, It 
may be mentioned that, subsequent to the 
filing of this suit, the alleged liability of 
plaintiffs to pay Rs. 190 in respect" of the 
year in questionfhhas been put up for sale 
and purchased by defendant No. 1. 

The trial Court held that plaintiffs were 
entitled to &he declaration inasmuch as 
under their lease they were not bound to 
pay any rent to the d«fendants Nos. 2 and 3. 
In first appeal this finding was set aside on 
the ground that the lease of the 29th June, 
1921, by the.defendants Nos. 2 and 3 to the 
plaintiffs was not sub-letting within the 


should occupy the holding as sub-tenants “meaning ofa. 24 of tha Tenancy Act and 


of the defendants Nos. 2 and 3 on an yearly 


consequently it was atransfer of the irfterest 


rental of Rs. 190. It recited further that no of an occupancy tenat forbidden by law 
payment incashor kindof the Re. 190 should ,unders. 20 of the Tenancy Act. The lower 
be made by the plaintiffs to the defendants , Appellate Court accordingly dismissed the 
Nos. 2and 3 but that thissub-rent,as soon as suit 


it became due, should be appropriated in the 
following manner. Rupees 51-12-0 were to be 
paid to the proprietor of the land as rent- 
in-chief ly the plaintiff en behalf of the 
defendants Nos.2 and 3. The remainimg 
Rs.138-4 were to be retained by the plaintiffs 
as payment towards advances made under 
simple money bonds dated respectively 
15th January, 1917, and the 29th June, 1921, 
Atthe end of five years the holding was to 
be given back by the plaintiffs to defendants 
Nos. 9 aad 3, and there should be no 
accounting up to the end of the five years. 
Defendants Nos. 2 and 3should have no 
night to get back the holding by redemption 
or otherwise and the plaintiffs should have 
no right to keep possession of the holding 
even if their money due under the money 
bonds had not been realised. Onthe 6th 
January, 1922, defendant No. 4 got a simple 
money-decree against defendants Nos. 2 ang 
8. Itis said by his Counsel that defegdant 
No. 1 (at present respondent) got this simple 
money-decree as a decree for rentof the 
holding due to him as zemindtr from de- 
fendants Nos. 2 and 3., Ho then attached the 
liability (assuming any liability existed) of 
the plaintiffs to pay sub-rentforthe year 1329. 
to, 1330 F.of Rs. 190 æ liability allegéd to 
exist under the,lease of the 29tk June, 1921. . 
The plaihtiffs objected to the attachment on 
the ground that, thelease itself entitled them 
to appropriate the money in the wey 


* described above/that they had done so and 


that nothing remained which defendaat No. 
las zemindar could attach in payment of 
his deeree against defendants Nob. 2 and 3. 


In this appeal the plaintiffez-appellants take 
in effect two grounds. They say that the 
lease to them as sub-tenant8 by defendants 
Nos. 2 and 3 was a sub-lease for ajperiod not 
exceeding five years and was consequently 
valid. Under the terms of it they were 
entitled to pay over to themselves the rent 
due, as coon as it became due, and noright 
toclaim the rent in cash remained due to the 
defendants Nos.2 and 3. This right could 
not, therefore, be attached in execution of the 
decree against defendanis Nos. 2 and à. The 
question then is whether the document of 
the 29th June, 1921, was merely a sub lease 
or amounted toatransfer. It was recently 
held by a Bench of this Court on which I sat 
that a sub-leaseecontemplated by s. 21 must 
be an agreement whereby a person as sub- 
tenant promised to pay something in cash: 
or kind în the future and that gvhere the 
whole sum had been realized before the 
sub-tenant occupied, the transaction did not 
amount to a sub-lease under s. 24 (Bhawani 
v. Chaudhari Mangali Singh (1) degided on: 
6th April, 1927 by Hon'ble Mukerji and 
Ashworth, JJ.). Š 

In the pfesent .case; it is clear that no 
liability tb pay anything in cash or kind 
remained with the plaintiffs. The transac- 
tion was, therefore, atransferand not merely 
a sul-lease for five years, It is immaterial to 
consider whether it should*be considered a 
mortgage, since, any kind of transfer other 
than a Bub4ease as contemplated by s. 24 
would be void. d E 
The ,sécoqd point taken up is that, 


The objection was dismissed. by the lawer: (1) 102 Ind. Cas. 205; L. R. 8 A, 139 Rey 
. . 
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assuming the transaction was an attempt to 
transfer occupancy rights, it was void ab 
initio under s. 20 of the Tenancy Act as 
being forbidden by law. Ifso, no liability 
could ariseout of a void *agreement. The 
plaintiff being in possession of the holding 
under a void agreement may be liable on a 
suit by the defendants Nos,$ 2 and 3 for 
possession under 8.65 of the Contract Act 
or for damages for use and occupation of 
the land, but any such liability has yet to be 
established; At present the only “right 
existing in the defendants Nos. 2 and 3 is 
& mere right to sue for damages which 
cannot be attached under s. 60 (f) of the 
Givi? Procedure Code. This argument 
appears to me unanswerable, 

The consequence is that the plaintiffg 


have no propertyin the hands of defendants, 


Nos. 2 and 3 which can be attached, but the 
-Execution Court has attached a certain sum 
of Rs. 190 in their hands as due to the 
defendants. Nos. 2and 3. It makes no 
difference what that sum is called. If it 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER ‘No. 168 

. or 1920. 

May 20, 1927. 

Present:—Mr. Justice Ross and 

Mr. Justice Kulwant Sahay, 
SOMAR SINGH AND OTHERS«—J UDGMENT- 

DEBTORS—APPELLANTS 


versus è - 
DEONANDAN PRASAD SINGH anp 
OTHERS—DECREE-HOLDERS— RESPONDENTS. 
imitation Act (IX of 1908), Sch. I, Arts. 181, 182 

—Civil Procegure Code (Act V of 1908), O. XXXIV, 
vr. 5, 6 -SMortgage-suit—EF'inal decree—Application 
for enforcement of decree, whether application. for 
execution—Limitation—Application after three years 
from final decree but within three years from decree 
in appeal from preliminary decree, whether barred— 
‘Where there has been an appeal’, interpretation of. 

Appligations for enforcing final decrees for sale in 
mortgage-suits are applications for execution and are 
govefned by Art. 182 and not by Art. 181 of Sch. I 
of the Indian Limitation Act. [p, 813, col. 1.] 

Balwant Singh v. Budh Singh (1), explained and 
distinguished. : 

An application for execution ofa final decree in a 
mortgage-suit, which is presented after the expiry of 


cannot be attached, the plaintiffs appellants ghree years from the date of the final decree but 


are entitled to a decree to thiseffect. They 
asked for a decree that they were the owners 
of the rent attached by defendant No. 1 
against defendants Nos. 2and 3. This may 
be construed as meaning , that they were 
entitled to retain the sum attached by the 
defendant No las due from them (theplaint- 
iffs) to defendants Nos. 2and 3. Rent was a 
misnomer under the circumstances stated, 
but the plaintiffs were entitled to call it rent 
as the defendant No, 1 called itrent. Relief, 
therefore, claimed by the plaintiffs was 
sufficient to allow the declaration justified 
' by the facts and the law. Ineany case the 
plaintiffa ask for any other relief that the 


Oourt might think fit and this is obviously e 


a case where a Court would be justified in 
framing the relief in a different manner to 
that in which the relief was asked for, 


Within three years of the date of the decree passed 
on appeal from the preliminary decree is not barred 
by limitation. [p. 814, col. 1.] 

The intention of the Legislature in using the 
words “when there has been an appeal” in Art. 182 
oi Sch. I to the Limitation Act was that if an appeal 


- in any way imperils the decree sought to be executed 


then the date of the final disposal of the appeal should 
be the date from which the period of limitation ought 
to be computed. The appeal need not necessarily 
be from the decree sought to be executed. [p. 813, 
col. 1] 4 

Christiana Benshawn v. Benarasi Prosad Chow- 


dhury (2), Rai Brijraj v. Nauratan*Lal (3) and Ashfaq 
Husain v. Gauri Sahai (4), distinguished. 
Appeal from an order of the Subordinate 
Judge, Patna, dated tke 17th May, 1926, 
Messrs. L, P. E. Pugh, B. C. Sinha and 
Guru Sahai Lal, for the Appellants. . 
Messrs. N. C. Sinha and B. P. Sinha, for 


the* Respondents. 
* JODGMENT. 


The consequence is that this appeal is Kulwant Sahay, J.—This«is an ap- . 
allowed with casts throughout. The decree peal by*the judgment-debtors against an ' 
of the trial Court will be resfored with the order of the" Subordinate Judge of Patna, 
following variation. Jt will We declared dated the 17th May, 1926, dismissing their 
that thereis nos rentin the hands of the objections to the execution of a decree, A 
: plaintiffs due to defendants Nos. ? and 3 in preliminary mortgage-decree was passed on 
respect of the year1329 to 1330 F. *which the 23rd August, 1921. There was an ap- 
is liable to aftachnfent by the defendant peal against this decree to the Digh*Court 
No.linexeeution of the-defehdant No. l's eby the defendants. During the pendency of 
decree against defendants Nos, 2 &nd 3. the appeal the mortgagee*decree-holder gk 

A4N. A. : Apeal allowed, tailed a finale decree for sal8 under the 


provisions of O. XXXIV, r. 5 of the Code of 
Civil Protedureon the 28th October, 1922, 


The appeakto the High Court against the 


* 
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preliminary decree was dismissed on the 
29th of October,.1925. The present applica- 
tion for execution was made on the 2ad 
February, 1926. The principal objection 
of the judgment debtors was that the ap- 
plication was barred by limitation. The 
learned Subordinate Judge has held that 
under cl, (2) of Art. 182 of the Schedule 
to the Limitation Act time began to run 
from the date of the decree of the High 
Court, and the application was, t erefore, not 
barred by limitation. 

It is contended on behalf of the appel- 
lants that the Article applic&bke is Art. 
181 and not Art. 182. It is next con- 
tended that if Art. 182 applies then time 
should be computed from the dateof thefinal 
decree, 4. e., 28th October, 1922, and not from 
the date of the decree of the High Court in 
the appeal against the preliminary decyee? 

The argument of the learned Counsel for 
the appellants is, that in a mortgage-decree 
the application to enforce the decree is not 
an application in execution, but it is an 
application to carry out the*decree and as 
no period of limitation 18 provided elsewher& 
in the Indian Limitation Act for such an 
application, Article 181 is the only Article 
which can apply. The point for decision,- 
therefore, is as to whether an application to 
enforce a, mortgage-decree for sale is an 
application in execution. It is contended 
that the provisions of the Transfer of Pro- 
perty Act relating to the passing of 

' decrees for sale and making orders absolute 
fôr sale contained in sa. 88 and 89 of the 
Act have been transferred to the Gode of 
Civil Procedure and the provisions. of 
O. XXXIV are self-contained and, the en- 
forcement ôf a final decree for sale under 
O. XXXIV, r. 5 which took thé place of the 
order absolute fer sale under the Transfere 
of Property Act, is not an execution of the 
decree but simply amounts to cargying out 
the order for sale, and the application for 
carrying out the order for sale is governed 
by Art. 181 of the Indian Limifation Act. | 

Iam of opinion that this contention 18 
not sound. . The transfer of the provisions 
ofthe Transfer of Propérty Act to the Code 
of Civil Procedure did not in any way affect 
the period of limitation for execution of a 
decree passede under O. XXXIV, r. 5 

sof the Code. A final decree for sale 
fnder O. XXXIV, r. 5 stands in the 
same position as any ofher decree for 
sale that might be passed by a Civil 
* Court. * The provisions as segards execution 
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of decrees are contained in Part II and in 
O. XXI of the Code of Civil Procedure. Sec- 
tion 31 of the Code confers upon the Court 
the powerto order execution ofa decree 
by attachment gnd saleor by sale without 
attachment of any property. Order XXI, 
r. 11 sub-rule (2) prescribes the particulars 
which an application for executioa should 
contain, and ne of the particulars prescrib- 
ed is contained in el (7), viz., the mode in 
which the assistance of the Court is re 
quirad, whether by the attachment and sale 
or by the sale without attachment of any 
property. The provisions of s, 51 and O. 
XXI, r. 11, therefore, contemplate the exe- 
cution of a final decree forsale made under 
the provisions of O. XXXIV, r. 5 of the 
Code. Mr. Pugh contends that a final decree 
efor sale itself contains an order for sale and 
it is not necessary to make an application to 
the Court executing the decree for an order 
for sale. It is, however, to be noted 
that an application for execution of a 
decrée under O. XXI, r. 11 does not neces- 
sarily ask the Court to make an order for 
sale, it may merely ask the Court to effect 
the sale without attachment of the property 
which had been ordered to be sold in the 
final decree for sale under O. XXXIV, r. 5. 


Reference is made to the decisian of the 
Allahabad High Court in Balwant Singh v. 
Budh Singh (1). In that case an application 
for execuuou ofa final decree for sale in a 
mortgage-suit was pending, and during the 
pendency of that application a suit was 
instituted to set aside the decree on the 
ground offraud, The execution was stayed 
by an order dated the: 9th December, 1914, 
during thé pendency of the suit. The suit: 
was dismissed in April, 1915, and an ap- 
peal against the decree dismissing the 
suit was also digmissed in April 1917. The 
next application for execution was nade on 
the llth June, 1948. Their Lordships of 
the Allahabad High Court observed:—‘I£ 
we assume (and we think that it may fairly 
be so assumed) that the present application 

„İs one in eontinuation of the former, even 
then Art. l8lofthe Limitation Act must 
apply, and it was necessary for,the appellant - 
to come into Court within three years of the 
removal of the bar which” prevented his 
cartying on the execution of,his decree. 
That bare yag removed by tbe decision of 
the first Court on the 26th of “April, 1915." 
Now, their Iyprdships appliéd Art. 181 not 


. * (1)*56 Ind. Gas. 1006; 42 A. 564; 18 A. L. J. 642. 
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to the application to enforce the dectee but 
to an application to continue a previous exe- 
cution which had been stayed. I am of 
opinion, that applications for enforcing final 
decrees for sale in mortgage-suits are ap- 
plications for execution and are governed 
by Art. 182 and not by Art. 181 of the 
Schedule to the Indian Limifation Act. 

The second contention of the learned 
Counsel for the appellants is that the 
“words " where there has been an appeal” 
in -Art. 182 refer to an appeal against 
the decree which is sought toe be executed, 
and that, tn order to enable the decree- 
holder to computesthe period of limitation 
from the date of the decree of the Appellate 
Court, it is necessary that the appeal 
should be against the decree which is so» ghé 
to be exeepted and not against any other, 
decree, “In the present case the appeal to 
the High Court was against the preliminary 
decree which had been made on the 23rd 
of August, 1921, and not against the final 
decree which was made on the 28th Octo- 
ber, 1922, and which is now sought to be 
executed. Clause (2) of Art. 182 prescribes: 
“(where there has been an appeal) the 
date of the final decree or order of the Ap- 
pellate Court, of the withdrawal of the 
appeal.” » There is nothing here to show 
that the appeal must beagainst the decree 
sought to be executed. In my opinion the 
intention of the Legislature in making this 
provision was that if an appeal in any way 
imperils the decree sought to be executed 
then the date of the final disposal ef the 
appeal should be the date» from which the 
period of limitation ought to be computed. 

Mr, Pugh refer&to Christiana Benshawn 
v. Benarasi Prosad Chowdhary (2). In that 
case the pláintiff sued a number of defend- 
ants on a mortgage, and obtained a decree 
against all the defendants excepting defend- 
ants Nas. 24 to 26 whose property was ex- 
empted from liability and the plaintiff was 
directed to pay their costs. Therefore, 
there were two decrees in the suit: (1) a 
mortgage-decree in favqur of tHe plaintiffs 
against all the defendants other than the 


` defendants Nos. 24 to 26, and (2) there was 


another decree, for costs in favour of the 
defendants Nos.24 to°26 against the plaintiff. 
The defendants, other than the’ defendants 
Nos. 24 to 26, preferred an appealagainst the 
deorge which was passed agajnst them. 
The defendants Nos. 24 to 35 applied fo 


. (2) 22 Ind, Cas, 085; 19 O, W. N. 287 vl 
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execution of their decree for costs against 
the plaintiff after the disposal of’ the appeal 
of the' other defendants. The application 
was made beyond three years from the date 
of the original decree.. It was held that the 
appeal ofthe other defendants did not save 
the decree of the defendants Nos. 24 to 26 
from the bar oflimitation, and their Lord- 
ships, observed that the words “where there 
has been? an appeal” in Art. 182, cl. 
(2) mean “where there has been an appeal 
agains§ a decree or order for the execution 
of which the application is made.” This is 
reading something into the Article which is 
not there. The rest of the judgment of 
their Lordships, however, in that case goes 
to show that when the appeal imperils the 
whole decree, such an appeal will prevent 
limitation running against the judgment- 
delftors who have not appealed. 

Reference has also been made to Rai 

Brijraj v. Nauratan Lal (3). In that case 
it was held that the words “where there 
has been an appeal" in cl. (2) of Art. 182 
emean “where there has been an 
appeal against a decree in the suit 
and do not include an appeal against 
ap order madeon an application to set aside 
that decree, This case also does not help 
the appellants in the present case inas- 
much as theappeal to the High Court in 
the present case was against the decree in 
the suit. ‘ 

In Ashfaq Husain v. Gauri Sahai (4) 
a decree for sale was made against seveyal 
defendants on the 25th of Aùgust, 1900, and 
an order absolute for sale under the pro- 
visions of the Transfer of Property Act was 
madé oh the 21st December, 19@1. An ap- 
plication was made to set aside the decree 

e by one of the defendants against whom the” 
degree was ex parte, andit was setasideas . 
against him on the 11th March, 1902, Sub- 
sequentfy the suit was tried as against him 
and a decree was made against him on the ,- 
15th of *ugust, 1902, and an appeal against i 
that decree was dismissed on the 16th Nov- 

ember, 1904, On the 27th November, 1905 
another order absolute, for sale was 
made against this defendant. On the 21st 

December, 1905, application for’ execution 

was fade against all the gefendants “based 
oon the original decree of the 25th August, 
e 


(3b 44 Ind. Cas. 549; 3 P. L. J. 1199 ° 
EDO, 9'[nd. Cas. 975; 33A. 264; 15 O. W. N. 370; 8 
L. R. : ; 
$7, (1911) 2 M? W, N. 177 (B 0). 
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1900, on the appellate decree made against 
one of thé defendants after restoration of 
the suit against him on the 16th November, 
1904, and on the two orders absolute for sale 
dated the 21st December, 1901, and 27th 
November, 1905. Objéction was taken that 
the application was barred, and it was held 

.by their Lordships «of the Privy Council 
that the decrees of the 25th August, 1900, 
and the 16th November, 1901, were steps in 
granting the plaintiff the relief to which he 
was entitled. The latter decree jsupple- 
mented and completed the formwr, and for 
the first time justified the plaintiff in ap- 
plying for the joint execution of the decree, 
and time under the Limitation Act began to 
run from the date of the latter decree or 
rather from the date it was made absolute, 
i.e., the 27th November, 1905, and* conse- 
quently the application was not bafred. 
in the case now before us the final decree 
for sale which was made on the 28th of Oc- 
tober, 1822, during the pendency of the 


“ appeal against the preliminary decree was 


clearly imperilled by the appeal and the 
decree made by the High Court on the 29th 
October, 1925, clearly supplemented and 
completed the decree of the 28th of October, 
1992. In my opinion the learned Subordinate 
Judge was right in holding that time began 
‘to ran from the 29th of October, 1925, and 
the application was not barred by limita- 
tion. i 


The other objections taken by the.judg- - 


ent-debtors related to certain mistakes in 
the application “for execution and to the fact 
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ALLAHABAD HIGH COURT. 
Ssconp Civit AppsaL No. 1749 oF 1924, 
May 5, 1927. 

Present:—-Justice Sir Cecil Hehry 
Walsh, KT, aftdMr. Justice Ashworth. 
RAM SURAT SINGH AND oTHERS— 
PLAINTIFFS— ÀPPELLAMTS 


? ^ versus —— 
BADRI NARAIN SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 132, 142 
—Suit*or possession—Burden of proof. . 

If the suitis Tor possession by a plaintiff who says 
that while he was iu possession of the property he was 
dispossessed or has gone out of possession, then he 
must show possession withip 12 years, because the 
suit must be brought within 12 years of the dete of 
the dispossession, and nobody can be dispossessed 
who is not already in possession, nor can you retain 
possession unless you are in possession. But in 
every other case in which a plaintiff claims posses- 

*sion of immoveable property, it must. be a case 
under Art. 144 of Sch. I to the Limitation Act 
because it is a case not otherwise specifically pro- 
vided and in sucha case limitation only begins to 
run where the defendant's posseÉsion becomes ad- 
verse and the onus lies on the defendayt to plead 
and prove that his possession became adverse and 
continued adverse for more than 12 years before the 
suit. [p. 815, cols. 1 & 2.] n 

Second appeal from a decree of the 
District Judge, Azamgarh, dated the 29th of 
August, 1924. : 

Mr. T. N. Chadha, for the Appellants. 

Mr. Mukhiar Ahmad, for the Respond- 
ents, 


JUDGMENT. Y 
Walsh, J.—To my mind this is a clear 
case And has been misconstrued in the 


that the decree under execution was passed Courts below owing to two fallacies against 
against certain dead persons. The learned which [have frequently protested, I think 
Subordinate Judge disallowed thes ob- the Courts have misundexstood it probably ' 
jections. It now appears thatthe application because they did not actually study Arts. 
e for execution, which is now before us, bas, 142 and 144 of the Limitation Act, which 
been allowed to be dismissed and a fresh,ap- deal with totally distinct matters which un- 
plication has been made correcting the fortunately are conetantly confused, even 


errors which had crept into the” present 
application for execution. It is not ne- 
cessary, therefore, to considér those 
objections; and the” other” objections 
raised by the judgment-debtors need not, 
therefore, be inquired» into in the pre- 
sent appeal and they must be left- open for 
consideration in the fresh application for 
‘execution which has been made. 


by decisions in the «High Court, Secondly, 
the lower Appellate Court committed the 
fault of deciding the limitation issue only 
instead of disposing of all the issues so 
«that the C8urt of Appeal could give a final 
decision if it was wrong. Now the case will 
have to go back. Itis a difficult task to 
decidé in every case what cause of action 
tHe plaintiff intended "to set up when the 


The result is that this appeal is.dismissed, controversy is about the Article in the Limi- 


vith costs. ii 
Ross, J.—lagree, ° E 
A, B. A, Appeal dismissed? . 


oe 


tation Act, partly because the.pleading is 
nob consistent and also because I am adraid 
Pleader& havAby bitter experience got. into 
the «habits of claiming possession when 
really the relief which they claim is declara« 


1102 T. G. 1927] 
tory, because they have had so many cases of 
declaratory relief dismissed under the 
Specific Relief Act. But reading between the 
lines the plaintiff claims title. You cannot 
callitanejectment suit, because the plaintiff 
alleged in para. 5 that the - defendant 
No. 2 was never in possession. What he 


probably meant to say was ethat in some, 


way or another the defendant had threaten- 
: ed the plaintiff's possession, or had cast 
«some cloud or threat upon the plaintiff's 
title, and on the face of it itis odd ahd in- 
consistent to claim recovery „of possession 
from a pergon who at the same time you say 
was never in pogsession, anda suit for 
possession against a person who has 
never been in possession must fail. 
But defendant No. 2 cured any defect 
which there was in the plaint. Two negd- 
tives do nbt make an affirmative but twd 
defective pleadings sometimes make an 
intelligible cause of action, and it is quite 
obvious that ¢he real issue was that the 
defendapt claimed to have been in adverse 
possession. By para. 3 she pleaded that since 
the death of Ranjit Singhshe alone had been 
in proptietary possession, and issue No. 3 
was framed on that plea. Now I have ex- 
hausted myself in trying to explain the 
irreconcilable cases and to make clear the 
difference between Arts, 142 and 144 in a 
judgment by a Bench to which I was a party 
reported in the case of Jai Chand v. Girwar 
Singh (1) in which I endeavoured to ex- 
plain and enforce the decision of the Privy 


Council in the case of Secretary of State for 


India v. Chelikani Rama Rao (2) which I 
regard as a command to the High Courts in 
- India, and as having overruled several deci- 
sions in this and Óther High Courts. If the 
suit is for possession by a plaintiff who says 
that while he was in possegsion of the pro- 
perty he was dispossesged or has gone out 
of possession, then he must show possession 
within ‘12 years, because the suit must be 
brought within 12 years of the date of the 
dispossession, and nobody canebe dispossess- 
ed who is not already in possession, nor 
can you retain nossessién unless you are in 
possession. „But in every other case in 
whieh a plaintiff claims possession*of im- 
moveable property, it must be a case under 


2 e 

. ee 

(1). 52 Ind. Cas. 366; 17 A. L. J. 814; 41 A. 669. » 
(2° 35 Ind. Case 902; 39 M.-617; 31 M. 3 

OC. W. N. 1311; (1916) 2 M. W. N. 294; 1 . 

20 M. L. T435; 4 L. W. 486; 18 Bom. L. R. 100%; 25:0, 

L, J. 69; 43 I. A. 192 (P.O). 5 
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Art. 144, because itis a case not otherwise 
specifically provided, and in such a case 
limitation only begins to run where the de- 
fendant’s possession. becomes adverse. The 
result of that is that the onus lies on the 
defendant to plead and prove that his pos- 
session became adverse and, continued ad- 
verse for more than 12 years before the 
suit. In this case the defendant alleged 
it. She bes failed to prove itin this sense 
that both the Courts have got off the rails 
and have found not in favour of the defend- 
ant, which was the only way in which the 
defence'couldsucceed, but against the plaint- 
iff. The first Court says that the suit ought 
to have been brought within 12 years of the 
date of the death of Ranjit Singh. That is 
quite irrelevant. It had to find that the 
Jefentiant had been in adverse possession 
eorttinuously since the death of Ranjit Singh 
in order to entitle the defendant to succeed 
on this issue. The lower Appellate Court 
has done practically the same thing. In a 
judgment, which 1 can only describe as 
evague, it finally comes to the conclusion 
that the plaintifi’s right of possession arose 
on the death of Ranjit Singh. It may 
have done so, but before the defendant 
could succeed on this plea she had 
to obtain a finding that she had 
been in adverse possession. I suspect 
that the findings favourable to the defend- 
ant in both the Courts on this misdirection 
were obtained by citing to tbe learned 
Judge the old authorities under s. 142, 
which do not apply, and: that probably 
those who argued the case are just as much 
résponsible as those who have decided it, 
but ‘the defendant having pleaded it, an 
issue haviyg been framed upon it, both 
Courts having decided it, and the defends 
ant having failed to oPtain from either 
Court a finding that her possession had 
been continuous and adverse for more than 
12 yearspthe matter has been decided un- 


favourably to the defendant and is no*’ 


longer, to my mind, a relevant issue in the 
suit and ought to be treated as decided in 
favour of the plaintiff. The rest of the case 
must go down for the disposal of the remain- 

ing issues. ° . 

e . 
We, therefore, allow the appeal, set aside 
ethe decree of the Court helow, and remand 
the case under O, XLI, r. 23 tq be disposed 
of according to, law. * 
Ashworth, d.—The second appeal 
ayises outef A shit brought by the plaintifig 
- '. 
e e 
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in respect of certain property. The defend- 
ant No. l:is the father of the plaintiffs. 
The defendant No. 2is the widow of their 
father’s first cousin .Ranjit Singh. The 
plaint sets forth that Ranjit Singh was joint 
with Badri, fathér of the plaintiffs, ‘that on 
the death of Ranjit Singh the property came 
to their father Badri by survivorship, but 
that the name of the widow, 1, e., defendant 

- No. 2, was recorded in the village papers 
by way of consolation, though she was 
never in possession of the property. RU goes 
on to state that the plaintiffs father 
brought a suit against the widow iit respect 
of the property and was unsuccessful. It 
dees not say whether that suit was one for 
possession or merely for declaration. lt 
goes on to say that the plaintiffs are not in 
any way bound by the finding in thet suit 
against their father as he was not represtnt- 
ing them, but, notwithstanding this fact, 
the defendant No. 2 has been obstructing 

. the plaintiffs in their possession cf the pro- 
perty. The natural relief tq be asked on 
these facts was one for a declaration, but, 
the plaintiffs have not only asked for an in- 
junction against the widow but they have 
asked to recover possession of the property 
from her. Unfortunately, the lower Courts 

. both appear to have treated this suit as one 
fer possession of the property. At the pre- 
sent stage it appears to me to be too late to 

"treat it otherwise, especially this appeal 
has been argued by Counsel on both sides 
on the basis of its being a suit for posses- 
sion. . : 

The trial Court framed an issue’ as to 
Whether Ranjit Singh was joint or separdte 
from Badri, the father of the plaintiffs,* and 
held that he was separate. This finding 
was against the plaintiffs. Again the trial 
Court held that tife father had represented 

* plaintiffs in the suit against the defend&nt 
No. 2, and so the claim was barred eby the 
rule of reg judicata. Lastly it held that the 

* ewidow, defendant No.2, had been ineadverse 
possession of the propetty foremore than 
12 years, Now this last finding was incon- 

'gistent with the finding that Ranjit Singh 
was Separate front Badri. If he wasseparate 
then the widow wbuld be in possession as 
a widow and could not be in possegsion 
adversely. * : 


The lower Appellate Court only dealt with * 


thé questioneofdimitation. It affirmed the 

decision of the trial Court that the widow, 

had been in adverse possession for móre 

than 12 years at the date of ŝuti, -The same 
. . 
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objection exists to this finding as was men~ 
tioned above. If Ranjit Singh was separate 
from Badri, there could be no question of 
adverse-possessiou. ` 

I would, therefere, remand the case to the. 
lower Appellate Court. The lower Appel- 
late Court should consider the finding of the 
trial Court as &o Ranjit Singh being joint 
with Badri or otherwise.: Ifit finds that he 
was separate from Badri, as was found by : 
the trial Court, then no question of adverse» 
possession arises. The widow is entitled as 
a widow to maintain possession of the pro- 
perty and the suit must fail as te plaintiffs , 
do not sue for a declaratign as reversioners 
against the transferees, that the alienation 
to them is only good for her lifetime. If, 
however, it finds that the family was 
foint, it will be necessary for the lower 
‘Appellate Court to decide wether the 
widow has acquired aright to the property 
by 12 years’ adverse possession. In coming 
to decision on this point the Court should’ 
remember, as pointed out by my «learned 
brother, that the burden of proof is on the 
widow and not on the plaintiffs. Thirdly, 
the lower Appellate Court will bave to 
decide whether the trial Court was right in 
holding that the suit between the father and 
the widow was by the father as representing 
the plaintiffs. If it agrees with the decision 
of the trial Court then this suit will clearly 
be barred by operation of res judicata. 

By the Court.—The order of the 
Court is that the appeal is remanded to the 
lower Appellate Court for re-hearing of the 
appeaf in accordance with the instructions 
given above. It should not allow any fur- 
ther: evidtnge but decide the ques- 
tions arising in appeal ôn the evidence 
recorded by the trial Ceurt. The 


"request of the appellants-plaintiffs in this 


Court to have the evidence of Raja Ram 

and Ram Lal recorded must be rejected, 

because no objection on this score was taken 

in the memorandum of appeal to the first 

Appellate Cowrt, Costs of the case will 

apide the result, 
A. N. A. 


Case remanded, 
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LAHORE HIGH COURT. 
Frest Crvi ApPEaL No. 2152 on 1924, 

: November 25, 1926. l 
Present: —Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
HARCHAND SINGH—Puatntirr— 
APPELLANT | 

versus e: 

GURDIP SINGH AND ANOTHER— 
DgrENDANTS—HRESPONDENTS. 
Partnership—Suit for dissolution—Disputg as to 
shares—Burden of proof— Plaintiff. failing to prove 
his case—Procedure—Duly of Court to weigh the 
whole evidence—Decree on admission of defendant, 
legality of—Éontraet Act (IX of 1872), s. 268, whe- 
ther decemes applicable—Precedents—Judgments, value 


Where in a suit relating toa partnership there is 
a dispute between the partners as to their respective 
shares in the concern, and the plaintiff fails to males 
out his allegations, it ie incumbent upon the Cour, 
to weigh carefully the evidence led by both sides 
and to givea decision as far as possible according 
to the weight ofthat evidence. The Court is not 
justified under syeh circumstances either in falling 
upon s. 263 -ofthe Contract Act and giving &ffect to 
its provisiens or in giving a decree on the admission 
of the defendant without weighing the evidence 
adduced by the parties. |p.818, col. 2; p. 819, col. 1.] 

The pesition of the parties in partnership suits 
is in some particulars different from the position 
ofthe parties in an ordinary suit. Each of the 
partien to a partnership suit, however he may be 

ormally ranked, is really in turn plaintif and 
defendant,*and in both capacities comes before the 
Court for the adjudication of his rights relatively 
to the other partners, which the Oourt endeavours to 
determine by its decree. {p. 819, col. 2; p. 820, eol. 1.] 

Every judgment must be read as applieable to the 
particular facts proved, or assumed to be proved, 
sinca the generality of the expressions which may be 
found there are not intended to be expositiong of the 
whole law, but governed and qualified by the par- 
ticular facts of the case in which such expressions are 

. tobe found. [p. 819, col. 2.] . 

First appeal from a decree of the Senior 
Subordivate Judge, Lyallpur, dated the 
4th August, 1924, 

Lala Moti Sagar R. B., Bekshi Tek Chand, 
Messrs, Devi Ditta Mal.*Sant Singh and Sheo 
Naraingfor the Appellant. 

Dr. Sir Muhammad Shafi K. B., Messrs. 
Muhammad Rafi and Badri Das, for the 


Respondents. A 
JUDGMENT. ° 
Broadway, J.—On the 10th December, 
1919, a partnership was entered into bet- 
ween Sardar. Harchand Singh, Sardar 
Gardip Singh, and Sardar Dalip Singh by 
which they agreed to open à cogamission 
agents’ shop at Lyallpur under the name 
of “Khalsa Dekan." The bysiness of this 
partnership came to an end on the 23rd 
January, 1922, and it isan admitted "fact, 
that the business ob thia partnership re- 


5a 
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sulted in very heavy losses. On the 25th 
May, 1923, Harchand Singh instituted a 
suit against Gurdip Singh and Dalip. Singh 
in which hesued for dissolution, of part- 
nership and rendition of accounts of the 
business of the firm. He valued the suit 
at Rs.1,000, undértaking tô pay Court-fees 


‘on any sum that might be decreed in 


excess of that, In his plaint he stated that 
the partnership had been entered into 
verbally, that is, there was no documentary 
e@viderce or any deed by which the part- 
nershipe had been drawn up. He alleged 
that his share was 1-5th, Gurdip Singh's 
2/5ths and Dalip Singh's 2/5ths and that 
the partners had agreed to subscribe the 
capital in that proportion, but that while 
he had contributed the sum of Rs. 150 
towards the capital neither of the partnera 
had contributed anything. He algo stated 
that Dalip Singh, defendant No. 2, was to 
be appointed as the Manager and the 
Agent of the firm and to receive remunera- 
tion at the rat8 of Re, 80 per mensem, while 
*he and Gurdip Singh were to act as advisers 
and supervisers without any remuneration 
and prayed for a decree to the following 
effect :— 

(a) The partnership may be dissolved, 
date of dissolution fixed and the shares of 
the parties declared. 

(b) The rights in respect of the debis 
due to the parties and the liabilities in 
respect ofthe debts due from them may 
be determined and the amount due toeor 
from each partner may be fixed or the 
aceount ofthe firm may be adjusted in 
some, oher way and the rights and liabilites 
of the parties may be declared? 

(c) A decfee for Rs. 5,250 or for the addi- 
tiónal amount that may ke found due may” 
be *passed in favour of the plaintiff, con- e 
ditional,on yayment of the additional 
Court-fee, 

(d) The costs of the spit may” also be e° 
awarded. | . 

The defendants contested the suit and 
filed separate written statements. They 
both admitted that’ the partnership had 
been entéred into betweem them and the 
plainsiff, but denied that the shares had 
been correctly stated in the plaine. Accord- 
$ng to them the share of,the plaintiff Har; 
chagd Singh was 13/16ths, of Gyrdip Singh 
2/16th8 and of Dalip Singh f/16th. Gurdip 
Singh clajmed merely to be a ‘sleeping 
partner’ while Dalip Singh stated that hee 
hall managed the business of the partner- 
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ship, the remunegation fixed being Rs. 150 Sohan Lal was appointed Receiver of thé 
per mensem. Various pleas were also raised partnership property and directed to make 


and the following issues were settled :— out the list ofoutstanding debts ete. , 
(1) Has dissolution of partnership already ‘In cdnnection with the 5th issue, the 
taken place ? . learned Senior Subordinate Judge also 


(2 How long (the period for which the issued certain directions to the Receiver as : 
account can be rendered) did the.part- to the method of galculating the capital, ete., 
nership last? - ofthe partnership. i 

(3) What are thé shares of the partiesin Against this preliminary decree the plain- 
this partnership ? tiff has preferred an appeal to this Court 

(4) Is Sardar Gurdip Singh liable to and on his behalf we have heard Mr. Moti 
render account? e * Sagar, while Sir Muhammad Shafi has 

(5) What was the scope of partnership? addressed us om behalf of Gurdip Singh 

Parties led evidence and then, on the 19th and, Mr. Badri Das for Dalip Singh. 
March, 1924, their Counsel made a certain On behalf of the appellat it has been 
statement which disposed of all but two contended that the Senior Subordinate 
issues. This statement is to be found at Judge has erred in (1) fixing the shares 
page 319 of the paper-book and is to ethe. of the partners as he has fixed in them and 


following effect :— e ‘2)ehis direction to the Receiver in.connec- 
We, both the parties, agree to the follow- tion with the calculation of the capital and 
ing points :— interest, etc, of the partnership. As to 


1. The account of the partnership busi- the second point Counsel for the defend- 
ness from the 10th December, 1919 up to ante-respondents have agreed that the 
the 23rd January, 1922 may bé caused to directions should be expunged. and that 
be rendered, | fhe capital and interest should be left 

2. If any fresh business was tade after to be decided in the proceedings .that 
that date the partnership shop would not must be taken before passing the final 
be responsible for the loss and profit in- decree. His directions are to be. found 
curred therein. E :  jnhis judgment st page 30? of the paper- 

3. Ifany outstandings were realized after book and from the words "The OOunsel 
that date orif any previous loan raised (line l)............ to the word third person" 
on the liability of the partnership business on page 263, lines 4 to 14 are set aside. 
was paid off, the same shall be taken into The question raised in the first conten- 
consideration in the rendition of accounts tion relates to issue No. 3 in deciding which 

` and for this purpase a reasonable pay of the learned Senior Subordinate Judge, hav- 
the Munim shallbe allowed. s ing rejeetedthe evidence led by the plain- 

Upon this the Senior Subordinate Judgee tiff-appellant, followed certain principles 
recorded an order pointing out that only enunciated in Fazl Khan v. Karam Begam 
issues Ncs. 34nd 5 remained to be con- (1) and declgred'the shares eof the partners 
sidered and alter hearing arguments he to be asset out by the defendants-respond- 
found that issue No. 5 could only be” efts. 
decided satisfactorily after the accounts Mr. Moti Sagar contended that in part- 
had been checked. The parties agrged to ‘nership suits cf this ntture all the parties, 
the appointment of Lala Sohan Lal as are in the position ofa plaintiff and ¢hat, 
Local Commissioner, and Lala Sohap Lal therefore, it is incumbent on each of them 
then went into the accounts, recorded state- to prove the allegations he makes. Ap- 
ments and furnished a report. To this plying this pginciple to the present case 
report the plaintiff and the defendanig he*urged that the degendants-respondents 
filed objections. After hearing Counsel the having alleged that certain specific shares 
caso was decided om the 4th August; 124. had been fixed, the onus of proving the 

* The learged Senior Subordinate Judge correctness of their allegations was cn 
passed a preliminary decree declaring that them—which opus they have failed to dis- 
the shares of the parties were as follows :— eee i koh E 4 d " 

e, è ; n these cirtulnstances, he argued, when ` 

Desi Singh 2s D anhe D enine in * „the Court finds jt impcssible te accept the 

Dalip Snes m. ds eure. i j evidence of eith&r party, the proper course 

"he parthership was declare LIEBOLVE 1 ‘ Ind, Cas, 113; 105 P, R. 1914; 241P, L, 
Rs fiom the 22nd January, 1992, and Lala* we 74 : oe pees 

e . * 
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was to fall back ons. 253 of the.Indian 
Contract Act and give effect to its provi- 
sions,-the principles enunciated in Fazl 
Khan-v, Karam Begam (1) being» inappli- 
cable to cases of this nature. We have been 
taken through the evidence on the record 
and I have no hesitation in agreeing with 
the learned Senior Subordinaje Judge's esti- 
mate of that led by the plaintiff-appellant. 
Sardar Harchand Singh himself says that 

e when the shares were fixed, the only per- 
sons present were the partners conterned. 
Jiwan Singh's statement that he was 
present af, the time is, therefore, clearly 
incredible. Tha only other witness 
produced by Sardar Harchand Singh on 
this point was Sardar Janmeja Singh, who 
says that he had dealing with “the Khalsa 
Dokan" and before starting these dealings 
had questioned the two defendants-respond* 
ents who had told him that they each owned 
two shares and Harchand Singh one share 

` in the basiness. He says“I had a mind to 
join with them as a partner,” but he did 
not do so. Neither Harchand Singh nor any 
other witness has hinted. even that it was 
ever cohtemplated to take in any one as a 
partner and this witness's statement is to 
my mind of no weight. It must, therefore, 
be held that the plaintiff-appellant has fail- 
ed to prove that the shares of the partners 
were fixed as set out in the plaint. 


Sir Muhammad Shafi contended that the 
plaintiff-appellant having failed to prove 
the correctness of his allegation as to the 
shares fixed, the learned Senior Subordi- 
nate Judge was right in applying the princi- 
ples laid down in Fazl Khan, v. Karam 

` Begum (1),and thet hehad no‘jurigdiction to 
resort toes. 253 of the Indian Contract Act. In 


support of his latter contention he referred® 


to Eshenchundar Singh v. Skamachurn Bhutto 
(2), Ramasami Nadan veUlaganatha Goundan 
(3) Malvaju Lakhshmi Venkayyamma Row v. 
Venkatadri Appa Row (4), Mirza Raja v. Sec- 
retary of Statefor India (5), Tika Ram v. 


W.R. P.O. 51;2 Ind. Jur. (x. &) 
0 E. R. 3 


.(3) 11 M. T. A. 7; 
9; 20 E 


6 

87; 2 Sar. P. C.J. 209; 20 E. R. 3. 

(3) 22 M: 49 at p. 64; 8 M. L. J. 312; 8 Ind. Dec. 
(N.B) 36 (P. C). * ^ ; 

(+) 59 Ind. Cas. 767 atp. 709; 19 A, L. J. 92; 033 C. 
L. J. 171; 40 M. L. J. 141; 13 L. W. 256; (1921) M. W. 
N.77;29 M. I, eT. 164; 25 C. W. Ne694; 23 Bom. L. 
R.713 (P. C). b . 

(5) 95 Ind. Cag. 501; 49 M. 249; ,IsR, 1926 P. O. 
18. 50 M. L. J, 991; 43 C. L. J. 478; 28*Bom. L, R. 
805: 24 L, W. 9; (1926) M. W, N, 585; 53 M A.'64 
(P, 0, C 
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Nabi Bakhsh v. Sajid Ali (T), Ram Rattan v. 
Labhw Ram (8), Ram Diwaya amv. Milkhi 
Ram (9), Badar-ud-din Biswas v. Hera jtulla 
Joordar (10), adhe Mander v. Fakir Man- 
der (11), Wong Mun Khee ¥.Tcong Shain (12) 
Bakhtawar Begam. Husaini Khanam (13), 
Dwijendra Narain Roy v. Jogesh Chandra 
Dey (14). I have examined these author- 
ities and em of course bound by the pro- 
nouncement of their Lordships of the Judi- 
ajal Committee, I am also in full agree- 
ment withe the authorities of the various 
High Courts that have been cited, but I do 
not consider it necessary to discuss these 
authorities for it seems to me that they deal 
withtheir own set of facts. As pointed out in 
Quinn v. Leathem(15) (also cited br Sir Mu- 
JAháàmntad Shafi) ‘every judgment must be read 
as *;pplieable to the particular facts proved, 
or assumed to be proved, since the generali- 
ty ofthe expressions which may be found 
there are not intended to be expositions of 
the whole law, but governed and qualified 


eby the particular facts ofthe case in which 


such expressions are to be found." None 
of these authorities deal with à partnership 
suit, and Edulji Muncharji Wacha v. Vulle- 
bhoy Khanbhoy (16), is an authority for the 
proposition propounded by Mr. Moti Sagar 
that the position of parties in partnership 
suits is in some particulars different from 
the position of parties in an ordinary 
suit—say for money. In that case the 
plaintiff had filed a suit for rendition of 
accounts, etc., against 21 defendants.. Some 
of the defendants had filed written state- 
ments. The plaintiff then applied for lease 
to witHdraw the suit or that the suit might 
bə dismissed. Two of the defendants 
objected, and applied to be made plaintifise 


(Ê 26 C. 707; 26 1. A. 97; 3 0. W. N. 573; 1 Bom. L, ° 


R. 692; 7eSar. P. C.J. 520; 13 Ind. Dec. (x.s.) 1052 


(P. O). 
(7) 50 Ind. Cas. 160. . 
(8) 50 Led. Cas. 366. ° 
(9) 18 Ind. Gas. 553; 220 P. W. R. 1013; 8 P. L. R, 
1913. 
qo 54 Ind. Cas. 797. 
(11) 56 Ind. Oas. 910.* : 
(12) 36 Ind. Cas. 461; 10 Bur. L. T. 119. 
(13) 23 Ind. Cas. 355; 36 A. füo; 18 ©. Wa N. 3st 
26 M.eL. J. 474; 12 A. L. J. 473; 19 C. L. J. 40; (1914) 
M. W. N. 411; 15 M. L. T. 389; e16 Bom. L. R, 344; 1 
eL. W. 813: 41 L A. 81 (P. C.). 
(14) 79 Ind. Cas. 520; 39 O. L. 3.40; A. I. R. 1994; 
cy . e * 
«15) C1901) A, 0.495! 70 L. J. P. O. 76:65 J. P. 780 
50 W. R. 139; 85 L. T. 289; 17 T. L. R. 749, 
(16) 7 B. 1677 ind. Jur, 372; 4Ind. Bec. (x, ag 
116. ae i 
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atthe same time praying that the plaintiff 
should be made &à defendant inthe suit. 
The prayer was granted and West, J 4,18 
reported to have said as follows :— 

"Each of the partjes to a partnership suit, 
however he may be formally ranked, is 
really in turn plaintiff and defendant, and 
in both capacities comes before the Court for 
the adjudication efhis rights relatively to 
the other partners, which thé Court 
endeavours to determine by its decree” 
(page 168*), e 

It was urged by Sir Muhammad Shafi that 
that was a decision under the old Code and 
that the corresponding provisions to be 
found in O. I, r. 10, Civil Procedure Code 
had rendered ithat authority obsolete, It 
appears, however that this authority, was 
considered in Brojendra Kumar Das 
Gobinda Mohan Das (17), and it was held that 
certain provisions which existed in s. 32 of 
the old Code had been omitted in O. I, r. 10 
(2), as they had been considered to be redun- 
dant. The decision of West, J., was approved. 

Section 253 of the Indian Contract Act 
lays down that in the absence of any 
contract to the contrary all partners are 
entitled to share equally in the profits of 
the partnership business, and must con- 
tribute equally towards the losses sustained 
by the partnership. It has been urged by 
Mr. Moti Sagar thatifit be held that the 
plaintiff had failed to make out his allega- 
tions as to what shares had been fixed, the 
allegations made by the defendants, unless 
substantially próved by them, should be 
disregarded and the partners should be 
held to have had equal shares. He referred 

"to Robinsonev, Anderson (18), and Ram 
Charan v. Bulagi (19), in support of his 
contention. The fagts in the latter authority 
are not on all fours with the case now under 
consideration. In Kobinson v. Anderson 
(18), the plaintiff had brought an action 

- claiming te be entitled as a partner*holding 
an equal share. Th’ defepdant alleged that 
the shares agreed upon were unequal, Tle 
Master of the Rolls after examining the 
evidence led by the defendant says at page 
365]; "It appears to me to be impotsible to 
say, that thére was that which Mr. Andegscn 
is boun@ to egtabligh, namely, any agreement 

s 34 Ind. Cas. 186; 20 C. W. N. 752. 

a (1855) 109 r R. 362; 20 Beav. 98; 52 E. R. 


(19) 83 Ind. Cas. £80; 46 A? 858; 9? A. L.J, 783; As, 
A.I. R. 1924 All. 854; L. R. 5 A. 503 Civ. e * 
ež Page of 7 im dos b Oe E 
| Page of (115) 108 R, RAE] s ° 
. . 
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orany contract betwéén the parties, that 
each party should carry on his own business 
separately, and be paid for the business 
which hê himself conducted,  tofally 
irrespective of the*plaintiff. I think not 
only that the contrary is proved, but that, 
in the absence. of any evidence, the pre- 
sumption of law? would have been in favour 
of an opposite conclusion, upon the mere 
fact of a jointemployment." This view was 
upheld py Lord Justice Knight Bruce and 

* Lord Justice Turner on appeal It willbe 
seen however that in that case the plaintiff 
had claimed that the agreement between 
him and the defendant wasethat they should 
share equally, that is to say he alleged a8 a 
fact what the law would presume in the 
absence of evidence of an agreement to the 


y. ‘cantrary. In the present case the, plaintiff 


does not allege the shares which would be 
presumed to have been agreed on in the 
absence of an agreement or contract to the 
contrary, but has set upa case showing 
that the shares agreed upon were ufiequal, 
*Having failed to establish his allegations, 
he asks that the.presumption raised by law ' 
should be given effect to despite the fact 
that the defendants respondents have, 
while admitting that there had been a 
contract making*the shares unequal, set 
up a different allotment of shares, In 
considering this point the learned Senior 
Subordinate Judgecame tothe conclusion 
that he should act in accordance with what 
is laid down in Fael Khan v. Karam Begam 
'(1. Ins that case Musammat Karam Begam 
as plaintiff, had sued Fazl Khan, as defend- 
ant, for regovery of her prompt dower, 
alleging iy her plaint thaé her dower had 
been fixed at the time of her ,nrarriage 
at Rs. 10,000 and 100 gold mohurs of the 
value of Rs. 25 each and that one-half of 
this amount wasthe*prompt dower. She 
accordingly claimed the sum of Rs6,250, 
Fazal Khan, while admitting that the 
dower had been fixed at the time of the 
marriage, alleged that it had been fixed 
at Rs. 100 and one gold mohur of the 
value of Rs. 18 and that, thérefore, all that 
the plajntiff was entitled to was Rs. 59. 
The trial Court rejected the, evidence led 
br Musammat Karam Begam as unwortby 
eof credencg and after enquiry *as to tke 
amopnt of nter ul. misl or gustémary dower, 
fixed it at Rs,3,000 and granted a dec ee 
eir Lordeħips of the Chief 
Cotirt theld that it was not justifiable to hold 
any enquiry into what Was the customary 
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dower and that the plaintiff having failed 
to prove the allegations made by her, the 
utmost that could be decreed in her favour 
would be the amount admitted by the 
defendant, namely,; Rs* 59 and that was the 
amount decreed, 

Now it seems to me obvious that the 
principle laid down in fhat case cannot 
be universally applied, because there the 
decree was given on the admission of the 
defendant. The difficulty of applying the 
principle there laid down would bae 
apparent at once if in tke present case 
Gardip 6ingh and Dalip Singh had set 
up a different inequality ofshares, Itséems 
to" me that in suits of the nature now under 
consideration it is incumbent on the Courts 
to weigh carefully the evidence led, by 
both sides and to give a decision as fax ae 
possible according to the weight of that 
evidence. . 

[After considering the evidence His 
Lordship coficluded as follows :—]* 

After taking all the facts into considera- 
tion and giving all possible consideration te 
the gvidence led by the parties, in my 
judgment the evidence of the defendants- 
respondents, must be held to carry weight 
and the conclusion arrived at by the learned 
Senior Subordinate Judge on the question 
of shares must be accepted. 

I would, therefore, dismiss this appeal 
with costs. 

Zafar Ali, J.—I agree, 

A, N. A. Appeal dismissed. 

e 
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In order to create a tenancy from ysar to year the 
acceptance ofrent by the landlord must be on pay- 
ment of such rent by the tenant who admits his 
position to be that of a tenant from year to year. 
Both parties must be of one mind as regards the 
nature of the tenancy, If, however, the landlord 
claims to treat the tenant as a tenant from year to 
year, but the tenant asserts a permanent tenancy and 
does not admit his position as tenant from year to 
year and pays rent, the yearly tenancy cannot ba 
established. The payment of rent by the tenant would 
under such circumstances be in assertion of his right 
as a permanent tenant. [p. 823, col. 1.) 

Whers a tenant claims to bein possession not asa 
tenant from year to year but asa permanent tenant 
the landl®d cannot by his mere assent to the tenant's 
continuing in possession convert the tenancy as one 
from year to year. [p. 823, cols. 1 & 2.] 

Illustration (b) to s. 113 of the Transfer of Property 
Act presupposes that there was an admitted tenancy 
from year to year. The doctrine of waiver of notice 
to quit cannot apply where the landlord treats the 
*tenaht asa tenantfrom year to year and the tenant 
asserts a permanent tenancy. A waiver is an act on 
the part of the person pleading the waiver showing 
an intention to treat the tenancy as subsisting and 
the doctrine is inapplicable where there is a denial 
on the part of the landlord of the notice said to have 
been waived by a subsequent notice. [p. 824, col. 1.1 

The plaintiffs predecessors granted a mukarrari 
istemrari to two persons for their lives. One of the 
grantees died in 1808 and the other in 1888. Defend- 
ants who were the successors of the grantecs con~ 
tinued to remain in possession asserting permanent 
rights and a mortgagee of the plaintiff obtained 
decrees against them for rent. The plaintiff issued 
to the defendants a notice to quitin 1904 and again 
another notice in 1915 and instituted a suit for re~ 
covery of possession of the lands in 1920 : 

Held, (1) that on the death of the surviving grantee 
jn 1888, the original tenancy came toan end and the 
possession of the defendants must be considered as 
that of trespassers; [p. 822, col. 1. 

(2) that the realisation of rent by the morWragees 
fron? the defendants under the rent decrees obtain- 
ecd by them did notcreate a tenancy from year to 
year as between the plaintiff and the defendants; 'p. 
826, fol. 1.] E : . 

(3) that ghe defendants had acquired, the right of 
permanent tenancy by adverse possession; [p. 826, 


Avprit FROM ORIGINAL Drognes No, 175 e ‘col. 2] ° 


oF 1928. 
May 49, 1927. 

. Present; —Mr.*Justice Ross and 
Mr. Justice Kulwant Sahay. 
Kumar KAMAKHBHYA NARAIN. 
SINGH-—PLAINTIFF—APPELLANT 

"Versus . 
Syed KHALIK AHMAD AND OTHRRS— 


IYEFENDANTS— RESPONDENTS. 

Grant—Mukarrari istemrari for life of grantee— 
Death of original gr&ntee-—Successors continuing in 
possession gsserting permanent tenancy —Accebtance of 
rent—Creation of tenancy from year &» year—Noti 
to quit—Vearer by subsequent 
Pwoperty Act (I of 1882), s. 118, ill, (b)—Limitation 
Act (IX of 1908), Sch. I, Art. Up—Adyerse possession, * 
of permanent tenancy. : 

A tenancy from year to year can be created either 
by contract or by oparation of law. [p. 822,col 2.) 


otice— l'rangfer of 


(4) that the notice to quit of 1904 was not waived 
by the subsequent notice issued by the plaintif; [D. 


` 827, cal. 1]: 


(5) that the suit was, in any way, barred by limita- 
tion, [ibid.] i e . 

Apfealfrom a decfsion of tbe Subordi- 
nate Judge, Hazaribagh, dated the 16th 
of April, 1923. | 
* Messrs. S. M.* Mullick and Bindheswari 
Prasad, for the Appellant. 


Messrs. K. B. Dutt and Kaitask Pati, for , 


the Respondents. n 
JUDGMENT. | 

Kulwant Sahay, J.— This is fap- 
peal by the*plaiptiff whe if the proprietor 
of the RamEarh Estate against the decree 
of Subordinate Judge of Hazawibagh gis- 


emissing’ bis suit as against the dajeng ants 
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"Nos. 1, 8-10, 12 and 13 for resumption of is that the position of the defendants after 
certain villagés granted in istemrart the death of the last surviving mukarrari- 


` mukarrari to two persons [tafat Hüssain dar was that of tenants from year to year 


H 


and his son Rahat Hussain. The mukar- and'that; therefore, limitation did not begin 
rari was .granted by Maharaja Ramnath to run until.this yearly tenancy was de- 
Singh a predecessor of the present plaintiff termined by a proper notice to quit. The 


on the 15th of August, 1865. Rahat Hus- 
sain died in 1868 amd Iltafat in 1888. 
There were 76 defendants in the suit who 
were either the heirs or assignéss of the 
original mukarraridárs. The suit was de- 
creed ex parte against all the defendants 
on the 2th of January, 1922. *Subsequ- 
ently the ex parte decree was set aside 
as against the defendants Nos. 1, 8— 
10, 12 and 13 on an application under 0. 
IX, r, 13, of the Civil Procedure Code and 
the suit was restored so far as these defend- 
ants were concerned. 
related to five villages ; but it appears that 
the defendants. Nos. 1, 8—10, 12 and 13 had 
distinct and separate interests in some of 
the villages and there is no dispute that 


the interests of these defendants was 
separate from the interest of 
defendants, The learned Subordinate 


Judge has tried the suit in the presence 
of these defendants and has dismiseed the 
suit as against them. The present appeal 
is, therefore, confined to the interest of the 
defendants Nos. 1, 8—10, 12 and 13 in the 
villages granted in mukarrari. 

The chief defence was that the suit was 
barred by limitation, and the only question 
for consideration inthis appeal is whether 
the "plaintiff's claim so far as these defen- 
dants are concerned is barred by limits 
tion. a 


* Tt is conceded that the original mukar- 


rari grant created only a life-ihterest in 
favour of the grantees. It follows, there? 
fore, that on the death cf the surviving 


grantee Iltafat Hussain in 188%, the tenancy’ 


came to an end and the possession of the 


The mukarrgri* 


plaintiff pointgout that such notices were 
given to the defendants in 1915, and again 
in 1917 and as doubts were entertained as 
regards the proper service of those notices, 
fresh notices were given in September, 
1919, calling upon the defendants to give 
up possession *t the end of the Sqmbat year 
1416. As the notices were not complied 
with, the present suit was ‘instituted on ethe 
22nd of April, 1920. 

The question for determination, therefore, 
ise whether the position of tte defendants 
with whom we are now concerned was that 
of tenants from yearto year. A tenancy 
from year to year can be created either 
by contract or by operationeof law. Ad- 
mittedly there was no express contraet bet- 
ween the parties. It is contended, how- 


the other *ever, that such a tenancy was created by 


. acceptance of rent from the defendarfis and 
by assent of tle landlord to the defend- 
ants’ continuing in possession. The ac- 
eeptance of rent relied upon by the plaint- 
iff was the realifation of rent by the mort- 
gagees ofthe plaintiff. It appears that on 
the 25th of March, 1896. Mahanth. Bishundas 


and- Ghanshyam Das the mortgagees of the ` 


plaintiff instituted two suits against ihe 
present defendants. One was a euit fcr 
arrearae of rent for the Sambat year1950 52 
(1893-05) in reapett of one of the Mauzas, 
Bbadial, comprised in the mukarrari avd 
an ex parię decree was passed on the 27!h 
April, 1896. The other suit was for the 
&rrears of rent for 1949-52 in respect of 
rent of another Village Mauza Mahecha. 
This suit was contested and a decree was 
passed on contest on the 27th of May, 1896, 


.defendantseafter the death of liafát Hus- The pleadings of the parties in these two 
gain must be considered as possesfion of suits have not, been printed. We have 
trespassers and adverse tothe interest of only got exgracts from the register of suits 
the plaintiff The defendants, however, (Exs. l and la) which do net give 
did not claim an  absotute interest by the allegations of the parties. „We have, 
adverse possessicn,but only a limited in- however, got the judgment in the recond 
terest as: tenants. It is clear, therefgre, suit, which is marked as Ex. F. It ap- 
that in fhe apsencg of other circumstances  pears«from the judgment that the plaint- 
which would save the plaintiff's right from efis, i. e., the mortgagees claimed rent from 
the bar of limitation, the plaintif's claim the defendants as mukarraridar§, and the 
must be hel@ tobe barzed after the lap8e, defence of the qlefendants jn "the second 
of 12 years from the death of the last sux- ‘suit was thatunder the terms of the deed 
yiving grantce. a oe . of fnofigage the morteagees could recover 
The contention of the plaintiff, however? rent only from the origip&l grantees of the 
. * . 
* * T 
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mukarrari. They contended that the mort- 
gagor of the plaintiffs in the rent suit did 
not ,recognisa the defendants as his ten- 
ants and that unless the mortgigees were 
empowered by the mortgagor to realiza 
rents from the defendants who were the 
heirs of the original grantees of the mukar- 
rari, the suit did not Ite. The learned 
Deputy Collector, however, did not decide 
the question raised by the defendants. He 
held that the previous ex parie decree 
opsrated as res judicata and it was not 
open to the defendants fb question the 
right of the plaintiffs to recover rent from 
them. It is contended on behalf of the ap- 
Pellant that the realization of rent under 
these two'decrees by the mortgagees creat- 
ed the relationship of landlord and tenents 
and that it amounted to an acceptance of 
rent from the defendants which had the 
effect of creating a tenancy from year to 
year. In fny opinion this contention is not 
sound. In order to create a tenancy from 
vear to year the acceptance of rent by the 
landlord must be on payment of such refit 
by the tenant who admits his position to 
be that of atenant from yearto year. In 
other words the parties must be ad idem. 
Both parties must be of one mind as re- 
gards the nature ofthe tenancy, If, how- 
ever, thelandlord elaims to treat the ten- 
ants as tenants from year to year but the 
tenants assert a permanent tenancy and 
do not admit their position as tenants from 
year to yearand pay rent, the yearly ten- 
ancy cannot be establjshed. Thé payment 


of rent by the tenants would be in assertion* 


of their right as permanent tenants. As 
vermanent tenants thev are admittedly 
liable* to pay rent, and if they pay rent 
with an assertion of permanent tenancy the 


landlord ‘cannot by mere? acceptance of* 


sugh rent treat tbe tenants as tenants from 
year to vear. I am. therefore, of opinion that 
the realization of rent by the mortgagees 
under the decrees obtamed by them did 
not have the Jegal effect of converting the 


tenancy by sufferance intoa tenancy from. 


year to ear. 
Let.us now see if a tenancv*from year 


to vear was otlferwise created bv the assent 498r 


of the landlord to the defendants continu- 
ing in pessession. Hereelao*itis necessBry 


that theassént must be to a continuance, 


of possession as tenant#irdm year to yeas. 


Where, however, the tenant clajms to be” o 


in possession pot asa tenant from year to 


year but asa permanent tenant the land? 
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lord cannot by his mere assent to the 


` tenant's continuing in pessession convert 


the tenancy as one from year to year. 
Moreover, in the present case, there is abe 
solutely no evidence to show that the plain- 
tiff ever assented to tlie defendants’ con- 
tinuing in possassion as tenants. It appears 
that in 1839 a ,suit was instituted by 
Maharaja Nem Narain Siggh, predecessor of 
the present plaintiff, against Iltafat Hus- 
sain one of the original mukarraridars for 


e arrears of rent for the period 1919-45 Sambat. 


This guèt was instituted on the lst of April, 
1889, as will appear from the plaint Ex. 
B. Exhibit O is thé order sheet of this suit 
and it appears on reference to this order 
sheét that the summons could not be serv- 


.ed, upon the defendant as he was then 


ead. We know from the evidence that 
ltafat Hussain died in 1888. The plaint- 
iff in that rent suit took time on three oc- 
casions to substitute the heirs of the deceas- 
ed defendant, but ultimately no substitu- 
tion was made and the suit was dismissed 
for default on the 3rd of August, 1889. 
The evidence of the defendant No. 8, who 
was examined asthe first witness for the 
defendants, is that after the dismissal of 
this rent suit he appeared before Raja 
Nem Narain Singh and requested him to 
recognise him (the defendant) and the other 
heirs as mukarraridars &nd to accept the 
mukarrari rent from them. The Raja, 
however, refused to do so and told him 
that as both the mukarraridars were dead 
the heirs must give wp possession? This 
evidence of the defendant No. 8 is support- 
ed, by the fact thatthe rent suit institut- 
ed in the year 1880 waa, allowed to be 
dismissed for default of not bringing the 
heirs on récord and by the fact that since 
then norent has even been realized either 
by,the plaintiff or by his predecessor*in- 
interest. There is thus no evidence of any 
act onthe part of the plaigtiff or of his 
predecessor which may give rise to an*in- 
ference of assónt on the part of the plaint- 
iff or that of his predecessor to the con: 
tinuance of the defendants in possession 
as ténants. In my opinion, ther®fore, no 
ly tenancy was created, and time began 
fo.run against the plaintiff or his predet 
cessor in-interest from the death of the 
last surviving grantee and the suit, having 
Been instituted much ebeyond the” period 
f limitation is clearly barred by limitation. 
Assuming, however, that $n yearly ten- 
ancy ‘was created by the realization df rent 
e ` 
. 6 


' fendants' contention. 


824 : 
by the mortgagees itis contended on be- . 


‘half of the defendants that that yearly 
_ tenancy was defermined by a notice to 


quit served upon themin the year 1904, 
‘In the Court below the plaintiff did not 
admit that any nQtice.was issued or served 
in 1904. The learned Subordinate Judge, 
however, found itas a fact that a notice 
was issued and servedeand this finding is 
not challenged before us. Now, the notice 
issued in 1904, required the defendants to 
give up possession on the expiry of the 
Sambat year 1961, and if the yearly ten-* 
ancy came toan end in the year *1961 the 
guit ought to have been instituted within 
12 years from the determination of that 
tenancy, The suit was admittedly institut- 


‘ed beyond 12 years from that date, 


It is, however, contended by the appel 
lant that there was a waiver of the notice 
of 1904, by the subsequent notice issued 
in 1915 and that time began to run on the 
determination of the tenancy by the notice 
issued in 1915. The defendants do not 


‘admit the service of the notice in 1915 and. 
‘the fact that the plaintiff himeelf was in 


doubtas regards the proper service of that 
notice as well asthe notice issued subse- 
quently in 1917, lends support to the de- 
However, assuming 
that the.notice was properly issued and 
Served in 1915, the question is whether it 
amounted to a waiver of the notice of 
1904. A notice is waived under s. 113 of 
the Transfer of Property Act with the 


-exprets orimplied consent of the person 


giving it showing an intention to treat thes 
lease assubsisting. Illustration (b) te .s. 
3113 shows that if the tenant remains in. 
possession after the expiry of th$ notice 
and a second notice tp quit is'given the first ° 
notice is waived, but this presupposes that* 


“there wasan admitted tenancy from year to 


year. The doctrine of waiver of nolice to 
quit could mot apply where the langlord 
tréats the tenant asa tenapt from year to 
year and the tenant asserts a permanent 


‘tenancy. Moreover, a waiver isan act on, 


the part of the person pleatiing the waiver 
showing anintentiog to treat the teffancy 
as subsisting.” When there isa denial af 


“the notice bf 1904, on,the part of the plaint- 


iff if cannot be said that he had the ir- 


‘tention to treat a determined lease as still 


subsisting. I atn ef opinion that the leart-" 
ed Subordinate Judge was right in hold- e 


ing that the. plaintiff cannot sely on the 357. 
. ka j 
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waiver of notice of 1004 so asto give rise 


to afresh period of limitation. 


. Às regards the question as to whether 


‘the defendants acquired an interest as per» 


manent tenants by, adverse possession, I 
am of opinion, that the evidence on the 
record goes to show that there was an as- 
sertion of an adverse interest of a limited 
nature, viz, that: of a. permanent tenant. 
Such assertion was made after disposal of, 
the rent suit of 1889, and again when the 
mortgagees instituted their suit forrent and 
by the fact of the defendants withholding 
payment of rent up tothe date of the suit 
because the plaintiff refused to recognise 
them as permanent tenants. . 
The questions raised in this appeal were 
raised in the case of Charan Mahton v. Kama- 
kheya Narayan Singh (1) who isthe plaint- 


*iffin the present suit and I adhere to the 


view expressed by me therein. t 
The learned Subordinate Judge has in 
considering the question as to whether there 
was ratification by the plaintiffs of the re- 
cognition of the defendants as tenants by 
fhe mortgagees referred to the certified . 
copies of evidence of Bakhshi Radhika*Dass 
and of James Bowman (Exs. H. and H-1) 
given inthe previous suit instituted by a 
predecessor ofthe present plaintiff against 
Narsingh Dayal Sahu, the plaint whereof is 
marked Ex. G. That was a test suit institut- 
ed by Raja Ram Narain Singh against the 
representative of another mukarraridor 
holding under an instemrari mukarrari 
similar to the one granted to Iltafat Hussain 
and Rahat Hussain, and the question was 88 
to the character of the tenancy, viz., whether 
the tenancy created under the istemrari mu- 
karrari was a life tenancy or.a permanent 
tenancy. It is contended on behsl$of the 
appellant that these two depositions (Exs, 
H. and H-1) are not Admissible in evidence. 
"The learned Subordinate Judge was of opi- 
nion that they were admiesible in evidence 
under s. 18 of the -Evidence Act, and Iam 
disposed to agreeawith him. There deposi- 
tions were admitted in eviderce without 
any “objection to their ddmissibility. They 
are, moreover, admissible in order,to show 
that the case now sought to be made by the 
plaintiff was inconsistente with” the case 
which tke predecessor of the plaintiff tried 
t@make on a epregious occasion. However, 
there is sufficient evidence onthe record in, 
favour of the defemdant apart front the docu- 


(D 86 Ing. Cas, 387; GP. T, T. 98; A. I. R. 1925 Pat, 
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ments Exs. H. and H-] and even if they are 
excluded such exclusion cannot affect the 
` decision of the case.- . > : 
~ Lam, therefore, of opinion that the decision 
_ of the learned Subordinate Judge was right 
and this appeal ought to be dismissed with 
costs, 
Ross, J.—1 agree. e 
The suit out of which this appeal -arises 
was brought by the proprietor of the Ram- 
: e garh estate on the 22nd of April 1920 for 
the resumption of five villages grahted to 
lltafat Hussain and Rahat, Hussain, the 
ancestors of the defendants, under a lease 
executed on the 9th of Bhado Badi 1922 
“Sambat (15th of August, 1865). The lease. 
“is expressed to be an istemrart makarrari 
settlement from 1922. The plaintiff alleg- 
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Ghansyam Dass and Mohunt Bishun Das 
from 1891 to 1896. Two sutts were brought 
jn 1896 for arrears of rent by the mort- 
gagees against the heirs of Iltafat Hussain, 
the survivor of the two grantees, for the 
years 1949 to 1952 and 1250 to 1952 Sambat. 
One of these suits was decraed ex parte and 
the second was decgeed after contest, the 
basis of the decision beings that the ex parte 
decree operated as res judicata. The decrees 
were satisfied by the judgment-debtors, On 
this it is argued that the successors of the. , 
original grantees having remained in pos-. 
session on the expiry of the lease, they were 
tenants on sufferance and, by reason of pay- 
ment of rent to. and acceptance of rent by 
the mortgagees, they became tenants from 
year to year, and that that tenancy was not 


ed that after the death of the survivor of .determined until notice to quit was given; 


the two Brantees he became entitled to 
enter upon the demised villages; but 
the heir of the grantees continued in pos- 


‘session with he assent of the landlerd as 


tenantsfrom year toyear. At the time of 


and, therefore, the respondents were liable 
to be ejected. (2) The second point urged 
was that no title by adverse possession has 
accrued to the defendants first, because. no 
assertion of adverse title was made to tha 


the preparation of the Record of Rights they e knowledge of the proprietor; and secondly 


asserted their claim to continue in posses- 
' Bion ad mukarrari istemraridars and were 
So recorded. 'lhereupon notices to quit 
were issued in 1915 and again in 1917; 
and, as doubts were entertained as to the 
due services of these notices, a fresh notice 
was given in Saptember, 1919 to quit at the 
end of tlie Sambat year 1976, but the notice 
was disregarded. The plaintiff, therefore, 
claimed to resume the villages. The defence 
of the contesting defendants, apartfrom tech- 
nical pleas, was that the .istemrari mokar- 
rari lease; was a permanent lease that 
- Rahat. Hussain died in 1925 Sambat 
and  Iltafat Hussain in 1943 Sambat 
and that after their death the defendants, 
had been and were in pogsession as heirs 
by virtue of the said lease. It was also plead- 
ed that the defendants had asserted their 
istemrari mokarrari rights to the knowledge 
of the plaintiff's predecessor. It was further 
pleaded that a notice to quit was served 
on the 23rd of September, 1904, But possess 
sion was not given up and that, even if the 
lease be considered to be lease for life, 
the suit was barred by the law of limi- 
tation. Theserviceofnotice in 1915 and 1917 
wasalso degied. The learned *Subordinate 
Judge dismissed the suit. e e° 
‘Three points wére urgued in appeal (1). 
The proprietorof the Ramgarif estate execut- 
ed a zarbharna mortgage of the villages in 
suit and other villeges in favour of Gossain 


because, during the subsistence of the ten- 
ancy from year to year no adverse title to 
a higher interest could be asserted. (3) 
In the third place it was argued that even 
if notice to quit was givenin 1904, the plain- 
tiff's suit was not barred be limitation, be- 
cause afresh notice was given in 1915 and, 
therefore, the first notice was waivedand 
time would only begin to run from the date 
of the second notice. 

(1) „In dealing ‘with the first point, if is 
necessary to ascertain precisely what the 
position of the successors of the original 
grartteés was when the lease.expired. lt ° 
has been foand by the learned Subordinate 
Judge, and the finding is not contested, 
that the grant to Rahat H'ussain and Iltafat : 
Hussain was a grant for their lives. The 
lease, therefore, terminated in 1888 when 
the survivor ofthe grantees died. “A ten- 
ant on sefferance.is one who entered by a” 
lawful demite or title, and, after that has 
ceased, wrongfully continues in possession 
without the assenter dissent of the person 
next entiéled." The succeésors of the lessee 
did not enter by à lawfull demise or title and 
were’, not tenants on sufferance, put trespas- 
gers, and s. 116 of the Transfer of Property 
Act has no application [Ram Rachhya Sin, 

v. Kumar Kamikha Narain Singh (2) and 
Charan Mahtor v. Kumar Kamakhya Nara- 

2) 84 Ind. Cag. $86; 6 P. L. T. 12; (19248 Pat. 

adr. 1925 D 4 Pag, 139, wee oe 
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yan Singh(l)].*What then is the evidence to 
show the creation of a new tenancy in 
favour ofthe defendants? A tenancy from 
year tò year may be created by express 
agreement between thé parties or may arise 
by implication oflaw. Here there was ad- 
mittedly no express agreement, A tenancy 
from year to syear will be implied from 
facts showing an intention to create it. 
Now, was there on either side inthe present 
case an intention to create a yearly tenangy? 
The pleadings in the mortgagees’ suits 
have not been printed, but it appears from 
the judgment under appeal that the mort- 
gagees sued the heirs of the deceased 
mukarraridars for arrears of makarrari rent. 
"The defence was that after the death of 
the survivor of the mokarraridars the *de- 
fendants had tried to persuade the proprfetor, 
through whom the mortgagee claimed, to 
recognize them as tenants; but he had 
refused todo so or to accept rent from 
them; and that the mortgagees were ex- 
press!ly forbidden by the terms of their 
deed to recognize the heirs of the deceased 
mukarraridars as tenants and that, there- 
fore, so long as the proprietor did not recog- 
nizethe heirs as tenants, the relation of 
Jandlord and tenant between the mortgagees 
and the defencants did not exist. The 
learned Subordinate Judge also states 
that the decrees were passed against the 
heirs as mukarraridars of villages in suit. 

neither side in that litigation was there 


n 
i d intention to create or admit a tenancy 


from year to year. Even in the case of 
tenants on sufference from whom rent is 
accepted the presumption that a*ténancy 
from year to year has been created can be 
rebutted. There was an assertion by the, 
mortgagee-plaintiff that the defendants 
were liable for rent as heirs of the holders 
of a mukarrari tenure. There was a de- 
nial by she defendants that they were liable 
to pay rent to the mortgagee because his 
mortgagor refused to admit théir mukarrari 
title. I do not think, therefore that on these 
fagts it can be inferred from the satisfac- 
tion of the decrées for rent by the defendants 
that there was any intention to create a 
tenancy from year to year on the part of 
the mortgagee or to accept such a tenancy 
“an the part of thè judgment-debtors. The 
satisfaction of the decrees cannot, jne my 
opinion, alter the positiorf which the te- 
fendanés have taken upand have all along 
maintained. ; . 

(2) On the secon 


dep oint it must be taken 
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that from the year 1888 the defendants or 
their predecessors were in possession of the 
villages in suit as trespassers. The evidence 
of defendant Na 8 is that two or three 
months after the dismissal of a suit for 
rent which was brought by the proprietor 
against the ogiginal lessee and was dismies- 
ed as it was found that the lessee was dead 
and nosubatitution was made in his place, 
he went to Raja Namnarayan Singh and 
requésted him to recogniza them as mu- 
karraridars and to accept mukarrari rent. 
The Raja refused the applicatiqn and told 
him that as bath the mukarraridars were 
dead, they must giveup the villages.e The 
defendant No. 8 said that as the mukarrart 
was permanent they were not ready to give 
up possession of the villages to him. The 
*Jearned Subordinate Judge Has believed 
this evidence and no reason was shown for 
distrusting it. The fact that the suitfor ' 
rentegainst the original lessee was allowed 
to drop shows that the proprietors was not 
prepared to recognize his heirsand the fact 
that the heirs continued in possession shows 
that they were not prepared to strrender 
the villages. Inthisstate of faets the evi- 
dence of this defendant seems credible and 
there is no reason to disbelieve, it. The 
same assertion was repeated in the defence 
to the morgagees' suits for rent and again 
in 1911 when the Record of Rights was pre- 
pared. I would, therefore, hold as a fact 
that an assertion of hostile title to a limited 
interest was made to the knowledge of the 
plaintiff and his predecessor from 18388 
onwards and that these assertions were made 
by persohsewho were, trespassers, EBy- 
lapse of Sime they have acquired a title to 
a mukarrari interest by adverse* possession, 
(3) In view of this conclusion, the third 
point becomes immaterial; but as it was 
debated [shall deab with it. The notice in 
1904 was not questioned in appeal. I see 
no reason to doubt the ,evidence of the 
plaintiff's witness Bishun Prasad who prov- 
» ed that hé posted the. notices in 1915, and 
received the acknowledgments from the 
Post Office. The presumptionis that if & 
letter’ properly directed is proved to have 
Veen posted, itreachetl its destination and 
was receivell by the person to whom it. was 
addressetis Lhe defendant «Abdul Guny 
said nothing in his exantination-in-chief to 
negative the plaintiff's evidence on this 
poiatand did not deny his signature on 
‘the acknowledgment. It is true that in 
answer to an unwise question put in cross- 


` in 1915, 1917 or 1919 but no weight can be 


. therefore, that notices to quit were given 


- the other asseriing a permanent interest in 
_the land it seems to me idih to contend that on the 22nd of September, 1926, when the 
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examination he denied receipt of any notice 
given to this statement. I would hold, 


both in 1904 and in 1915 and the question 
is whether theissue of the latter notice 


waived the former. The learned Advocate yersus 
_for the appellant relied “upon IN. (b) HOOSAIN HAMADANEE & Co.— 
to s. 113 of the Transfer of Property e DEFENDANTS. 


Actand contended that as the defendants . 
remained in possession after the firat notice 
expired, their consent to the waiver of that 


^ notice must be implied. Now the notice 


was a notice to a tenant from year to year to 
quit the tenancy. The defendants never 


' admitted that they were tenants from year 


Statutes, operation of—Temporary Act, expiry of— 
Pending proceedings—Rangoon Rent Act (Burma Act 
el X 0f 21925), s. 10. 

As a,ge&eral rule and unless it contains some 
special provision to the contrary, after a temporary 
Act has expired no proceedings can be taken upon it 
and it ceases to have any further effect. [p. 828, col. 1.] 

Rangoon Rent Act, beinga temporary Act, ceased 
to have any operation on the expiry of the time 


to year. It is impossible, therefore, to infer fixed in the Act, and no proceedings could subsequ- 
theirconsent to the waiver of the notice frem ,ently*be based on it, except in respect of those 
the meresfact that they remained in posses- matters specially provided for in the Act itself. 


sion. The illustration deals with the case 
of a lessor giving notice to a lessee, i.e, it 
assumes thate the parties are ad idem on 
the majter of the lease and, if the lessee 


remains in possession, it may be fairly in-, 


ferred that he consents to the waiver of 
the notice ; but where the parties are main- 


The position is the same though the proceedings 
were instituted prior tothe expiry ofthe Act and 
were pending when it expired. [p. 829, col. 1.] 


Messrs. N. M. Cowasjee and Leach, for the 
Plaintiffs. 

Mr. Jawad, for the Defendants. 

JUDGMENT.—This is asuit filed by 


_leage from year to year. 


taining mutually exclusive positions one the plaintiffs to eject the defendant from 
asserting a tenancy from year to year and two rooms Nos.3 and 4 in house No. 3, 
Mogul Street, Rangoon. The suit was filed 


any waiver by implied consent can arise. Rangoon Rent Act of 1925 was in force, It 
As was pointed out: by Das, J., in First came up for hearing on the 14th of January, 
Appeal No. 234 of 1920, the possession of 1927, after that Act had expired. The suit 
the defendants was an offer to pay rent on is based on the assumption that the tenant 
the footing that they had a permanent lease was in occupation of the-premises paying 
of the village and not an offer to adbept a Rs.170a month as such tenant, in respect 
his is not a ques- of which by operation of the Notification of 
tion of limitation where the plaintiff's posi- the: Government, the Rent Act ceases to + 
tion is accepted 4nd met by a plea of lapse have any ,ffect. The defence raised was 
of time! Jt isa question of waiver and as that the defendant became tenant of rooms 
the parties were never ad idem as to thd Nos. 3 and 4 on two diffetent occasions, i, e. 
tenancy in my opinion the plea of waiver in*1909 and 1916 paying Rs. 80 for room’ 


fails. On this ground also,even if the de- No. 4ewhich was first taken and Rs. 90 


fendarits had been tenants from year to for room No. 3 which was leased later on. 


. year the suit would be barred by Art.- It is eqntended, therefore, that he should?” 


139 of Sch. I to the Limitation Act. be treatedas a separate tenant in respect 
On all these grounds I thiak that the of the two rooms and as such he is still 
appeal must fail and be dismissed with within the protecjion of the Rangoon Rent 
costs. Act and the plaintiffs have no righi to 
P Appeal dismissed. eject him. The facts arè admitted. It is 
A. D ^ . admitted that after the first month of the 
7 Me later tenancy single  bifs w&re sent out 
. * fora collective rent of Rs. 170 in“ respect of 
thg two rooms that the fenant with She 
pormission of tleelandlord removed the 
. "partition between the two rooms and is 
in occupation *of the whole as "a single 
. ! ` Office, 5 OR : . 
E E ? É . kd 


. 
LÀ 
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Two questions arise for decision, firsí:— ^ ready and willing to pay the rent to the 
. what is the efect of the expiry of the full extent payable under the Act and 
Rangoon Rent Acton the 31st December, performs the conditions of the tenancy. 
1926, on the suit which was pending at that That seetion, therefore, does not alter the 
time and came up ,for trial after such law or create amy new legal rights but 
expiry ? Second;—Is the defendant to be merely places a restrietion on the Courtand 
regarded as aetenant of dhe whole-premises prevents-it from passing a decree which it 
paying, therefore, a ment of Rs. 170? As would otherwi&e have been bound to pass, 
regards the firsé point, both the Rangoon As ron, therefore, asthe Aot has come to an 
Rent Act of 1920 and the Rangoot Rent Act end that restriction has been removed and 
of 1925 are temporary Acts. They cease to the Court isbound to pass the decree whioh*: 
have any operation on the expiry of the time it would, ordinarily grant. The mere fect 
fixed in the Aet itself. Theruleelgid down that the suit was instituted before the 
ins.6 ofthe General Clauses Act aud s. 5 expiry of the Act and continued to be 
ofthe Burma General Clauses Act which pending till after sucheexpiry makes no 
deal with the effect of the repeal of an difference in the legal position. * Mr. 
enactment by a subsequent one have Oowasjee who raised this rather interesting 
therefore, no application. The general guestion placed no authority before me 
principles applicable to thesubject'ate l&id and I have not been able to find any direct 
down in Oraies on Statute Law, Sefond ‘authority on the point. There are however 
Edition, page 364: “As a general rule rulings te which I shall shortly refer and 
aod unless it containssome special provision which lend support to the conclusion arrived 
to the contrary, after a temporary Act has at by me. In the case of Kishoredas P. 
expired no proceedings canbe taken upon Mangaldas v. Ahmed Suleman’ (19, it has 
it and it ceases to have .any further effect.» been held that when a notice determining 
The provision to the contrary contained the tenancy has been given durjng the 
inthe Rangoon Rent Act, 1925, is in the continuance of the Bombay Rent Act and 
proviso to s. 1 which enacts that the expira- the tenant remained in possession under 
tion of ths Act shall not render recoverable the protectionofthe Act, the landlord can 
any rent which during its continuance was obtaina decree on that notice after the 
irrecoverable or affect the rightofa tenant expiry of the Act and it was not necessary 
to recover any sum which during the for him to give a fresh notice. The basis . 
continuance of the Act wasreeoverable by of that decision was that the termination of 
him. This proviso exempts two particular the tenancy as a result of the notice issued 
classes from the general effect of the by the landlord was not affected by the 
expiration of a temporary Act and obyiously Bomhay Rent Act under protection of which 
refers to the disability placed on the lapd- the tenant remained in occupation of the 
lord to recover any sum in excessof the premises in spite of the fact that the 
standard rent and the rights giveñ tò the tenancy wage determined. The ordinary ` 
tenant of recovering any fine er premium rights ofthe landlord and tenant remained 
«paid by him: in addition to the rent axd, e in force, but were kept in suspense during 
within a certain time, any sum paid in the continuance.of the Act. In the case of 
excess of the rent payable under the Act. Mody and Co. v.eMahomedbhat Abdool 
If the Act when it expired loses 4ll effect Hoossein (2), the question arose in a different 
then the parties are relegated to'tlte position way. In thatcase the landlord sought to 
which they occupied before the*Act was evictthe defendant on the ground that he 
passed and in which they would have been required the Premises for his own use and 
hadnosuch Act been passed. Thus itstands occupation? On the faith of this representa- 
tareason thatthetenant whowould in certain tion, the tenant agreed to a*consent decree. 
ciréumstances have been able to wesist the The tenant thereafter applied fer compensa- 
landlord's suit for ejectment will not be tionuhder s. 10 (a) of the Bomboy Rent 
able tô dolgo any longer. It is noteworthy Att corresponding to*s. 10, cl. 3 of the 
that s.10 of the Act is carefully and, Rangoon Hént Act, It was found by the 
egutiously worded. It inerely provides trial Coutethat the landlords, requisition 
“that notwithstanding the provisions.of the : ° $ 
general law no order or decree for the a? ae Santau, 49 B. 56% 27 Bom. L. R. 1086; 
recovery of possession of apy prerhises shall ze) Dom, 910 


: ! JL (9) $7 Ind. Cas. 793; 49 B. 724; 27 Bom. L R.595; 
be made so Jong as the tenant *pays oreis AI R,1925 Bom. 378. 6 ` 

. | . M |: 2 ` 
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was afalse one and his occupation 4 pre- 
tence. The effect of that finding was that 
the tenant would have been entitled to be 
put back in possession of the premises ånd 
for compensation in addition thereto or in 
lieu thereof. The Bombay Rent Act how- 
ever expired on the 3156 of August, 1924, 
with reference to the partichlar premises. 
then in question. The tenant's application 
was filed on the 20th of August, 1924, and was 
thus pending when the Act expireds The 
effect of the expiry of the Act’ was eonsider- 
ed by the Bombay High Courfand a Bench 
of that Coutt held that that effect was to 
put gn end to thé proceedings instituted 
on behalf of the defendant-tenants. The 
same reasoning would apply as regards a 
defence relied on by the defendant, whiele 
being a special defence open to the tenant 
under the Act, would not be available to 
him after the Act expired. I shall make 
my meaning clear. lfinstead of the land- 
lord filing a suit for ejectment, the fenant 
had filed’a suit for a declaration that on 
account of the protection given to him by 
the Rent Act, the landlord had no right to 
eject him, such a suit bya tenant pending 
when the Act expired, must necessarily be 
dismissed. Similarly, when the plea is 
raised as'a defenceit has td be disallowed. 
since the Act which -enabled the tenant to 
raise the plea had expired. Inanother case 
which came up before the Calcutta High 
Court Kundanmul Dalimia v. Dyer (3), it 
was held that the proceedings before the 
"President of the Calcutta Improvement 
Tribunal pending beforé him on appeal- 
. from the decision of the Rent Controller 
came to an end on the expiry ofthe Cal- 
cutta Renj Actin respect of premises for 


which rental above a certain amount was ° 


being paid. * 

It seems to me, thtrefore, that on an 
application of the pfinciples relating to 
the effect of the expiry of a temporary Ast I 
am bound to hold that as sgon as the Act 
expired the parties are relegated to the 
position they held ufider the general law 
except in res2ect of those matters specially 
provided for*in the Act itself. The.result 
is that the defandant, cannot ba allowedeto 
raise and rely upon the particular plea on 
which he steks to resist the laiatiffs’ suit 
though the euit was instituted prior to éhe 
expiry of the Act and was pending when it 
expired. The pldintiffs would, thefefore, he 


(3) 88 Ind. Cas. 139; 520.551; 29 O.W.N. 281; A 
J. R.1925 Cal. 571. *, ; 
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entitled to the decree they laim. In this 
view itis unnecessary to decide the other 
point raised before me but in case the 
Appellate Court should take a different view 
of the law I shall brieffy state my conclusion 
on that point. : 

It is admitted thát the defendant took the 
two rooms on two differen occasions but 
when he tpok the adjoining room in 1416 
his subsequent conduct clearly shows that 
he took it as an adjunct to the room of 
which he was already tenant with the inten- 
tion of c8nverting the whole into a single 
office. He has been admittedly paying 
rent in a lump sum and he has also removed 
the partition dividing the two premises. 
He must, therefore, be deemed to be in the 
positien of a person who has enlarged his 
Original tenancy by the acquisition of 
additional accommodation for which he pays 
additional rent. There will, therefore, be a 
decree for the plaintiffs as claimed with 
costs, | 

The defendant is given time till the 31st 
bi March, 1927, to vacate the premises. The 
execution of the decree is stayed till then. 

N.B. Decree accordingly, 


-—— 


LAHORE HIGH COURT. 
SgcoND CIVIL APPEAL No..262 or 19274 
. April 21, 1927. 

e. Present: —Mr. Justiée Zafar Ali. 
AHMAD HUSSAIN AND ANOTHER 
—DRFSNDANTS—APPRLLÁNTS 

* c — versus 
* QAMAR-UL-ZAMANe Praiv'tIEE— 
. RESPONDENT. 
“Muhammadan Law—Gift— Delivery of possession, 
necessity of —Musha, gift of—Gift by co-sharer when 
valid—V oidegift, necessity for revoking. e 


Under Mghammadan Law a @ift to be valid chould * 


be immediatelysfollowed by delivery of possession, 
Therefore, a gift of musha or undivided share can- 
not form the subject-matter ofa valid gift. jp. 530, 
col.el. . . 

A gift ofan undivided share “by one co-sharfr to 
another is valid only where thei are two cgsharers, 
Wherg there ara more than two co-sharers such a gift 
cannotée valid. [p. 830, col. 2.1, . 

Mahomed Buksh Khan v. Hosseini Bibi (1) dis~ 
*inguished. . : . 

A goid gift does not require any revocation on the 
part of the donor to cexsesto be enforceable, [ibid.j 


* Second. appeal from the decree of the 

District Judge, *Sialkote, dated the 16th* 

November, 1928, affirpling that of the Addis 
e e 


. 


1 


gt 


r 


. mosquepa well and graves. 
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tional Sabordijáte Judge, Fourth Class, 
'Sialkote, dated the 3rd May, 1926. 

Sheikh Niaz Muhammad, for the Appel- 
lants. . i 

Dr. Nand Lal, Messrs, Shambu Lal and 
Maya Das Sethi, for the Respondent. 

JUDGMENT—The plaintiff a donor 
sued for a declaration that the gift made by 
him was invalid" and that he had revoked 
it. The subject-matter of the giff was his 
one-third share in aholding comprising 
several fields, and the donees were his two 
maternal uncles in whosefavour & deed of 
gift was duly executed and registered on 
the 18th December, 1919. 

The Courts below have found : 

(1), that the plaintif is still in possession 
of the property and was, therefore, compet- 
ent to sue for a declaration. 


(2), thatthe gift of an undivided share 


in a joint holding was invalid, and 
(3), that the gift was revocable and could 


be revoked. 
itis clear that the gift of a*musha or un- 


divided share is invalid and the doctrine of 6 


musha has its origin in the basic principle 
of Muhammadan Law that a gift to be 
valid should be immediately followed by 
delivery of possession. As an undiveded 
share does not admit of actual possession 
it cannot form the subject-matter of a 
valid gift. Itisargued on behalf of the 
donees (appellants) that the plaiftiff should 
be deemed’ to have delivered possession 
because he admitted thatdhe had done so, 
firstly in the deed of gift itself, secendly 


. before the Sub-Registrar, thirdly in the 
. mutation proceedings and fourthly ip the 


Jawab-i-dawd filed by him ina subsequent 
epit between the co-sharers, of thé holding. 
But these admissiens could not have had 
‘the effect of putting the donees in actual 


possession of the undivided share. | As a: 


matter of fact the donor is still in, posses- 
“gion. . ME 
Secondly, it was argued, on the basis of 
the proposition enunciated in Art. 309 of 
Wilson’s Muhammadan Law that the gift 
was valid as the property did not admit of 
a partition, inasmuch as it contfined a 
But the mosque 
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amended Art. 310 of Wilson's Muham- . 
madan Law the gift of an undivided share 
by one co-sharer to another was valid. 
The briginal Art. 310 wasthat one of two 
co-sharers in any “property may give his 
undivided share to the other. his was 
quite in accordance with the basis principle . 
that “ the gift is not valid unless possessed" 
because if one of the two co-sharers walks 
outafter donating his share to the other 
the later takes possession of the whole. 
In Mahomed -Buksh Khan v. Hosseini 
Bibi (1), thew Lordships of the Judi- 
cial Committee held that the giftof an . 
undivided share by one co-heir to another 
was valid. On the strength of this rulfng 
Wilson modified Art. 310 but in my 
opinion co-sharers are distinguishable from . 
co-heirsand the ruling in question cannot 
be taken to have modified the original 
principle of Muhammadan Law. This is 
also a point taken for the first time in this 
Court dnd finds no placein thé grounds of 
appeal. . 

As the gift was void ab initio the suit was 
not barred by time asheld in Mulgni v. 
Maula Buz (2). Similarly the question of 
the plaintiff's power to revoke the gift does 
not arise becausea void gift is inoperative 
and does not require revocation to eease to 
be enforceable, I, therefore, dismiss the 
appeal with costs. 
Appeal dismissed. 
12 Ind. Jur 291; 5 Sax, 


). 


R. L. 

(1) 15 C. 684; 15 I. A. 81; 
Q. 

A L.J.149; A, 


P. O. J. 175; 6 Ind. Dec. (x 8) 1040 (P. 
(2) 78 Ind. Oas. 222; 46 A. 260; 22 
I. R. 1924 All, 370; L. R, 5 A. 104 Civ. 





RANGOON HIGH COURT. 
First Orvin Appraf, No. 209 or 1926. 
January 18, 1927. . 
Present:—Sir Guy Rutledge, KT., 
Chief Justice, and Mr. Justice Brown, 
Tur BURMA OIL Co., Lrb.—APPELLANTS 
versus, 
U PO NAING—Rasponpsnt. 
Petroleum Act (XII of 1898), s. 2—Butma Oil Fielda 
Act (Bur. Act I of 1918), s. £—Grant of earth-oil— 
il-gas, whether included. ° 


ete, occupy only aesmall area which céuld 0 ee " EET 
; A grant by Government to a person, his heirs 
mbe, left out, and the xest of the land could be representatives guq aisigns in perpetuity of the right 


‘portitioned. Jt may benoted here that this 
point was not taken in the Courts below nor, 


to win and get earth-oil from a well sige, does not 
entitle the grapteg to the natural gil-gas emitjed 


Shas been taken in the grounds of appeal to * from the drill holes, “oil” as defned in s.2 of the 


-tltis Court. ee 
Thirdly, it was argued that as stated in thé 
e 


Petsoleugn Act not including oil-gas. [p. 831, col. 1} 
The main object of the Burma Oil Fields Act, 1918, 
wasto provide for the safety ef oil-felds and their 


1 ES N^ 
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better regulation, and the definition of “oil” ‘therein 
as including “oil-gas” does not enlarge any previous 
grantófearth-oil so as to include the gas as well. [p. 
831, col. .2.] e . 

First appeal from the judgment of the 
Original Side in Civil Regular Suit No. 75 of 
1926. ; ; 
Messrs. McDonald and Reget, for the 
Appellants. M 

Mr. Kyaw Din,for the Respondent, 


* JUDGMENT.—This is an appeal from 
tha. judgment of this Court on the Original 
Side giving the respondent ea decree for 
compensatien for the use of oil-gas derived 
from an oil-well site leased by the respond* 
. ent t$. the appellants. 
We may note that the learned trial Judge 
seems to take for granted that the res, 
pondent is the absolute owner of the oil-, 
well site in question, and he does not 
seems to have examined the extent of the 
interest which he had inthis site. This, 
in our opinion, is the deciding facter of 
the case Respondent's interest is set out 
in the grant by Government Ex. 1, dated 25th. 
April, 1912 whereby the Secretary of States 
for India in Council granted to the res- 
pondent and his heirs, representatives and 
assigns in perpetuity the right to win 
and get earth-oil from the well site in 
question and to dispose of all earth-oil to 
be gotten therefrom on certain conditions. 
The only one that wemay mention is the 
second which prescribes a royalty of eight 
annas for every 100 viss of crude oil gotten 
to be paid to Government, We have ,been 
referred tothe definition ef petroleum in 
the Indian Petroleum Act, 1899 and to 
‘the definition of “gil” in the @pper Burma 
Oil Fields Regulation No. VI of 1910. In 


s. 2 (c) of tlie latter “oil” means petroleum eany rights to the'appellarts which he had 


oil and includes crude oil, refined oil, oil 
- partially refined and any of the products 
of petroleum. Ia noneof these definitions 
is there any suggestion of “gas.” Earth 
oil as used in. the grant to respondent 
seams to mean the crude or finrefned oil 
as it emerges from the „soil. THe learned. 
trial Judge observes, “It is clear that oil 
includes gas.’s In our opinion it is tolerably 
clear that it does not. And Lord Atkin- 
son's judgment in ‘the Barnard. Avgué- 
Roth Stearns Oil and. Gas Co. v? Farquhar- 
son (1) thoygh on differente ard mure 
ample evidence than we have in, this case, 
is of great value apon this question. But. 


(1) (1012) A. C. 861; 107 L, T. 3325 57 8 J, 10; 98 T. 
LR, 50, . Jl . 
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the only evidence that we have iti this case 
shows that the natural gas" emitted from 
the drill hole here differs widely from 
the gas obtained from converting. evude 
oil. We are consequently of opinion that 
the respondent did not by his gant obtain 
any right to win, get or dispose of gay. 
This has infact been admitted by the 


learned Agvocate for the res;yondent. He 


argues that although he vas not the 
owner of the gas at the time of the grant in 
1912 oreat the time of the leas e to the appel- 
laats (55h June, 1918) by virtue of the Oil 
Fields Act, 1918 and Rules thereunder 
which came into force on Ist J anuary, 1919 
his grant was enlarged and he became 
owner of the gas as well; that that Act 
saddled the respondent. with liabilities 
regarding gas and that. it would be in- 
equitable to so saddle him ifhe was not 
the owner. By s.2 (a) of that Act "oil" 
means petroleum oil And includes crude 
oil, oil-gas, refined oil, oil partially refined 
and any of the products of petroleum. 
An examination however of the provisions 
of the Act suggests that its main object. 
was to give the Local Government power 
to provide for the safety of the oil-fields 
and their better regulation, Incidentally 
we may notice in the rule making s. 13 
(2) (w} “provide for the disposal of infamu- 
able gases." Nowhere -are these words 
which enlarge either expressly or by 
necessary inference graats previously made 
by Government. Wailing such words We 
must Hold that the ownership of natural 
gasss so far as they are capable of ownership 
remained with Government and did not pass 
either in 1912 orin 1919 to the respondent, 
That being so he could not either pass on 


not *himself and a fortiori he cannot ask 
the appellants to pay him compensation 
for the usp-of a commodity which he did 
not own. It seems to us that the only 
person who ein make any claim in respect 
of the natural gas is Goverament who 
has „not divested itgelf by grant or other- 
wise of the ownership. . °° 

For the appellants it ig urged that by 
reason» ofthe provisions ofs. 108 (s) of 
the Transfer of Property Act tifey can use 
the gas asa product of the property ine 


‘the game way aga lessee mighteuse leave§. 


in agafden ora wdter spring in a mine, 

It ie not necessary for us to express any 
opinion on fhis point, t . 

Tor the reasons alreüdy given the appeal. 

e LÀ 
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^ must be allowed and the respondent- 
plaintiff's suit must be dismissed with costs 
in both Courts. 


N. H. Appeal allowed. 


. 
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PRIVY COUNCIL. 
APPEAL PROM TAE SUPREMB CouRT,OF THE 
STRAITS SETTLEMENTS. 
October 21, 1921. 
Present:—Lord Buckmaster, Lord Atkinson® 
and Lord Carson. . 
KHAW SIM TEK AND OTHERS — DEFENDANTS 
—APPELLANTS 
A versus 
CHUAH HOOI GNOH. NEOH-—PLAINTIFF 
— RESPONDENT, e rA 

Limitation Act (IX of 1908), s. 10, Sch: I, Art. 198 

(corresponding to Limitation of Suits Ordinance, 
VI of 1896, Straits Settlements, s. 10 and Sch. I, Art. 99) 
—Trust for specific purpose’, meaning of-—Suit for 
distributive share of intestate’s property—Limitation 
—Starting point. 
* A testator provided that after payment of legacies 
his property was to be divided into a number of 
parts out of which acertain number were to be the 
“means of his maintenance during his life-time and 
"Kong Lin for yearly and other sacrifices after his 
‘death. This residue was to be left undistributed for 
16 years after hisdeath, after which period it was to 
‘begin ‘to be his sons’ and grandsons’ Kong Lin for 
yearly sacrifices,etc. A legal representative of one 
of the next of kin sued in 1916 for a declaration 
that the gift of the residue for ‘Kong Lin’ should be 
declared void, and distributed among the next of kin. 
The testator died in 1882 : 

Held, (1) hat s. 10 of the Limitation Ordinance did 
not apply and save the suit frorg limitation inasmuch 
as the property was not vested in a írus& for a 
specific purpose in which the next of kin hadan 
interest; [p. 834, col. 1] | . 

(2) that a declaration of intestacy by a Cowt after 
the death of the* testator did not give a fresh starting 
point of limitation ; [p. 833, col. 1.] . : 

- e (3) that the suit was governed by Art. 99 of Sch.I 
ofthe Limitation Ordfhance and was barred in any 
"view of the case. [ibid] 6 

A probate givesno efficacy to the provisions of a 
Will but only proves its contents. [p. 833, cof 2.] 

A 'specificepurpose' within'the meaningsof s, 10 of 

the Limitation Ordinanee must bea purpege that is 
actually and specifically defineà or which from the 


Li 


« specified terms can be certainly affirmed. [p. 834, col, 
n 


ME uer v. Cavanagh (1), approved. e 
Balfhant Rao v. Purun Mal (2), explained, 
Appeal from tHe Unanimous judgment 

of the Court of Appeal of the Supreme 

Court of thé Straits Settlements (Ebden, 

Sproule and Farrer-Manby, JJ.) dated the 

ith August, 1919, confirming the judg- 

ment of Woodward, J,'daied the 

November. 1918. Ste 

* Messrs. Upjohn K. C, Fuller and C leaver, 
for the Appellants. 
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Messrs. Disturnal, K. C. and Simonds, 
for the Respondent. ' 
. « JUDGMENT. ; 
Lord Buckmaster—The real ques- 
tion that arises in this appeal is whether 
the respondent is disentitled by lapse of 
time from maintaining the proceedings 
which she instifuted on February-25, 1916, 
for the purpose of obtaining (1) a declara- 
tion as to the effect of a gift for yearly and 
other sacrifices contained in the Will of a 
testator who diedon May 25, 1812, and (2) 
the distribution of the estate upon the foot- 
ing that the gift was void and the property 
so given passed to the néxt of kin. The 
Willisin Chinese form, and was made in 
1874, theoriginal has been lost, and there 
is'nothing but a translation by à former in- 
térpreter of the Court in Penang by which 
itis possibleto ascertain its contents. So ' 
far, however, as the critical question in this 
case is concerned, the translation, as if is 
before their Lordships, is adequate for the 
purpose. The testator provided that his 
property was to be dealt with by payment 
of a very large number of pecuniarye lega- 
cies, and afterthey had been paid and satis- 
fied, the residue was to be divided into 
sixty shares. As to sixteen of those sixty 
shares he directed that they should be the 
means of his maintenance during his life- 
time, and should be “Kong Lin for yearly 
and other sacrifices” after his death. Both 
by cl. 4and by cl. 22 of the testators Will 
it appears that he contemplated that 
this re&idue should be left undistributed 
It is unnecessary for 
their Lordships to say definitely whether 
the directions that he infposed upon his 
executors in this respect were in thé nature 
of a mere appeal to their discretion or creat- 
ed an imperative trust, since for the res- . 
fhe most favourable 
assumption is that the period of gixteen 
years was & definite period definitely fixed 
before which no division of the estate could 
take place, and for the purpose of this de- 
cision their Lordshipts. Will agcept this view, 
At the expiration of sixteen years the testa- 
tor declares by cl. 22 that the income of 
the shares shall * begineto be my sons’ and 
grandsons’ (or grandchildren) Kong Lin for 
yearly sacvifices as well as for „sacrifices in 
spring and autum.” . ° 
The plaintiffsis the legal representative 
of,a grand-daughter of the testator, her 
grand-father, the testator's son, having died 
in ‘the testatox's life time? Her claim, there- 
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fore,is asthe legal personal representative 
of one of the female next of kin of the tes- 
tator, and in this capacity she instituted 
these proceedings, asking that the gift of 
these sixteen-sixtieths of the residue to the 
“Kong Lin” should bé declared void and 
distributed among the nextiof kin. Among 
other answers to that claim the appellants 
urged that the right to bring the action is 
barred by virtue of the Limitation Ordi- 
nance which exists in the Straits Settlements. 
The Ordinance in question is Orlinance 
No. 6, 1896. This provides by s. ¢ that: 
“Subject to the provisions contained in 
ss. 5 to 2% inclusive, every suit instituted 
after a period of Mmitation prescribed there- 
for by the Second Sehedule hereto shall be 
' dismissed provided that limitation has been 
Seb up as a defence." . 
By Sch, II there is a provision in Art. 
99 that a suit for obtaining a legacy, or for 
a share of a residue bequeathed ‘by a testa- 
tor, or fora distributive share of the pro- 
perty of an intestate, cannot be maintained 
after the lapse of twelve years from the 
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dJ. in the Court of Appeal that the time fix- 
edis when the intestacy is.declared by a 
decree established beyonf appeal. ‘The 
intestacy, if it exists, has existed through- 
out, and the distributive share of one of the 
next of kin has baen,his to claim'from the 
time when the inteStacy arose and not when 
it was declared. • The probate gives no eff- 
cacy to ‘the proviséons of the Will; it is 
merely proof of the contents, and their 
ordenik think Ebden, J., wasin error in 
saying: “When a Will has been admitted 
so probate its provisions stand good unless 
and unti? they are avoided by the declara- 
tion of & competent Court." Such provisions 
could be ignored from the outset, and the 
declartion of the Court is merely as to how 
the Will ought to have been construed 
throughout, nor is it necessary that “a suit 


* tg recover such a share would have to be 


preceded by a suit to attack the Will." 

Baut itis then urged that the exception 
referred to in cl. 4 of the Ordinance of 
1896, making the times in the Schedule 
subject to the provisions ofss.5 to 25, en- 


time when the legacy or share becomes* abled the plaintiff to maintain the suit 


payable or deliverable. Mr. Upjohn con- 
tended that in any cireumstances that period 
must have elapsed before this suit was ins- 
tituted. Ifit be taken from the date of the 
death, of course it is obvieus that it has long 
gone by. If a further period of sixteen years 
be taken and the calculation is assumed to 
date from the period of division fixed 
by the testator for the estate, still the 
suit is out of time, for the period ex- 
pired in 1898 ; but finally if it ba taken, 
as has been urged en behalf of the 
respondent that it should be, at the period 
when the truséees had in Accordance with 
the trests of the Will so dealt with the 
eatate that it was ready for division, them 
again the plaintiff is ou&of time, for elabo- 
rate accounts were prepared on January 15, 
1904,in which a full*and proper allocation 
of the shares of the residue applicable for 
this rotationsof the “Kong Lin" was set 
apart and fixed. Their ordships think, 
therefore, that it is unnecessary for theme to 
decide which'of those three periods is the 
rightone*to fix, because whatever period 
may be taken the plaintiff is too late. , 
Their Lordships‘cannot support the view 
which appears to have found favour with 
the learadd Judge before *whom the case 
was first heard that the time yuns from the 
date when the &lauseis construed by a com-- 
petent Court, nor that suggested by *Ebtlen, 
ag *, : 


because s. 10 provides that: 


“Notwithstanding: anything hereinbefore 
: contained. no suit against a person in whom 
property has become vested in trust forany 
specific purpose, oragainst hislegal represen- 
tatives or assigns (not being assigns for a 
valuable consideration), for the purpose of 
following in his or their hands such pro- 
perty...shall be barred by any length of 
time.” . . 
'l'te contention is that in this cas! the 
property was vested in trust for 3 specific 


purpose, because in the event of the sixteen-, 


sixtieths being declared to have been gifts 
for a purpose that failed, they became vest- 
ed in the trustees’ hands in trust for the 
ifext of kin, and in support of that contene 


` tion wference has been made to the old and 


well-known case of Salter-v. Cavanagh (1) 
which, has been suksequentl$ followed, 
though with some hesitation, in other au- 


thorities. So far as that case is concerned, « e 


apart from an argument as to the meaning 
ofcl. 22 of the Will, it affords him no 
assistance, for the prineiple that underlies 
that authority is this: that if property be 
set’ aside by a testator from the general 
body of his estate and vested in trustees 
upon certain, trusts, which ppon the eface 
eof them arg inadequate to exnaust the 


* (1) (1888) 1 Dra Wal, 668, J 
. * is fe 


. 
LÀ 


- 


. any way interested. 
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whole of the property, there remains as 40 


“the balance a trust impressed upon the 
trustees in favour of the next of kin or the 


. heir-at-law, a trust for the purpose of which 


you have to dono violence whatever to the 
language of the Will, for which it is un- 
necessary to disregard any intention or 
desirethat the testator h&s expressed, for 
which it is only necessary to imply that 
when the testator knew, as he must have 
done, that the specific purpose fo which 
the property had been devoted did not 
exhaust the whole trust estate, the balance 
would of necessity be held ‘by thé trustees 
for the heir-at-law or the next of kin. 

In this case the only way in which the 
next of kin can, apart from cl. 22, assert 
their position is by defeating the provisions 
that the testator have made in his Wil] t 
is only upon the hypothesis that those pgo- 
visions are bad that his interest arises, and it 
is in the opinion of their Lordships impos- 
sible to say that in those circumstances the 
property was vested in trust for a specific 
purpose in which the next ofkin was in 
A specific purpose, 

within the meaning ofs. 10 must, in their 
Lordships’ opinion, be a purpose that is 
either actually and specifically defined in 
the terms of the Will or thesettlement itself 
or a purpose which, from the specified 
terms, can be certainly affirmed. The state- 
ment which was made in the authority of 
Balwant Rao v. Puran Mal (2) th&t the pur- 
pose of following the property in the hands 
of the trustees referred to.at the end of s. 
10 n*ust be the purpose ‘of restoring dt to 
the trust which is specified in the earlier 
part of the section is in their Lorghjps' 
* opinion a sound and critical test by which 


to consider whether or not any*particular 


ttust is within theeprovisions of thesection* 
.. Their Lordships, therefore, think that ao 


far as the general claim of the next of: 


kin is concerned on the hypothesis that 

«the gift is wholly, void, the Lilnitation 
Ordinance affords a complete and effectual 
bar, and this view appears to be in agree- 
ment with that of Sproule, J. 

Buj it was then urged that there wis 
an alternative view which arises ufon the 
face of the Will by which it may be said that 
the plaintiff was ip fact entitled under the 
benefit of the trust contained in cl. 22. This 
proposition was only raised at the end of the 


earlier argurhertt and qestaihly found fo 


- (2) 6 A. 1; 10 I, A. 90; 14 O.L. R, 39; 4 Sar P, O, QJ. 
8$; 3 Ind. Dec. (x, $) 3572 (P,O) © . 
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part in the original claim. There was, 
therefore, some technical difficulty in the 
way of the respondent, but their Lordships, 
were anxious that a matter which had 
come frdm such adistance and is of such 
importance to the*parties should not be 
imperfectly considered, and; therefore, they 
heard all that could be urged upon this 
later branch $f the case, but in truth 
when itis examined there is very little 
that can be said. Clause 22 provides that 
at the expiration of sixteen years the shares ° 
“shall begin to'be my sons’ and grand-sons' 
Kong Lin for yearly sacrifices as well as 
sacrifices in the spring and, eautumn." 
The copy ofthe Will before us has the 
words “or grandchildren" added after the 
“grandsons,” but whether or no that was- 
the raal interpretation ofthe word it seem 
because the word 
in the previous cl. 21 which .has been 
the subject of interpretation and has been 
held to include grandchildren, has not 
necessarily the same meaning in cl. 22 and 
their Lordships think there is much *weight 
*in the statement made by Ebden, J., who 
must be much more familiar with the 
local circumstances than their Lordships 
can possibly be, when he pointed out that 
the sacrificial rites which are imposed 
upon the property and for which: under 
cl. 22, the beneficiaries there mentioned 
are to use the estate, are rites for which 
the daughter is a useless person. To use 
the language of the learned Judge, he 
says: “She is useless for the purpose of 
ancestral worship which requires male 
issue,’ and he says again that “the phrase 
itself which was assumed to mean grand- 
children, inclufling daughéers might, on 
careful consideration, be shown only # mean 
sons and grandsons for the reasons that 
daughters have no place in Chinese succes- 
sion." This isa cogent argument to show that 
in cl. 22 there never was any intention 
that a grand daughter should be included. 
If, however, the clause is capable of such 
a construction® as the two other learned 
Judges in the Appellate Court appear to 
hold, there still remains thé difficulty that 
the gift is not to the class beneficially, but 
to perform ceremonies which it is: said 
rendey the gift void; sô that even on this 
ehypothesis the respondent is not seeking 
to restore tite *property to the*tsust bat to 
take it away, and consequently s. 10 eis 
«inapplicable, lt follows, ‘therefore, that 
the respondent is unable to escape from 
. . 
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the general effect of the Limitation 
Ordinance, and that this suit was instituted 
too late for it to be capable of being enter- 
tained by the Court before which. it was 
brought. . 

For these reasons their Lordships will 
humbly advise His Majesty thatthe suit 
should be dismissed that. his appeal should 
be allowed with costs and that the 
decree of August 12, 1919, exceptso far as 
it dealt with costs should be set aside. 

A. N. A. Appeal allowed. 

Solicitors for the Appellapt:—Messrs. Nis- 
bet, Drew and Loughborough. 

Solieitór for, the Respondents:—Messrs. 
Rawle, Johnstone & Co. 


MADRAS HIGH COURT. 
Qivin Revision Petition No. 616 oF 
1925. 


January 19, 1927. 
¢ Present :—Mr. Justice Waller. 
PALEPU NARAYANAMURTHI— 
PLAUNTIFF—PETITIONER 


: versus 
.KOMALI CHANDRAYYA-—DEFENDANT 
No. 1—RESPONDENT. 

Contribution—Illegal ^ partnership—Pro-note by 
partners—Decree against all partners—Satisfaction 
obtained against one--Suit for contribution against 
other partners, maintainability of. 

Where two persons who carried on an illegal. 
partnership executed a pro-note in favour" of a third 
person who obtained a decr&e thereon against them 
jointly but the whole amount was regovered in execu- 
tion against one oj them only, assuit by the latter to 
recover a half of the amount from lês partner by 
wey 2 cqntribution is properly maintainable. [p. 835, 
col. 2. 

In sucha case the plainti& is under no necessity 


to rely on the joint wrong orto go behind the decree. - 


The defendant itis who, has to allege and prove his 
own delinquency. [ibid.] 

Palmer v. Wick Steam Shipping Co. (2), not applied. 
oe Kwmvyo v. Gudesa | Momayya (3), ap- 
piled, Wi - 
Petition, under «3. 25 of A& IX of 1887, 
praying the High Court to revise the dec- 
reo ofthe Court of the Subordinate Judge, 

Cocanada, in S. O. S. No. 305 of 1924. 
Mr. P. Satyanarayana, for the Petitidner. 
Mr, K.Bhimasankaram, fot the Responda» 
ent, . | ee? 
JUDGMENT.—The suit is one fof con- 
4 1 14 e. . * > 
tribution. A suit was filed 5n'a „promissory. 
note against the plaintiff ang the elst-de- 
fendant and a dgcree was passed against 
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‘them jointly. The whole of the decree 
amount was collected from’ the plaintif, 
who seeks to recover half of it from the lst 
defendant. Thelatter’s defence is that he 
and the plaintif were engaged in an illegal 
partnership, that‘ the money was borrowed 
for that partnership and that, under the 
circumstances, a sait for contribution does 
not lie. . | 

It bes been repeatedly held in this 
country, following the old English case of 
Merryweather v. Nixan (1) that a suit 
for gomtribution  betweeen wrong-doers 
does not lie. In a case from Scotland, 
Palmer v. Wick Steam Shipping (2), the 
House of Lords refused to follow that 
decision, holding that it was not founded on 
any principle of equity. The Lord Chan- 


*celtor saidin his judgment :— 


* “Why, then, should a co debtor who has 
paid the entire sum due......... when he seeks 
to recover. the share of his co-debtor, be 
subject more than other co-obligants to 
the answer that, the entire debt having been 
discharged, nothing remains due on the 
judgment and that it ean, therefore, no lon- 
ger be proceeded on? Theonly answer, as 
itseems to me; must be that the joint 
debt resulted from a joint wrong and that 
the law will not permit or assist any wrong- 
doer to recover contribution from another. 
It will be observed, however, that this is to 
allow the defender to set up his own wrong 
by way of answer, for the pursuer makes out 
& prima facie case by the production of the 
judgment....He'has no need to rely oA the 
joint wrong, or to go behind the judgment." 
He then went on to TRES on Merry- 
weather v. Nizan (1), that it did not appear" 
to him to be founded on any principle of 
justice or equity or evep of publie poliay, 
which justifies its extension to the juris; 
prudence of other countries, It seems 
strange that a decision so characterised 
shouldhave been imported into«the law of, 
India. Lord Watson took the same view, 
remarking that the merits ofthe rule were 
not such as to commend it to universal ac- 
éeptation. He farther viewed : $ 
“This is not an aetjon brought By one 
delinquent against whom dectee has. pasa- 
edin order. to obtain contribution from 
hisco-delinquent who fis not been sued. 
The respondent company do not requirg* to 
a3lege and prove either delict or quas; de~ 


* (1) (1799) 8 T° R 186; 16 R. R. 810; 101 E. R. 133]; 
1 Sin. L. C. (1QthaEd.) 383, A 
e (2) (1899 A. C, 318; 6,8, 245; 71 L, T, 163, 
e E ; 


n 
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lict as the foundation of their claim, which’  Thefamily of Jagirdar Jats of village Garangan in 


rests upon a decree constituting a civil 
debt against the appellant as well .as 
against themselves. There might be some 
principle in: a Court of Law refusing to per- 
mit a suitor to aver dnd prove his own 
crime or moral delinquency as ‘the medium 
of recovering from one whom he alleges 
to have been a cq@delinquent. But the 
case is very different where the injured 
party's claim of damage is: liquidated by a 
joint and several decree against all the 
delinquents. In that case—which is (he pre- 
sent case—the sum decreed is simply a®civil 
debt....In thie case it is the appellant who 
seems to escape from the natural import of 
the decree, by going behind it in order to 
establish his own co-delinquency,” 

Now that is precisely the position here. e 
The plaintiff produces the decree and prove 
es that he has satisfied it. He is under 
no necessity to rely on the joint wrong or 
to go behind the decree. It is the defend- 
ant, on the other hand, who seeks to avoid 
the decree by alleging and proving his own. 
co-delinquency. Ifany principle of public 
policy is involved, it is, it seems to me, 
that a suitor should not be allowed to suc- 
ceed by setting up his own delinquency. 
That principle has been laid down in a de- 
cision of this Court in Voddina Kamayya v. 
Gudesa Mamayya (3), and Ithink thaf it 
should be appliedin this case. The plaint- 
iff ean succeed on producing the satisfied 
decree. There is nothing else that he has 
to dot The deferdant canfiot succeed ex- 
cept by alleging and proving his owt de; 
linqueney and, therefore, must fail. The 
«guit is decreed, with costs throughout. e e 


Petition qllowed. 


V. N. V, 
Q) 43 Ind. Cas. 352; 32 M. L, J. 484, 
e . 
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LAHORE HIGH, COURT. 
Srcoxp Civin APPEL No, 2819 or 1922, 
November 23, 1926. s 
Présent :—Mr, Jastice "Broadway and 
Mr. Justice Zafar Ali. ° 
BHAGWAN SINGH a&DoTBERS—PLAINTW'FS 
«—ADPBLL/NTS ° E: 
. versus 
NIBAL SINGH AND orgE«s—DEFENDANTE— 
Resronpeats. * nae 
Custom — (Punjab)—Jagirdar jats of village * 
Garangan, Kharar Tahsil, Ambala District —Succes- 
gsion—Custom of chundawand, WK E 


the Kharar Tahsil of the District of Ambala are 
governed in matters of succession by the rule of 
chundawand, |p. 837, col. 2.] 


Second appeal from the decree of the 
District Judge, Ambala, dated the 20th July, ` 
1922, affirming that of the -Munsif, First 
Class, Rupar, District Ambala, dated the 
28th April, 1922. e. 

Messrs. T. D. Khanna and Man Singh, for 
the Appellants. 

Mr. Kishan Bal, for the Respondents. 


* JUDGMENT. 
Broadway,Jd.—This second appeal has 
arisen out of a suit instituted by Bhag- 
wan Singh and others “against Nihal 
Singh and others claiming a declaration 
that they and Musammat Chand Kaur, 
defendant No. 5, were the joint. owners of 
the? land in suit, and that the other defend- 
ants could not claim partition of the 
same. The parties are all descendants of 
one Gurmukh Singh and are Jagirdar Jats 
of village Garangan in the Kharar. Tahsil 

the District of Ambala. The land in 
suit belonged to one Jiwan Singh and 
on his death passed to Musammat Partap 
Kaur, his widow. Musammat Partap Kaur 
having died, the plaintiffs claimed to be 
entitled to succeed to this estate, whereas 
the defendantseldimed to be entitléd to a 
Share thereof on the ground that they are 
also descended from Gurmukh Singh. 
Now Gurmukh Singh died in Sambat 1801 
leaving him surviving two widows Musam- 
mat Bhagan and Musammat Daya Kaur. 
Each ofthese widows had three sons. In 
1852 during the settlement the wajab-ul- 
are wasprepared of the village of Garan- 
gan, in which it was statefl that the rule 
of succession among the Jat prepfietors 
of this village was pagwand, Some cf the 


| descendants of Gurmukh Singh by both his 


wives, attested this wqjib-ul-are. 

In 1853 also during the settlement’ that 
was then in progressa pedigree-table or 
shajra-nasb relaéivg to this patticular fami- 
ly, was prerared. The pedigree-table was 
attested by the then txisting descendants 
ef Gurmukh Singh by both his wives. There 
jisa note attached tothis pedigree-table to 
tLeeefect that the femiby were Jat Sikhs 
of Hit Got, riwaj taksim chundawqnd. Tle 

“property of Gyrmukh Singh was accord- 


- ingly divided into two chases, thè descend- 


ants of ore wife taking cye ePrre, erd the 
descendanta of the other wife taking tle 
other share, * 


. 
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In 1854 Musam mat Ramon the widow of 
Suba Singh died without issue. lhe de- 
ecendants of Gurmukh Singh by his wife 
Musammat Bhagan ‘clgimed to be éntitled 
to asharain the state, succession to which 
opened out on the death of Musammat 
Ramon. The descendants of Gurmukh 
Singh by his wife Musafimat Daya Kaur 
objected to this and filed an application 
before the Revenue Authorities definitely 
referring to the pedigree-table «and the 
note thereon end. stating that*their family" 
was governed in matters *of succession by 


the rals ef chundawand. Their claim was 


given effect td'and the estate in question 
was made over to them, the descendants of 
Gurmukh Singh by his wife Musammat 
Bhagan obtaining no share whatever? Ip e 
1837 a jamabandi was prepared ofa certain 
portion of the estate left by Gurmukh 
Singh which had not been'divided up. 
That jamabandi shows that the, property 
had been divided into two shares and that 
the descendants of each of the wives held 
one share between them. , 

Ir December, 1919 Musammat Partap 
Kuar, the widow of Jiwan Singh, died. 
The descendants of Gurmukh Singh by 
Musammat Daya Kaur preferred a claim 
to a share in the estate, Succession to which 
had ‘then opened out. (Incidentally it may 
be mentioned that the estate amounted to 


‘4rd ofthe half of Gurmukh Singh's estate, 


which was exactly the case when Musammat 
Ramon died.). The plaintifis who are Gur- 
mukh Singh's descendants by Musammat 
Bhagan, thereupon 
claiming that their family «was governed 
in mattere of succession byethe rule of 


.chundawand and that, therefore, they alone , 


"were entitled to succeed to the estate néw 
in question, and that the defendants who 
are descendants of! Gurmukh Singh by’ 
Musimmat Daya Kaur had no right or title 
to the same. 

The Courts below examiged this question 
of custom and came to the oonciusion that 
the plaintiffs had failed to prove that their 
family were governed by the rule of chunda- 
wand and dismissed their suit accordingly. 
At the same time the learned District 
Judge granted the plaiutif: a certificate 
under s. 4l (3) of the, Rimjab Court8 
Act. Arfned with this certificate the plaint- 
ifis have cbmq up to thiseCeurtin second e 
appeal. : emo a 

It has been contended that'the documen- 
tary evidence of, the record clearly estab- 
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lishes that thisfamily is governed by the 
rule of chundawand, On the other hand 
it has been urged that having regard ta 
the conditions on which the jagir was sanc» 
tioned and to thè other evidence on the 
record the view taken by the Courts below 
is correct. The learned District Judge 
has been influenced by the fact that sub- 
sequegt to the death of Gurmukh Singh 
none of his descendantsappears to have 
more than one wife. ‘There has, therefore, 
betn no occasion for distribution accord- 
ing*to any particular rule of custom, [t 
Hppears to me, however, that the Courts 
below have not given due weight to the 
fact that on the one and only occasion 
when the question of succession arose, it 
was the defendants respondents themselves 
eor their ancestors who set up the existence 
of this custom as to chundawand and suc- 
ceeded in obtaining the decision in their 
favour in the Courts that then existed, 
The learned District Judge also appears 
to have lost sight of the factthat in 1887 
a jamabandi was prepared showing that 
property which was held jointly was held 
by allthe descendants of Gurmukh Singh 
according to shares showing that the dis- 
tribution on Gurmukh Singh's death had 
been according to the rule of chunduwand, 
The learned District Judge has also express- 
ed his doubt as to whether the note on 
the pedigree-table had been read out to 
the persons who signed it and had assented 
to it. * . 

In this connection, however, it seems to 


instituted this suit, “me. that the making of that note wasdue 


te he fact that this family was departing 
from the custom that was prevalent in this 
village, fome of the descendants of Gur- 
mukh Singh “by both? his wives had, as 
“already stated, attested the  wajib.ul-avz 
of their village. This wajib-ul arz deals 
with other matters as well as those of suo- 
cessign and no doubtethis family would be 
governed by the wajib-ul-arz in these other 
matters. As, however, they followed ancther 
erule as to succession it was considered 
advisgble to note that fact when tite'pedi- 
gree-table of their particular family wag 
drawn up. . * 
Having fegard to these facts, I am of 
opinion that the plaiatiffs had succeeded 
in making opt their case andsthat on tHe evi- 
deneeon therecofd it should be held that the 
rule of succession in this family is that of 
ehundawand, ‘I would further point out that 


"having regard to the fact that it was the 
. 


? “ther of Jaddo Begam's deceased husband. 
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defendanta'ancestars who clearly set. up 
this custom in 1854, itscarcely lies in their 
mouths to deny the existence of that cus- 
` tom now that it affects them adversely. | 
I would, therefore: actept this appeal 
` and grant the plaintiffs a decree as prayed 
for in their plaint. The plaintiffs will also 
be entitled to their cost? throughout. 
Zafar Ali, J.—1 agree. : 
ALN, A. Appeal accepted, 


. 
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OUDH CHIEF COURT. 
Frast OiviL APPEAL No. 68 or 1926. . 
Mareh 23, 1927. 
Present :—Sir Louis Stuart, Kr., Ohief 
' Judge and Mr. Justice Hasan. 
Musammat JADDO BEGAM alias 
IF TIKHAR BAHU AND ANOTHER— 
PLàAINTIFFS— APPELLANT 
versus 
Nawab SHARF JEHAN BEGAM— 
DEFENDANT— RESPONDENT. 

Muhammadan Law—Marriage——Non-specification of 
dower—Award of Sharai dower. 

Wheré there is no satisfactory evidence to show 
that any dower was specified at the time of marriage 
* the Courts will be justified in awarding Sharai dower 
only. (p. 840, col. 1] 

Appeal from the decree of the Sub-Judge, 
Mohan Lalganj, Lucknow, dated the 5th of 
February, 1926. , 

: Mess*s. 

Hafeez, for the Appellants. 

Messrs. Niamat Ullah and Habib Ali 
Khan, for the Respondent. 


e JUDGMENT; 
Stuart, C. J.—This is an appeal by a 


ceftain Jaddo Begam and a man called” 


. Dilawar Ali to whom she has transferred a 
portion of her claim, against a partial dis- 
missal of the suit whieh has been breught 
against Sharaf Jehan Begam, the mo- 


The faetsare as follows. |, 

Jadde Begam wasformerly a prostjtute. 
Some time prior to 1920 she contracted an 
*intimacy with Nawab Nagi Ali Khaa, 
a son of Nawad Baq&r Ali Khan'of a well- 
known family of Lucknow known as the 
Shish Mahal family. Admitted]y, she mar, 


JADDO BEGAM b, SHARF JEHAN BEGAM. 


Zahur Ahmad and Mohammad 


(102 1, Ò. 1927] 


band's estate which is in the possession 
of his mother the defendant-respondent. 
The allegajion on behalf of the plaintiffs- 
appellants was that aj the time of marriage, 
Nawab Nagi Ali Khan agreed to pay 
Rs. 50,000 as prompt dower to Jaddo Begam, 
The Nawab was aeShia. The learned trial 
Judge has found that there is no reliable 
evidence toshow that he agreed to pay 
any dower at the time of the marriage, and 
taking this view he has allowed only the 


. ‘amount of Rs, 110 as the Sharai dower 


which can be gfven under the law where 
no definite amount of dower bas been 
fixed. The only point for decision in thie 
appeal is whether upon the evidence pro- 
duced before the learned trial Judge, this 


* deci8ion is or is not correct. What is most 


apparent in this case is the extremerscanti- 
ness of the evidence adduced by the 
plaintiffs: and the Court can derive no 
assistance from the presumptions that could 
be made as to a reasonable amount of 
dpwer, bad Nawab Nagi Ali Khan married 
a lady ofhisown rank. But when, as here, 
a man in his position marries a prostitute 
there can be no presumptions as to the 
amount of dower that he would be likely 
to give her. He might be ready to. give 
her a great deal. “He might be ready to 
give her the bare minimum that the law 
allows. It isa case for prcofand not for 
presumptions. In these circumstances the 
Court could well have expected, particular- 
ly as ihe marriage had taken place lesa 
than five*years before the suit was institut- 
ed, evidence as to who were the persons pre- 
sent at the marriage, who 1ey resented Jadco 
Begam's interests, how the Yower came to 


.be settled and what actually kappened,. 


Bdt here the evidence is vague to a degree. 
Although a respectable gentleman called 
‘Shams ul-Ullma Ibn Hêsan and his cousin 
Molvi Saiyid Aga Husain were called” to 
give evidence asto what cccurred at the 
ceremony, the figst named was not even 
asked where the ceremony had taken place: 


» and'in his evidence ther 1s nothing to show 


any details of any description. The second 
witness's .evidence mentions casually that 
the nearriage was performed in the Shish 
Mahal.* Neither of there witnesges was 
a&ked in exapipation-in-chief who were 
present, or how the ceremony was berform- 


ried Nawab Nagi Ali Khan’ onethe 13thof «ed. The Shamsul Ullma was *extraordi* 


March, 19:3. This suit is brought by her” 


for the amdunt which she cân" claim as 
dower as against that pégtion of her hus- 
. . 


. 


Barily vagud on this point. He was under 
the impressiorthat no relatives of bride- 
groom were present. The Molvi was equal- 


t 


' be a friend of the bride-grdom 


b 
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ly vague. All that we know.about these 
two gentlemen with certainty is that they 
were ‘apparently called in, (wa do hot know 
by whom)to perform thefeeremony. Under 
the usage of the Muhammadan religion, 
with which my learned brother is natural- 
‘ly much better acquainted*than I am, the 
rule would ordinarily bə that a Vakil would 
be appointed for the bride and a Vakil 
“would be appointed for the bridesgroom. 
The bride's Vakil would approach the lady, 
who would be behind à curtain, and would 
ask her whether she consented’ to the 
marriage and what was the dower fixed. 
Having obtained this information from her 
he would approach the bride-groom's Vakil 
who would have extracted similar informe- 
tion from, the bride-groom and if both were 
agreed as to the amount of dower the two 
Vakils would thén, one after andther, pro- 
nounce the Arabic words signifying union 
and stating that the dower was agreed. 
They would not in the words of the cere- 
mony state the amount, Now it is obvious 
that sqch being the case there would al- 
ways be an opportunity for error in the 
recollection of the Vakil if there was no 
other evidence available. If as in many 
other cases of this class, here is evidence 
available of reliable witnesses -either on 
the side ofthe bride or the bride-groom, 
who ean come forward to state how the 
amount of dower was fixed and what was 


' the amount of dower fixed, a Court has 


not & very diffieult task in deciding upon 
such evidence. But hers not a single 
witness has been called who professes to 
nd not a 
single witness has been called who profes- 
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keeps up in the course of his business ag 
& performer of wedding ceremonies, He 
says that on looking into this register he 
found entered in itan sentry which show- 
ed him that Rs. 50,000 had been settled 
as the dower. But hesay8 very frankly 
that he cannot hinfself recollect whether 
anything, was fixed. His'eousin the Molvi 
has an idea that the dower was Rs. 50,000 
but he eannot remember in any way how 
$t came to be fixed. So we finally are dri- 
ven ineréspect of this portion of the case 
to nothing more than the entry in the 
register and there we find that the entry 
has been written by a man of the name 
of Saiyed Mohammad, who has not been 
called as a witness. It is true that the entry 
“is Signed by the Shams-ul Ullma, but we 
are not satisfied that the Shams-ul-Ullma 
Scrutinises ihese entires with sufficient 
care to enable us to trust implicitly, to the 
circumstance that he has affixed his signa- 
ture in deciding the question of this im- 
The Shams-ul-Ullma admits 
that Saiyed Mohammad has to rely upon 
any information he gave him for the ac- 
curacy of his entries. Saiyed Mohammad 


was admittedly not present at the time of - 


the marriage and did not know the amount 
fixed*for the dower. In addition to the 
above evidence there is nothing more to 
support thé plaintiffs claim with the ex- 
ception of certain secondary evidence 
which is of practically no. value. It was 
suggested to the Shams-ul-Ullma at 
alter the wedding what is known as the 


Nikghgama had been prepared, that isto . 


say, that a document had beén prepared 
signed by Nawab Nagi Ali Khan reciting 


ses to be'a friend of the bride ; and what* tle fact of the marriage the date of the 


is more peculiar than anything else Musam- 
mat Jaddo Begam hag abstained from en» 
tering the witness-box. Thus upon the 


question what was the amonnt of dower 


fixed, if any, there is solely the evidence of 
the Shams-ul-Ullma andhis cgusin. The 
Shams-ul Ullma very érankly admits that 
he had never given the marriage a fur- 
ther thought untilsome time in May, or 
June, 1925, when Jaddo Begam's agent ap- 
proached him and asked if he had .per- 
formed Nawab Nagi Ali Khan's,marriage. 
He has give evidence that°h8 said that 
he performed, the marriage, pug he could 
not remember who was the bride and what 
was the amount of the dower, and th&t ih 
order to ascertain ¢hese points he had tó 


mariage, the name ofthe bride and the ° 


amount, of dower. He replied that he could 
not remember whether such a document 


had or had not. been executed. Mis cousin a” 


‘said that ag far as he remembered such a 
document had been executed, but that he 
could not remember its contents. As has 
been stated Musammat Jaddo Begam «Has 


‘not giveh evidence. It ie suggested that 


this ,Nikahnama was handed over eto her 
by hèr husband and that it «vas stolen 
drom her on the 28rd October, -1923; sp 
that she has been obliged, tq prove is 
existence and fts*contenis by secondary 
evidence., Now the evidence as to this 
fact is that of Mehammad Khan, Mtsammat 
Jaddo Begam's agert. He entered her 


refer to the entry ih a register which he service after her husband's death, but ehe 


^ 
e 


* e matter of'executiog. I agree with the learn-- 


840 


had known her-ever since her childhood 
and was apparently very intimate with 
her. Although his evidence is not without 
value as proving the loss of the docunient 
it obviously is not as goodas her evidence 
would have been. However it may be 
taken that there was What purported to be 
such a documenf and that that document 
was lost. We have itfrom the evidence 
of Mr. Salik Ram, a senior member of the 
Lucknow Bar, that a document. ofe thie 
nature was shown tohim and Was used 
by him to establish the fact that Jaddo 


. Begam had been married to Nawab Nagi 


Ali Khan. But what appears to me in 
this matter is this. While it is clear 
enough that Jaddo Begam showed a docu- 


ment to Mr. Salik Ram which purported “ 


to be a Nikahnama executed by her hus- 
band, there isnot the slightest evidence 
of any.value that her husband ever execut- 
ed any such document. The document is 
not before us. There is nofeven a copy 
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the record which prima facie tends to 
support the plaintiff's case in respect of 
her dlaini for dower of a sum of Rs, 50,000 
but the circumstafces of this case require 
rigorous scrutiny of that evidence. What 
may be sufficiegt evidencein one case may 
not be so in another case, The weight 
of evidence will vary according to the cir- 
cumstances of each case. Bomeof the cir- 
cumstagces, which are peculiar to this case, 
are stated in the judgment of the Hon'ble 
the Chief Judge and it will serve no useful 
purpose io repeat them. .* 

It is agreed that the plaintiff lived a 
life of a prostitute before she was tafen 
up by the late Nawab Nagi Ali Khan as 
hie mistress ora Mutat wife. There is no 
evidence before us that her cgnnection 
with Nawab Nagi Ali Khan, as & matter 
ot fact, btgan with a Muta between the 
two. For all we know she might only have 
lived With him as his mistress. We have 
further this fact that after the death of 


before us which has been properly prov- *Nawab Nagi Ali Khan the plaintiff has 


ed; and I am not satisfied that Nawab 
Naqi Khan ever executed such a document. 
It is asserted that the witnesses who say 
they saw the original remember that the 
document which is alleged to have been 
executed by Nawab Nagi Ali Khan stated 
that the amount of dower had, been fixed 
at Rs. 80,000. Possibly that was so, but this 
Secondary evidence in no way assists the 
plajntifi's ease.» Jt appears to me to bea 
most extraordinary circumstance that if 
Jaddo Begam had been, owing to circu’m- 
stances not within her control, deprived of 
valuable documentary evidence she did not 
fake the obvious remedy of going into the 


gone back to live with her*aunt who still 
carries on the profession of a prostitute, 
At the time of the marriage at which the 
alleged amount of dower is said to have 
been fixed there was nota single relation 
either of the bride-groom or of the bride, 
present. It! appears to me on the evidence 
that it was a secret marriage between 
the two and it would be natural in the 
circumstances that it should have been so, 
The two having lived as man and wife 
without any leg@l sanction, at any rate 
without any known legalsanction, it seems 
to me very atural that «there might have 
been no contract of dower at all between 


witness-box and giving secondary evidente *them when they decided that they should 


* herself as to how the dccument had come 


to be lost and what her dezeased hus- 
band had stated toher in respegt of the 


ed trial Judge that the failuge of Jaddo 
B»gam to go into the witness box has not 
beer explained in a satisfactory manner 
andsthat omission tells véry strongly against 
her wbolg casee But apart fiom that 
point, I agree with him that the evi- 
dence upon thee record is *absolutety in- 
gufficientstoestablish that Nawab Naq» 
Adi Khan at the time of his marriage 
agreed to pay any specifie sum as*déwer 
to Jaddo Begam. I would, therefore, dismiss 
ethis appeal with coste. e. 

Hasan, J.I agree and “have véry 
little toadd, There ts some evidence on 


. 


bave the ceremony of marriage pérformed. 
The issue which the plaintiff had to prove 
in order to succeed* was as to whether at 
the time of the marriage there was a pro- 
mise to pay à sum of Rs. 50,000 as dower 
on the pagt of Nawab Neqi Ali Khan. 
The evidence, when tarefuliy scrutinired: 
in the light of the circunfstances already 
adverted to, does not justify “us to answer 
that issue in favour of the plaintiff, The 
lower Court, has answered it against the 
plaintiff and I seeno reason to disagree 
with the fihding of that Couft, in this be- 
half. I wquld also, therefore, dismiss, the 
appeal with costs. M 

* By the.Coupt,—The appeal is dismiss- 
ed with costs. 


* 
* G, B. * Appeal dismissed, 
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LAHORE HIGH COURT. 
Ssconp Civit. ArPEaL No. 52 oF 1927. 

. April 4, 1927. ob 
Present :—Mr. Justiee Campbell. 
MUHAMMAD ASLAM—Derenpant— 

, APPELLANT 
versus e 
Tar Firm MEHR SINGH ATTAR SINGH 
—PLAINTIFF3— RESPONDENTS. 
Presumption—Judgment of Appellate Court silent 
on some grounds of appeal—Presumption of ebandon- 


nt. : . 

Where the judgment ofan Appelate Court states 
specifically shat certain points were argued before it 
aud is silent ak to other points taken in the grounds 
of appeal it must be presumed that these points were 
abandoned, more especially in the absence of an 
affidavit to the contrary by the Counsel who appear- 
ed in the Appellate Court. 

Harji Mal v. Devi Ditta Mal (1), followed. * 

Second* appeal from the decree of the 
Additional Distriet Judge, Gujranwala, at 
Sialkote, dated the llth October, 1926, 
affirming thaé of the Subordinate Judge, 
Second, Class, Gujrat, dated the 15th Feb- 


. ruary, 1926. 


Mr. Zafarulla Khan, for the Appellant. 
Mr.* Mukand Lal Puri, for the Respond- 


nts. 

JUDGMENT.—In this suit the plaint- 
iffs sued for Rs. 445-2-3 plus Rs. 234 in- 
terest, total Rs. 679-2-3.° The trial Court 
decreed the claim in full and the decres 
was upheld by the lower Appellate Court. 

Amongst other pleas raised by the de- 
fendant was one that there had been no 
agreement by him to pay interest. No 
issue on this question was struck by the 
trial Court. In ground No. 3 of the me- 
morandum ofappeal to the bower Appel- 
late Court the” defendant-appallant plead- 
ed that she Subordinate Judge had erred 
in allowing interest ‘as no agreement hdd 
been proved. In secoüd appeal the com- 
plaint is.made that,the lower Appellate 
Court failed to decide ground of appeal 
No. 3 and that the respondents were not 
entitled to any interest since no interest 
was agreed upon., This is tae only point 
argued before me. ° ° 

The prjncipal amount was alleged to be 
due mainly as the price of goods supplied. 
The main piece «of evidence was a ebahi 
entry written by one Dina Nath and ‘signed 
by the defendant accepting eliability fof 
Rs. 435. No mention in this entry waemade 
about, intefest, ee 


In Harji Mal v. Devi Ditta. Mal (1) it was 
Nu 17 Ind, Cas, 398; 4Leh. 364; "A. I. R. 1984-Lah, 
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ruled that where the judgment of an 
Appellate Court stated specifically that 
certain points were argued before it and 
is silent as to other points takep in the 
grounds or appeal. tt must be presumed 
that -those pointg were abandoned, more 
especially in the'absence Óf an affidavit 
to the contrary by tte Counsel who appear- 
ed before the lower Appelf&te Court. Such 
a presumption arises in the present case, 
and it is strengthened by the fact that 

e récord containsevidence for the plaint- 
iff thet there was an agreement to pay 
interest. Dina Nath, the writer of the 
entry, above referred to, said so and the 
plaintiff himself as a witness also said so. 
I hold that ground of appeal No. 3 was 
„abandoned in the lower Appellate Court 
and that it cannot be taken in second 
appeal. | 

The appeal, therefore, fails and is dismiss- 
ed with costs. 


E, D. Appeal dismissed, 


MADRAS HIGH COURT. 
Sgconp Civit APPEAL No. 1456 or 1923. 
August 12, 1926. 

Preggnt :—Mr. Justice Odgers. — . 
A. VENKATACHALA MUDALIAR— 
PLAINTIFF—ÀPPELLANT 
* versus e i 
VEDAGIRI MUDALIAR ax» anoruzh— 


DEFENDANTS— RESPONDENTS. 

Rrobate and Administration Aet (V of 1881), s. b— 
Hindu testator-—Power by Will to*widow to adopt 
—Adoption whether divests executor of power of dis- 
‘position. 6 . 

Where a person is appoinfed an executor under a 
Will by a Hindu which also confers power on hie 

* widow, to adopt, as soon as the widow makes the 
adoption, the executor's power of disposition and 
administtation ceases to be effective., ‘The adoption 
changesethe whole course of devolution of the pio: 
perty and the fact that the adopted son dies a few 
years afterwards make no differonce in this res 
fp. 842, col. 2.] 

The executor only has the power to represept his 
testatoreand in no respect deesa grant of Probate 
decide any question as to thesdisposing power of the 


tesgator, or the existence of any disposable property. e 


ibis] e ek 
The executor has no power of sale after adoption 
even for re-imbursing hinself for ‘e¢sts incurred in 
Brobate proceedings which he injtiated bef@re the 
e adoption. [p. 843,eal. 1.] i 
* Secend appeal against the decree of the 
District Couft, East Tanjore, if A. S. “No, 


57 of 1922, profęřred against that of the 


. 


pect. e e 
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Court of the Additional Subordinate Judge, 
East Tanjore, in O, S. No. 39 of 1920, (0. 8. 
No. 54 of 1920 on the file ofthe Sub-Court, 


' Mayavaram.) 


Mr. C. S. Venkatachariar, for the Ap- 
pellant. ; 
Mr. S, Rangastami, for the Respondents, 
JUDGMENT.—In this second appeal 
the question ariseB as to whether $ person 
called Guruswami Mudaliar had power to 
sell a certain house to the plaintiff which 
he purported to do by Ex. A in 1914 He” 
purported to sell as executor of one Thanda- 
varoya Mudaliar who died in September 
1881 having executed à Will by which he 
appointed Guruswami Mudaliar and his 
widow executor and executrix respective- 
ly. Atthetime of his death it is noteuge 
gested that the testator had not full die- 
posing power over the property in ques- 
tion, The Will, however,contained an author- 
ity to fhe widow to adopt. The widow 
in pursuance of the authority adopted a 
boy 5 days after her husband's death on 
the 9th September, 1881. The adopted son 
died in 1884. The question is, does not 
the fact of a boy having been adopted to 
the deceased testator change the course of 
devolution of this property so as to put it 
out of the power of the executor to include 
it among the assets over which he had an 
administrative capacity? In other words, 
does not the matter as regards this house 
fall within s. 4 of the Probate and Ad- 
ministration Act? Both the lower Courts 
have Vheld that the adoption put an ertd to 
the disposing power of the present executor 
Guruswami Mudaliar. MEE 
Mr. O. S. Venkataehariar for the appel- 
lant has first attempted to found an argu-, 
meént on res judicata with “respect to cer- 
tain proceedings in the Ohingleput Court 
in O.S. No. 28 of 1899 on the 10th April, 1901, 
where the 1st defendant's father brought 
4 suit to practically ppset the Will, This 
point has not been raised. in either of the 
lower Courts or in theissues raised. I am, 
therefore, unable to allow.it to be raised 
e," e . 
E second, pointeraised is, as indicated 
above, whether, in spite of the fact that 
the executor had no real capacity with Te- 
gard to this -house, the fact that the Pro- 
pate énvests him with authority is sufficieny 
to give him the power of» disppsition oVer 
the suit property; in other words whgther æ 
Probate is good until it is revoked by an 


act of the Court, Reliance for this is plac- ° 


VER BATAGEALA MUNALIAR v. YEDAGIBI MUDALIAR, 
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ed on an old case of Allen v. Dundas (1), but 
I think all that was decided there was 
really thgt a Court of Common Law had no 
jurisdiction to impygn the grant of Probate 
by the Ecclesiastical Court which in those 
days (1789) had exclusive jurisdiction in the 
matter of granting Probate. Really—what 
it comes to is this: that the testator after 
the adoption made by his widow had no 
disposing power over the suit property. 
At the teme of his death no doubt he ‘had. 
Butgthe ex&cutor would, as pointedout in Bal 
Gangadhar Tildk v{Sakwarbai (2),9nly have 
power to represent his testator ind in no 
respect does a grant of Probate decide amy 
question as to the disposing power of the 
testator, or the existence ofany disposable 
.préperby. 1 am, therefore, clearly of opinion 
that in 1914 when this sale took place the 
executor, though he may still have repre- 
sented the testator with regard to the 
property, in the power of the testator to 
dispose of, did not and could not represent 
dhe testator with regard to the property 
in which the adopted son had by his adop- 
tion in 1881 acquired an interest under the 
Hindu Law. The fact of adoption changed 
the whole course of devolution of this pro- 
perty and the fact that the adopted son 
died a few years afterwards can, of course, 
make no difference in this respect. 

The third point argued was that even if 
the executor had no such authority under 
the Will, he had power to sell the suit 
property, to re-imburse himself for certain 
costs infurred in the Probate proceedings. 
Anexecutor,of course, has a right of re- 
tainer but appgrently this executor has 
preferred te go to the Oouft to haye his 
rights ascertained there. The Court gave 

m leave to sell through Court certain 
property of the tesfator in the Chingleput 

‘and Tanjore Districts. „It is said that this 
house was one of those that were contem- 
plated to besold at some time but for some 
reason remained. unsold till 1914. I think 
the executor elearly surrendered any rights 
that he had as executot when he submitted 
to this decree which is set out ig Ex, La, 
namely, that he should pay himself by sale : 
of the property through Gourt. * It has not, 
as far zs | can eee, been pressed in either 
ðf the lowe» Coprts that he was entitled 
to selkon his own account and ind*$pendent 

sof the order ef Court. I thing the con- 

fention thatthe man was selling 27 years 
(1} (1789) 3 T. R. 125; 100 E. B.490; 1 R. R. 666. 

. (2) $6 B. 792; 4 Bom. I R. 627, 
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after the order in pursuance of that order 
“or that, having waited so long, he was sell- 
ing in pursuance of rights as executor to 
re-imburse himself cannot be uphéld. *I, 
therefore, think the lower Courts were right 
in deciding this preliminary point. 

The second appeal must pe dismissed 


with costs. 
v. N. V. Appeal dismissed. 
ENA 
Soe Yo s 
. 
e 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 8 or 1927, 
‘ April 29, 1927. 
Present :-—Gir 
and Mr, Justice Broadway. 
PAHLAD :RAI—PETITIONBR—AÀPPELLANT 
. versus 
SHIV RAM AND oTHERS—DEFENDANTÉ— 
: RESPONDENTS. 
Letters Patent (Lah), el. 10—' Judgment", meaning 
E d Lue ta transfer case, whether judgment 
A order bya Single Judge of the High Court 
refusing to transfer a case is not a judgment within 
the meaning ofcl 10 of the Letters Patent of the 
Lahore High Court and is, therefore, not appealable. 
Ruldu Singh v. Sawal Singh (1), followed. 
Krishna Reddy v. Thanikachela Mudali (2) and 
Khatizan v. Sonairam Daulatram (3), distinguished. 
Letters Patent Appeal against an order of 
Mr. Justice Jai Lal, passed in Civil Mis- 
cellaneous No. 485 of 1926,. dated the 14th 
December, 1926, reported as 100 Ind Cas. 67. 
Mr. C. Bevan Petman, for*the Appellant. 
Mr. Fakir Chand, for the Respondents. 
JUDGMENT.* , 
 Shad?Lal, C. J.—This is an appeal 
under cl. 10 of the Letters Patent from an 
order of Mr. Justice Jai lal refusing an 
. application for the transfer of acase pend- 
ing in the Court of the “Senior Subordinate 
Judge at Ludhiana; andthe question for 
determination is‘whether the order amounts 
to a “judgment” within ths meaning of 
that clause. There hag been a consider- 
able diversity of judicial opinion as to the 
definition of* the expression “ judgment ", 
but it is unnegessary to discuss the mattgr 
at length. This Court has held in Ruldu 
Singh v. Sawal Singh (1) that "in, order to 
decide whetker an, adjudication ‘should be 
treated as a ‘judgment’ within, the meaning 
of cl. 10 of the* Letters Patente regard 


(1) 67 Ind. Cas. 388; 3 Lah. 188; A. T? R, 1922 Lab, 
80 . e 
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should be had not to the,form of the 
adjudication but to itseffect upon the suit 
or the civil proceeding in which it was 
made. If its effect, whatever its form 
may beand whatever be &he nature of the 
-civil proceeding in which it is made, is 
to put an end to th® suit or proceeding, so 
far as the Court before which the suit 
` or proceedipg is pending i$ concerned, or 
if its effect, if it is not complied with, 
isto putan end to the suit or proceeding, 
the adjudication is a judgment within the 
meaning*f'the clause." 

It is clear that the order in question does 
not put.an end to the suit so far as the 
Oourt dealing with it is concerned. The 
learned Judge has declined to transfer the 


| | _ 5 Sui, and it cannot, therefore, be said that his 
Shadi Lal, Kr., Chief Justice, , otdeg has put an end to it. 


The Ludhiana 
Court has still to decide the suit, and its 
Jurisdiction has not been 2interfered with 
by the order appealed against. I 

Our attention has been invited to the 
decision in Krishna Ready v. Thanikaehela 
Mudali (2), in which an order of a Single 
Judge transferring a suit was held io be a 
judgment. A contrary view has, however, 
been taken by a Division Bench of the 
Calcutta High Courtin Khatizan v. Sonai- 
ram Daulatram (3). It is unnecessary to 
choose between the two rival views, because 
neither of the cases deals with an order 
refusing, to transfer-a case. It is true that 
an order directing a transfer puts an end 
to the case so far as the Court dealing with 
it is concerned, but the same thing canhot 
be said with respect to an order declining to 
transfeg & case. Such an order does not 
disturb the status quo ante afid does not 
in, any 

* Court, before whith it was pending to de- 
termine itin accordance with law. 

'I*'aecgrdingly hold that no appeal lies 
from the order made by theeSingle Judge 


and I wquld, therefore, dismiss the appeal » ° 


with costs. 


Broadway, J.—I concur. 
R, L. : Appeal dismissed. 
A. N. A. .* 


(2) 73 Inf. Gas. 1054; 47 M. 436; 45 M. L. J. 153; 
(1923) d W. N. 681; A. I. R. 1921 Mad. 90. 
(3) 69 Ind. Oas. 963; 47 O. 1104, 


way affect the jurisdiction of the, 


* 


e 


Ws. 
` 


f 


mite 


` to. 


844. 
MADRAS HIGH COURT. 
Szconp_Civit APPEAL No. 301 oF 1923. 
August 12, 1926. 
Present:—Mr. Justice Odgers. 
Karar MURUGESA MUDALI— 
PLAINTIFF- —APPELLANT 
versus 


SYED ALLI axp ANOTHER —DEFIENDANTS— 


“RESPONDENTS. o 

Landlord and tenant —Adverse possession—Tenant- 
at-will— Tenancy. not terminated—Prescription. 

A tenaney-at-will will go on from year tq yeardill 
put an end to and in the absonce of a fandi ng that the 
tenancy has been put an end to or is not subsisting, 
the possession of the tenant or an assignee of his 
ipe cannot be adverse to the landlord. fp. 844, col. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Chittor, in 
A. S. No. 350 of 1921 (A. 8. No. 262 òil 21, 
on the file of the District Ohittor) preséhted ° 
against that of the Court of the District 
Munsif, Chittor in O. S. No. 182 of 1920. 

Messrs. B. Somayya and B. C. Seshacha- 
layer, for the Appellant, e 

Mr. Ibrahim, for the Respondents. 

ORDER:;-—In this case the Subordinate 
Judge hasfound that the lease of the suit 
land Ex. B. is genuine, He also finds that 
the plaintiff leased the land to defendants 
Nos, 4 and 5 father of defendants Nos. 3 to 
6. A portion of the land was subsequently 
sold in 1902 to the 2nd defendant and the 
Subordinate Judge has found that from 
that date the 2nd defendant’s possession 
was adverse and, therefore, the plaintiff's suit 
issime-barred * in respect of that portion. 
He does not give any reason for holdjng 


.that the 2nd defendant was in adverse 


possession .and it is clear that if thé sale to 

the 2nd defendant was effected while the 
«tenancy under Kx. B was still subsistinge 

the 2nd defendant's possession would,not 

be adverse until the tenancy was put an«end 
The Subordinate Judge has fot con- 
sidered the question of what happened to 
the lease Ex. B wich purports to*be a ten- 
ancy-at-will and would goon from year to 
year until put an end to, 

Secondly, i in the absence ofa finding that 
the*tenancy had'been put anend to or was 
not, subsisting on the date of the sale jo the 
2nd defendant, the 2nd defendant's pos- 
session wouid not be adverse to the plaintiff, 
the land' owner.' As authority for this 
proposition I* would ,refer to Davi? FT: 
Kagee ` Abdool Hamed “1, Baikuntha Nath 


. E vs z t : A 
MWR 6, 


MURUGESA MUDALI v. SYEO ALUT. 
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Sarma v, Chaitanya Charan Chandhury (2) 
Udoy Kumar Dass v. Katyani Debi (8) 
and a rgcant decision of this Gouri „Davood 
Mohideen Rowthgr v. Jayarama Iyer (4). 
The finding, therefore, of adverse pos- 


' gassion cannot be accepted without a fresh 


finding as toe whether the tenancy under 


| Ex. B was still subsisting on the date of the 


sale to the 2nd defendant, No specific plea 
was taken that the tenancy had been put am 
end te, but the District Munsif had discuse- 
ed the "evidence-as to the possession of the 
suit plot from 1885 to 1902 and appears to 
eome to the conclusion that the lease had 
ceased to exist, This eVidenceis not enen- 
tioned by the Subordinate Judge and I 
must ask him to consider all the evidence 
and come to a finding on the above point. 

Objection is also taken to his* finding in 
para. 4 of his judgment that the 2nd 
defendant had held possession ofa plot of 
16 yards by 14 yardsin plob A adversely to 
the plaintiff for more than 12 years. In 
coming to this conclusion the Subordinate 
Judge ands that the title to this piece of 
land was never in the plaintiff, although it 
was included in his sale-deed, and he relies 
for this finding on Ex. 7 which ke says 
clearly shows kamalsahibs right. and’ the 
sale by him “to Periathambi. "No such 
recital appears in Ex. 7 and, secondly, that 
document cannot berelied on proving the 
point. 

Again he states that Ex.7 describes the 
late as "West of Kurnool road and the house 
of the 2nd defendant.” This is also in- 
correct for in the document only the house 
of the 2nd*«defendant appears as the eastern - 
boundary. 

Another point on which he reliés is the 
recital of the boundaries in Exs. land 2. 
Those are documientg executed between the 
defendants. The re¢itals in them can in no 
way be binding on the plaintiff. This 
finding also cannot be accepted and the 
Subordinate Judge will be asked to record a 
fresh finding on this point after re-consider- 
iogall the evidenc8 and remembering that 
Ex.7 does not purport to algte the facta 
mentiened by him. 

Time for the findimg six weeks and 
objection 7 days. 

In compljagce with e order contained 


Q) 87 Ind. @as® 994. . 

(3) 69 Inf Cas. 126; 35 C. LJ. 292; A. I. R. 1922 
Chi. 8f; 49 O. 948. 
* (4) 62 Ind. Cas. 284; 44 M. 937; 40 M. L. J. 38; 13 L. 
We $81; (1921) M. W. N.43; 29 M. L. T. 78. 
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theabove judgment the Subordinate Judge 
of Chittor submitted the following ' 

FINDING.—In the second appeal the 
High Court calls upon this Court to fina 
upon two points, the first being whether or 
not at the date of the purchase by the 2nd ` 
defendant from defendants Nos, 3 and 4 
under Exs.1 and 2 the lease, under Ex. B 
was subsisting and the second* being, whe- 
ther aud if so, how far the 2nd defendant's 
possession of the plot of 16 yards by 14 if 
“included in plot A could be regarded as ad- 
verse to the plaintiff: 27 ° 

There is thus no difficulty inPidentifying 
the location* ef the plot purchased under. 
Ex. 7,by the 2nd defendant as being mark- 
ed ag in Ex. IX. 

Iam unable to hold upon the evidence 
that so far as the portion of plot A coverede* 
by Exs. land 2 isconcerned,the contention e 
of the 2nd defendant as to his having 
acquired titls by adverse enjoymeit could 
be upheld. The2nd defendant appears to 
have built two houses and sunka well in 
that plot "and the question may arise as to 
whether he is not entitled to be compen- 
sated fo» the imfrovements he has effect- 
ed if he has to give up possession to the 
plaintiff, but that point has neither been put 
into issue nor have | been asked to find 
in regard'to it. If my findiñg with regard 
tothe title to that plot isgoing to be upheld, 
and the 2nd defendant should be considered 
entitled to compensation for improvements 
& further enquiry may become necessary 
&bout that matter, : 


Bonta M 


This appeal and the memorandum of 
-objections by both the parties goming on for 
final hearing after*he return of the finding 
of the lbwer Appellate Court upon the 


issue referred by this Court for trial the *thelncome Tax Act of 1922, is*that profits arising 


Court, Phillips, J.; deliveretl the following 

JUDGMENT.—Sedond respondent has 
filed a memorandum of objections but his 
Vakil is absent. 

Plaintiff canifot press his memorandum 
of objections. I, therefore, accept whs finding 
and modify the lower Appellate Court's de-* 
cree accordingly with proportionate costs. 

This case having ebeen set down to be 
spoken to the Court delivered the following 


5 e? 
JUDGMÉNT.—The Vaklls are agreed 
that for the purposes of the dree the costs 
may be allotted as4tal. Appellant, therefore, 
gets 4/5tha of the costa of the appeal and 
= ik A 


BMPEROR v. PROBHAT OHANDRA BARUAH. ` 


` 845 
in second appeal respondent gets. no 
costs. . 4 

Y. NL Y. Decree modified. 


CALCUTTA HIGH COURT. 
FULL BENCH. 
Four. BENOH RsrEsENCE No, 1 or 1926, 
. iN REFERENCE No. 1 or 1920. 

e * March 14, 1927, 
Present:—Justice Sir Charu Chunder 
Ghose, Kr, Justice, Sir P. L. Buckland, 
Kr., Mr. Justice Suhrawardy, 

Mr. Justice Panton and Mr. Justice 


se X Mukerji. 
è EMPEROR 
versus : 
Rajah PROBHAT CHANDRA BARU AH— 
ASSESSEE. 


Income Tax Act (XI of 1929), ss. 6, 11—Bengal 
Permanent Settlement Regulation (I of 1792)—Income 

rived from lands permanently, settled, whether 
hable to assessment—Interpretaiion of Statutes. 

Held, by the majority.-—The clear purport of the 
declaration made in the Bengal Permanent Settle- 
ment Regulation was nothing more than this that the 
re-assessment of the estates in question was for ever 
barred. In other words, the land assessment then. 
formed was to be considered the permanent and un- 
alterable revenue of the territorial possessions of the 
East India Company in Bengal so that no discretion 
might be exercisgd by the Company’s servants in any 
case of introducing any alteration whatsoever. The 
Regulation was so framed as to operate as an ample 
and complete guaranteg that no re-settlement of the 
estates referred to therein should ever take ecffgt. 
No gparantee was ever given that the proprietors of 
those estates would not at any time be called upon 
to aid ip relief of the future necessities of the Govern- 
ment of the country. [p. 853, cols, 1 & 29 

In spite of the provisions of the Bengal Permanent 
Settlement Regulation, the effect of the provisions of 


out et land, including land in permanently settled 
areas are assessable to income-tax subject to the 
statutory @xemptions contained in the Act itself. lm 
859, col. 1.] s è 

The geneyal ruleis that whare two Acts are in- 
consistent or repugnant, dhe latest expression of the 
will of. the Legislature must prevail, provided the 
Court is satisfied that the repeal of the prior enact- 
ment by the later enactment must flow from neces- 
sary implication. From this ruk.it follows that if 
one Statute’ enacts something im general terms and 
afterwards another Statute is, passed on the same 
subjects the subsequent Statute will usually be con- 
sidered as repealing by implicatich the former Statute, 
This, however, is subject to the further rulethat a prios 
Statute is not to be held to be repealed by implia-- 
tion By æ subsequeift Statyte if the fwo are repugnant 
ig cases where th® prior enactment is special and 
the Subsequent enactment is general, ‘his last rule,. 
however, must, not We pressed too far anda general? 

y e. G : 

4 . ., 

* 


Big EMPEROR v. PROBHAT CHANDRA BARUAN, F102 I, ©. 1987] 


Statute may repeal a particular Statute if the subject- The learned Vakil, who appeared forthe “ 


matter of the two legislations is one and the same. : f A 
The test also is—are the provisions of a later Act so  299€888e, stated that he did not intend to 


inconsistent with or repugnant to .the proyisionsof argue that the income from any of the 
an earlier Act that the two cannot stand together? items could be said to be agricultural ex- 
In such cases, the maxim leges posteriores priores cept items (v), (vii) and (viii) namely “fees 


contrarids abrogant must apply. Where the Legis- : PR II. , f 
latura passes a latér Act ‘without reference to an received from land used for storing pur- 


earlier Act and that earlier Agt is one which has been chases of crops (paiali)," "Punyaha nagar or 
in force for a long time and is, therefore, well-known it mazar paid py tenants of agricultural 
is reasonable and proper that the Courts should try holdin gs at the beginning of the zemindari 


Pa ides uc ear Ar ca if it is possible year” and “Nazar for petitions presented 


The Bengal Permanent Settlement Regulation and tO the zemindar, dealing with: questions qf 
the Income Tax Act of 1922 can be construed as succession, settlement and partition.” 
uae side by side and as not being incpnsisteat. — The second’ question is as follows: “Whe- 

. 856, col. 1. ° : : 

Pe Mukerji, J., (Suhrawardy, J.; concurring). —A ther income*derived from such of the above 
reservation of a right to impose any furthertax on §0urceSas were not taken intoeconsideration 
the income or profits of the land which was given to atthe time of fixing the’yama at the Perma- 
ee y the fruits of n: owi Jabour nano! be nent Settlement-is assessable for income- 
athered from the provisions of the Bengal Perman- T . : . 
pam Settlement Reghlation, Whether a portion of the tax purposes and the third question is: 
income is taken as revenue and another u»der ethe ° Whether having regard to the terms of 
head of Income Tax, both are demands ofthe estate ethe Permanent Settlement Regulation in- 
and when in assessing the revenue under the Bengal come derived from the above sources in per- 


Permanent Settlement Regulation a guarantee was ve UM. 
given of itsfixity and a declaration was made that manentl$ settled estates is liable to assess- 


the burden will not be altered at any time, to im- ment to income-tax." sd» n. n , 

pose a further tax on the income or profits, does It ‘appears that the point which is raised. 
away with that fixity and alters that which Me in the third question was considered by 
guaranteed to be unalterable, The question whethes Division Court consisting of my learned 


the income or profits now derived from the land : 
were then taken into account or notor whether the brother Mr. Justice Rankin and Mr. Jus- 


sources from which they are now made wereinthose tice Page in the case of Probhat Chandra 
days known or in existence or not, does not affect the Barna v, Emperor (1). My learned brother 
matter. [p. 866, col. 1.] Mr. Justice Rankin decided that ineome 


The object of the Bengal Permanent Settlement ; 4 1 
Regulation in exempting from further burden income derived from fisheries and Ironi sthaljat 


which had already paid toll to the state in tfe shape (i.e. land used for stacking timber) is not 
of land e ma pony 1o, prober and im: “agricultural income or income derived. 
rove agriculture as that then was chief source o < : ; 
frase aud the exemption of agricultural income from from land med i used for UM 
the operation of the Income Tax Act indicates a con- purposes within the meaning of ss. 2 and 
tinuity of policy og the part of&he Legislature in that 4 of the. Income Tax Ast, and that “such 
Eia e hasan € right to abrogate income is liable to income-tax notwith- 
e Legislature rig à, : 3 
modify or destroy any right or privilege, even idt ee Seas a aki ka si 1 
pe of its own creation. [p. 866, col. 2.] . o aWon Ol elise. y learned brother Mr. , 
The Bengal'Permanent Settlement Regulation and Justice Page did not agree with him in 
the Income Tox e yhp inconsistent that judgment and the result was as stat- 
*or repugnant to each otner an ie former may very . 4 Pa 3 
well nd ne exceptional proviso under the latter. S trie SR UP NS EM J nag 
* [p. 870, col. 1. » 1924, 
LP es jaw referred to]. ; e °’ cl 36 of the Letter’ Patent applies to that 


matter and that consequently the judgment 
t. OBDER DE REFERENGE TO of my learned brother Mr. Justice Rankin, 
. * who was the Senior Judge, prevailed. 
Sanderson, C. J.—(May 21, 1026).— It has bgen agreed by the learned Vakils, 
This is a letter of reference from the Com- ‘who appeared in thi8 case for the respec- 
missioner of Incgme Tak, Assam, dated the tive parties, that the judgment of -my, 
lzth of March,.1926, and the following learned brother Mr, Justice Rankin must 
questipns are referred for the decisjon of be regarded as the judgment of a Division 
the High Gourt under e. 66 (8) of the Pndian Court. Iagpee with the opinion, which was 
neome Tax Act of 1922:—(1) "Whether the expressed, by the learned Vakils.” 

Plowing sources of income are agricul- The point Which is involved m the above- 


tural and, therefore, exempted from®ssegs- mentioned. question arose im another ease, 
ment to income-tax under s. 4 (3) (pitt) ofthe (DIO, Cas l; $10,504} A, TLR, 19M Cul 


«Aot, "Éhentherenresetout.ten items, gs 
e ix . d 
. . e . e . 
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which is entitled Emperor v, Indu Bhusan 
Sarkar (2). | 

:My learned brothers Mr. Justice Cuming 
and Mr. Justice Page in that case decided 
that “‘where income from fisheries lying 
within an estate was ificluded in the as- 
setg upon which land revenue was assessed 
under the Permanent Settlement Regula- 
tion (I of 1793), incomes from such fisheries 
are not further liable to assessment under 
the Income Tax Act.” 

‘It is clear that that decision was con- 
trary to the decision of my learned brother 
Mr. Justice Rankin in the case, to which I 
have referred. ‘ 4 

The result is that there are conflicting 
deéisions of two Division Courts with re- 
gard to the point which is raised in the 
third question, and it would be impossible 
for this Court to agree with both of them, 
and this Court would be compelled to 
differ from one of those Division Courts 
upon a point of law. : 

The result ‘is that, in my judgmeht, this 
Court 4s compelled to refer the 
for the decision of a Full Bench. 

The, rule, which refers to this matter, 
isr. 1 of Ch, VII ofthe Rules of the Ap- 
pellate Side and is as follows:—'' Whenever 
one Division Court shall differ from any 
other Division Court upon a point of law 
or usage having the force of law, the 
case shall be referred for decision by a Full 
Bench. 

Both the learned Vakils are of opinion 
that this case shculd be referred to a Full 
Bench and I agree with that opinions 

Therefore, one question, which we refer 
to the Hull Bench, is that which is con- 
tained in the third questiof submitted by 
the Commissioner of Income Tax. 

It rem&ins to *be.considered whether the 
point, involved in the seoond question, also 
Ehould be referred tos Full Bench. 

I am ofopinion that it should be. The 
point involved in the second question, is 
clearly covered by my learned brother 
Mr. Justice Rankin’s jud$fment and al- 
though the decision sof my learned bro- 
thers Mr. Justice Ouming and Mr. Justice 
Pags was with reference to income, which 
was included, in the assets upon whch 
land revenue was assessed under the Per- 


manent Settlement Regulation, the judg- ehats and bazars. 


ment, iu my opinion, is wid& enough to 
include the ppinf which is ipvglved in the 


(2) 95 Ind. Cas. 535; 44 O. L, J. 427; 53 DO, 524; 30,0. 
W. N. 524; A, I R, 1920 Cal, 819, — « s 
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second. question in this case, The princi- 
ple, on which the decision was given, was 
-in direct contradiction to the conclusion at 
which my learned brother Mr. Justice 
Rankin arrived in the above-mentioned case, 

The result is that, in my opinion, both the 
questions IT and III should be referred for 
decision of the tll Bench. * 

In my opinion, if would not be reason- 
able for this Court to embark at the pre- 
sent moment upon a consideration of the 
items in the first question, to which the 
dearned Vakil for theassessee referred, name- 
ly, items Nos, (v), (vi?) and (viii), because it 
must be obvious that if the points arising 
in questions II and III are decided by the 
Fall Bench in one way, the matters aris- 
ing in respect of question I will not require 
consideration. 

+ Rankin, J.—1 agree. 


Mr. N. N. Sirkar (with him Mr. Jatindra 
Mohan Chowdhury, for the Asgessee. 

Sir B. C. Mitter (with him Mr. Surendra 
Nath Guha), for the Crown, 


JUDGMENT OF THE FULL 
BENCH, 
C. C. Ghose, J.—On the 12th March, 
1926, the Commissioner of Income Tax 
Assam, referred to this Court for decision. 
under s. 66 (2) of the Indian Income Tax 
Act of 1922, the following questions :— 

I. Whether the following sources of in- 
come are ‘agricultural and, therefore, ex- 
empted from assessment to income-tax 
under s. 4 (3) (vidi) of the Act. 

(4) Jalkar or rents received from fishefies. 

etii) Ground rent from land used for pot- 
teries, g 

(ài) Ground rent from land sed as brick- 

fields. £ 


° (iv) Fees received frora the tyin f 

ofits against the assessee's land. UMP 
: tv) Eees received from land used for stor- 
ing purchase of crops (patah). 

(vi) Fees received from cart-sthnds, . 

(vit) Punyaha nasar or nazar paid by 
tenants ofagricultural holdingsat the begin- 
ning.of Se zemindari year. 

viii) Nazar for” petitions presented" 
the zeméndar dealing with nga a ei 
cession settlement and partition, 

(i29 Ground rent for 


permanent shops af 


(x) Stall fees paid by tempera 6 
selfers at hats and bazars. Wperary (dafty) 


- II. Whethér income derived from such 
of the above. seurces as were nót taker 


848 
into cónhsideratióti at the time of fixing 
the jama at the Permanent Settlement is 
assessable for income tax purposes. | 

III. Whether having regard to the terms 
of the Permanent Settlement Regulation 
income derived from “the above sourcés in 
permanently settled estates is liable t9 as- 
sessment to inCome-tax. ° | 

This reference camé on for hearing be- 
fore the late Ohief Justice and, Mr. Jus- 
tice Rankin, as he then was, on the 21st 
May, 1926, when the attention of the learn- 
ed Judges having been drawn to the cor 
flict of opinion, as disclosed iif te judg- 
ments in the cases of Probhat Chandra 
Barua v. Emperor (1) and Emperor v. Indu 
Bhusan Sarkar(2), questions II and ITI were 
referred by the learned Judges to a Full 
Bench for decision. The case of Probhat 
Chandra Barua v. Emperor (1) was befoge 2 
Division Bench, consisting of Mr. Justice 
Rankin and Mr. Justice Page. Mr. Justice 
Rankin held that income derived from 


fisheries and from sthaljat (i. e., land used © 


for stacking timber) was nct ‘agricultural 


income’ or income derived from land which 


is used for agricultural purposes, within 
the meaning -of 58. 2 and 4 of the Income 
Tax Act. and that such income was liable 
to income-tax, notwithstanding the Perma- 
nent Settlement Regulation of 1793. Mr. 
Justice Page held that such income was 
not assessable to income-tax by reason of 
the Permanent Settlement ° Regulation. 
There being this difference of opinion be- 
tween the two.learned Judges, the opinion 
£*he Senior Judge Mr. Justice Rankin 
prevailed unders. 36 of the Letters Patents. 

. The ease of Emperor v. Indu Bhusan 
Sarkar (2) “was before a Division Bench, 
consisting of Mr. Justice Cuming and Mr. 

"Justice Page, and it was there decided that 
- where income from fisheries lying wiéhin 

an estate was included in the assets upon 
which land rewenue was assessed under the 
*. Permaneht Settlement Regulation, incomes 
- $rom such fisheries were not fyrtfer liable 

e to assessment under the Indian Income Tax 

Ane two questions réferred to us aré of 

very great importance, and we have had the 

e advantage of hearing thereon Mr. Ñircar, 

on behalf ef the assessee, and Sir Bencde 
Mitter, on behalf of the Crown, at lengthe 
We desire to express our acknowledments 
to them for the great assistance whieh® ey 
have rendered to us. Question Lis not. be- 
«jore thè Full Bench, bute Mr, Birear men- 


DN "E 
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tioned that his client contended: that items 
Nos. (v), (vii) and (viii) came within the de- 
finition of agricultural income ia the In- 
come Tax Act and were, therefore, exempted 
front assessment to income-tax under s. 
4 (3) (viii) of the Act: This matter is not 

"before us, and it will have to be considered 
hereafter. . E ] 

The case cemes from the District of 
Goalpara in Assam which, including the 
Garo Hills but excluding the Eastern 
Duars, was originally part of the exten- 
sive Collectorate of Rungpore and as such 
formed part eof the Province of Bengal 
which, by the Moghul Emperpt’s Firman 
of the 12th August, 1766, was transferred 
to the East India Company. From 1765 
to 1822 the old thanas of Goalpara, 
Dhubri and Karaibari formed part of the 
Rungpore District, known as tbe Ranga- 
mati District, Under the provisions of 
Regulatiou X of 1822 these thanas were 
cut off from Rungpore and formed into a 
separate district with head-quarters at 
Goalpara (see Sir Edward Gait’s* History 
of Assam, Second Edition, page 298, Baden 
Powell's Land Systems of British, India, 
Vol. III, page 430; Sir William Ward's 
Introduction to the Land Revenue Manual, 
Assam, 1905). It is not and cannot» be 
disputed that the assessee's estates, in res- 
pect of which the present question has 
arisen, were settled under the Permanent 
Regulation of 1793 (see Sir William 
Ward's Introduction, referred to above, page 
liv; McNeil’s Revenue Administration of 
the Iwer Provinces of Bengal, page 44). 
On behalf of the assessee the case is put 
in this way: it is argued that itis clear 
that according to the engagement entered ` 
into at the time of the Permanem Settle- 
ment, the “jama” then ‘fixed cannot be 
altered. It wasedeclared. by the Governor- 
General-in-Council that the zemindars and 
other proprietors of land and their heirs 
would be allowed to hold their estates at 
such assessment for ever (See Regulation 
I of 1793, g 4f, and that the order fixing 
the amount of the*assessment were to 
be considered irrevocable ‘and not liable to 
alteration by any persons whóm the Court 
04 Directors might appoint fo the adminis- 
tration oi the affairs of the East India 
Company (s. vii). Atthe conclusion of the 
Permanent Settlement, the Gbwernor-Gere- 
ral in Coupceal expressed his confidencethat 
the proprietors of land, sensible of the 
bentfits conferred uyon them by the pvb- 
e e A 
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lie assessment being fixed for ever, would 
exert themselves in the cultivation of their 
lands under the certainty that they would ` 
enjoy exclusively the fruits of theireown 
good management andelndustry and that 
no demand would ever be made upon them 
for the augmentation of the publie assess- 
ment in consequence of theYmprovement of 
their respective estates, It is pointed out 
that until the proclamation of the 22nd 
* March, 1793, relative to the limitation of the 
publie demand upon the lands in Bengal, 
. Behar and Orissa, it, i.e., thegpublie demand 
upon each estate was liable to annual or 
frequent váriation at the discretion of the 
Government. The amount of it was fixed 
upon an estimate formed by the public 
officers of the aggregate of the rents pay- 
able by the ryots or tenants for each bigha e 
of land ih cultivation, of ‘which, after de- 
ducting the expenses of colleetion, ten- 
elevenths were usually considered as the 
right of the public and the remainder the 
share af the land-holder. Kefusal to pay the . 
sum required of him was followed by hise 
removal from the management of his lands 
and the public dues were either let in farm 
or collected by an officer of Government, and 
the above-mentioned share of the land-hokder 
or such, sum, as special custom or the orders 
of Government might have fixed, was paid 
‘*to him by the farmer or from the publie 
treasury (see Preamble to Regulation II of 
1793). When the country came under 
British administration, two fundamental 
measures essential to the attainment of 
increase and improvements in agriculture 
and, consequently of the increase in the 
wealth of the country, were decided upon, 
namely, that the property in tħe soil was 
declared«o be vested in thelandholders ang 
the revenue payable to,Government from 
each estate was lixed for ever (see Preamble 
to Regulation II of 1793). The object, 
therefore, of the Permanent Settlement of 
1793 being to, limit the public demand upon 
lands in the Provinces of Bengal, Benar and 
Orissa, the tax under the Intian Income 
Tax Act, call it by watever name you like, 
is, it is argjied, an additional public demand 
upon the lands which were settled under 
the Permanent Settlement of 1793, anti is 
therefore, a violation of a positive statutory, 
engagement made with the aemsihidars at the 
time of thá Permanent Settlement. In bther 
words it is “suggested that? i? ig a breach , 
of a promise made by Lord Cory wadlis 
when the latter, had exhausted the Ge 
2854 C ^ 
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‘sources of language to assure the zemia- 


dars that the -rate theà assessed on 
their’ lands was irrevocably fixed for ever 
and that they should, in all future time, 
be “free from any further demand ‘for rent, 
tribute or any arbitrary: execution whatsc- 
ever’. Itis further argued that the pro- 
visions of the Permanent Settlement of 
Bengal have in no way been repealed ex- 
pressly of impliedly by the Indian Income 
Tax Act of 1922, and that, therefore, the 
eenerality of the words used in the charg- 
ing segtiens of the Income Tax Act is in- 
applicable to zemindars whose lands lie in 
permanently settled estates and with whom 
a binding engagement was entered into by 
the State in 1793. Itis not suggested that 
zemindars as a body are immune from all 
faxafion, but the contention is that they 
edhnot be made to pay taxes on profits 
derived from lands in permanently settled 
estates, because such taxes are in reality 
additions to the burdens on land which were 
fixed in 1798 and which were to remain 
unalterable for ever. It is urged that the 
Permanent Settlement Regulation of 1793 
being an earlier Statute ona special subject 
and the Indian Income Tax Act of 1922 
being a subsequent enactment of a general 
nature, the Court will not hold that the 
earlier and special legislation has . been 
indirectly repealed, altered or derogated 
from mereby by force of general words used 
in the subsequent legislation, without any 


. indication of a particular intention to do so 


[see , Seward v. Vera Cruz (3) Oa all 
these grounds the assessee has contended 
efore us that the answer to the third ques- 
tiofi feferred to us should be.in the nega-* 
tive, the question being slightly altered in 


manner following, namely, whether having 


rggard to the terms of the Permanent Settle- 


.mgent Regulation, income derived from land 


in permanently settled estates subject to the 
exemptions provided by the Legislature is, 
liable o assessment to income-tax. The 
assessee his suggésted the slight alteration 
indicated above in the third question, 
because his argument is that whether any 
particular items of incóme were of were 
not taken into consideration at*the time of 

fixfhg the jama at the Permanent Settle. 
ment, income derived from land in perma- 

nently settled estates* subject as stgted 


e e . 
(3) (1884) 10 A. O.. 59 at p. 68; 54 L. J.P. 9; 52 
B 414; 33 V. R. 477; 5 Asp. M. C. 380; 49 J, P; 


e t : 

. . 
. 
. 
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above is not and cannot be made liable to 
_ assessment to income-tax. ` 


On behalf of. the Cfown it has been 
strenuously contended before us by Sir 
Binode Mitter that there was no such pro- 
mise made to thé actual préprietors of lands 
which were settled at the time of the 
Permanent Settlefnent o£ Hengal, Behar and 
Orissa as alleged on behalf of tbe “assessee; 
` that there are no words in Regulation I of 
1793 or in the other Regulations promulgat-e 
ed in the same year from which thee infer- 
ence can be legitimately drawn that there 
is a statutory obligation not to impose on 
holders of such lands any other tax what- 
' goever; that allthat was decided in 1793 
was that the jama or revenue on  landg 
should be treated as fixed for evr 
and, therefore, could not be enhanced 
or altered; that the Legislature is com- 
' petent to assess the income derived from 
land in*permanenily settled egiates, subject 
tn exemptions provided for by «the Legisle-. 
ture itself to income-tax; that the words 
used inthe charging sections of the Indian 
Income Tax Act, 1922 are very wideand that 
they must include income from land in per- 
manently settled estates, subjeat to the 
said exemptions; that the rule about a sub- 
sequent enactment of a general natureenot 
being held to affect in any manner an 
earlier Statute on a special subject cannot 
be pushed too far, inasmuch as the subject- 
matter of taxation under the later Statute 
is diferent from the subject-matter of taxa- 
tion under Regulation I of 1793, i.e., the 
subject-matters of taxation under Regula- 
* tion Iof 1793 and the Indian Incomé Tax 

Act, 1522, are financially and ecenomically 
different, and thaf having regard to thé. 
express specification of certain exemptiows 
only, the present assessee's claim must fais, - 

These being the respective contehtions 

„ofthe parties the first question thet arises 
is what was the mature, and effect of the 
Permanent Settlement “of lafida under 
Regulation I of 1793 under which, roughly 
speaking, about 120,000 sut of the whole 
area of 140,000 syyare miles of the lower 
Provinces of Bengal were settled. Wasita 
Settlement merely of the revenue derivable 
from land which was declared to be fixed 
' mtd unalterable forever, or was it, in addi- 
tion to this a*general absqlutson to hoid£r 
of land under the Permaneft Settlement, 
. declaring their immunity fon all’ further 
e 


jaxation in respect.of profits derfved from 
. 2 . e 


. 
oe 
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land? The answers to these questions must 
depend primarily and principally upon the 
language used in Regulation lof 1793, and 
in thé conected Regulations; but to under- 
stand the nature of the transaction embodied 
in the Permanent Settlement of Bengal, 
Behar and Origsa it may be useful and 
indeed desirable to refer briefly to certain 
antecedent transactions which are. matters 
of history. From the period of the Kast 
India Cgmpany’s accession to the financial 
administration of Bengal, Behar and Orissa 
by the Dewanye Grant of 1765, one Settle- 
ment of ‘land revenue only, thet? of 1772, 
was concluded by Warrer Hastings fom a 
term of five years; and this was made chicfly 
with farmers, to the exclusion of the here- 
dijary land-holders. With this éxception 
the settlements of revenue, mal and sayer, 
were in general adjusted from year to j ear, 
in some instances with; he land-helders aud 
in others with farmers, e g., the Settlemen's 
for 177?, 1778, 1774 and 1780? When the 
zemindars or land-holders declined tô enter 
einto engagements in respect of the revenue 
demanded from them, the rents payable by 
the under-tenants were collected immediate- 
ly from them under what was known as khas 
maftagement by the officers of Government, 
an allowance usually 1-10th of the actual 
receipts from the lands, when held khas, -. 
being given to the dispossessed zemindar 
or land-holder. It was a system which was 
described by the Court of Directors as inimi- 
eal to the general prosperity of the country 
and a striking provision in Pitt's India Act 
of 1784 (24 Geo. MI, c. 25) declared that 
"and whereas complaints have prevailed, 
that divers raja}, zemindarsand other native 
land-holde¥s have been unjustly deprived 
ef their lands, jurisdictions, and privileges, 
or that the tribute, rents, and services 
required to be by them paid or performed 
‘for their possessions*to the Company, are 
become grievous and oppressive, and where- 
as the principles of justice and the honour 
of this country fequire that such complaints 
should be fofthwith eyquired into and fully 
investigated and if founded in truth, 
effectually redressed: Beit, therefore, enact- 
ed, that’ the Court of Directorg shall forth- 
with take the said matters into their serious 
econsideration,'and adopt such methods for 
enquiring’ irttoethe truth of the” eomplaints 
as they shall think best adopted for that 


. purpose; and thereupon givé orders to tha 


severa? Governments and Presidencies in 
Indie, for effectually redressing, in such 


e 
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manner as shall be consistent with justice 
and the laws and customs of the country, 
‘all injuries and wrongs which the rojas, 
zemindars and other uative lánd-folders 
may have sustained, dnd for the settling, 
upon principles of moderation, and justice 
according to the laws agd constitution of 
India, the permanent rulés by which their 
tributes, rents aad servicss shall be in 
future rendered and paid to the Company'. 
Thereafter enquiries and investigations 
followed, and in 1790-91 a complete Gode of * 
Regulations for the conclfision of a new 
Settlemtat of the land revenue for Bengal, 
ehar and Orissa was promulgated by Lord 
Cornwallis. The Decennial Settlement of 
1790-91' was made permanent by Regula- 
tion I of 1793. . 


The Settlement embraced, roughly speak- 
ing, the tracts of the country now compris- 
ed in the divisions of Burdwan, the Presi- 
dency, Rajshahi, Dacca, Chittagoreg, Patna 
and Bhagulpur exclusive of part of the. 
Santal Pargannas. It also extended te 
Hazaribagh ‘and Manbhum Districts in the 
Chota Nagpur Division and to Jalpaiguri 
and Goalpara then forming part of the 
Rungpur Collectorate. Whether *this 
arrangement was the ,one best adopted 
to obtain the greatest income with the least 
pressure and whether a temporary instead 
ofa Permanent Settlement would not have 
been more advantageous to all parties are 
questions which have given rise to much 
discussions; but they lie outside jour pro- 
vince and are not germane to the present 
enquiry. 


Prior to. the Decennia? Segtlement the 
zemindar was in reality merely a hea 
- receiver or collector of the Government land 
revenue from .the under-tenants. He was 
never at any time the absolute proprietor ' 
of the estates held by him. There was no 
fixed principle governing: the rate of rent, 
or-the mode of its recovery from the under- 
tenants, This want of settl rules aud 
practice led to extortion, fraud and concéal- 
ment; and fo remedy this unsatisfactory 
state of land management, the Decennial 
Settlement was determined on and was, as 
stated above, eventually made pespetual. 
On the Zemindars was thrown jhe onus of 
paying thé revenue, they beifig considered . 
persons of substance. The punctuality of 
payment from the zemindars was enforced: 
by the penalty of confiscation of their 


estates in case o$ delay, but powere, were efor ever, * 
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given to the zemindars to, collect from the 
ryots. 

These being the circumatances leading to 
the Permanent Settlement of Bengal, Behar 
and Orissa, let us.now turn to the language 
used in Regulation I of 1793 and examine 
whether theré is any 'foundation fo: 
the contention that having regard to 
the baggain made at” the time of the 
Permanent Settlement, income derived from 
land in permanently ‘settled areas is not 
assessable to income-tax. It is, therefore, 
necessary to find out at the ouset what was 
the precise language used by Lord Corn- 
wallisin Regulation I of 1793 taken as a 
a whole, The material provisions are as 
follows:— 

e ‘I. The following articles of the Pro- 


* glamation relative to the limitation of the 


public demand upon the lands addressed 
by the Governor-General-in- Council 
to the zemindars, independent talukdars, 
and other actual proprietors of land, 
paying revenue to Government, in the 


. Provinces of Bengal, Behar and Orisea, are 


hereby enacted into a Regulation, which is 
to have force and effect from the 22nd 
March, 1793, the date of the Proclamation. 


"IL Article I. In the original Regula- 
tions for the Decennial Settlement of the 
publie revenues of Bengal, Behar and 
Orissa, passed for those provinces respective- 
ly on the 18th September, 1783, the 25th 
November, 1789, and the 10th February, 
1790, if was notified to the proprietgrs of 
land, with or on behalf of whom a Settle- ' 
*ment might be concluded, that the juma 
assessed upon their lands under those Hegu-* 
lations would be continued after the expira 


etionof ten years, and remain unttterable 


for ever, provided such'continuance should 
Ineet with the approbation of the Honourable | 

ouré of Directors for the affairs of the East ` 
India Gompany, and not ofherwise. m 


"TII? Agticle II. The Marquis Cornwallis, 


Knight of the most noble order of the e e 


Garter, Governor-General-in-Council, now 
notifies to all zeminda: '3,independentet@! ule 
gars afd other actual proprietors of land 


paying revenue to Government, inthe Pro- e 


viifces of Bengal, Behawand Orissa, that he 
has been empowered by the Honourable Court 
E Directors for the affairs of the east 

ndia Company to declare “the jama, which 
has beep or may be assessed upon therr lands 
under the Hegalations above-mentioned, fixed, 
° : . 
e e. 
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“IV, Article III. The Governor-General 
in Council accordingly declares to the zemin- 
dars, independent talukdars, and ofher 
actual proprietors of land ‘with or on behalf 
of whom a Settlement has been concluded 
under the Regulations above mentioned, that 
at the expiration*of the termi of the Bettle- 
“ment no alteration will bemade in the assess- 
ment which they uve respectively engaged to 
pay, but that they, and their keirsan lawful 
successors, will be allowed to hold their estates 
at such assessment for ever. 

"V. Article IV. ‘The lands of somé acmin- 
dars, independent talukdars and otber 
actual proprietors of land having been held 
khas, or let in farm in consequence of their 
refusing to pay the asseesment required of 
them under tbe Regulations above men-, 
tioned, the Governor-General in Council nog 
notifies to the zemindars, independent 
talukdars and other actual proprietors of 
land whose lands are held khas, that they 
shall be” restored to the management of 
their lands upon their agreeing 10 the 
payment of the assessment which has 


been or may be required of them, in^ 


conformity - to the Regulations above-m«n- 
tioned, and that no alteration shall after- 
wardsbe made in that assessment, ebut that 
they tand their heirs and lawful successors 
shall be permitted to hold their respective 
estates at such assessment for ever; and he 
declares to the zemindars, independent 
talukdars and other actual proprietors of 
land, whose lands have been Jet in farm, that 
; they ehall not re gain possession of their 
lands before the expiration of the period for, 
which they have been farmed (unless the. 
"farmers shall.voluntarily consent to make 
over to them the remaining terms of their 
lesse, and the Govegnor General in Council’ 
shall approve of the transfer), but that a 


the expiration of that period upon their . 


agreeing to the payment of the asses&ment 

which may be required of them, they*shall be 
` reinstated and that no alteration shal? after- 
wards be made in that assessment; but that 
they and their heirs lawful successors shall 
be allowed to hold their respective gendi at 
such dssessment forever. 

"VIL Arttcle V. In the event of the pro- 
prietary righ} in Jands that are, or may 
become, the property of Government being 
trangferred,” to individuals, such individuals 
and their heirs amd lawfu] successors shall, 
be permitted to hold the lands %t the assess" 
ment at which they may be trapsferted for 
ever, * 
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"VII Article VI. Itis well-known to the 
zemindavs, independent talukdars, and 
other actual proprietors of land, as well as. 
to the inlabitan!s of Bengal, Behar tnd 
Orissa, in general, that, from the earliest 
times until the present period, the publie 
assessment upon the lands has never been 
fixed, but that, Saccording to establisbed 
usage and custom, the rulers of these Pro- 
vinces have from time to time demanded 
an incregse of assessment from the pro- 

e prietors of, land; and that. for the purpose 
of obtaining thiaincrease, not only frequent 
investigations have been made to, ascertain 
the actual produce of their estates, but that 
it has been the practice to deprive thefh 
of the management of their lande, and 
either to let them. in farm, or to appoint 
officers on the part of Government to col- 
lect the assessment immediately frcm the 
ryots. Tbe dlonourable Court of Directors, 
considering these usages and measures to 
be detrimental to the prospérity of. the 
ccuntiy, have, with a view to promote the 
$uture esse and happiness ofthe people, 
authorized the foregoing declarations; snd 
the zemindars, independent talukdars; and 
‘other actual proprietors of land, with or 
on behalf of whom a Settlement has been 
or may be concluded, are to considem these 
orders fixing the amount of the assessment as 
irrevocable, and not liable to alteration by 
any persons whom the Court of Directors 
may hereafter appoint to the administration 
of their affairs in this country. 

“The Governor-General in Council trusts, 
that the proprietoss of land, sensible of 
the benefits conferred upon them by the 
public assessment being fixed for ever, 
will exert themselves in the cultivation of 
their lands, under the certainty thai they , 
will enjoy exclusively the fruits .of their own 
good management and iedustry, and that no 
demand will ever be made upon then, or 
their heirs or successors, by the present or 
any future Government, for an augmenta- 
tion of the publie assessment in consequence 
of the improfement of their respektin €8- 
tates. " . 

The words "public —H( being fix- 
ed, under the certainty that they would 
enjoy exclusively” and “that "no demand 
would ever bé made upon them for an 
augmentatiér eof the assessment" were 
stressed by learned Counsel op behalf pf 
ethe assessee andit was argued that the 
Sante principle which prevented an aug- 
een of the assessment ought equally 
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to preclude the taxation of the land-holders 
in respect of the rent or produce of their 
estates because such taxation must neces- 


' sarily prevent them from  enjeying ex- 


- Lord Cernwallis, 


clusively the fruits of“ their own good 
management and industry. No doubt, the 
words used by Lord Cornwallis in Regula- 


: tion I of 1793, taken by themselves and 


apart from what has been called their 
historical setting, may lend a certain 
amount of colour to the contention put 
forward on behalf of the assessee:* but in 
my view the Settlement’ made in 1790-91 by 
commonly called the 
‘Decennial’ Settlement’ differed in no res- 
pett from an ordinary settlement of land 
except that it was made for 10 years in 
place of being annual, as was then the 
practice. The Court of Directors approved 
in 1792 that it should be made permanent 
and Lord, Cornwallis issued a Proclamation 
fixing the 10 years’ settlement for ever. 
The clear pufport of the declaration made 
in Regulation I of 1793 is, in my judg- 
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mount title vested in the estate. The 
Regulation I of 1793, therefore, ‘was so fram- 
ed asto operate as an ample and complete 
guarantee that no re settlement of the es- 
tates referred to therein should ever take 
effect. But it seems to me that no guaran- 
tee Was ever given that the proprietors ôf 
those estates should never, atany time, be 
called upon to aid in the xelief.of the future 
necessities of the Government of the land 
(see in this connexion the significant words 
eused | by Lord Cornwallis in the second 
clause, o$ Article VII of Regulation I of 
1733). The conclusion I have come to is, 
in my opinion, amply supported by the 
terms of Regulation XIX of 1793 which, be 
it noted, was passed on the same date, 
namely, the lst May, 1793, and which laid 


e Gowh the rules by which rent-free tenures 


sfould be held valid. In the case of a 
valid rent-free tenure, Regulation XIN 
provides that no revenue ut all should be 
demanded, just as Regulation I of 1793 
provided that in the case of a permanently 


ment, nothing mora than this, viz, thats settled estate no additional revenue should 


the re-assessmant of the estates in question 
was forever barred. In other words the 
land assessment then formed was to ba 
considered the permanent and unalterable 
revenue of the territorial possessions of the 
East India Company in Bengal so that no 
discretion might be exercised by the Com- 
pany’s servants in any ease of introducing 
any alteration whatsoever. By Regulation 
XIX of 1793 it was stated that 
ancient law of the country the, ruling 
power is entitled to a certain proportion of 
the produce of every bigha of land (demand- 
able in money gr kind, accerding to local 
custom), unless it transfers its sight there- 
to for a term or in perpetuity, or limitg 
the publicdemand upon, the whole of the 
lands belonging to an individual, leaving 
him to appropriate to his own use the differ- 
ence between the valueof such proportion 
of the produce and the sum payable to the 
public, whilst he continues to discharge 
the lattér." As I.read these words and 
the words used in Regulation I of 1793 
along withthe words used in Regulation 
VIII of 1793 which provided that the assess- 
ment should be so regulated as to lfave 
to the proprietors a provision for 'them- 
selves and families equal tq sl*out 10 per 
cent. on the antount of their contribation 
to Governmént,.the conclusion? to my mind, 
is irresistible that what was levied jn 1793 
was by virtue ofa substantie and para- 


“by the: 


* Argyll» then 


atany time be assessed. Both these Regu- 
lations treated the same subject-matter 
viz., revenue; and they treated in the same 
way, namely, by barring future assessment. 
Would it be or could it be contended that 
the proprietors of valid rent-free tenures 
held under Regulation XIX of 1793 were 
and are absolutely exempted from liability 
to contribute to the general taxation of the 
country. The answer to that question must, 
in my judgment; be in thé negative ing the 
clearest manner possible. When Lord 
Óornwallis spoke of the ‘public demand" 


beihg fixed and made permapent and be- * 


ing limitei for ever, what is it that he 
meant? Lord Qornwallis held the view as 
ig.clear from the Regulations, that the 
tye wealth of a Government lay inthe 
growiag wealth of its people and the 
fiscal system, which mus? encourage 
accumulation and enjofment of capital if 
private hands must in the long run be the 
one most profitable to the State. In this 
cennection, I desire to adopt if I may, as 
part ofymy judgment, aféw words frof the 
Despateh of the Secretary of State for 
Indja ia Couneil, dated the 12th May, 1870 
being the same Despatéh from which my 
brother Page quoted a*few exttacts in his 
judgmentin dhe, case of Rrobhat Chatdra 
Barua v. Emperor (1). The Duke of 
A A observed as follows :— 
<The great Óbjeot and purpose of that Sét; 
6 ° o 
. e 


the, 


B54 
tlement (the Permanent Settlemént of 
Bengal) as .cleayly defined and described 

.in Art. VÍ, must govern our interpretation 
of its terms. That object, as this Article 
explains at length, was to be an end, for 
ever to the practice of all former Govern- 
ments of altering and raising the land 
taxes from tim® to time, so that the land- 
holder was never suré for any definite 
period what proportion of the total pro- 
duce of the soil might be enacted by 
the State. This uncertainty was tobe set 
at rest for ever. 
to be fixed and permanent.” Sudh was 
the promise; and its scope and object were 
clearly explained in the concluding exorta- 
tion addressed to the land-holders that “they 
would exert themselves in the cultivation of 
their lands underthe certainty that they 
would enjoy exclusively the fruits of their 
own good management and that no demand 
would ever be made upon them or their 
heirs apd successors by the present or any 
future Government for an augmentation 
of the public assessment in consequence. 
of the improvement of their respective 
estates.” These last words quoted by the 
Duke of Argyll, I repeat, illustrate the 
whole force of the argument; there is to be 
noinerease of the ‘public demarfd’ levied 
upon the zemindars in consequence of the 
improvement of their estates. The infpli- 
cation, further, is (although the Legislature 
is all powerful) that there cannot be without 
being guilty ofa singular and signal breach 
of faith, a ‘special tax’ onezemindars with 
whom the Permanent Settlement was “con- 
cluded, which would operate as an increase 

„of the ‘public demand’ levied upon zemin- 
dars in conséquence of the improvement 
of their estates; but, in my judgment, therg 
wis no promise or engagement of any 
description whatsoever by which the Gof- 


ernment ofthe day surrendered theiyrigBt 


to levy a ‘general tax upon incomes of all 
«persons irtespective of the fact whether 
they are zemindars with whom the Perma- 
nent Settlement was concluded or not. 
A ‘general’ tax is no doubt a ‘public dg- 
mard, but itis abe which is levied upon 
wholly different principle and in ‘respect 
of a whglly different kind of liability: 
such a ‘public damand’ is*no douBt a 
demand made upon ,zemindars with whom 
thé ePermanent Settlement was concluded, 
but it is made upon them fn. Qompany ‘with 
other classes of the community and with no 
exclusive seference to the source from which 

. . e 


ti e 
* . 

* 

e 
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their incomes are derived. On these grounds 
Iam of opinion that the first contention 
urged before us on behalf of the assessee 
must, fail, and it is accordingly negatived. 
But assume thak ¿I am wrong in the con- 
clusion to which I have come, itis then 
necessary to examine whether the wórds 
used in the chasging section of the Indian 
Income Tax Act, 1922, subject to theex- 
emptions provided for by the Legislature 
itself, are sufficiently wide in support of 
the contention that income from the profits 
of land in? permanently settled estates, sub- 
ject to the said exemptions, is ligble to be 
assessed to income-tax. To start with, it 
is, in my opinion, unreasonable to hold that 
the Legislature in enacting the Indian Íh- 
come Tax Act, 1922, had not had its attention 
. ditected to the terms of Regulation I, 1793. 
The Permanent Settlement of Bengal, Behar 
and Orissa hasbeen the subject, of acute 


controversy ever since the days of Lord 


Dalhousie, and the question of.the im- 
munity of zemindars in permanently,settled 
areas from taxation has been convassed so 
often and atsuch length that to suggest 
that the Legislature, in enacting the fndian 
Income Tax Act, 1922, was unmindful 
of the Permanent Settlement, is to state a 
proposition which carries its own refptation. 
The position, therefore, is that the Legis- 
lature, with the full knowledge of the 
existence of the Permanent Settlement and 
with the further knowledge, with which it 
must be credited, that the precise point now 
raised had been raised in the past, had 
deliber&tely chosep, subject to the exemp- 
tion of ‘agricultural income’ (the other 
exemptions megd not be considered in this 
case) to says that the Indian Income Tax Act, 
1922, shall apply to all income, «profits or 
Bains as described or cofnprised in s. 6 from 
whatever source dérived, ac¢truing or arising 
or received in British Tadia or deemed under 
the provisions of this Act to accrue,*or to 
arise, or to be received in British India. In 
s. 6 itis provided that “Save as otherwise 
provided byethis Act, the following«heads of 
income, profits and gains, shal] be chargeable 
to income-tax in the manner hereinafter 
appearing, viz. (?) Salaries, (ii) Interest on 
Securities, (iii) Property, (iv). Business, (v) 
Professional earnings, (vi) Other, sources". 
* Sections 7,68, 9, 10 and 11 defing the heads 
of income referred to above 5ther than 
‘Other souree@’. Section 12 ° defines the 
* expression’ ‘Other sources’, and it runs as 


follow’:-—“The tax shall be payable by an 
-| . e . 
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assesses under the head ‘Other sources’ in 
respect of income, profits and gains of every 
kind and from every source to which this 
Aet applies (if not ineluded under any of 
the preceding heads)'.*As I read these 
provisions, it is abundantly clear that the 
Legislature, notwithstanding: the solemn 
covenant, which, itis alleged, Lord Corn- 
wallis entered into’ with zemindars in 
permanently settled areas, has deliberately 
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of 1592 and in these circumstances it-is diffi- 
cult to see how the rule referred to above 
can possibly apply in the present case. 

The general rule, no doubt, is that where 
two.Acts are inconsistent or repugnant, the 
latest expression -of tht will of the Legis- 
lature must preyail, provided the Court is 
satisfied that the, repeal of the prior 
enactment must flow from necessary implica- 
tion. Fxom this rule, it follows that if one 


included income from profits of land Statute enacts something in general terms, ' 
wherever situate, be the area permanently „and afterwards another Statute is passed on 
settled or non-permanently settled, as being the s&me, subject, the subsequent Statute 
assessablg to income-tax. if may be that will usually be considered as repealing by 
the Legisl&ture has not said in the direct implication the former Statute. In certain 
manner suggested by the assesseein the cases again "special" Acts have been held 
course of the argument that to the extent impliedly to repeal a prior general Act. 


. to which income from profits of land in But in each caseiit depends on the particular 


` fx the jawa which had been assessed on 


in mind. the subject-mattess of the legisla- 


permanently settled areas is assessable'to , ternfs of the Statute in question. There is, 
income-tix, the Permanent Settlements again, the further rule that prior Statutes are 
repealed „or abrogated or derogated from; mot to be held to be repealed by implication 


“but on looking at the matter purely asa by subsequent Statutes if the two are repug- 


question of eonstruction of the charging nant in cases where the prior enactment is 
sections in the Indian Income Tax Act, 1922, special and the subsequent enactment is 
taking along with the exemptions, lamof, general. In support of this last mentioned 
opinion that the Legislature has saidin the proposition, learned Counsel on behalf of 
most tlirect manner possible and in clear the assessee has quoted the well-known 
and unambiguous language that the profits case of Seward v. Vera Cruz (3), where 
of land in India (by which expression I Lord Selborne observed as follows :— 
must include land in permanently settled ‘Where there are general words in a later 
areas) are subject to statutory exemptions Act capable of reasonable and sensible ap- 
assessable to income-tax. But evenifit be ‘plication without extending them to sub- 
held thatthe Legislature hasnot directly jects specially dealt with by earlier legis- 
said so, there is no escape from the conclu- lation, you are not to hold that earlier and 
sion that, by necessary implication, the special legislation indirectly repealed, 
Legislature has said that. altered, or derdégated from merely by force 

But it is said that the repeal or abfogation of stich general words, without any indica- 
of the Permanent Settlement should have fion of a particular intention to do so." 


been in so many words and, tlratthe rule is There are numerous authorities laying down . 


that in the absence of such words the Court the same proposition in similar words, and 
will not hold that the earlier legislation on the guidingrule isthat each enactment mugt 
a special subject” has been in any way bę construed according? to its own subject- 
affected by the ‘subsequént .enactment of a „atter and its own terms. There is, howe 
general nature. Now, it is particularly ever, # further proposition which has been 
impoftant when one'examines the nature of recognised in several cages that the rule 
the contention herein put forward to keep referred to above, namely, the rule in Se’ 
j ward's cass (3) mwst not be pressed too far 
tion in M93 and in 1922. Aslehavealready and that a general Statute may repeal a 
said, what Regulatiohlof 1793 did was'to particular Statute if the subject-matter of 
the two legislations is one and theesdéme. 
the lands of zemindars and other actual The test also is—Are the prqvisjons ofa 
proprietors for ever. The. word “taxation” later Act so inconsistent with. or re- 
was not, used or referred &o in amy way. pugaantto the provisions of an earlier Act 
The Indian, Income Tax Ach 961922 hasin* that the two cannot stand together? „In 
no way ‘increased the jama  whicbe was which cases, the maxim Leges postersores 
fifed in 1793. As has beenfssid, the finan- *priores contmairids abrogant must apply. 
cial policy of 1793 was not and coyld mot” But where the Legislature passes a latcr 
have been the same as ‘the financial poljcy Act withput-referenze to an earliér Act and 
. 2 
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that earlier Act is one which has been in 
force for d lofig time and is, therefore, 
well-known.it seems reasonable and proper 
that we should try to construe the two Acts 
consistently ifit is possible to do so. In 
this case, as I have already said, the subject- 
matters of the two legislations are different; 
the later Statute is en a subject which 
is financially amd economically different 
from that dealt with in the Statute of 
1793: one deals with revenue assessed on 
lands, the other is a tax on profits, therefore 
in terms there is no contradiction {see in 
this connection Nova Scotia Steel & Coal Co. 
v. Minister of Finance & Customs (4). Is it 
not, therefore, right and reasonable to allow 
the two enactments to stand side by side as 

“ not being inconsistent? 


In my opinion it is not only desifable . 


but necessary to see how the Legislature Has 
interpreted or observed the fixity of public 
demand referred to or promised in 1793. 
T am fot unmindful of the contentions 
which have been advanced.by learned 


*BMPEROR U,-PROBHAT CHANDRA BARUAH, 


[102.1. 0. 1927] 


is important, By that section ib was pro- ` 
vided that owners of lands or houses occupy- 
ing the same should be chargeable in 
respect of the. annual value thereof at 
9/10ths ofthe fulf fent at which such lands 
or houses were worth to be let for jhe 
year. It was further provided that the 
Local Governments may, with the sanction 
of the Governor-General in Council, pre- 
scribe for the whole or any part of the 
territories, subject to such Local Govern- 
ment's special rule for the assessment of 
income derived from land at an amount 
bearing @ fixed proportion to the revenue 
assessed thereon. Then came in 1886 [he 
Income Tax Act of that year, and taxes 
on incomes were made permanent The 
Agt of 1886 (the Legislature bearing 
ng doubt in mind the fact that land from 
which agricultural income was derived was 
already subject to the paymenteof cesses 
under Act X of 1871) excluded agricultural 
income? It was described as an Act for 
imposing a tax on income derived from 


Counsel on behalf of the assessee. in this esources other than agriculture. Jt dealt 


connection, namely, that in most of the 
previous Statutes such as -the Cess Acts 
referred to in the judgment of Mr. Justice 
Mullick in the case of Maharaj Dhiraj of 
Darbhanga v. Commissioner of Income Tax 
(5) there was a direct reference to land in. 
permanently settled areas; but I have in 
my mind at the present moment the various 
Income Tax Acts imposed in India since 
1860. The Income Tax Act of 1860, which 
was efor a period'of 5 years only and which 
imposed a 3 per cent. tar, made no die. 
finction between agricultural income an 
* non-agricultural income, and it incPaded 
income derived from land in India wher- 
ever situate. Sugh income was taxed 
directly. The Act of 1860, as I have saig, 


-teased to operate in 1865. In 1867 it wes. 


again brought into operation, and this time 
the Act excluded agricultural income. In 
'ft69 what was knéwn as the Cestificate 
Tax Act was converted into *a general 
Income Tax Act, and it included agricultural 
incame. Thereafter, it appears that fér 
some time there wis no tax on incomes. In 
1872 an» Act was’ passed for imposing 
duties oh incomes arising from offices, Sro- 
perties, professions and trades, to be in force 
for one year only. * Section 21 of this Act 

(4f (1922) 2 A. €. V6; 91 L. J.P. £. 185; 1276, 


Ms) q8 Ind, Cas. 783; 3 Pat. 470; Pat. L. R. 
Ox: (1924) Bgt. 69; 5B. L. T. 459; A, L R.°1924 Pat. 
414." i . yet ° 
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with the question of land by way gf ex- 
emption in s. 5, but subject to the. ex- 
emptions prescribed in that Act, income 
frofa land wherever situate was assessed. 
to income tax. Then followed thes Act of 
1918, and this with a slight alteration was 
followed by the present Act of 1922. It 
is argued that the main question now 
before us is whether, having regard to the 
language of the Act of 1922, there is oris 
not an,exemption of all income derived 
from permanently. settled estates. I agree 
that that is the question to be solved; 
but in arriving at a solution of tke ques- 
tion, it is,*in my opinion, permisseble to 
ws to consider how the Legislature has 
hitherto regarded the validity or other- 
wise tothe contentica put forward by the 
assessee. The point*has been so exhau- 
atively dealt with by Mr. Justice Rankin 
and by Mr. Justice Mullicke in the two 
cases, onein this Court and the other in 
the Patna High Couyteand their ccnclu- 
sions have been laid down foclearly that 
I think it will be a work of supereroga- 
tion if I*elaborate it further. I, will content 
myself by quoting one Passage only from. 


athe judgment*of Mr. Justice Rarkin with 


which | re&pecefully agree. Hig Lordship 
obsefved: “An, express exemption whieh 
is large enough to cover all perma- 
nentlye settled estates and which covers 
them to the full exteng of agricultura] 


* 
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purposes—if not somewhat further—canno? 
readily be taken as applying only to estates 
not permanently settled or as un addition 
to an implied exemption of all permanently 
settled estates ‘for all ptitposes whatever." 
The matter really comes back to this, . 
viz, has the Legislature in enacting the 
Indian Income Tax Act, 1822, sufficiently 
expressed itself in declaring thatincome 
from land (by which expression I include 
* revanue free as well as revenue paying 
lands) is assessable to income-tag. In my 
view the Legislature has so axpressed itself 
and it hae, expressed itself in a» manner 
asto leave no roemiíor doubt, Our atten- 
tigf has been drawn to the case of the 
Secretary to the Chief Commissioner of In- 
come-Tax, Madrasv. Zemindar of Singampaiti 
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the relief ofthe poor or be not liable in 
respect thereof by reason’ of ‘such house 
or building being situate in any pre- 
cinct or extra parochial place or other- 
wise. The House pf Lords held that 
these words did nót take away the express 
exemption granted by the earlier Statute. 
This ease has beenediscussed in the case 
of Pole Carew v. Craddocis (8). There the 
facts wer8 as follows: A ferry was estab- 
lished by and maintained under an Act 
of 1790 which was to be deemed to bea 
public, Aet and which contained a pro- 
vision that the then proprietors or 
their respective heirs or assigns shall 
not be rated or assessed for or to- 
wards the payment of any tax, rate 
or assessment whatsoever, parliamentary 


(6) where their Lordships had to considerthe -or parochial, for or in respect of the 


effect of the Income Tax Act, 1918, upon 
the Madras Regulation XXV of 1302 which 
declared “that no alteration would be made 
in the assesfment which the proprietors 
have engaged to pay, but they and their 
heirs and lawful 
allowed to hold their estates at such assess- 
ment for ever." The Madras High Court 
held that there was no express modifica- 
tiop or repeal of the exemptions existimg 
under the Madras Regulatjonsin the Indian 
Income Tax Act of 1918 (the Income Tax 
Act of 1922 is substantially similar in terms 
to that of 1918 for the purposes of the 
present argument). It was further held 
that it was impossible to treat asa legal 
and effective abrogation of the exemption 
by the words of s. 3 of the Income Tax Aci, 
1918. Their Lordships referred to the case 
of Associated Newspaperse Lid. v. City 
of Longon Corporatien (7). What happened 
in that case was thig: By Statute VII, Geo, 
III, c. 37, certain Janda in the City of London 
reclaimed from the,river Thames were 
declared to vest in the owners free from all 
taxes and assessments whatsoever. In 


safd ferry. The question arose whether 
the exemption granted by the Statute extend- 
ed to parliamentary taxes in existence at 
the date of the Act and whether it includ- 
ed income-tax which was first imposed 


successors would be e subsequently to the passing of the Actof 


1790. It was held that the exemption 
extended to Parliamentary taxes whether in 
existence at the date of the Act or not, and, 
therefore,,it included Income Tax. Lord 
Sterndale in his judgment observed as 
followws:—"I think it is laid down quite 
clearly that, where there is an exemption 
from all rates, taxes and assessments, or 
all rates, taxes and assessments whatsoever 
or whateyer, ifthere is any difference, that 
exemption has to be looked at in connegtion 
with the subject-matter of the Act in 
which it is contained, and alsoin connection 
with *ibe context in which i£ occurs. It ° 
may bethat when so looked at it may 
become necessary to limit the'very wide 
tayms in which the exemption is framed. 
.Ag instance of that is to be found in the’ 
cases *which have been decided upon the 
Act of Parliament which fas heen often 


1848, i. e abput 80 yearslater, the City under discussion, the Act of 7 Geo. 3, c. 37 
of London Sewers Act wase passed which which gave exemption tocertain persons 
imposed'a new rate upon ev@ry occupier who reclaimed land from the river Thames 
of a house o» building within or partly for the purpose oféhe building of Blackfrjars 
within the City of London, whether such Bridges The words oftlfat exemptior were 


person shall be now liab'e in respect of 
such house dr buflding to be assessed to 
kd H * af 
(6) 70 Ind. Oas. 504; 45 M. 518; IS La *V. 496; (1922) : 
M. W.N. 353; 31 M. L. T. 21; A. LR. 1922¢Mad. 
e. e 


325. e 
(T) (1916) 2 A, 0.°429; 85 L. J. K. B. 4786; 115 L. ° 


. T.418; 80 J. P. 393; 14 L. G. R. 1027;, 60 S. Je691* 32 
T. L. R. 700. . 
a e 


. 
` e 


‘free from all taxes and assessments what- 
soeter. It has been quite clearly laid 
down with regard to that exemption that 
it applies only to local taxatidn and ima 
gmeaj measure upon this ground, that “the 


L. T. 
. 


(8) (1990) 3 K. B. 109; 89 L. J. K. B. 50; 123 
9p9; 36 T.I» BAT — . 


. 
e. . * 
e e 
e 
. 
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‘Act was inthe nature of what has been 
sometimes .called a bargain. It came into 
existence in -thess circumstances.. The 
Corporation of London, who promoted the 
Bill, were anxious to get this land reclaim- 
ed, ‘and they offered terms to the persons 
who would do it, in the Aet of Parliament. 
Looking at thése circumstances and also 
at the context in which the words occur- 
red, it was held that the Corporation could 
only have been offering an exemption 
from taxes which they had the power to 
impose, and that inasmuch as they had nó 
power to impose what is called ifhperial 
taxation or general taxation, the exemption 
could not refer to such taxation, That 
is an instance on the one side. To takean 
instance on the other side, in Duke of 
Argyll v.Inland Revenue Commissioners . 
(9) where the exemption was from’ all” 
taxes, ib was held that that included all 
taxes of all descriptions, and from the 
subject-matter it is difficult to see how 
the decision could have been otherwise. 


We start, therefore, with this; that in con- Š 


struing the exemption you have to look 
to a certain extent to the subject-matter 
of the Act in which it is contained and 
to the context in which it occurs. But 
of course there is in this Act a” very im- 
portant difference in the language, and 
while you have to look at the circumstances 
and the context, you “must nqt omit to 
look also at the language. The language 
of the Act of 1790 is not ‘all rates, “taxes 
and assessments’ simply, but ‘any tax, rate 
orassessment whatsocver, parliamentary or 
parochial, for orin respect of the said 
. ferry, eto... It Seems to me; eite is 
quite clear that the words ‘payment of any 
tax, rate oy assessment whatsoever, parlia 
mentary or parochtal’ meah what they say, 
that the exemption is not to be confinéd 
to parochial taxation or parochial rating, bit’ 
extends to general parliamentary faxation 
‘suchas is Wefined in the cases to which I 
have referred, and such general parliament- 
ary taxation includes the income-tax.”. 


His Lordship then referred to the case ef 
Associated N ewspaper's Lid. v. Gity of 
‘London Corporation (7) and stated ana as 
he understood the decision in that cag, it 
did away enfirely with the meaning which 
had been ‘attached to the earlier cages, 
namely, the meaning that unless altered by 
express words, an exembtiondrom taxation , 


49) (1913) 409 Ls T. 802; 30 T. LR. 48, 


e. 
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related only to present and nofto future 
taxation. In the view I have taken of the 
words used in the Permanent Settlement 
Regulation of 1793 the two cases. last 
cited have really ng bearing. The language 
used in 1793 is very different from the 
‘language used in the old English Statates 
referred to in he cases before the House 
of Lords and béfore the King’s Bench Divi- 
sion. T desire to repeat again that before 


effect is given to contentions founded on. 


the cases just referred to, it is very import- 
ant that “the exemption claimed should 
be looked at ih connexion with the subject- 
matter of the Act in which eit is con- 
tained and also in conhexion with éhe 
context in which it occurred. Indeed, 
this has been emphasised by Lord 
Sterndale, and if the matter is looked at 
from this point of view, the present case 
would rather seem to be within the line 
of cases of which the case of Nova Scotia 
Steel & Cool Co. v. Minister of Finance & 
Customs (4) is an example. 

The language used in Regulation I of 
1793 may not inaptly be compared with 
the language used in s. 4 of 23 Geo.*II. c. 
16, which ran as follows:-—‘And it is 
hegeby enacted by the authority aforesaid 
that all and every contributor and edn- 
tributors upon this Act duly paying the 


consideration or purchase money at the. 


rate aforesaid at or before the respective 
days or tiwes inthis Act before limited 
jn that behalf for such annuity or annu- 
ities as aforesaid or such as he, she 
‘or thef may appoint his, her or their 
respective executors, administrators, succes- 
sors or assigng, shall have, received and 
enjoyed and be entitled ity virtue of this 
Act to have received and, enjoyed their 
fespeetive annuity and* annuities so to be 
purchased out of *the montys bythis Act 
appropriated or appointed for payment 
thereof as aforesaid and shall have* good 
and sure estates and interests therein for 
ever, subject oply tothe proviso or condi- 
tion of redegnption in this Act afterwards 
eóntained concerning the same; and that 
all the said annuities to be „purchased 
on this Act and the principal moneys paid 
forethe same and every, of them: during 
the continuance thereof. shall be free from 
* all taxes, charges and impositions what- 
g£oever.' "Now? the first English Income 
Tax Act waseMr. Pitt's Aet in 1795, 
* years after Lord Cornwallif's Proclamation 
(ineidfntallye it may be Anake that in 
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1793, Income Tax was not thought of any- 
where in the Britisk Empire not merely 
in India butnoteven in the British Islands) 
but nobody has ever contended that pot- 
withstanding the provisions of the Loan 
Act referred to above, by which the 
English national debt was contracted, that 
in a general tax upon income the exemp- 
tion referred to above was at all applicable. 
.. The case of the present assessee is nowhere 
enear so strong. In onesense-évery form 
of taxation is indirect taxatjon of tncome 
from land ef.whatever 'charactet it is or 
may be, byt if it is indirect taxajion of 
land, it is ctrtainly not within the pledge 
whieh was given in 1793, assuming that 
on’ the words used the inference may . be 
legitimately drawn that a pledge such as 
the assessee argues was given. . M 
On all these grounds J am of opiniorf 
that income from land, subjeej to the 
exemptions in the Income Tax Act, is liable 
to be assessed to income-tax and that the 
answer fo the third question subject to the 
said exemption isin the affirmative. The 
answer to the second question, subject as 
stated “above is also in the affirmative. 


Buckland, J.—1 concur. 


e 
Suhrawardy, J.—I have had the 
advantage of reading the Judgment to be 
just delivered by my learned brother 
Mukerji, J., and I agree with him in his 
reasonings and conclusions. 


& 


Panton, J.—I agree in the judgment 
delivered by my learned brother Mr. Justice 
Ghose. ° 


Mukerji, J.—The two questions refer- 
red to the Full Bench are:— e 
ae 


consideration at the time 5f fixing the jama 
at the time of the Permanent Settlement 
is assessable for income-tax purposes? 

"III. Whether having regard to the 
terms of the Permanent Setjlement' Regu- 
lation ineome derived from ethe above 
sources in perganentby settled estates, is 
liable to assessment to income-tax?” 

The “above sources " referred to in these 
questions are «<—(i) Jalkar or rents receiwed 
from fisheries, (2) Ground rent from «land 
used for potteries, (tit) Ground e pent from 
land used às brick-fields, (ivf Fees received 
from the tying up of boats against the as- 
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(vi) Feés received from cart-stands, (vii) 
Punyaha nazar or nazar paid by tenants of 
agricultural holdings at the beginning 
of the zemindari year, (viii) Nazar for 
petitions presented to the zemindur, dealing 
with questions of suecbssión, settlement and 
partition, (ix) Ground rent for permanent 
shops at hatsand bazars and (x) Stall-fees 
paid by temporary (daily) gellers at hats and 
bazars. e 

To answer these questions it is necessary 
to appreciate the true nature and effect of 
the settlement that was meant by the Per- 
manent’ Settlement. This, no doubt, has 
to be gathered primarily from the Regu- 
lation dealing with it, viz, Regulatoin I of 
1793, but there are expressions used in that 
Regulation, to realise the exact import and 
significance of which reference must be 
made to some of the other Regulations that 
were passed at the same time, and a brief 
survey also of the history of events that 


led up to them is more than necessary ; 


e.g. such expressions as the following : 
the limitation of public demand upon 
the land " (section 1) ; “ the jama assessed 
upon their lands under the Regulations 
would be continued after the expiration of 
ten years and remain unalterable for ever " 
(section 2,°Art. 1); "to declare the jama 
which has been or may be assessed upon 
their” lends under the Regulations above- 
mentioned, fixed for ever" (section 3, Art. 
If); " at the expiration of the term of the 
: Settlement, no alteration will be made in 
the assessment, which they have respec- 
' tively* engaged to pay but that they fnd 
teir heirsand lawful successors will be 
allowed to hold their estates at such 
assessment for ever” (seotion' 4, Art. 3); 
“ they and their heirs and lawful successorg 


shall be allowed* to hold their respective - 


estates at such assessment for ever" (section 
5, Art. 4); "such individuals and their heirs 
and lawfyl successors shall be permitted to 


hold the, lands at the assessment’ at whiche* 


they may he transferred for ever" (section 
4, Art. 5); "from the earlier times the 


publie assessment upon the lands has never. 


been fixed” and “the zemindars, indepetd- 
ent talfkdars or other ec:ual Proprietors 
of land, with or on behalf of whom a set 
tlemènt has been or may be concluded 
eare to consider these qrders fixing the 
amount of the assessment, ag irrevocable 
and fot liablefto aléeration by any persons 


sessee's land, (v)' Fees received from land. "whom the Court of Direetors may hereafter 


. used for storing purchase of crops (phialt), 
" e e 


i 


appoint to the administration of thbir affairs 
e . . 7 
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in this country" (section 7, Art. 6); 
* for the limitation of the public demand 
upon the lands the net income and'conse- 
quently the value (independent of any in- 
crease of rent obtainable by improvement) 
of any landed properiy............. .... Will 
always be ascertainable*by a comparison 
of the amount of thefixed jama assessed 
upon it" (sectio& 10, Art. 9). 

Up to 1793 no general Oode Of law had 
been enacted for India ; rules and orders 
. were passed from time to time, but no sys- 
tematic Code was framed. Régulation I 
of 1793 was passed on the Ist May, 1793, 
and on the same day forty-seven other Re- 
gulations were passed. The Regulation 
consisted of the Proclamation of Lord 
Cornwallis of the 22nd March, 1793, apd 
was made law from that date. Tha pros 
clamation was addressed fo the “ zemindars 
independent talwkdars and other actual 
proprietors of land paying revenue to Gov- 
*ernmént in the Provinces of Bengal, Behar 
and Orissa.” The opening words of Regu- 


lations XIX and XXXVILof 1793, and thee 


firat paragraph of Regulation II of 1793, 
explain the basis of the Permanent Set- 
tlement: “ By the ancient law (custom 
perhaps would have been a better word) 
of the country the ruling power is entitl- 
ed to acertain proportion of the preduce 
of avery bigha ofland (demandable in money 
or kind, according to local cfistom), un- 
less it transfers its right thereto for aterm 
or in perpetuity, or limits the public de- 


magd upon the whole of the lands belong- . 
ing to au individual, leaving him to &p- 


'propriate to his own use the difference be- 


* tween the value of such proportion ‘of the 


produce and the sum payable to*the publie, 


- whilst he dontinugs to diseharge the latte?" 


, (Regulation XIX of 1793, 6. 1; see also 
Preamble to Regulation XXXVII of 1493) 
and “As beipg the two fund&mental 


. measures «essential to the attaiantent of it, 


“the property in the soil has been*declared 
to be vested in the land-holdérs, and the 
renenue payable to Government from each 
‘estate bas been fixed for ever” (Regulatfon 
II of 1793, s.1).° What is this ‘public de- 


mand’ or ‘revenue’ that was intended to ` 


be limited or fixed for ever, aud what 


was the ‘jama’ or ‘assessment’ that was $0, 


fixed ? 
When by vírt&e of the gran¢ of the Diwani 


in 1765, the task of administering the land. 


and the,revenué devolved.upon the Com- 
pany’s servants, they found it.too difficult 
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for them to perform. They had been previ- 
ously occupied solely in pursuit of trade and 
had very little opportunities of acquiring the 
requisite knowledge and experience, and 
accordingly they*were placed in an extra- 
ordinary position. They followed for spme- 
time with little or nochange the system 
of administrafion which had obtained be- 
fore. It would be tedious to set out the 
changes that were introduced as regards: 
the machinery of collection or the super” 
vision that was to be exercised in that be- 
half, betweea then and the time of the 
Permanent Settlement, and, ethis need 
not be done for our present purposes. lt 
ig noteworthy that in 1769, a lettef, of 
instruction was issued to the Supervisors, 
who were ‘just then appointed to superin- 
dend “the Indian Officers employed through- 
out the country in collecting the revenue 
and adménistering justice,—a ememorable 
document setting forth with remarkable 
persptcuity and scrupulous tare the duties 
that they had to discharge, chief amongst 
which wasto hold some elaborate enquiries. 
The two main objects of these enquiries, so 
far as land-revenue was concerned, were 
to fix the amount of what the zemindar 
réceived fromthe ryot às his income or 
emolument, andeio secure to the ryot, after,’ 
he had supplied the legal ducs of the Gov- 
ernment the enjoyment of the remainder. 
The task was too much for those by whom 
it was to be performed, and the euquiries 
were looked upon with suspicion by those 
for whose benefit they’ were meant. Ac- 
cordingly, the directions were counterman- 
ded and minute scrutinies were prohibited. 
The condifiow of the couptry was as un- ' 
happy as” ever, and notwitbstanding the 
eGreat Famine of 1770,,and the Consequent 
mortality and the decrease of cultivation, 
the standard of collaction of revenue was 
maintained, nay it rather improved jn con- 
sequence of violence and oppression and 
imposition of assessment on, existing ryots 
to eover the ss that had been sustained 
by reason “of the degth or abscondence of : 
others. In 1771, the Court of Directors 
sent out instructions to standforth as the 
Diwan ‘and by the Agency of the Company's 
servants to take upon themselves the entire 
care and management of thee revenues. 
From 1?05»te 1771, with the exception of 
the’ 24 Pergapnas, Burdwan, Midnapore 
and Chitgafong, the othes Districts were 
"left ander Indian management. Behar 
had been settled fora jerm of years, but 


z 
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the Settlement for the revenue, mal and 
sayer in Bengal and Orissa, had up to this 
time been from year to year. These Set- 
tlements were made in some ingtanges 
with land-holders, in othars with farmers, 
or when the former declined to engage for 
the fevenue and no adequate proposal wes 
made by the latter, the rens payable by 


the under:tenants used ‘to be collected by. 


the officers of Government under khas 
management, This fluctuating system was 
impolitie and fraught with eyil. Tie old 
assessment at which revenue was Collected 
was found to be too much fof the country 
: to bear and’ accordingly in 1772 measures 
wer@adopted with a view to make a Quin- 
quénnial Settlement of Bengal and Orissa. 
‘This Settlement was made for the most part 
with farmers, asit was thought that thé 


real value of the country could be better*: 


ascertained, by letting?it out in, farm for 
a term of years to the highest bidder. 
Speculators, having ro idea of the real 
capabilities of the country and incited by 
hopes of making the same large profits as 
- could be reaped under the old system which 
. was no? particularly keen about punishing 
extortion or oppression, intervened and 
readily agreed for sums which eventually 
they were unable to pay. Experience thus 
showed the Quinquennial Settlement.to be 
a mistake. In 1776, the Governor-General in 
in Council submitted to the Court of Direc- 
tors for approval a scheme for making up life 
settlements with the zemindars, but it was 
met approved for certain “weighty reasons." 
In 1777 and thereafter annua! settlements 


were again made under the orders of the 


- Court of Directors, preferenge «being now 
given tq zemindtrs whenever &hey were 
willing to ea reasqnable assessment. 

In 1784 Statute’ 24, Geo. III, oc. 25, 
was passed by the Britidh Parliament, s. 
.39-of which required to give orders “ for 
settling and establishing upon principles 
of moderation and justice, according to the 
laws and con$titution' of India; the perma- 
nent rules by which the tributes, rents and 
services of tha rajas,vemindars, polygaré, 
talukdars apd other native holders should 
be in future rendered and paid o the 
United Company.". In obedience to these 
requiremepts, orders were tragsmittede two 
years later to the Government, af. India for 
making inquiry. into the condition of ethe 
.Jand-holders And, other inhalfitants residing 
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and'eolleetion of the revenue and adminis- 
tration ofjustice founded on the.ancient laws 
and usages of the country, so as “to fix a per- 
manent revenue ona review of the collec- 
tions of former years, and that the. Settle- 
ment should in every” practicable instance, 
be made with the zemindars, rules being at 
the same time made for maintaining the 
rights of other claSses according to the 
usages of the country," and they sent orders 
fora Decennial Settlement in the first instance 
with a view to be made permanent on their 
e . 
approval. On receipt of these orders, most 
careful focal enquiries were again made in 
order to obtain all possible and available 
information as to the past and present state 
of the country. The nature, extent and 
scope of these enquiries and the nature of 
the Settlement that was made by the Decen- 
nial Settlement may best.be gathered from 
what Mr. Harrington says about them in his 
Analysis of the Bengal Regulations, Vol. IL. 
pages 174-177. He says thus:— . 
“On receipt of thesé instructions, the 
most parliculaf local enquiries were set on 
oot, to obtain all possible informationof the 
former and present state of the several dis- 
tricts; thel condition of the land-holders and 
tenants of every description; their rights 
under the Moghul Government before itg 
decline; the laws ‘and usages which had 
since prevailed in settling the rents pay- 
able by the yyots, dependent talukdars, and 
other under-tenants, to the zemindars Inde- 
pendent talukdars and other superior land- 
holders, what neweimpositions and exactions 


‘had been introduced under the Compaiy's 


administration; what rules were requird for, 
securing theinferior occupants and immediate 
cultivators wot the soil against oppression 
and extortion; and generally wha$ measures 
should be adopted to remedy existing de- 
fecés and abuses in the adjustment and. 
coltectipn of the land rents; as. well as 
in the gunge, haut, bazar amd other duties 
levied under the general dénonfination of.* 
sayer. Detailed aceounfs of the assessment 
and aetual collections, in past years were 
algo procured; with every other document 
which appeared material for determining a 
standard, revenue for future years, such 
as the orders of the Court of Directors pre- 
scribed, and* the land-holders might be 
to pay without, distressing thejr 
tenants: and the voluminoug reportse of 
the Collectors, Board of Revenue, and other 


under their authority and for the’establish-- "public qfficers, upon the inquiries made 
ment of permanent rules *for the Settlement by them, were &bridged and brotight fom 
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wardin d collective view, by a Member 
of the Government eminently distinguish- 
ed for his talents, knowledge and-experi- 
ence; whose minute ea the Settlement of 
Bengal; recorded the 18th June, 1789, was 
subsequently noticed by the Court of Direct- 
ors as a 'epmprehensgve and masterly 
dissertation, which ngt only exhibited and 
methodized the most material parts of 
the reports from the Collectors of the 
Bengal Province, but afforded new and 
important communications from himself; 
supplying, in various respects, whet they 
wanted; delineating with great clearness 
the past financial system and history of 
Bengal, examining with candour those 
points init which have been subjects of 
controversy; investigating with patient 
judgment the best system for that ceuntry, 
the difficulties which may attend it;ethe 
means of obviating them, and, ‘in fine, 
proposing from the whole aset of Regula- 
tions for carrying into execution the orders 
of the Court respecting the Decennial Settle- 
ment so asto secure justice; both to the 
Government and to the subject; and to 
‘prevent, in future, those abuses, which 
either exist or may be apprehended, in the 
detail of the collection. On. considera- 
tion of this document, with “the papers 
which accompanied it, and a further minute 
fromthe same Member of Government, 
on the Settlement of Behar, reeorded 18th 


September, 1789, the Governor-General 
in Council passed the rules, afterwards 
incorporated with amtndments,......... in 


Refulation VIII of 1793...The primary 
.rule directs ‘that ‘a new - Settlement 
of the land revenue shall be econ- 
cluded for à period often years, to com- 
mence with the TFussily, Villaity, and 
Bengal year 1197,° for Behar, Orissa, and 
* Bengal respectively. And by the succded- 
ing ruleitis'atthe same time, #oti ed 
to the proprietors of land, with whom the 
*sSettlement may kə concluded, jhat the 
assessment, fixed by thæDecenaial Settle- 
ment, will be continued after the ex- 
piration of the ten years and remain un- 
alterable for ever;provided such continuance 
shall meet. with “the approbation of the 
Honourable Court of Directors, but not gher- 


» e. 
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necessary to be adopted to afford an oppor- 
tunity to the land-holder “of increasing his 
profits by the improvement of his lands.” 
He was of opinion that the potta Regula- 
tions and a general reservation of the right 
of the Government to interfere for the 
protection of the ryots and the prohibition 
of new abwal$s and such other emall re- 
. medial measures would sufficiently protect 
the ryots znd that the views of his oppo- 
nents did xot warrant the postponement of 
ameafure which he deemed “best calculated 
to promote the substantial interest of the 
Company and ofthe British najion as well 
as the happiness and pregperityofthe natives 
of India.” The Court of Directors 018 ex- 
amining the materials placed before them 
were strongly in favour of a Permanent 
Settlement and signified their approval 
*of the Decennial Settlement being made per- 
manent. , They wrote back to, that effect, 
expressing their intention in these words: 
“It being our intention in the whole of 
this measure, ‘effectually to limit sour own 
demands, but not to depart from our 
inherent right,as Sovereigns, of being the 
guardians and protectors of  evefy class 
of persons living under our Government” 
esc. The Decennial Settlement was there- 
upon made permanent by the Proclamation 
dated the 22nd March, 1793, and subsequent- 
ly enaeted into Regulation lof 1793 as 
alreadly stated. As regards the effect of 
the Permanent Settlement, in so far as 
its broad features are concerned as affect- 
ing the relations between the State, the 
zemindar and the vyot two radically distinct 
views are sometimestaken. The Advocates 
of one view gay that before the Permanent 
Settlememt there was adéclaration by Gov- 
ernment that it was necesearye to secure 
the ryots in the perpétual and undisturb- 
ed possession of their ldnds, that of the 
three parties concerned, viz, the State, the 
zemindar and the ryot, the ryot's was the 
dominant right, that is to sgy, he was pro- 
prietor; and the demand upon him was that 
of the State for a grogs amount limited by 
custom and this was” specifically limited by 
the Regulationof 1793, out of which the State 
remunerated the zemindar; that the State 
wes not the proprietoref thé soil, its rights 
werg limited by custom to the money value 


wise. t 
. Then followed that memorable controversy* of a speoiée proportion of the produce of 


between Lord fornwallis and the Members 
of his Government in*whiah he put for- 
ward cogent arguments for fixing “the 
Government demand” as thefirst measure 


the land, and the authors ef the Permapent 
Settlement ditfited itfurther ‘by enactments 
“which, if carried out, according to the inten- 
tion ofgthe® Legislature, would have gives, 
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the same immunity to the ryot as*igs en- 
joyed by the zemindars, against enhance- 
` ment of rent from a rise of prices; and that 
the so called proprietary right of tne zemin- 
dars was a very limited one, and it was so 
greatly restricted that it was not dominium 
but&'servitus—a rent charge or, strictly 
speaking, a revenue charge hipon property 
which belonged to another and which the 
zemindars had no power of turning to any 
“use without buying it from the other who 
was the proprietor, The Advocatgs'of the 
other view maintain that ther was no well- 
defined Customary Law, no known or settled 
rates of rent in existence in 1793 ; that the 
legiflation of 1793 left the right of the cal- 
‘tivator of the soil a8 indefinite and unde- 
fined as they were before; that the Goy- 
erameut deliberately refrained from ander; 
taking the difficult task of defining these 


rights and contented themselyes ^ with 
reserving a general power of interfer- 
.enee jir cas@ of oppression; that the 


property in the soil which had never befcre 
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did not already possess that right, but is 
made with Government onfy ds to their 
claim’ to their revenue [Juggut Mohini 
Dossee v. Sokheemoney Dossee (11)]. Whe- 
ther the rights of the cultivators of the 
soil were left as uncertain or unsettled as 
before or whether they were sufficiently 
protected in accordance with the original 
intention of the Court of Directors or of 
Lord: Corhwallis himself are matters on 
which there may betwo opinions. Opinion 
je also divided on the question of the 
justicé,, ewpediency or equities of the meas- 
ure. The fact, however, that the Govern- 
ment limited its own demand upon the 
zemindar in so far as that demand related to 
the income that was derivable from the lands 
is a matter which can scarcely be doubted 


‘or disputed. The true view of this fixity of 
_asstssment is this: in the time of the Moghul 


and Muhammadan Governments the share 
of the State was uncertain and so was the 
share of the zemindar; the Permanent 
Settlement fixed and made certain the 


been formally declared to be vested in the eformer, but left the latter as uncertain as 


land-holder wag declared to be vested in 
them ; “and that the revenue payable to 
Goverament from each estate was fixed for 
ever. : . 


The rights and duties ef the zemindars 
in so far as they were declared by the Per- 
manent Regulations may be matters of 
doubt. Whether when the English Settle- 
ment was originally established in India 
they were owners of the soil subject only 
to a tribute to Gevernment [as was the 
opinion of the Lord Chaitcellor in Freeman 

v. Fairlie (10)] or whether they had only 
' certain restricted proprietary rights in the 
revenue which may fairly be considered 
rights inthe próduees of the soil, and so 
in the soil itself, may be a matier of contro- 
versy. Whether by the mere description and 
enumeration of the clatses to be settled with: 
and by the recital of such Settlement, (e.g., 
the Regulations of the 23rd November, 1792, 
Regulation II of 1793, and Regylation VIII 
0£1793)itwas intended $otake away the rights 
ofthe actual cultivators and possessors of the 
soil and vest them in the zemindays may 
be a debatable question, though it seams to 
be now settled that a Settlement with a 
person fot the purposes of rewenue does e 
not establish any proprietafy fight in, the 
land in favouz of the person seétled with, if he 


A 1M. LA. 305; 1 Sar. P.C. Ja 122; 18 E. °R, 
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ever. The zemindars thus came to know to 


a penny what they had to pay to the State 


at all future times, The second part of 
8. 7, Art. 6 of Regulation I of 1793, runs 
in these words: “The Governor-General in 
Council trusts that the proprietors of land, 
sensible of the benefits conferred upon them 
by the public assessment being fixed for 
ever will exert themselves in the cultivation 
of their lands, under the certainty that they 
willenjoy exclusively the fruits of their own. 
good management and industry, and that no 
demand will ever be made upon them, or* 


theit heirs or successors, by the present or * 


any future Government, for an augmenta- 
tion of the publje assesgment it conseque 
enee of the improvement of their respective 
esfates.” No words can be clearer, no pro-* 
mise more definite. If language has any 
meaning, the declaration means.that what- , 
ever may be the income or profits of the 
zemindar by reasof ofhis having improved 
his estate the same will not be further 
touched or taxed. š 
But wasthe public asszssment not ‘to be 
augmented in any way in futur&? The 
answer must be sought fogin the declaration 
itself, and the declaration answers it in thia 
way: lt could be augmented in any way 
8p tong as the mekhpd adopttd “did not mean 


. œ Ed 
(11) AMILA. 289; 17, W. R. 41; 10 B. L. R, 19: 
uth, P. O. J, 512; 8 Sar, P. O. 4. 23; 20 E.R, 793 
e . 


be ® 


M . i E ^ 

804 
to take away a portion of this income ‘or 
profits qua such*income or. profits. Indeed, 
there are the clearest possible indications 
within the Regulations- themselves to the 
effect that nothing was farther from the 
minds of the authors of the Permanent Settle- 
ment than to farego for ever the right to im- 
pose taxes or cesses forever. It is necessary, 
therefore, to examine the sources from which 
this augmentation was contemplated. 

The right of establishing sayeror internal 
duties was expressly reserved by s. 
Art. 7, el.,(2) of Regulation I 0f17%8, an 
it was expressly stated that one of fhe con- 
sequences which the Government expected 
from retaining the privilege in its own 
hands was a future opportunity of augment- 
ing therevenue in that way. 

The Regulations upon this subjects were, 
re-enacted in Regulation XXXVII, of 193. 
This Regulation purported to re-enact with 
alterations and modifications the rules pass- 
ed hy. the Governor-General in Council 
on the l1lth June and on subsequent dates, 
for the resumption and abolition of the, 
sayer, or internal duties and taxes through- 


out Bengal, Behar and Orissa, and for 


adjusting and paying the deductions and. 
compensations directed to be granted to 
the proprietors and farmers of estates pay- 
ing revenue to Government and the hold- 
erg of property exempt from the payment 
of revenue to Government on,account of 
the duties and taxes abolished. The rules 
for the resumption of the sayer, passed on 
thellth June, 1790, were fe-enacted in s. 2 
of “this Regulation. By these rulés the 
right of the zemindars to collect the sayer 
was taken away, compensation being giwen 
for the loss thus caused to them and the 
revenue derived from these collections was 
consequently excluded in assessing the 
“jama at the time of the Decennial and Per- 
manant Settlements. The rules fer the 
abolition of thé sayer passed ondhe 28th 
July, 1790, were qnacted in s. 4 of this 
Regulation. This sectionsenacted: “The pri- 
vilege of imposing and collecting internal 
duties has been resumed from the land- 
holders, and taken exclusively into the 
hands of Governfaent for the puxpose of 
reforming abuses in these collections, eand 
thereby affofding*benefit to the commerce 
of the country, as well as general ease to* 
its* inhabitants For the more effectpal 
attainment of these objects, the Govérnor- 
General’ in Council has now resolved that” 
Vi] duties, taxes and other collections com- : 


" * 
. . 
. 
. 
. 
e? 
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ing under the denomination of “sayer (with: 


the exception ofthe Government and Cal- 
cuttacustoms, the duties levied on pilgrims 
at Gaya and other places of pilgrimage, the 
abkari or tax on*apirituous liquors, which 
is to be collected agreeably to former orders 
the collections made in the gunges, batars 
and hauts situated within the limits of 
Calcutta, and such collections as are con- 
firmed to the land-holders, and the holders 
of gunges, bazars and hauts, by the publish- 
ed resdiutions of the 11th June, 1790, name- 
ly; rent paid for the use of land or for 
houses, shops or*other buildings erected 
thereon, or for orchardg, pasture-ground 
or fisheries, sometimes included in the s@yer 
under the denomination of phulkar, bunkar 
and jalkar) whether made by Europeans or 
natives either on theirown or the publie 
account, in the gunges, bazars,* hauts or 
other plages within the provinces, be forth- 
with abolished,and that the compensation 
to be made in consequence be regulated by 
an average of the neat produce sated in 
the past accounts, for as many years as 
they can be procured not, exceeding ten 
(excluding therefrom such collections as 
have been prohibited by Government) and 
beeadjusted, with regard to the collections 
in malguearry and lakheraj l&ndg respec- 
tively; according to the principles already 


.laid down in the resolutions of the llth 


June 1790.” It was thus made clear that 


rent paid for the use of land, or for houses, . ' 


Shops or other buildings erected thereon, 
or for orchards pasture ground or fisheries, 
sometimes included in the sayer, under 
the denomination of phulkar, bunkar or 


jalkar, was not sayer within the meaning of . 


the Regulations. 
That the right to taxation genevally was 


mot given up is amply clear upon other 


materials, but it ‘is equally clear that the 
income or profits derjvable from the lands 
was not to be taxed as such. 7 

Lord Cornwallis’ minute of the 8rd Feb- 
ruary, 1790, which was sent in circulation on 
the 7th anderecorded op the 12th also shows 
beyond.the shadow *of a doubt that the 
Government of 1789-1793 contemplated and 
expected that the im proved condition of all 
cla$ses would enable the expenses and re- 
quiréments of Government to be, provided 
by other fargna of taxation. He gaid: "There 
is this further advantage. to Be expected 
from a fixedesfBessment in 3 cotintry subject 
“to, drgught and inundation, that it affords 
astrong inducemént to the land-holders ta 
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exert himself to repair as speedily as possi- 
ble the damages which his lands may have 
sustained from these calamities; for it is to 
be expected that when the public flemand 
upon his lands is limited to a particular 
sum, he will employ every means in his 
favour to render them capable of again 
paying that sum and as large a surplus, for 
his own use'"......... "The maxim that equal- 
ity in taxation is an object of the greatest 
importance, and that in, justice ajl the 
subjects of a State should :contwibute as 
nearly as possible, in proportion to the 
income wbiçh they enjoy under its protec- 
tion doesnot prowe the expediency of vary- 
ing the demand of Government upon the 
lands, on the contrary, we shall find that, 
in countries in which this maxim is one qf 
the leading principles in the impdsition 
of taxes, the valuation of the land on which 
they are levied is never varied. 4n raising 
a revenue to answer the public exigencies, 
we ought to be “careful to interfere as little 
as possible in those sources from which the 
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the public exigencies should reqrity c^ 
addition to your resources, “you must look 
for this addition in the inerease of the 
general wealth, and commerce of the country 
and not in the augmentation of the tax upor 
the land. Although agriculture: and com- 
merce promote eack other, yet$n this country, 
more thanin' any other, agriculture must 
flourish, before commerce ean become cx- 
tensive. ‘The materials for all the mest 
valuable manufactures are the produce of 
iss own lands. It follows, therefore, that 
the extent? of its commerce muet depend 
upon the encouragement given to egii- 
culture; and that whatever tends to impede 
the latter, destroys the two great sources 
of its wealth. At presentalmost the wholo 
of your revenue is raised upon the lands; 
and any attempt to participate with (he 
lantl-holders in the produce of the waste 
lands would (as we have said) operate tc 
discourage their being brought into eultiva- 
tion; and, consequently, prevent the aug- 
mentation of earticles for manufacture cr 


wealth of the subject is derived. Agriculture eexport. The increase of cultivation (which 


is the principal source of the riches of 
Bengaf, the cultivator of the soil furnishes 
most of the materials for its numerous 
magufactures, In proportion as agricultére 
declines, the quantity of .these materials 
must diminish, and the value of “them 
increase, and consequently the manufacture 
` must become dearer, and the demand for 
them be gradually lessened. Improvement 
in agriculture will produce the opposite 
effects. The attention of Government,ought, 
therefore, to be directed to render the 
. assessment upon the lands, as. little bur- 
* densome ds possjble: this iseto*be accomp- 
lished only by fixing it. The “proprietor 
will then ‘have some, inducement to improve, 
his lands; and qs his prefits will increase 
in proportion to his esertions, he will gra- 
dually, become better able to discharge the 
public revenue. Byreserving the collection 
of the internal duties on commerce, Govern- 
ment may at all times appropriate to itself 
a share of the accumylating Bealth of iis 
subjects, without their being sensible of it. 
The burder will also be more equally dis- 
tributed; at present, the whole weight rests 
upon the land-holdtrs and cultivators of the 
soil.” ° : " 
Almost gentemporaneously with the Per- 
manent BER Lapa, on the 64h March, 1793, 
Lord Cornwallis wrote to the Cotirt of Direct- 
ors: "We think this a proper ,opporéunity 
.to observe, that, if at any future period, 


ba 7 : 


nothing but permitting the laad-holders to 
reap the benefit of it can affect) will be 
productive of the opposite consequences. 
To what extent the trade and manufactures 
of this country may increase under the very 
liberal measures which have heen acto nin) 
for enabling British subjects to co voy 
their goods«o Europe at à moderate freight, 
we ean form no conjecture. Weere sativi- 
ed, however, that it will far exceed general 
expactation; and the duties on the i mori 
ami export trade (exclusive of, uny iuternalt 
duties which it may in future be thought 
adutstble to import) that may jrereavtcr be 
levied, wile afford an ample increase to 
your resources wijhout bupdening*the people 
orygafiecting in any shape the industry of 
the country." 
In 3811 the Court of Directors said: “It 
was indeed imagined atthe period oi the 
establisement of theeBengal Settlement” 
that in proportion? as the elfects naturelly 
to be expected from an enlargeu und 
liBeral policy were developed, in proportion 
as the land was improved, activily giver to 
commerte and as the people were enriched, 
our*Governrgent would be able, bY means 
of taxation on the necessaries or lucuries 


* of life not only to indemnify "itself for 


the sacrifices eit had made, “and for fny 


„contingent less which it might sustain 


from ths depregiation of* monay,, but that 
qur reyerue might be made to” advancü 
e . 


. 
* 
e . 
. 
. 
. 
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in equal propertion with the prosperity of 
the country and that both would ,go on 
flourishing in rapid progression. 

Thus, at the time and within 20 years of 
the Permanent *Settlement, the source of 
such fresh taxation was clearly indicated. 
The italics in the extfacts given in the 
above three paragrapfis aré mine. 


A reservation of a right to impose further 
tax on the income or profits of the land 
which was given to the zemindar, as the 
fruits of kis own labour cannot be, gleaned 
from any quarter. Whether a portion is 
taken as revenue and another under the 
head of income-tax, both are demands of 


_ the State, and when in assessing the reve- 


nue, a guarantee was given of its fixity and 


“a declaration was made that the Dalafice 


will not be altered at any*time, to impdse a 
further tax on the income or profits, does 
away with that-fixity and alters that which 
was ‘guaranteed to be unalterable. The 
question whether the income or profits now 
made was then taken into account,or the 
sources from which they are now made were 
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as incoma or profits from the lands of his 
estate. i 

It may not, perhaps, be right as a matter 
‘or method of construction in order to con- 
strue the Income Tax Act XI of 1922 to put 
it side by side with Regulation I of 1793, 
without taking into account the events that 
have happered during and the changes 


` that have been wrought by the long years 


in those days unknown or not in existence. 


does not affect the matter, in view of the 
preamble to Regulation I of 1819 and the 
preamble as well as s, 31, cl. (2) of Regula- 
tion VIIL of 1818. . 


The argument that it was only the reve- 
nue payable by the lands and fot the entire 
demand of the State for all income or 
profits referable to the estates was fixed by 
the Permanent Settlement loses sight of 
the fact that income or profits from fsh- 
eries were taken into account. The, qbject 

_of the Settlement inexempting from further 
burden ipcome which had already paid toll 
“to the State in¢he shape of land revenue 
‘was primarily to protectand improve &gri- 
culture, as that then was the chief soarce 
ofincome, and the exemption of agricul- 
tural inebme fromthe operation of the In- 
come Tax Act perh&ps indicateg a Sontinuity 
of policy on the part of the Legislature in 
that respect. This, to my mind, is the 
imwardness of the doubt expressed by the 
learned Judges who constituted*the Full 
Bench’ in the case of Secretary tg the 
Chief Commissioner of Income Tax, Madras 
v. Zemindar of Singapatti (6) as to the 
Iueaning of ‘Agricultural income.’ The 
words of the Settlements however, are Clear 
enough as indicating an intention to leave 
untouched for all times towome the surplus 
what the land holder will be ablé to derive 
s : : ih 


that separate the two enactments but such 
a comparison is not altogether without its 
purpose I[f*the.income-tax was sought to 
belevied upetà Permanent Settlement ze- 
qundafs while Regulation I of.1793 was yet 
in sight, would it not have been undergtood 
as having taken away from the fixity ofthe 
State demand and altered the income and 
profits the unalterable character of which 
«the Regulation had assured. ar 
The above, in my opinion, is the relation 
between the two enactments, but we are yet | 
on the threshold of the enquiry. Itis not 
disputed that the Legislature has absolute 
right toabrogate, modify or destroy &ny right 
or privilege, even if it be of its own creation. 
What we have then to consider is whether 
the Legislature bas done so,expressly or by - 
necesssary implication, in this particular 
case. e 
` As a guide tothe construction of*this Act, 
to argue on the basis of other Acts, e. g., the 
Zemindari Dak Cess Act, the Road Oess 
Acts, the Public Works Cess Act, the 
Embankments Act, the Drainage Act, the 
Bengal Municipal Act, the Oourt of Wards 
Act, éhe Village Chaukidari Act, the Court 
Fees Act, the Stamp Act, the Bengal Settled 
Estates Adat, the Probate Act and the like— 
enactments relating to what is said to be ' 
direct or indirect taxation—is, I eay with 
all respect, to argue ow the stréngth of a 
palpably false analogy > so long as the 
absolute privilege «eof the Legislature to 
which I have referred isnot disputed. These 
legislations, most, if not all of them, may be 
justified as imposing taxes in return for 
services rendéred, facilities offered or bene- 
«its conferred. In seme of them reference 
is made to “land " or the income or profits 
arising or derivable therefromeas affording 
aasis for calculating the amount of the 
imposition. In others the imposition is, no 
doubt, an, additional burden on? the lands, 
or viewed in &nother way fornts,a deduction 
from the jnéome or profits,of the lands, 
but theelanguage that is used leaves no 
doubt as ‘te the intention that the imposi- 
tion should operate asesuch, If justly or 
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unjustly these enactments have been passed” rules for calculating the assessment, when 
and the intention tointerfere with the ze-- the income is derived frem land paying reve- 


mindar's income or profits from the lands 
permanently settled with him és clear, what 
help does it afford usih construing Act XI 


,of 1422? In my opinion itis of very little 


consequence if the Legislature has put a 
different meaning on “fhe fixity of public 


` demand" from what it obviously bears or 


chose to violate the fixity more than half 
a century after, if it be éstablished that it 
has done so. t. xr è 
A consideration of the,earlier enactments 
relating to income.tax is, perhaps, more 
profitable. To turn then to the ‘earlier 
enactments. In Act XXXILof 1860, 5. l 
provided that “there shall be collected and 
paid...... iorand in respectof the property 
and profits mentioned in the several’ Sche 


nue. This Act made all incomes incuding, 
those derived from lands assessable to tax 
and there is no reason to suppese thatit in- 
tended to exclude permanently settled lands, 
This Act remained in force for one year 
only. To take Act II of L886 next. In this 
Acta marked departyre is noticeable, the 
Preamble states: "Whereas it is expedient 
to impose a tax on income derived from 
sources other than agriculture.” Thecharg- 
ing section is s. 4. The ,exceptions are 
mentioned ins.5 in which ‘land’ is mention- 
ed by way of exception, and it points to the 
sources of income as specified in the first 
column of the Second Schedule. This Sche- 
dule is divided into four parts. Part I relates 
to Salaries and Pensions; Part II, Profits of 


dules.” Schedule I ran in these words:* Companies, Part IIT, Interest on securities, 


"For and in respect of the property in, 
and profits arising from, all lands and 
houses if India.” Schedule If ran thus: 
“For and in respect of the annual profits 


and Part IV; other sources of income. This 
last is stated tobe "and source of income 
not included in Part I, Part II pr Part IH 
of the Schedule.” The provisions of the 


arising to any person residing in India fgom Act relating to mode of assessment and col- 
any kind of property whatever, whether lection say nothing as to revenue whether 
sfuate in India or elsewhere......... "The temporarily or permanently settled, The 
rules applicable to Sch. I are contain- word "lands" does not come in at all as a 
edin Part VII aud they expresslyereferto source of income, unless it comes under 
lands permanently settled (vide. rr. 1 and “any source"in Part IV. The language of 
4). This Act remained in force from the lst Act VII of 1918 need not be separately 
of July, 1860, to the Ist of August, 1865. considered, as it is repeated with but slight 
There can be no question that this Act alteratgon in Act XI of 1922. The structure 
referred to “All lands and houses in India,” of this Act again is radically different from 
“any kind of property......... in India,’ and the Acts of 1860 and 1872 and there are also 
the rules provided. for computing the points of difference between it and the Act 
assessment on permanently settled lands, of 1886, The Preamble is netral. 1t 


“The next important Act to which referende states: ‘‘ Whereas itis expedient to consolidate 


need‘ be made is ActeVPII of 1872. The * and amend the law relating to income-tax 
Preamble says: ‘For the pursoseofimposing and guper-tax” and the Schedule of enact- 
duties on -ingome, arising from offices, ments repealed refers to the Act of 1918, 
property, professions or trade.” The mode, andthe amending Acts of 1919 and 1920." 
of assessment is ¿differently provided forag “Total income” is defined in s.2(15) as 
regards "Duties on, offices’—(Part II) meaning total amount of income, profits and 
“Duties on profits of Companies" (Part III), gaias from all sources, to which the Acf 
‘‘Dutiesop intereston GovernmentSecurities” applies, computed jn the manner laid down 
(Part IV), while Part Vedeals with “Allother ins.16. If ene looks for the sources to 
income”. Section 16says A yearly duty of which the Act applies, one finds a negatiwe * 
two pies fer every rupee shall beleviedupom in the eight classes of income specified in' 
all incomes of one thousand rupees per 8.4, sub-s.(3) as being the income tÓ which 
&annumor upwards, not chargeable under theActdoes not appty. The affirmative ig 
Part II, Part III or Part IV of tlfis Act." ¢found in the charging section avhich iss, 4, 
Section 21 says: “Ownergof landd of houses | Thatsection says: “Save as hereinafter pro- 
occupying the same shall Be chargeablê in vided, this Act shall apply to all income, 
respect of the annual value thereof at nine» profits orgains, as desgribed or comprised in, 
tenths of the full rent at whigh such lands br 8. 6 from. whatever source derived, accruing, 
houses are worth to be let forthe fear." arising or received. in British India or 
Then follows g provision formakingspecigl deemed ‘under the provisions'of this Act to 
" ° sod l . 
. ` H 


‘permanently settled estates. This difficulty, 
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accrue or arise or to be received in British , 
India". ‘lhe section, therefore, refers only ' 
tos. 6 which instead of definitely exhausting. 
all the sources of income, merely says, 
“Save as otherwise provided by this Act, the 
following headsofincome, ptofits and gains, 
shall bechargeable toincome-taxin the mannér 
hereinafter appearing, namely :— 1i) Salaries, 
(ii) Interest on securyies, (tii) Property, (iv) 
Business, (v) Professional earnings, afd (vi) 
Other sources.” Ordinarily one should have 
expected profits from landsto come under 
the head of "prqperty" buts. 9 which previgfes 
for the mode of assessment of property 
clearly limits it to buildings or lands 
appurtenant thereto, Income or' profit 
from lands, permanently or temporarily 
settled, therefore, must come, if at all, under 
the head of ‘other sources”. Why theg 
should not “other sourees” include 
only those sources as ale taxable, and 
why should the expression be taken ss 
comprising the income or profits cf all 
Jands irrespective of whether they are tax- 
able or not? The policy of the shortlived 
measures of 1660 and 1872 need not neces- 
sarily have been continued in 1856, and. for 
ihe matter of that theie is nothing to in- 
dicate a continuity of policy from even 
1486 to 1922. We are not permitted to 
speculate as regards the policy or the in- 
tention of the Legislature. What we find 
for certain is that the Act of 1922 does 
not make all persons taxable, nor all lands 
taxable, nor all income taxable, nor again 
all sources or all other sources"taxable. 

- To tifis view two objections are possible. . 
Ong is the difficulty created by the defi- 
nition of "agricultural income" as contain’ 
ed in s. 2, sub's. (1) which includes such 
income from permanently as well as non- 
however, is more apparent than real, be- 
cause if income or profits from permanest- 


“ly settled estates Were meant to be kept 


outside the pürview of the Act the defi- 
nition will cover only sucle land? as is 
assessed to land revenue and is not per- 


manently settled. The other difficulty is * 


as regdrds income from lakheraj or reve- 
nue-free lands, But*is this a difficulty? 
A. review af the law relating to lakheraf 
grants of whick the*foundation'is Regu- 
lation, XIX of*1783 is-to be found in the 
ease ole Hurryhug Mookhopadhya v. Madup e 
Chunder Baboo (12). If these lands have 
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ethe Act of 1848. It wag observed that in 
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been exempted from revenue for ever, the 
Act will not apply to them, that is all. 
There is no equity about the tax and no 
equitable consideration can come in on the 
question of constructifn of a taxing Statute. 

Canons of construction laid down in, 
authoritative decisions to which our atten- 
tion has been dréwn are very difficult of 
appHeation in particular cases, they de- 
pend upon so many considerations; but it 
is just as well to feter to some of them here. 


“One of the casés upon which reliance 
has been placed bh behalf of the asressee 
is Associated Newspapers, Lid. v.«City of 
London Corporation (7). In that case whate 
happened was this: Section 51 of 7 Gec. 
Il, 0.37, vested the lands reclaimed frcm 
ihe river Jhames under ihe provisions of 


e the Statute in the cwners of the adjeining 


lands and wharves, free from all texes and 
assessments witatsocver. Section 169 "of the 
City of Lendon Sewers Act, 1848, eracted 
that every sewer 1ate and consolidated rate, 
should be levied upen every occupier of 
an$ house or building in the city, "Whe- 
ther such person thall be naiv liable ein 
reepeet of such house or building to te 
assessed tothe relief of the poor or Le not 


liable to be assessed to the relief of the” 


poor in respect thereof by reason of such 
house or building being situate in any pre- 
cinct or extra parochial place pr otherwise.” 
The House of Lords held that the exemp- 
tion granted by 7 Geo. III, c. 37, though 
limited by the context to local as distin- 
guished frem Imperial taxes, extended to 
all local taxes and dssessments, whether 
present or futuge, except so far as any Act 
imposing a ngw fax qualified or repealed 
the exemption. It was held that the words 
“free frem all taxes and assessments what- 
soever" were not repealed byethe words of 


London Corporation:v. Netherlands Steam- 
boat Co. (13), the same Statute. was con- 
strued as rot repegling the exenfption con- 
tained in some Statutes of 1812 amd.1813. 
It was thus held that X ‘is competent to 
the Legislature to withdraw or modify such 
an exemption by a subsequent enactment, 
but ‘thet it.could only be,done expressly 
and not.in general terms or by implica- 
tien. The cages of Kutner v, Phillips (14), 
e 


e e e. 
(13) (1906) A. Q. 263; 75 L. J. K. B. #71; 60 J. P. 443; 


3 
(12) 14 M. Ir A. 152; 20 W. R. 459; 8 B. L. Re 566; *93 ART L. G. R. 1087. 


2 Butt, P. C, Je, 484; 2 Sar, P, C. J513; 20 E. R. 
143. . "E . = 
. . d ^ 


e , 
. 


(14) (1891) 2 Q. B.67; 00 L. J. 


Q. B. 505; 64 L.T, 
828; 20 W. R, 526, d 
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Thorpe v. Adams (15), Attorney-General v. 
Horner (10) and Barker v. Edger (17) have- 
been cited in support of the maxim gene- 
ralia specialibus non derogant and as illus- 
trative of the prineifle that a rapeal by 
implication is only effected when the pro- 
“visions of the later enactment are so in- 
consistent with or regnant to the pro- 
visions of an earlier one that the two can- 
not stand together, in which case the maxim 
leges posteriores contrarias abrogant applies, 
and unless the two Acts qre so plainly 
repugnant to each otheg that effect eannot 

be given to both at the same time, a re- 
` peal will not be implied. Referenée has 
.*béen made to In re Smith, Clements v. 
Ward (18) and Fitzgerald v. Champneys 
(19) in the latter of which cases Bir W; 
Page, Wood, V. C., observed: ‘In passing - 
the special ‘Act, the Legislatures had their” 
attentjon directed to the spegial case which 
the Act was meant to meet, and considered 
and provided all the circumstanees of that 
special case; and, having done so, they are 
not to be considered by a general enect- 
ment passed subsequently, and making no 
nfention of any such intention to have in- 
tended to derogate from that which, by their 
own special Act, they had thus carefully 
supervised and regulated.” The words of 
Lord Coke in Foster's case (20)* have been 
referred to: “It must be known, that for 
as much asActs of Parliaments are estab- 
lished with such gravity, wisdom and...con- 
sent of the whole realm, for the advance- 
ment of the common wealth, they ought not 
by’ any constrained construction out of thee 
general and ambiguous words of a subsó- 
quent Act, to be “abrogated. A 
twg other cases upon which the assesses 
specially relies, One is Garnett v. Brgdley 
(21) in which "Lord Blac kbura said 
“There is another rule which has been 
laid: down, which, I think, is à good rule 
-ifit is properly applied, na, mely, that where 
there hag been a particule rule establish- 


(15). (1871) 6 5 P. 125; 4014. Je M. C. 52; 23 L. T. 
810; 19 W. R. 3 
NI Oslo 9. B. b. 245; 54 L. J. Q. B. 227; 33W? 


(17) a A. ©. 748; 67 L. J.P. C» Es T9 L. T. 
5l. 


(18) (1887) 35 Ch. D. 589; 56 p. J. Ch. 126; 56 L. T. 
850; 39 W. R. 514; 31 J. P. 6 

(19 (1861) 2 J. & H. 31; de Ie 93. Ch. 777; 7 Jur. 
(x s.) 1006; 9 W. R. 850; 70 E. R. 958; 434 R. Re 

104. 


(20) (1615) 14 Oo. Rep. 56b; 77 $. R. 1922. 
Ma (1878) 3. & OC. 944; 48 LJ. Ex. 4186; ofl. T 
1; 26 W. R.6 s 
. 
J 
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ed either by custom or by Stütute, where 
thera is soms particular làw standing, and 
a'Subsequent enactment has general words 
which would repeal that particular law or 
particular custom, if they were taken in 
all their generality, yet nevertheless the 
first particular law is mot to be repealed 
unless there isea sufficient indication of 
intention to repeal ite It is not to be re- 
pealéd by mere general words; the two may 
stand together; the first, the particular law, 
standing as an exceptional proviso upon 
tig general law." The other case is Pole- 
Carew v. Craddock (8). In this case a ferry 
was established by and maintained under 
an Act of 1799 (30 Gəo.c. 61) which was 
deemed to be a public Act and contained 
a provision that the then proprietors or 
fheir respectiva heirs or assigns “Shall 
not be ratefl or assessed for or towards 
the paymeit of any tax, rate or assessment 
whatsoever, parliamentary or parochial, for 
or in respect of the said ferry." Ib was 
held thas the principle of Associated News- 
papers, Lid. v. City of London Corporation 
(7) applied to Imperial taxes and that the 
exemption granted by the Statute extend- 
ed to Parliamentary taxes whether in exist- 
ence ,at the date of the Act or not, and, 
therefore, included income-tax, although 
hat tax was first imposed subsequently to 
the passing ofthe Act of 1790. 

On behalf of the Crown the most im- 
portant of the cases cited is Nova Scotia 
Steel & Coal Co. v. Minister of Finance & 
Qustoms (4)* In this case, under an agree- 
ment with the Government confrmed by 
a Statute of 1910, the Company paid a 


There are “tas on eich ton of oro exported by them 


and were exempt from paying aay further 
charge or tax “upop or if respect of the 
e said ore.” By the Business Profits Act, 1917 
annual tax was imposed on the net profits 
ob businesses. On the question of exemps 
tion by reason of thé agcgement of 1910 
it was held that tfe tax upon the pfófits 
was ngba taf upon or ia respect of the 
ore exported. It was pointed out thft? 
in general a tax on profits god an 
export tax on commodities are different 
imports, financially ‘and eeonemically, and 
fcaunot be identified even by the indef- 
nite expression “in réSpect'of." Mersey Docks 
& Harbour Board v. Camera (92) has been. 


* (22) (1869) 1f. L. 9. 113° at p. 480; 20 0. B 
(x. s.) 56; 35 L.J. M. O. 1; 11 Jur (x.s) 746: 13 
W.R 1089; 41 E. R. 1405; 12 L. T. 613; HR 
255. *« , abet 
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Yeferred.to- but there is hardly any room tase as the sanad did not profess to go 
for the application eof that principle here. -beyond the Regulation, vie, XXV of 1802. 
The case of Attorney-General v. Exeter Con- The law so far asthat Presidency isconcern- 
poration (23) has also been.referred to, but ed must be tgken to have been settled then. 
"Hamilton, J. while referring to Foster's case, In January 1924, the lay sofaras the Pro-' 
(20) and the other cakes îr support ofthe vince of Behar and Orissa is concerned was 
maxim generalia specialibus ,non-derogant settled muchin the same way. The Income e 
heldthat the maxim was inapplicable to the Tax Act which is an all India enactment 
case before him. Hi has been amended to recently as in 1926 
On a consideration of the authorities (Act XXIV of 1926) and yet no attempt has 
referred toabove, the conclusionI have come been made to geé rid of those decisions. 
to is that there is a clear distinction be- It,is said that a provision for an appeal has 
tween Nova Scojia Steel & Coal Co. v. Nini- now been méde; but does that meet the 
ter of Finance & Customs (4) and the c&se point? dt is, hardfy reasonable to suppose 
here. The immunity in that case extend- that a fiscal enactment has been left weglect- 
ed only up to the exportation of the ore edin that way. -e 
and by the general words “in respect of” For the reasons given above, I regret I - 
could not extend further, that is to say,to am unable to share in the view taken by 
such profits as would be derived by busie my le@rned.brother O. C. Ghose, J. I would, 
ness on it. This is pointed eout in thé ethough not without a good deal of hesita- 
decision itself. In the present» case all in- tion, answer question III in the negative in 
come or profits that the zemindar derived respect of all the ten items which, in my 
from his permanently settled estate was opinion, are income or profits derivable from 
exempted from further taxation ag such in- or referable tothe lands. In view of this 
come or profits for ever, The two enact- angwer to question III, question II does not- 
ments, in my judgment, are not necessarily arise. i 
inconsistent or repugnant to each other, and One word more I desire to ‘add. The 
in the words of Lord Blackburn I venture IncomeTax Act, like other Statutes, must be 
. to think that the Permanent Settlement read acgording to the ordinary and natural 
Regulation I of 1793 may very well’stand construction of the words with only suchaid * 
asan exceptional proviso under the Income as is afforded from within the four coruera 
Tax Act XI of 1922. - * of the Statute itself read as a whole, and my 
The effect of this conclusion, it hgs been conclusions are based on the Statute itself, 
pointed out, will have far reaching conse- though to test their correctness, I have 
quences, as it will follow that royalty on been guilty of digression somewhat un- 
minerals in permanently settled tracts will pardonable. , 
not be t&xable. I am notsosure that this , The Reference to the Full Bench is, there- 
will enecessarily follow: the royalty may  f6xe, disposed of in Accordance with the 
bee viewed in quite a different light and + opinion of the majority of the Court. No 
in any case the’ zemindar’s right tp the order is made 4s to the costs ofethis Rcfer- 


minerals underethe Permanent Settlement ence r ae 
has yet to be authorit&tively decided [see , z f. Reference answered in the 
Secretary of State for India v. Iyott Prashad 9 ; x afirmative 
Singh Deo (24)). ES 
" There is a fyrthe? consideration whic ALLAHABAD HIGH COURT. ° 
has’ weighed with me dp arriving atthe — geconp Cyvin Arrman No. 673 og 1925. 
opinion that I have formed.e The oase of 4 May 9 1997. : i 
Secretary to the Chief Commissioner of Present :—Justite Sir Cecil. Henry Walsh 
end desde d derit a OE I n . Kr. and Mr. Justide Daner: , 
atti (6) was decided by a Fu ench of : Y FEES x 
the Mae High Court so far back as Heb- DENT CHAN? m cpr 


wuary, 1922.. I do not think it makes any? prRBHU LAL--Darenpant+-REsPonDanr, 
difference that there was asanad*in that ` Civil Profedure Code (Act V of 1908), O. XXIII, 
. b e r. 12-Withdrawal, ef suit without permission to bring 
-(23) (1981) 80 L. J. K. B. 636; (1911) l K. B. 1092; fresh suity Fresh suit® on portion of clafm which 
104 L. T. 212; 75 J. P. 280; 27 T. L. Re 249° * “could not have been grawted in previous sujt, whether , 
(24) 94 Ind (as, 974; 53 LA. 100; AST. R. 1996 maintainable. . . : 
P. C. 41; 30 C. Y. N. 745;°24 A. L. J. 761; 53 Q 533 " In Ñ sait for accounts and dissolution of partner- 
(P.0)*., $5 ou : EX ship, the plaintiff inluded {n his claim a specific 
* . 


e 4 
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amount due on account of a particular transaction. The or “such part of the claim.” Now the plain 
Gone hele We ihe suet with Mi a i ber Pun meaning of that rule is thet heis either 
could not be granted in that suit. e plaintiff, there- gr^ . 
upon, wühier the suit, but without obtaining per- precluded from bringing ne whole ee 
missiort to institute afresh suit : * 6 again, or from bringing a fresh suit or 

Held, th&t a fresh suit for recovery ofthe amount any part of the claim he abandoned. This 
m barred under O. XXIII, r. 1 (3), Civil Procedure suit is admittedly brought for a part of the 

“Second appeal froma degree of the Ad- m fr = rsh d f h be ge aie 
ditional District Judge; Saharanpur, dated p eat of this pa af che. pe (iden 
the 7th of January, 1923. : " p 


M the Courte said that they had no power to 
. Mr. P. L. Benerji, for the Appellant. a Fee : à 
Mr. Nehal Chand, for the. Respondent. e yat with it in that suit. The result is 
0 


at the plaintiff is precluded from suing 
JUDGMENT.—Thié ‘segms "to be a for it*in g second suit, unless he has ob- 
case of misfortune, as far as we can tell,"and tained the permission mentioned. We 
the result ‘of the, proceedings is to inflict think, therefore, that the claim is barred by 
harfiship upon the plaintiff. But we can- O. XXII, r.1 (3). If it were necessary 
not help that if the law is olear, and it to decideit we should also find great 
certainly seems as though the plaintiff's difficulty in getting over s. 14£of the Limi- 
advisers had made a serious mistale add „tatio Act. Admittedly the present suit 
causetl this loss, if it is one. The plainf- is "brought agaiast the defendant personal. 
iff claims against the defendant something ‘ly notas a member of the partnership. 
like Rs. 3,000, the price of some cotton Admittedly the first suit included the claim 
yarn. There ts no doubt that ina pyevious for cotton yarn as part of the accounts 
‘suit against the same defendant for ren- which were presented against the defend- 
dition of account and for dissolution of gant in thepartnership. ‘Therefore it seems 
partnership, the claim inclided the said to us difficult to say, and in this. respect 
amouift on account of some cotton yarn. we agree with the lower Appellate Court, 
The plaintiff says so inhis plaint in this that the plaintiff had been prosecuting 
suit. It appears from the judgment oféhe with due diligence another civil proceed- 
first Court in this suit that, in the previ- mg which’ was founded upon the same 
ous suit, the final Appellate Court held that cause of action. We must, therefore, dis- . 
relief could not be given in respect ofthe miss this appeal with costs. MD 
claim for the cotton yarn. It is found by A.N.À. 6 Appeal dismissed. 
the lower Appellate Court that on the 5th 





óf July, the plaintiff applied to withdraw ; 2 

that suit, and on the llth of July, he was > 

allowed to withdraw it ,on paying? costs,  . ° : s 
without any permission being given him ° ; 
to bring afresh suit for the eotton yarn. se 

The objection is now raised thatehe plaint- CALCUTTA HIGH COURT. 

iff is prevludedeby, O. XXIII, r. |, sub-r, sAPPBALS FROM ORIGINAL Decreng Nos, 169 
(3) of the Code from bringing this suit,  , or 1924 AND 163.0r 1925. 

The first Court’ held that the cause of ac- . $o | December 22, 1926, ` 

tion was different. The rule in question Pregent ar a ie he ee Ghose and 
says nothing about cause of action. The I. CO RCM. x 
lower Appellate Court takes a different KSHETRA NATH SIKDAR ANrfoTHERS— ,- 
view and says that "subject-matter " in Daehn AGERLLANTS 

the rule*does not mean the aetual claim, E 

but the capacity in Which it is claimed, Messrs. HARASUKDAS BALKISSEN 
which is very much like the view of the DAS AND OTHERS — BLAINTITES— , * 
first Court. We do not think that either RESPONDENTS. 


; : ; Evįdence Act (I of 1872), ss. 91, 92°—R&gistration 

of these considerations have anything t@do Aa (evi of 1909), s. 17-—Contract Act IX oF 18a À 
with it. The rule runs as follows som s. G2— Transfer of Property «fet (IV* of 1882), ss. 8, 
* Where the plaintiff withdraws from 4*8, 78—Contract in writing—Oral evidence, when 
suit, or abandons part ofa claim, without @dgissible—Memorandum of tepms, of  contraet— 


er" : 4 S Regisitation, whéthere gecessary-2N ovation —Renewal 

the permissibn referred to ra sub I. (2)...he » of promissory nolke, effect of—Mortgage by deposit of 

shall be precluded from instituting any  iledeeds—Subsequent transferee—Failure’ to make 

fresh suit in respect of such stübject-matter egquiry--Netice: ^ 6 
s e . 


e e s . : 
N 
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Tt isa. cardinal rule of evidence that where the land purchased was 12. bighas ‘odd, Out 


terms of a contyact have been reduced to writing no ; ; ae 
other evidence of d contract exceptthe documént of this he had sold to third parties about 
its" is admissible. But this rule applies dnly if 2 bighas of land which is not the subject- 


the document was intended te be the embodimentin matter of the present litigation. The de- 
A Kagawa bg daa na Ba nk an a Jan aaa baan NA aaa 
omplete ors . : : 
and the document does not express ,the whole certain amount of money from one Torit 
agreoment betweenethe parties. ép. 874, col. 1.] Bhusan Rey by depositing the title-dted 
ne G wrote the folowinggetter to the plaintiff: with him. Heeafterwards approached the 
s ie you ms Pues Er tho digo deed Jou manager ofthe plaintiff firm and asked 
greed to advance on & depo itle- : 
No. 29, Paikpara Road. Iaecordingly deposited with for a loan of Rs. 70,000 on the security 
yeu the original conveyance from P in my favour of the property in question. The manager 
which is the ‘only document I received from my, agreed.* The plaintiffs case is that on the 
viar on eee property. oe pes ad- 21st of J&nuary, 1920, the manager Kis- 
vanced to me*. Rs. 25, already and are going to a 
udvance a further sum of Rs. 25,000 to-day on my Ben Gopal Bagri, advanced Rs. 25,000 
assurance that there is no encumbrance affecting the Which he made over to the atforney who 
property. A further sum of Rs. 20,000 will be ad- was acting for defendant No. 1 on condition 
a (he Ka sae n i e nay ee On gay on oe dene o doiena 
eld, that the letter : 
mortgage, nor the agreement to give a mortgage A No, 1 to Torit Bhusan Roy and after 
bui was a statement made by G of the fact that he e EC ting back the title-deed deposit it with 
had deposited the title-deeds of the property asfho Wissen Gopal. Bagri for the *losm of 
plaintiff had agreed to advance money on the mort- Rs. 70,000, which Bagri had agreed “to 
grace of the property, that the mortgage had already make on the mortgage of the property 


bsen adected by the deposit of title-deeds and the 
letter did not itself create any title and did not The attorney got back the decument and 


eonstitute the bargain between the parties and that, made over the title-deed to Bagri , under 


ctierafore, it did not require registration. [p. 875, col. sihe direction of defendant No, L on the 
1 2 


“Where acreditor has not been actually paid but E of Januaty, n R hen Dari made 
takes a renewed bill or promissory note for his debtin & further advance o s. 25,000 tò the 
order to give time tothe debtor and receives some defendant No. 1. After getting the title- 
consideration by way of increased interest or other- deed ofthe defendant No. 1, Bagri and 
wise fur his forbearance, it cannot be saidethat the old defendant No. 1 went to the office of th 8 
debt has been paid off by the acceptance of the laintiffg' "oe. Jatindra Nath B d 
renewed bill. [p. 876, col. 2.] i plaintiffs’ attorney Jatindra Nath Basu an 

Abstention from enquiry for title-deeds in a place a memorandum of the transaction already 
whers it is known that mortgages by deposit of title- completed was drawn up by the attorney 
deeds are legal and usual would amount to noticeof snd signed py defendant No.1, Ganendra 
sucha mortgage under s.3 othe Transfer of Pro- Krishna Mi Th ` d: 3 
-perty Act. [D. 877, col. 1.] rishna Mitter. e memorandum was in 

- the form of a, letter addressed to 

Ay eals against the decrees of the Suh- the firm? Further, sums were advanced 
ordinate Judge, Second Court,24-Pergannahg to the defendant No. 1 on 29th January, 

daten the 24th March, 1924. .. 4th Februray and 12th Februery 1920, 

Dr Sarat Chandra Basak, Babys Dhiren- making upethe total amouht of Rs. 70,000 
dra Krishna Roy and Rama Prosad Mukhos that was agreed to be secured by 
palla ya, for the Appellants, the mortgage. The money was advanc- 


e Babus Brojo Lal Chakravarti, Gopendit, ed on hundis of "which the defendant 


Krishna Banerjee and Dinesh Chandra, Roy,’ No. 1 was the drawer as well as the accept- 
for the Respondents. A or. These hundi were not met on” due 
*, Babu Surjya Kumer Aich, for the Deputy dates but were renewed from time to time 
Registrar. . . and the *money ethus advanced not having 
JUDGMENT. "been paid tle plaintiff, has brought this 

Ghose, d.—These two appeals are suit for recovery of the sums due. The 
egalus. the preliminary decree and the last series of hundis which the defendant 
final decree jn theesame suit which was No. 1 drew are given at the foot of the 
brought for enforcement of a mortgage eby plait. Out ofthe 10 bighas «f the pro- 
deposit of ‘title-deeds in the téwn of Cal- perty which remained with the defendant 
cuile. "bhe.appellagts are defendants Nos. No. 1 he soki, to defendants Nog.5, 6 and 
3 aed 4. The defendant No.1 purchas 7, 2 bigkas on the 24th of March? 1920, for 
certain properties in thee Subgrbs of Üal- Rs. 47,500. Oxf the lith of May, 1920, dè- 
guila by:a* deed, dated the 29th of Septem- “fendants Nôs. 5, 6 and 7 sold for Rs. 75,000 
hes, 1919, for Rs, 1,03,000. The area of the. the enfire quantity of land purchased by 
e . 
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them from defendant No. 1 to defendants 8. 17 ofthe Indian Registration Act and 


Nos. 3 and 4 who are the appellants before 
us. The defendant No. l-subsequently be- 
came insolvent and defendant No. 2 js the 
Officials Assignee in whom the interest of 
defendant No. lis now vested. 

Various questions were raised before the ` 
Subordinate Judge by defendants Nos. 3 
and 4 to the claim made by the plaintiff. 
The defendant No. 1 did not appear to 
contest the suit.» The Officia? Assignee also 
did not contest the suit. Defend$nts Nos. 
5, 6 and 7 were not originally *ioined as 
defendanjs but they were added or the 
objection df defendants Nos. 3 and 4. These 
de&emdants really contested the suit. In 
the Court below 15 issues were raised and 
the Subordinate Judge decreed the suit 


and directed that the plaintiff wasentitfed, 
“to the sam claimed with interest at the 


rate of 1§ per cent. perannum., There is 
some obscurity in the judgment with refe- 
rence to theerateof interest, The plaintiff 
claimed 18 per cent. interest in the plaint, 
but the Subordinate Judge observes that, 
there was some claim for interest at an 
increased rate which he did not allow. No 
question, however, was raised as regards 
therate ofinterest before us, or the amount 
foünd due inthe final decree. So it is 
unnecessary to say anything furthee with 
reference to it. . 
Three points have been raised before us 
by the learned Advocate on behalf of the 
appellants and these points are covered by 
issues Nos. 5,6. 11,12 gnd 13. The first 


` point urged is that the. memoraitdum is 


the sole evidence of the contract of mori- 


.' gage, and as the document is not regis- 


tered it is not admissible in evidence. Re- 
liance ‘is. placed, in support of the conten- 
tion that this memérandum is inadmissiblé 
in evidence for’ want of registration and 
that no oral evidence is admissible to 
establish the mortgage on the case of 
Subramonian v. Lutchman (1). The argu- 
ment of the Itarned Advocate is that hav- 


as it is not registered ite is -inadmissible 
in evidence under the provisions of s, 49 
(c) of the Indian Registration Act. It is 
contended on the other hand on behalf of 
the plaintifi-respondent that this document 
only referred tga transaction which had 
already been completed by the deposit 
of the title-deed and thg advance of the 
loan, and the agreement to make a further 
advance, the memorandum did not con- 
stitute the bargain between the' parties, and 
eonssquenily did not require yegistration, 
He wWasalso entitled to give oral evidence 
in proof of the contraet of mortgage which 
was effected previously by the deposit of 
thetitle-deed. It was further contended on 
behalf of the respondent that looking at the 
language of the letter it will be evident that 
itedid not createsany interest in immoveable 
property as required by s. 17 of the Indian 
Registration Aet, and registration was not 
compulsory. Oral evidence cannot be gone 
into in order to ascertain whether a certain 
document créates 2 title in immoveable pro- 
perty, in order to bring adocument within 
the provisions of s. 17 of the Registration 
Act, but only the document should be 
looked into. It was further argued that 
the oral tvidence does not show thatthe 
memorandum was the bargain between 
the "parties as is contended on behalf of 
the appellants. In order to decide the 
question whether it was necessary to have 
the document registered on the authority 
of th» case of eSubramomian v. Lutehman 
(1) oh which the appellant relies, the feci- 
gion should be carefully @xamined. As 
pages 82* of the report the contentions of . 
the parties are thus stated:—Respondents’ 
Counsel contended, “(1) that the origingl 
sub-mortgage Was void? inasmuch as it 
ws effected by an instrument in writing 


‘which, was admittedly not registered, and 


relied yponss.17 and 49° of the Indian 
Registrgtion Act, 1908» and (2) that oral” 
evidence was not admissible, as the me- 


ing regard to the oralevidenes given on morandum of the lóth July, 1908, con- ° ° 


behalf of the „plaintif it should be held 
that the memorandum, dated the 24th of 
January, 1920, constituted the bargain bet- 
ween the parties, and that being so, thedecu- 
ment ought to have been registered under 


6. 

(1) 71 Ind. Cis. 650; 50 I. A. 77; $8 0. L. 2: 41; A. 
I. R 1923 P. C. 50; 14 M. L. J. 602» 32 M. L. T. 184; 
25 Bom. L. R. 582; à R. 66; 2 Bur. L. 3. 25; 18 L. W 


446; (1923) M. W.N. 762: 28 U. W. N. 1; 5Q C. 232 
. 9 Ld 


(P.O). : 


stjtuted the contract between the parties 
(s. vl, Law of Evidence, Act I of 4872) 
The appellants, howevere contended that 
thoagh the terms of the deposit were 
embodied im a written doeument that 


* document was a mere memoxandum pf 


and did not constitute the gontract ond 
theréfore, did nb& require to be regis. 


> ‘tered, and that on the game ground ora] 
al * à 


-apago of 50 I S. Ed] : 
* . . 
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evidence was admissible to prove and 
explain the deposit.” It seems to mé 
that in order fo ascertain whether there 
was any contract apart “from the transac- 
tion embodied in the documentitself, when 
oral evidence might be admissible to 
prove and explain the deéposit of title- 
deeds, as contended for*by the appellants, 
their Lordships examined the oral evi- 
dence in the case, which in their Lordships' 
opinion was,conclusive that the memoran- 
dum of 15th July, 1908, constituted , the 
bargain between the parties. Théirdord- 
Ships then examined the provisions of the 
document which led to the same conclu- 
sion. The relevant portions of the docu- 
ment recited were these: “We hand you 
herewith title-deeds, ete....... This  plgase 
hold as security etc....... Please also hold. 
this as further security."* From these 
terms their Lordships came to the conclu- 
sion that the memorandum in question 
was thé bargain between the parties and 
that without its production ein evidence 
the plaintiff could establish no claim,.and 
as ib was unregistered it ought to have 
been rejected. I am unable to accept the 
argument of the appellants that this case 
supports the proposition that in.order to 
decide whether a document falls within 
the provisions of s. 17 of the Indian 
Registration Act, or not, oral evidence should 


be gone into for the purpose $7 finding: 


whether the document creates an interest 
in immoveable property as gontemplated by 
that gection. It is undoubtedly a cardinal 
rule of eviderce that where the terms of 
a contract have been reduced to writing, 
“you cannot give any other evidence of the 
contract than the written document itself, 
Bat this rdle applies only if the document 
was intended to be the embodiment ip 


writing of the transaction; and not åf. 


there was a complete oral contract Before 
the writing was given and the décument 

oes not express aed was never iftended 
to express the whole agreemeft between 
the parties. The law on the subject has 
been laid down in a series of cases, tife 
leadidg case in our Court being Kedarnath 
Dutt v. Bham Lal Khettry (2). Thiis case 
was approved by the Privy, Counci® in 
Subromanian v. Luichman (1) cited above. 
Tq, law had also been laid down by the Privy 
Council in thetaseof Pranjjvaudas Jagjtanz 


u 5. 
(2,20 W. R. 150; 11 R. L. R, 495, 
F ; : i 


. e. 


Lb 
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das Mehta v. Chan Ma Phee (3). The question 
is, within what elass the transaction on 
this case falls. Sir Richard Couch in 
delivefing*the judgment in the case of 
Kedarnath Dutt v. Sham Lal Khettry (2) 
observed: "If this memorandum was of ' 
such a nature that it could be treated. as 
the contract fore the mortgage, and what 
thé parties considered to be the only re- 
pository and appropriate evidence of their 
agreement, it would be ‘the instrument 
by which ethe ‘equitable mortgage was 
created and would come within s. 17 of 
the ,Registration Act. But it was not a 
wrting of that character, eAs I have said, 
the equitable mortgage was created by tila 
agreement which was evidenced by the 
loar and the deposit of the title-deeds. 
‘Tbe promissory note, whether given either 
at the same time orsome hours afterwards 
in pursuanee of the understanding bet- 
ween’ the parties, was evidence of the 
terms upon which the loan w4s made, viz., 
that the interest should be at the rate 
bf 94 per cent. But as regards the eon- . 
tract between the parties if there had been 
no memorandum at all on the promissory 
note, there would have been a complete 
equitable mortgage. When we consider 
what the memorandum is, we find. it is 
pot the contract for the mortgage—not the 
agreement to give a mortgage for the 
Rs. 1,200—but nothing more than a state- 
ment by Wooma Churn Banerjee of the 
fact from which the agreement is inferred. 
It is ane admissiot by him that he had 
deposited the deeds upon the advance of 
the money ,for which thé promissory 
note was giv&n." Now, I shall recite 
the terms of the Jetter in this case. It runs 
thus :—"I applied to xou* for a° loan of 
Rs. 70,000 which yeu agreed to advance ona 
deposit ofthe title-deeds of No. 23 Paik- 
para Road. I accordingly deposited, with 
you the original conveyance from Pashu- 
pati Nath Deb in my favour, dated the 29th 
Septem ber, 19195 which is the only document 
I received ffom my vgmdor on purchase of 
the property. Inever had any other title- 
deeds relating to the property. e You have 
advgnced to me. Rs. 25,000 already andare 
goipg, to advance a *'furthér sum of 
e Rs. 22,000 tod ay onmy assurance that there is 
“e. . 

(3) $8 Ind. Cas. J90; 431. A. 128: 430. 895; (1916) 
LN W. N.443537 M. L. J. 155; 4 LAW. 69; 14*A. 
P.J. 638; 20 0. W. N. 925; 18 Bom. L. R. 664; 20 M. 
L. T. 242; 9 Bure L. T. 165; 24 C L. J. 314; 8L. B. R. 
488 (P. 0.) 
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“no encumbrance affecting the property. 
The further sum of Rs, 20,000 will be ad- 
vanced by you when required by me.— 
Yours faithfully, Ganendra Kissen Mitter,” 
It seems tome that this letter comes direct- 
ly within the observations made by Sir 
Richard Couch which I have cited above, 
that it is not the contractor tle mortgage, 
nor the agreement to give a mortgage, but 
itis a statement made by Ganendra of the 
fact that he had deposited the title-deed 
of the property in suit as the- plaintif? had 
agreed to advance the money pp the” mort- 
goge of the property. The mortgage hati 
already been effected by the deposit of the 
title-deed and the letter did not itself creat 
any ‘title and did not constitute the bar- 
gain between the parties. The document, 
therefore, does not, in my opinion, reqwire 
registration.” 

I, however, propose'to examine the oral 
evidence in order to see whether the argu- 
ment of the learned Advocate for the appel- 
lants based on such evidence is sustainable. 
He relied on certain statements of the 
plaintifs’ manager and argued’ that it is 
clear on the evidence that the memorandum 
was to embody allthe terms of the mort- 


HARSUKDAS BAKISSHN DAS; 875. 


to mb in his office and told me that Torit 
Babu:s money had. been paid off" The 
matter is further explained by the evidence 
of Jatindra Nath Bose, the attorney, who 
drew up the memorandum. He says :— 
“Kissen Gopal came to mé and informed 
me that his master, had arranged to ad- 
vance Rs. 70,000 to dgfendant No.1 and 
had received the title-deed- which he had 
with him as esecurity and asked me to draw 
a memorandum evidencing the deposit of 
the,deed. I drew the memorandum.” In 
cross-examingtion he says :—I ungerstood 
that a valid equitable mortgage had been 


. effected between the parties before that... 


device I never thought that the memorandum 
created the mortgage.” Taking this along 
with the evidence of the attorney who acted 
° foy defendant No.1, Asita Kumar Guha, 
*there €annot be anyedoubt that the advance 
of Rs. 50,000 was made and the title-deed 
deposited with the plaintiff before the 
memorandum was drawn up. The conten- 
tion raised on behalf of the appellants 
that this transaction cannot be proved for 
want of registration of the memorandum, 
therefore, fails. 
The next contention on behalf of the 


gage. Kissen Gopal Bagri, the: manager, appellants is that there has been a dis- 


says fn cross examination,—‘We went to 
the attorney to have the "memorandum 
drawn and executed and also witha view 
to have the matter settled in the presence 
of our attorney. We went to our attorney's 
office to have the terms agreed upon put 
into writing and the said terms were drawn 
in the memorandum. Wenever went td the 
attorney before the 24th January for the 
transaction. 4 would not hawe advanced 
the money if the fnemorandum were not 
executed. “Ieadvanced the money before the 
memorandum as I havé got the title deed 
and defendant No.*1 agreed" to execute the 
memorandum." I do not think that this 
passage means that it was ohly upon the 
execution of the memorandum that the 
transaction was “completed, apd this “will 
be clear if bhis statement is taken along 
‘with the statement in hfs examination in- 
chief, where he says :—“ After that, (that 
is, after the conversation with the defendant 
No. 1), the defendant No, 1 came to me or 
2ist January, and demanded Rs..25,000 ande 


charge of thé debt which was incurred on 
the dates on which the first series of hundis 
were drawn by the renewal of the hundis. 
The different gates of renewal of the sums 
for which the renewed hundis were given 
will be found in the abstract prepared 
and printed at pagts 114 and 116 of the 
3rd part of the paper-book, Reliance i$ 
placed on s. 62 of the Contract Act, 
and it égurged that the old debt having 
been substityted by the acceptance of the 
new. hundis those debts had been waid off 
ånd the debt for which the*mortgage was 
effecttd by deposit of title-deed does not 
subsist; and it is further urged that the 
date of the earliest of the huntlis on, which 
the suit ig brought is 18th April, 1920, 
which is posterior te the date of the pur- 
chase of the property by defendants Nos 5, 6 
“and 7, which was made on 24th March, 1920, 
and the earlier debts having. been paid eff 
the vendorg of the appellants obtained the 
property free from the plaintiff's mortgage. 
It is also urged* that the plaintif having 


had brought ‘some hundis for if pwepared. erftered in his books that the olde hundis . 
I did not agree to, pay the money. unless had been paid off for which new hundis had 
title-dteds were deposited ‘with me.” beer driwn, he cennÓ* now rely upon the 
Lower down he sáys,—'On the 24th Jgn-. eld debt ig order io enforce his moft&age.  . 
. uary Asita Babu handed over the title-deed . Reliance is, placed upon the csse of,* 
? . . e : A * i 


Y F 
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Ex parte Barclay (4) and it is argued 
that in that ease if the old bills .had 
not been retained the Lord Ohancellor 
would have held that the old debt had 
been discharged. With regard to that case 
it seems to me thatit-is hardly possible to 
maintain thg contention of the learned 
Advocate, as there is no expression of any 


opinion as to what would have been held, 


if the old bills had not been retained, and 
the debt remained unpaid. The question is 
whether if a creditor without being paid 
takes a new promissory note from the debtor 
in order fo extend the time for payment or 
for any other purpose but has not 
been actually paid, is it to be considered 
that the old debt is discharged ? This 
question arose in the case of Alexander 
Stewart v. Delhi and Londone Bank 
Limited (5) where this Gourt on an'aspeal 
from the Original Sideaffirmed the deci- 
sion of the trial Judge. The relevant portion 
of the head-note which gives a correct sum- 
mary of the law laid down in that.case runs 
thus:—“ Though a receipt ch the back of a 
Bill of Exchange or promissory note prima 
facie imports that the bill or note has been 
paid, yet the receipt is capable of being 
explained ; and if it appears that the bill or 
note -has not been paid, and that another 
pill or note was substituted forit,the Court 
will not be justified in concludidg that 
the party who gave up the nole in that way 
meant that the debt secured by the note 
was to be considered to have been paid.” 
The generale rule in England may be cited 
fom Leake's well-known work on Contract 
(7th Editiofi) at page 671, where the foltow- 
ing passage occurs ;—" Whether a. kill or 
“note of thé debtor is given and taken in 
satisfaction or as conditional paymentis a 
* question of facteas to He intention showr? 


by the parties, the presumption being’ that . 


it is conditional payment with a, rec8urse 
to the original debt if the bill js not paid; 
but if the bill is outstanding in the hands 
of a third party fhe remedy gf the creditor 
is still further suspended until the bill or 
note gets back to his hands.” In this, case 
the notes all.came back into the hands of 
the creditor. But it is contended on behalf 
of the appellants that s. 62 makes an,altera- 
tion in the cirgumstances as stated “above, 
The sectjon runs,thus :—“If the parties tosa 
*aontraet agree to substitute a new contract 
for it, or to réscind ox alte it, the er?ginal 

(4) (1802) 7 Ves. Jun. 597; 32 E. R. 24Q FIN. 
"e (5) 17). R. 201. MEL 
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contract/needinot be performed.” It isargued ° 
that à new contract was substituted in 
this case. The answer to this contention is 
that whether there was an agreement to 
subatiente a new,contract or not 9S a ques- 
tion of fact depending on the intention of the 
parties. The true rule seems tome that one 
should look 4o the,substance of the matter 
and not to mere form. Whereacreditor has 
not been actually paid but he takes a renew- 
ed bill orepromissory note for his debt in 
‘order*to give tinge to the debtor and receives | 
.80me consideration by way of increased^in- 
terest or otherwise for his forbearance, it 
‘can hardly be said that the old debt had 
been paid off by the acéeptanee of the re- 
newed bill. In the circumstances of this’case 
I am not prepared to hold that à new con- 
*iracá was substituted for the old debt. The 
* second contention of the appeilanés must, 
therefore, also fail. 

The third point is urged as ‘a question of 
priority, and it is contended that the plain- 
tiff had parted with the title-deeqd after the 
deposit, and the defendants Nos. 5, 6 and7 
purchased the property afterseeing the doéu- 
ment inthe possession of defendant Wo. 1, The 
plaintiff should be held under the circum- 
tances io have been guilty of gross neglect 
as proyided ins 78 of the Transfer of Pro- 
persy Act and'he is not entitled to enforce 
his mortgage as against the appellants, The 
point appears to be enot really one of 
priority but that the plaintiff is precluded 
by his conduct from enforcing his mortgage . 
against the property in the hands of the 
appéllants. Ordinarily priority«of 1ights 
created by different transfers is governed 
by s. 48 af the Transfer of Rroperty Act. 
‘Lhe plaintiif would noflose his right un- 
less his conduct was sych as to °esiop bim 
from aeserting it. The Subordinate Judge. 
hasin his judgment gfven several reasons 
for holding that the story of defendant No. 
l producing tite title-deed for inspection by 
the appellants’ vendors is absolutely false. 
He also held that even if the lact were 
true, thes handing over of the title-deed for 
the purpose for «hich it was alleged to 
have been done, does not.amount to gross 
neglect and would not postpone the ‘mort- 
wage. lagree with bis view, butit is un- 
necessary to go into the question in detail, 
because, it is quite clear on the evidence 
that even ff the title-deed “was shown by 
defendant Wo. 1 to the wendors ef the 
.appellants, those vendors must be held to 
have notice of + the plaintifis’ mortgage. 

e . 
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What is said on this question -isin the toshowthat the Pleader's efidence should 
evidence of defendant No.7. He saysthat beaccepted. But that Pleader was practising 
on account of some mistake in the numker before the Subordinate Judge and he knew 
of the holding as given in he baynapatra what sort of a person the P]eader was, and 
which was executed by defendant No. 1 he saw the witness in the box. His opinion 
in favour of two of the vendors, he wanted cannot be upset by uson appeal on the 
to see the title-deed. He says :—" I then mere ground that the witness was a Pleader. 


thought the copy of title-deed which had 
been made over to us might be 
incorrect and called at defendant No. T's, 
place to see the original titlesdeed. 
The defendant No. 1 said thag he Had not 
got the original title-deed. with him and 
“ promised to Bow us the original 4 or 5 days 
after, .In cross-eXamination he says :— 
“We never enquired of the defendant No. 1 
where the original title-deed was and why 


it wag not with him. It did not strike me” 


that the, title-deed might have been with 
any mortgagee when the defendant No. 1 
said tbat he*had not the deed with him. 
I did not speak ,of it toour Pleader., It 
would appear from the observations of 
their Lordships of the Judicial Committee 
inImperial Bank of Indiav.U Rat Gyaw Thu 
(6) that abstentio& from enquiry for title- 
deeds in a place where one knows that 
: mortgages by deposit of title-deeds are 
legal and usual would amount to notice of 
a mortgagé unders. 30f thé Transfer of 
Property Act. But in this ease there 
was something more. The defendant 
No. 1 on being asked to produce the 
title-deed said that he had not got it. 
When the defendant No. 1 could not pro- 
duce the title-deed one would naturally? ex- 
pect that the purchaser woufd enquire what 
had become of the deed. He did aot do so 
and for this abstention from enquiry he 
must be fastened with notice of the mort- 
gage which had been effected by the deposit 
of the deed, and he*cannot We heard to fay 
that he was induced to ‘purchase the pro- 
perty aswnincumbered on adeount of the 
gross neglect of the mortgagee in parting 
with the title-deed. The plaintjif, howéver, 
has given very. good evidence in swppori of 
his plea that he had never parted with the 
title-deed, which was accepted by the Sub- 
ordinate Judge, and that Judge before 
whom the defendants examined their wit-* 
nesses including the Pleader has.disbeliev-« 


ed their evidénce. Some attempt yaa made . 


. . 

(8) 76sInd. Cas. 940; 50 I. A. 283; 3PC. L. J. 186; 
(1923) M. W. N, 609; A. «I. R. 1923 P. O. 211; 45 M. L. 

. J. 505; 91A. L. J. 784; 25 Bom. LR. 1279; 9 O. Sea, 
L. R. 937; 33 M. L. T. 395; 1 R. 63%; 2 But L. J. 254; 


28 O, W. N. 470; 51 O. 86 (P2O.).- j^ 


. Itis unnecessary tocomtwent on the evi- 

' dence in detail. It is sufficient to say that 
we agree with the finding of the Subordinate 
Judge. Iam of opinion that the mortgagee 
cannot ‘poo precluded from enforcing 
his mortgage against the whole of the 
morgaged property, and the appellants 
purchased the property subject to the 
plaintiffs’ mortgage. 

On these grounds the appeals fail and 

aredismiissed with costs to be paid to the 

* plair&ilis responde&ts only. There will be 
one set of hearing fte for the two appeals. 

Panton, J.—1 agree. 

Z. K. Appeals dismissed. 

*. 
. * 


MADRAS HIGH COURT. 
Crvin Revision Partition No. 451 oF 1928. 
December 16, 1926. 

Present «—Mr. Justice Waller. 
OHINNASAMI PILLAI alias 
MUTHUKARRUPPA PILLAI—PLAINTIFF 
© —PEÎITIONER ^ 


e 
versus . 


POWAYEE AMMAL AND oTHERS— 
e S'EFENDANTS— RESPONDENTS. 
Civil Proceduge Code (Act V of 1908), s. 115— 
Court-fees, order as to payment of——Revisiora whether 
À . FAM A 


s. 

A dgeision of a Subordinate Court regarding * 
questign of Court-fees is interlocutory and not open 
to revisiongby the High Court under s.115, Civil 
Procedure God. b 

Acha v. Sankaran (1), fo.lowed. e 

Where othe remedies are op8n to a petitioner in 
revision the High? Court Should not interfere even 
though the appropriate remedy is more cumbrous 

*than that by way of revision. 


Petition, under s. 115 of Act V of 1908,° 


and s.107%f£ the Government of India, Act, 
praying the High Court to revise the oxder, 
dated the 3rd of March, 1926, of the Court 


ofethe Subordinate Judge, Coimbatore, in , 
è 


O. 8. No. 33 of 1925. a 

. Mf. N’S. Manipfor the Petitioner, , i 
. ° Fir* A. C. Sampat Iyengar; for tha Res- 
.pondents. e PU j 

-J YDGMENT,—A preliminary objeez 


QN : 


878 
tion is takem that the High Court should 
not interfere under s. 115 of the Civil 
Procedure Code in. a case of this kind. 
That “was the view taken by Phillips, J., in 
Acha v. Sankatan (1). No doubt, other 
Judges of this Court have taken a different 
view, but, with all yespect, I prefer to fol- 
low Phillips, J: Petitioner has other reme- 
dies open to him andit is, I think, no ans- 
wer to say that the appropriate remedy is 
more cumbrous than that he seeks to ob- 
tain by, way of revision. b. cs, A 

Assuniing that I can interfer8 in such à 
matter in revision, 
how any question of jurisdiction arises. 

The lower Court may be wrong, but it 
had jurisdietion to pass the order it did. 
The petition is dismissed with costs, e 

Y. N. V,- ePetition dismissed. e 


(1) 95 Ind. Cas. 424; (1926) M. W, N. 444; 50 M. 
L. J. 497; 23 L. W. 752; A.1. R. 1926 Mad. 768. . 


RANGOON HIGH COURT. 


First Cryin Arrears Nos. £6, 97, 98, 99, 104, 


AND 124 or 1920* 
January 11, 1927. 
Present:—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Brown. 
MUNICIPAL CORPORATION or 
RANGOON-—DEFENDANTS 
X i versus 
Tay SOORATEE BARA BAZAAR Qo. Lro 
AND OTHERS— RESPONDENTS. ° 
` City of, Rangoon Municipal Act (Ql. of 1922), 
ss. 178, 93)-—Rule 2, Sch. IL, whether ultra vires— 
License fees from private marketf&—Statutes, inter- 
pretation of —F'orgign judgments, o AM 
e "Under 8.230 of the Rangoon Municipal Act, it is 
not competent to the Corporation of Rangoon%o make 
rules for levying license fees from private Markets, 
and to insertesuch rules in the Schedufs of the Act. 
Oonseqtently, r. 2, Ch. XV, Sch. II ofthe Act is ultra 
vires and inoperatiwe, [p. 882, col. 2 
Nor can such power Pe implied by the general 
words of s. 178 of the Act. This section did not 
intend to give the Corporation power to impose og 
e owners of private märkets a charge for* license 
extending to ahy amount for whigh sanction of 
Government could be obtained. Thg intention was 


mesxely to give power to charge a fee which would e 


save the orporation from being out ofepocket by 
reason qf the duties and liabilities imposed on it by* 
Act ofthe supervision and regulation of pifvate 
markets. 4p. 884, cols. 1 & 2.) ^ 
‘All charges upon theefibjedt must be*intpesed by 
cloar 4nd unambiguous language because , in,some 
degreg they operate as penaéties. TH subject is hoi 
to be taxed unless the language of the Statute clearly 
* imposes the obligatiod,, In a casó of reasonabfe double 
. . 
3 ( 


I am unable to sea, 
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the construction most beneficial to the subject is to 
be adopted. [p. 884, col. 1.] 

However useful in the scientific study of com- 
parative jurisprudence, judgments of Foreign Courts 
based often on cqnsiderations and conqjtions totally, 
differing from thofe applicable to or prevailing in 
India, are only likely to confuse the administration of 
justice. |ibid.] M 

First appeal .against the judgment 
on the Original Side, in Civil Regular Suits 
Nos. 449, 479, 480, 481, 482 and 502 of 1924. . 


FACTS of, the case appear from the 
followeng judgment of, the Original Side. 
e . 


Cunliffe, J:—This isa gwoup of cases 
which contain acommon point for deci- 
sion, and, by consent, they have beech, tried 
together. The point raised in them is of con- 
siderable importance and of no small 
difficulty, and Iam indebted to the careful 
and exhaustive arguments of Counsel given 
"before" me at the hearing. ' 

The plaintiffs are respectively the owrers 
of" the Sooratee Bazaaf Co. Lte., the 
Pooz»ondaung Bazar Co, Lid.,the Golam 
Ariff Estate Oo, Ltd, the Bovalay Bazaar 
Co., Ltd., the Kemmendine Bara Bazaar 
Co. Ltd., and the Rangoon Irén Bazaar 
Co., Ltd. The defendants in each case are 
the Municipal Corporation of the City of. 
Rgngoon. . 

By ss. 79 to 86 of the Rangoon Municipal 
Act, 1922, the Corporation of the City of 
Rangoon are empowered to levy Municipal 
taxation. Such powers include the taxing : 
power on property and on vehicles. i 

Section 80° for example, deals with a 
general tax, æ lighting tax, a conservancy 
tax ES a water tax leviable on buildings 
and lapds. * . i ' 

By s. 178, the Corporation ofthe City of 
Rangoon are empoweréd to infpose licenses. 
By sub-s.(3)eof that gection afee is per- 
mitted to be charged for a license. The. 
actual wordings of sub-s. (3), runs as 
follows :—“For every such license or per- 
mission a fee may be charged at such rate 
as shal] ffom time to time be fixed by the - 
Corporation.” e” 

Chapter XVI of the Rangoon Municipal 
Act, 1922, deals with Schedules and rules. 

ection 229 reads ag follows:—‘“The 
Schedules attached'to this Act as from time 
to time amended in accordance with the 
.provisión$ of this Chapterghall be deemed 
to be past of this Act and all references 
in this Act to the satd Schedules shall be 
construed as referring to such Schedules 
as so amended." 


1 


P 
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Section 230 runs :—'"The Corporation may 
add to Schedules I, IT, IIT and IV. rules 
not inconsistent with the provisions of 
thissAct (which expression shall im this 
section be deemed nov ‘to include the said 
Schedules) to provide for any of the matters 
déalt with in such Schedules, or for any 
of the purposes specified§in s. 235, and 
may, subject to the same limitation, amend, ' 
alter, or annul any rule in the said 
Schedules,” ° ° 


Section 232 runs as ‘follows (1) The . 


power to make, add to, sajber or rescind 
rules under s, 230 or 231 is subject to the 
sanction of the Local Government and to’ the 
céndition of the rules being madeafter pre- 
vious publication.” 


The power to grant a license for a private, 
market is- contained in s. 125 which ru'ns 
as follows:— 

"No p&rson shall, without, or otherwise 
than in confprmity with the terms of, a 
license granted by the Corporation in this 
behalf,—. 

(a) keep open, or k 

(b)enewly establish, or 

(c) remove from one place to another, or 

(d) re-open or re-establish after digpon- 
tihuance for a period of not less than one 
year, or z . 

(e) enlarge the area or dimensions of a 
private market.» - 

By virtue of r. 2, Ch, XV, Sch. II, of this 
Act, "Every person, firm or company to 
whom a license is issyed under s. 125 
shall pay each year tothe Corpor&tion for 
such licensé afee calculated in accordance 
with the, following scale,(a} for private 
markets which? were in existegce on the 
date Whenthe Act came into force Rs. 10 
for every 100 square feet of the floor area of 
suck market." e i ; 

The last rule was published in the Burma 
Gazette on the 26th May, 1923. 

All the plaintiffs’ markets were establish- 
ed before the passing of the Rangoon 
Municipal. Act, 1922. . 


Under Oh. KV,” Seh. II, r. 2 refer- 
red to above, the Bazaar license fee, 


' imposed on the Soorattee Bara Bažear 0o., 


Ltd., amounts yearly to the sum of 
Rs. 13,900; on the Poozoondaung Bazaar ‘Co.,, 
Ltd., Rs. 5,130; on the Golame &riff Estate 
Oo., Ltd., Rs. 670; on the Bogalay Bazaar 
Oc., Ltd., Rs. 41,090; on the Kemmendine. 
Bara Bazaar Co., Ltd., Rs. 5,140; and en the 
Iron Bazaar Co., Lid., Re, 2,970, Such license 


Y 


fees taken as a whole amount to an annual 
sum of Rs. 28,900. 

The attitude taken up by the plaintiffs 
with regard to this matter is.that such 
large sums taken “both collectively and 
individually amount to a form of un- 
authorised anq illegal’ taxation. The 
plaintiff seek, nier, alia, a declaration 
from this Court that” r. 2, Ch. XV, 
Sch. II, is unreasonable and ultra vires, 
and they further seek an injunction restrain- 
ing the Corporation from levying the fees 
undes tite rule and a return” of the last 
SUUM fees obtained from them as license 

ees. 

The issues framed by me were as fol- 
lows:— | 
: NI Has the Court any jurisdiction to 
deolare the reagonablenessor unreasonable- 
ness of the bye-law? 

(ii) If so, isthe said bye-law ultra vires 
or unreasonable? 

(iii) Are the plaintiffs entitled to an 
injunction, and if soin what form? 

Ite is contended first on behalf of the 
defendants that tkis Court has no 
jurisdiction to declare the rule in question 
ultra vires because of the peculiar wording 
of the Rangoon Municipal Act. 

It is alleged-that the rules contained in: 
thesSchedules attached to this Act by virtue 
of the provisions of ss. 230 and 232 are not 
bye-laws ff an ordinary character but are 
in fact, once they have been duly published 
and sanctioned by Government, no less than 
Statutory enactments which 
strutinised. Ordinary bye-l&ws made under 
ordinary Acts of Parliament are subject to, 
infefference and control by the Courts if 
they are unreasonable on varigus grounds, 


‘Such rules o» byelaws may be held “to 


ke ultra vires, for example, on the ground 


. af unreasonableness if they are found to be 


partiland unequal in their incidence as 
betweeh different clauses, if they axe 
manifestly unjust, if tlfey disclose bad faith, 


if they involve such personal interference e e 


with the rights of those subject to them as 
Žo unreasonable “person „could justify “reg 
the leading case of Kruge v. Johnson (1).] 
Itha$ also been said thatthe ‘Corts look 
bexevolently upon such class of bye-laws 
when it emanates from a Municipal Authority 
or Government Department unengaged iu 
jade and funetjoning ‘merely for the 


o(1) (1898) 2 Q. B. 01; 62 J.P. 469; 6P B.J. Q. B. 

783; 78 L. T. 644; %4 T. L. R, 416; 46 Wee R. TH 2 

Qx0.0. 33. ee à 
or ^ t. & 8 


cannot be : 


| that they ‘shall 


* 
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control and the well being of the citizen; 
more henevolently indeed than they wyuld 
regard bye-laws, issued by Corporations 
who are engaged primarily as traders, such 
as docks and harbours, Railway Companies, 
ete, and also one assumes even those 
authorities which are not primarily engaged 
in trade but who in, fact, Rave a trading side 
to their activities. A 

The type of ‘bye-law contained in the 
Schedules to this Act isanot uncommon one 
‘anda similar, although not quite similar, 
class of rule “was dealt with exhaustively in 
the case of Institute of Patent Agents v. 
Lockwood (2). The bye-laws in that case 
were made by the Board of Trade 
under the Patents, Designs, and Trade Marks 
Ast of 1888. This Act, section, sub-s.,(2), 
contains the following words: “The Board 
of Trade may from time totime make suc 
general rules and dosuch things as they 
think expedient. Their general rules may 
bs made under this section atany time after 
the passing of this Act and shatl be of the 
same effect as if they were contained in 
this Act and shall be judicially noticed." 

Commenting inthe course of his judg- 
mentupon this proviso, Lord Herschell said 
"f have asked in vain for any exelanation 
ofthe meaning of those words or any sug- 
gestion as to the effeet to be given to them 
if, notwithstanding that provision, the rules 
are open to review and considération by 
the Courts. The effect of an enactment 18 
that it binds all subjects who areaffected by 
it. hey are bound to conform themselves 
o the provisiofis of the law so made. Tita 
effect of a statutory rule if validly made 
is precisely ‘the same that every person 
myst confogn himself to its provisions, and, 
if in each case a penalty be imposed, any 
person who does not comply with the pry- 


rule becomes equally subject to the pehalty. 
“But there i$ this difference betweema rule 
and an enaetment,. that whereas ppért from 
some such provision as we are considering, 
you may canvass a rule and determine 
whether or not it was within the power ôf 
those who made it.you cannol canvass 1n 
that way the provisions of an. Act, of 
Parliament.” e. : E 
further passage he Lie felt very 
ifficulty im giving fo this provisign, 
Biak A be of fe ges effect ‘as if 
shey werg contained in this Act,’ any other 


(2)-(1894),A. 0. 347.9% ^ t. 


( 
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meaning than this, that you shall fór all 
purposes of construction or obligation ox 
otherwise treat them exactly as if they were 
in the Act.” No doubt there might be sóme 
conilict between a rufe and a provision of 
the Act, Well, there isa conflict some time 
between two secjions to be found in the 
same Aet. You have tb try and reconcile 
thém as best you may. If you cannot, you 
have to determine which is the leading 
provisiongand which the sfbordinate pro- 
* vision, and evhich must give way to:theother. 
That would be se*with regard to the enact- 
meat and ‘with regafd to rules which are 
to be treated as if within the enactment. 
In that caso probably the enactment itseff, 
would be treated as the governing con- 
sideration’ and the rule. as subordinate to 
“it. i f NY 
lt is on this view ofthe law expressed by 
Lord Herschell that Mr. Cowasjese for the 
defendant Corporation has based his 
argumeit that it isnot open tô this Court 
to examine the disputable rule in this case 
*ecause words similar to the words in the 
Patents, Designes,and Trade Marks Act, are 
used in connection with the status of the 
rules and bye-laws, in the Rangoon Munici- 
pal “Act in s. 232. Apart, however, from 
Lord Herschell's opinion with regardsto the 
prevalence of the leading section in distinc- 
tion to the subordinate statutory rule, it is 
tobe noticed that there if a distinct and 
very real difference between the provisions 
of s. 230 ofthe Rangoon Municipal Act and 
sub-s. (29 to s. 1 of the British Act of Parlia- 
ment. The differenee is this. The Rangoon 
Act contains the words “not inconsistent 
with the provisions of this Act.” Such 
words, in fay opinion, signify that where- 
ae provided a statutony rule ufider the 
Rangoon Act isconsistent wjth the deriving 
section contained in the body of the Act no 
attack can be made upon it for unreasogable- 
ness or imperfection and, furthermore, 
after the necessary formalities of sanction 
and publication*have taken place, it is a 
regulation *whieh bhas full” force. of 
law just as much as any *original sec-` 
tion in the Act; at the same ime sup- 
posing such a rule, having received the ` 
sanction of the Local” Govérnment and 
ehaving been “duly published, is in fact, 
found to We imoeonsistent witk,the pro- 
visiohs of the,.Aot, what is the position 
. that arises? Can the Cousts interfere? I 
anf q@iteungble tq understand why such 
words are inserted unless thesafeguard o. 
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the supervision of the Courts wis in con- 
templation. Itis clear from a numberof 
authorities that it is a general principle of 
construction that the sanction 6f Govern- 
ment does not rende? rules or bye-laws 
immune from the control of the Courts as to 
their validity. 5 
Here, in my view, “the only question that 
I have to consider is whether Sch. IT, Ch. 
XV,r. 2 is consistent or inconsistent with 
the provisions ôf the Act, and when I esay 
“ provisions I am of opiniom thaé such ex-* 
pression means the provisions of the Act 
read as s» whole. ° , : 
Iwould indeed go astep further and 
gfy that they must be consistent with the 
aim, scope and object of the Act as shown 
by its provisions, . 
As has been seen byss. 79 to'86, the 
franfers of the Act provided specifically for 
taxation eto be levied by the Municipal 
Authority. Is there any difference in law 
between a tfx and a license fee ?* In my 
opinion there is a difference. A tax is 
derived from a well-defined power given t® 
Parliament, er, in such cases,to public 
authérities. A license is merely a permis- 
sion granted to a particular person to doa 
particular thing ata fixed place durga 
determinate period. The fee attached to such 
a permit is a specific sum of money’ to be 
collected from the licensee for the purpose 
ofcovering the «kpenses of the license, its 
registration, inspection and supervision. 
Fees levied on licenses of premises ought 
not to be greater than € sum (o cover 
the cdsis of the regulaéion. Revenues are 
raised by virtue of the taxing power, and 
the taring power alone. Whit the Ameri- 
can Corporation Lawyers calP the Police 
power c@anot be invoked or exercised asa 
general means of raising gevenue. : 
The defendant Cerporation in this case 
call no evidence wha£ever, before the Court. 
'They'do not attempt to put before me the 
method by which the license feegamount- 
ing as I have said to some*Rs. 28,000 per 
annum, “collected fsom the plfintifis, were 
expended. Iteds obvious that, as there are 
only six private markets under the juris- 
diction of the Rangoon Corporati8n, there 
can be no &fubstahtial expense connected 
with a Ragistrar, a controlling officer or'any, 
heavy clerical staff. lurthe» *more, it 18 
algoin evidence forthe plajntifis that'very 
large sums ih water tax, lighting charges. 
scavenging charges and charges for snspec- 
tion are collected (annually from these 


Ao” 


831 


private markets. We algo keow that the 
Üorporation of Ringoon are themselves 
owners of what are known as public Bazaars. 
The policy of public ownership of markets, 
although ancillary “to the main activities of 
the Municipality, ig apparently on the in- 
crease. The R&ngoon Cofporation are thus 
in the less favour&ble category of construc- 
tion towards themselve? which has been 
poten to by Lord Russell of Killowen 
in the case of Kruse v. Johnson (1). 

Dyring the course of cross-examination 


of the ofly witness in the caso*called by the 


plaintiffs’ Counsel on behalf of the defend- 
ants elicited the fact that the plaintiffs are 
all companies of considerable wealth and 
resources and this fact was subsequently 
used in argument to support the point that 
they are well gble individually and collec- 
tively to pay ljeense fees at this very high 
rate. This may very well beso but tomy 
mind the argument based on instructions 
is a tacit admission that the intention of 
the Corporation in fixing the license fees 
at tke rate they have done was to obtain 
money not for the financing of the licenses 
but as an unofficial tax upon the plaintiffs’ 
property thereby infringing not only the 
principles of this Statute but the principles 
of the general Common Law, Itis quite 
certain that the Corporation only exercises 
the right of imposing Jicense fees by virtue 
of the Statute. The Corporation is itself 
merely the creature of the Statute. The 
Act has defined its pawers. Any order 
beyand those powers and not authorised by - 
dhe Common Law of the land must be to my 
miud inconsistent with the Act and, there-, 
fore? ultra vires; for the Municipal powers 
conferred by Statute are limited to what 
‘is expressly ore by necessary implication 
cpnferred by the wording of the Act, and, 


. the power conferred by s. 7380 read with 


s. 17:$ sub-s. (3) is an absolute one and is 
subjecttd toan extreme,test, the Corporation, 
by imp$sing an ,impoSsibly high license 
fee, would'be able to close any private 
market atwill forit could no longer bea 
cbmmercial advantage, to keep gueh a 
private market open. | Taking the provi- 
sions of this Act as a whole I am df opinion 
thi the rulg levying syeh a bigh licensing 
fee upon the plaintiffs for the ogcupation of 
their bazaars amounts hot to a propergand 
yeasenable fee such as Was” contemplated 
but does infact amount to the ingiction of 
an unadthorjsed tax. In holding this view 
it remains. only tq consider whetherthe 
É : 
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action of the plmintiffsin. asking for a 
declaration and injunction is the proper 
remedy asopposed to am action against 
Corporation for demanding anillegal pay- 
ment for them. I “donot think that the 
factsof this case could possibly warrant 
an aclion by the plaintifis in the latter 
form. There are gertain necessary require- 
ments in such an action which aee here 
partly absent. The proper remedy is, in 


my opinion, on the lines of first a declara- , 


tion and theg an injunction based omp that 
declaration, "The declarationto which the 
plaintiffs are entitled in my opinionis as 
follows:-— 

That r. 2, Oh, XV, Sch. II of the Rangoon 
Municipal Act, 1922, is ultra vires and 
illegal. . œ 

The injunction to which the plaintiffs‘ave 
entitled is as follows:— b 

A permanent injunction restraining the 

: defendant Corporation from collecting 
license fees on the scale laid down byr. 2, 
Ch. XV, Sch, II, oron any seale otherwise 
than the bare scale necessary for the “pro- 
per financing of such licenses. I order a 
return to each individual plaintiff of the 
last annual sum collected from them by the 
defendant Corporation under r.2,Ch. XV, 
Sch. IL (in the case of the Sooratee Bara 
Bazaar thesum mentioned in their plafnt). 
The plaintiffs are entitled to (he costs of 
this action, Advocate’s fee 20 gold mohurs 
for the first day for each plaintiff, 15 
gold mohurs for any furfher day or part 
of a Yay plus taxed costs on the basis of the 
amount recovered. . ° 
* Mr. N. M. Cowasjee, for the Corporatigns 

Messrs, Leach, McDonnell, Keithapd Doctor, 
for the Respondents. 


JUDGMENT GF THE DIVISION ` 
. e 


BENCH. 


Rutledge, C. J., and Brown, dJ.-*-' 


These six appeals have been tried togetber 
‘end are brought My the Corporation of 
Rangoon from a judgment of the Original 


* * fide of this Court declaring that r. 2, 


Ch. XV, Sch II.of the Rangoon Municipal 
Act, $922, is ulir& vires and illegal and 
granting, apermaitent injunction rgstrain- 
* ing the appellant Corporation from collect- 
ing license fees on the scale laid down by 
the said rule or any other scale otherwise 
* tha the barascgle necessary for the pyp- 
per financing of such licenses, and orders 
inga rethim to each of the respondents of 
tire last arfaual sum collecfed’ from them 
nander the said rale’ * $ 
e m . 
» 
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Before going into the questions urged 
for and against the decision of the learned 
Trial Judge itis necessary to deal witha 
point raised by Mr, McDonnell on ebehalf 
of the respondent in the second of the 
appeals. That 
follows: Rule %(the rule complained” of) 
purportsto be "made under s. 230 of the 
Rangoon Municipal Act, 1922, butin fact 
cannot be made under thet section which 
rurfs:—“@he Corporation may add to 
Schs/I, IL*III and IV rules not inconsistent 
with the .provigiong of this Act (which ex- 
pression shall in this section bé déemed 
not to include the said Schedules) to. po- 
vide for any of the matters dealt with in such 
Schedules, or for any of the purposes speci- 
,fied ing 235, and may, subject to the same 
limitation, amend, alter, or annul -anyrule 


in the said Schedules,” The Schedules that - 


may be added to arethe Scheflules ap- 
pearing,in the Act when it, was passed 
and published in the Burma Gazette on 
g2ad July, 1922. In those Schedules markets 
and the license fee to be charged in res- 
pect of private markets aré not matters 
which have in any way been dealt with, 
Congequently a rule cannot be made 
under this part of the section. Neitlter 
can i&.be made ‘under “for any df the 
purposes specified in s. 235," as, though a 
number of purposes are specified in s. 235 
(xxxiv) (a) to (h) the prescribing a license 
for private markets and the fixing of a fee 
therefor is not one of them. A reference to 
the deffnition of fules in s. 3 (xxxviii)— 


point may be stated sas. 


* 


"rule" means “rules and forms contained — 


in Schs. I, ILJTII or IV or made under ss. 230, 
231, 233 or,236* indicates that there was no 
intention of the Legislature to mgk& rules 
wnder any part of s. 479, Consequently 
r. 2 is ultra, vires and invalid. 

For the appellants i$ is contended that 
the provisions of *s. 174 should be read with 
8.235 (xxxiv) (b) . . . . . . "regula- 
tion of private markets” and (tl) “the supere 
vision of prigate markets" and if.this is 
done there is ample ' power to make a 
rule like r. 2. Further ‘that cl. (iii) 
"generally for carrying out the purposes of 


thiseAct” gives an unfettered power to make. 


sucherule. , 

* It could,got be successfully contended 
for the appellants that the fifjimg of the 
Jeefor licengefof private markets was a 


“matter deatt within any òf the original 


Schedüles. And we are clearly of opinion 
thas itis the original Schedules as they 
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` stood when the Act was first published 


in the Burma Gazette on 22nd July, 1922 
that are referred to ins. 230, Qhe rest of 
the centext of s. 235 (wxxiv) (d) indicates 
in our opinion that the word "regulation" 
cannot be extended to include licensing 
much less the settling ofetbe license feein 
respect of such private market. The same 
applies to the word ‘ supervision” in sub- 
cl. (d). As to éhe general cl. (lii) when 
there isa long detailed dist of matters dealt , 
with it is usualto construe the general 
words ejusdem generis. If%t appeared that 
8. 178 (3) contemplated a rule being made 
taere might be Virtue in the general clause. 
We do not think that it contemplates any 
rule. The wording, in our opinion, rather 
indicates that the Corporation by resolution, 
from time to time should fix the rate*of 
feefor alicense or permission as it ‘may 
think fit* We are consequently of opinion 
that the objection raised by Mr, MgDonnell 
must prevail and on this ground the appeals 
must fail. ` m 

This in ordinary circumstances would be 
suffieient fof the determination of the 
appeals. We have been asked, however, 
as this ground was not brought to, the 
nbtice of the trial Court to decide whether 
the rule is unreasonable ùs on our decision 
above there is nothing to prevent the Cor- 
poration fixing he same rate by resolution 
and the parties would again be put to the 
same expense and trouble in testing its 
legality. We shall accordingly deal with 
the main grounds of attack and defence of 
the judgment appealed &gainst. By section 
125 no person shall keep, open a private 
market except ?n conformity wigh the terms 
of a tigense granted by the Corporation. 
By s. 126 no. pérson without a licenfe 
from the Corporation sh&ll sell a four-footed 
animal or meat or fish intended for human ` 
food: at any place other “than a Municipal 
or licensed ma) kat. 

Section 178 has various,provisifns relat- 
ing to licenses or permissiens and sub- 
s. (3) states: “Fer every such licehse 


Or permission a fee may be charged at such 


rate as shall from time to time be.fixed by 
the Corporation,”, By r. 2 in issues the 
Oornoration fixed a license fee for private 
markets, which were in existenge when the 
Act came intg force, at te rate of Rs. 10 
fer every hundred square Yeet of the floor 
area of such márk:t. DN vacet 

The sum of licenses fees oharged tothe 
respondents in the first appeal ameunts 


to Rs, 13,900 and to all six respondents 
Rs..28,900. 

ltis admitted .that if the rule was fully 
enforced in respect ofthe floor space the 
amount in respect’ of ‘the Ist respondent 
would be abouf Rs. 24,000 but that it 
is only enforced in respect of space used 
for the sale of food and not piecegoods. 
For the respondents it is urged that 
this exemption may not be permanent and 
that it brings out all the clearer that the 
object gf the ruleis to fix a measure of 
protettion or preference to fhe Municipal 
Bazaar which at present only deals in food 
and thatthe fact that the fee is levied 
per 100 square feet clearly indicates that 
itis a tax and not a feo. It is further urged 
+has the respondents pay as property taxes 
od the rate of 281 per cent. on their valuation 
which in the«ase of the Ist respondent 
comes to Rs. 1,388,000 per annum of which 
the conservancy or seavenging tax of 8} 
per cent. amounts to Rs. 48,342 and that 
consequently the Corporation cannot 
contend that the large license fee is 
necessary to meet the expenses of con- 


servancy. 
The mainargument on behalf of the 
Corporation that this Court was not 


competent to decide whether the rule was 
reasonable on the ground that 8.229 made 
it part ofthe Actfalls to the ground by 
reason of our holding that itis not & part 
of the Schedules and cannot be made a rule 
unders. 230. And there-is nothing in law 
to debarus from deciding if it wereemade - 
eby a resolution of the Corpfration whether 
it was reasonable or not. g 

We do not think that “the fact that 
.pawn- brokers’ licenses are put yp to auction 
and sold to the*highest ebidder for whatever 
they will fetch helps the Corporatior very 
EE as the expre:s language of the Act 
clearly, contemplates such a course of 
proeedure. Section 2935 (wrav) states 
"rendering licegses necessary for pawn- 
brokers and determining, by public auction 
gr otherwise, the amount to be paid for 
such licenses.” If analogous wordg “and 
determining by rate pes square foot of floor 
area or otherwise the amount offeeto be 
paid for such licenses"ehad been inserted 
with regard to private markets, we might 
M no difficulty in holding thats "the 
«Corporation attion was sustainable, We 
are aware thatthe Court ought to support 
if possible thé bye-laws and wesmight gay 
*the administrative acto of a public répreq 

. " * 
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sentative body. As Lord Russell C. J., 
observed inthe case of Kruse v. Johnson, 
(1): "They ought to be as has been said 
"benevolently' interpreted, and credit ought 
to be given to those who Have to administer 
them that they will be reasenably adminis- 
tered.” At the same time in this case we 
have not merely tha bye-law or Act before 
us but also the administration of.ie. And 
we cannot forget that the public authority 
are themselves the proprietors of bazaars 
and the regpondents are conseguently 
competitors with the Corporation. “It isa 
well-settled rule of law.that all charges 
upon the subject must be imposed by clear 
and unambiguous language because in some 
degree they operate as penalties. The 
subject is not to be taxed unless thee 
language of the Statute clearly imposes fhe 
obligation . . . . . . .* In à caseof 
reasonable doubt the construction most 
beneficiad to the subject isto be adopted." 
(Maxwell's Interpretation of Statutes, 6th 
Edition, pages 503-4). For the respondents 
Dr. Dillon’s well-known book on Municipal 
Corporation has been quoted before us as 
well as in the trial Court. While the 
development of American Law is alwaysa 
matter of interest to all juriste, American 
decisions are not binding on our Courts. 
And as their Lordships of the Privy Council 
observed in [mambandi v. Mutsaddi (3): 


"However useful in the scientific study of - 


comparative jurisprudence, judgments of 

‘Foreign Courts,.."based often on considera- 
' tions And condijions totally differing from 
those applicable to or prevailing in India,” 
*are only likely to confuse the administration 
of justice". $ , 

The question must be decided by the. 
intention of the Legislature. Was it the 
intention to give the Corporation power tô 
impose on the owners of private markets 4 
charge for alicen8e which might extend to 
any amount for which the eanctiog of the 
Local Government could Be obtained ? Or 
was the intention merely to give power to 
charge a fee which would save the Corpora 
tion from being out of pocket by regson of 
the duties aud liabMities imposed on it by 
Act of the supervision,and regulations of 
private markéte? Pn our opinich some more 
defnite words than tke general words of 


e * 4 
(3) 47 Ind. Cas. 513; 45 0.878 &t po004: 35 ML. e 
J9 IG A. 4,5 2, t00; 24 M. L T. 830; 28C.L, J. 408; 


MeO W. Ne 50: 6 C. Li W. 270: 20 Bom. L. R, 
152e (1919) M. W. N, Q1; 9,L. W. 618; 40 I A. 73 
BOR O ` < 


en 
e . 
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8. 178 (3) are -necessary before we can read 
into the words the former intention. It is 


urged on behalf of the Corporation that 
this rule has been in existence since 1910 


so far as new private markets are concerned | 


and that the Legislature should be taken fo 
have intended toegive power to apply it to 
private markets." We cannot sohold. To : 
doso would be toadd not a small buta 
possibly prohibitive burdeg upon a class 
eof subjects who have exercised their legal 
rights for'a great number of years. | 

such Had ,been fhe intention of the Legis- 
lature, that power should have been 
expressed in unmistakable’ terms. In. the 
absence of such terms we must hold that the 
rule is unreasonable. : 
. The appeals are accordingly dismissed 
with costs. 


N. H. Appeals d missed, 





LAHORE HIGH COURT... 
Crvit Revision No. 897 oF 1920. 
April 7, 1927. 
Present:—Mr. Justice Jai Lal. 
Fisu ATTAR SINGH-SUNDAR SINGH— 
PLAINTIFFS—-ÁÀPPELLANTS A 
TETSUS è 
MOOL CHAND—DzrENDANT— 
RESPONDENT. 

Stamp Act (II of 1899), s. 86—Provincial Small 
Cause Couets Act (IX “of 1881), s. 25—Document not 
properly stamped admitéed in evidence—Objection to 
admissibility in revision. 

Where a document not properly stamped has been 
admitted in eyjdence by the trial Sudge, objection to 
its admissibility cannot he taken in High Gourt in 
revision under s. 25, Provincial Small Case Courts 
Act, even though the document was held admissible 


. by the trial Judge ona misread hh& of the contents of . 


the document. 

Revision against a decree of the Judge of 
the Small Cause Court, Amritsar, dated the 
20th Notember, 1926, ° 

Mr. Shamqir Chand, for the'Petiționers. 

Mr Anant Ram, fore the Respondents. 

JUDGMEN T.—Thepetitibnerinstituted . 
a suit against the  respondent* for the 
recosery of principal ang interesf alleged 
to be due on g document produced by him 
ein Court. An objection that the docu- 
ment was not “properly stampéd was dis- 
allowed. The defendant's pléa ca the merite 

*wag that Be cxccuted the éccument under 
undue “iz fluence anóthat it was without con 
sideraticn, He alleged that he executed the 


(102 I. 6. 1927] 


document because the plaintiff:told him 
that the defendant's sonowed: him money 
and unlesshe executed adocument in the 
plajntiff's favour the son would he sent 
to Imprisonment. The Jearned Judge, Small 
Cause Court, has held that undue influence 
hes not been established but he has dis- 
missed the suit on, the ground that the 
plaintiff has failed to prove consideration. 
The burden of proving want of considera- 
tion lay on the defendant, He produced 
no evidence atthe trial, On the sdther, 
hand he definitely stated that*he had no 
witnesses, Under these tircungstantees it 
ssems Íc me that the plaintiff's suit should 
have been decreed. Counsel for the res- 
pondent eentends that the learned Judge 
below held the document admissible in 
evidence ona misreading of itseconfentg 
bus’ this objection cannot now be raised 
considering that the lower Court has 
admitted the documentin evidenee vide 
8. 36 of the Indian Stamp Act. The exeeu- 
tion of the document having been admitted 
by the defendant and there being no proqf 
in support of his defence that it was with- 
outeconsideration I accept this revision, 
set aside the decree of the learned Judge, 
Small Cause Court, arid decree the suit 
With costs throughout. 
E. L, 


Revision accepted. 


o e ten 
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Üeclaration that they were invalid and not bindius 
on them. There was no praygr relating to the ed- 


option: 

Held, that the suit was not barred. [p. 886, col. 2" 

Second appeals-against the decrees of the 
Court of the Additional Subordinate Judge, 
Coimbatore, in A. 8. Nos. 36,37 and 38 of 
1923 (A. S. Nose 311, 312 and 316 of 1922 of 
the District Ceuxt) preferred against those 
of the Court of the. District Munsif, 
Gobichtttipalayam, iv O. S. Nos, 771, 770 
and 772 of 1921 respectively. 

Mr. T. M. Krishnaswami Iyer, for the 
Appellant. e 

Mr. N. Sivaramakrishna Iyer, for the 
Respondents. 


JUDGMENT.—The plaintiffs are the 
daughters of one Karuppa Parayan, deceas- 
*edeby his senior wife and are the rever- 
siónary heirs bo his property after the life- 
time of the let defendant, their father's 
junior wife. The Ist defendant executed a 
release-deed in favour of the 2nd de- 
fendantin O. S. No. 771 of 1921 and these 
two defendants together executed a sale- 
deed and a mortgage-deed in favour of the 
3rd defendant in O. S. Nos. 770 and 772 of 
1921. The plaintiffs aS reversioners insti- 
tuted three suits to declare that the release, 
the mortgage and the sale are not binding 
upon them. The 2nd defendant alone 
cohtested the suits. His plea is that he is 
the adopted son of f&aruppa Parayan and 
so he is entitled to the suit lands and that 
the plaintiffs have no right to question his 
acts. He also pleaded ‘that the suits are 
barred by limitation. The suits havs been: 


“ BzooND Crvin APPRALS Nos. 702-704 or 1924, * filed admittedly six years after the alleged 


. February 4, 1927. 
Present;-*Mr. Justice Wadler and 
» Mr. Jystice Madhavan Nair. . 
SEMBA PARAYAN—Derenvant No, 2S 
* * APPELYANT 
versus 
* MARAL AND oraRERÍ—PLAINTIEF — 
. DgrSNDANT—HRSPONDENTS. 

Limitation Act (IX of 1908), §ch. I, Aft. 118—Suit 
by revergioner for declaration that, alienations by 
widow and alleged «ddgpted son are not binding— 
Limitation. . 

Subsequent to the death ofa person disputes arose 
between his widows and an alleged adopged son with 
reference to ,transfey of patta before the Revenue 
Authorities and the authorities refused to recognise 
the adopted son and directed hin to establfsh his 
right in the Divil Court. No suig waselrought by tlf 
adopted sém and possession continued with the 


adeption and within about two years afte; 
the suit, transactions. The°two important 
issues in the case are (1) evhether the 
2nd defendant is tite adopted son” of 
*K aruppa Parayan, and (2) is the suit Within 


“img. On both these issues the lower Courts 
foundagainst the 2nd defendant and he * 


has nqw filed three sgeond appeals against 
the decrees of the lower Court. 


The only question argued in theseseconde e 


appeals is the one relating to limitation. It 
is argued that since the plaintifs gid not 
admittedly file a suit to obtain,a declaration 
tlt the alleged adoption of tlig 2nd de- e 
fendant is*invalid or mevgr» in fact, took 
place, within six years of the time when the 
gdoption became known to them ander - 


widows. One of the widows andthe alleged adopted e Art 118 of jhe'Limitatión Act, they are not 


son made certaim alienations and the reversioners 

sued more than six years after the date ofthe adop- 

tion but within two | years of the transactions, for a f 
. e 


entitled to institute the present suits for a 
declaratiow that the suit transactions efre 


e 
. e + 
. : i ai * 
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not binding on them. In support of this ‘ant was asked to establish his right’ to the 
contention reliance is placed upon a deci- . lands within three months from that date 
sion of this Courtin L. P. A. No 107 of as otherwise pattah would be issued to the 
1916 and also on a decision reported as two Wwidowg. Though more than seven 
Khushal Singh v. Kandu (1). At the first years had passed, before the present guits 
sight it would appeat thatthe decision in were instituted, the 2nd defendant did 
the Letters Patent Appeal fully supports not file any suit to establish his right as the 
the appellant’s argument, but on perusing adopted son ande pattahs were actualty 
the facts it will become clear that the deci- issued to the two*widows of the deceased 
sion is inapplicable to these cases because  Karuppa Parnyan (see paras. 8 and 9 
of the difference in the nature of the reliefs of the District Munsit's judgment). In these 
claimad for in that case and in the suit gircutmstarces, we think that the plaintiffs 


. before us. Ig the Letters Patent Appeal were justifàd in’ absolutely ignoring the 


case the plaiht contained two matérial position of the*?nj defendant as the 
prayers, the first being for a declaration adopted son of their father and instituting 


that the-2nd defendant in that case is not 
the adopted son of the late Kodali Ramayya 
and the 2nd, that the mortgage-deed that 


suits only for a declaration*that the suit, 
transactions are not binding on them and 
this is what they have done in their plaints. 


defendants Nos. 1 and 2 have executed ein e There is po prayer as in the Letters Patent 


favour of the 3rd defendant does not ‘Sm 
any way affect the reversionary right of the 
plaintiff and others after the death of the 
ist defendant. Therelief which was sought in 
the second prayer is consequential upon the 


Appeal case, for a declaration that the adgp- 
tion is invalid, in fact, it is throughout 
ignored. The only prayers are to establish 
their reversionary right to the, properties 
and td declare that the release, mortgage, 


relief asked for in the first prayer, viz, that and sale are not binding on them. In' our 
the 2nd defendant is not the'adopted Son opinion, therefore, on the facts, the decision 
of Kodali Ramayya. As Sir Abdur Rahim in the Letters Patent Appeal is*inapplicgble 
points out in his judgment, “It is really to to these cases and the failure of the plaint- 
obtain a decision that the 2nd defend- iffs tq institutea suit within six years after 
antidoes not possess any such status*(t.e.,the the adoption of the 2nd defendant bes 
status of an adopted son that the suit was came known to them under Art. 118 of the 
brought”, Having asked for a declaratfon Limitation Act cannot be a bar to their 


that the adoption waseinvalid atatjme when present suit. We may remark that the 1 


a suit for such a declaration was admittedly decision in the Letters Patent Appeal case 
barred under Art. 118 it was held that the does not appear in the authorised series 
plaintiff in that case was not entitledtobring and has not been reported, so far as we 


"a suitor a declaration that the alienatfong know,ineny of the private journalg In 


were not binding onhim. The same cannot the case of Khushdl Singh v. Kanda (1), 
be said about the case of the plaintiffg in there is no diggussion of the questjon and 
the present suits. The facts show that soon the report dges not state clearly the nature 
after Karuppa Parayan's death there were, of the prayers in that case. The learned 
disputes between tRe 2nd flefendant, the Va&kilfor the respondents afgued that the 
atlegéd adopted son on the one side, Mahal» decision in the Letters Patent Appeal is 
and Kali, the two widows, on the other, gs td ‘no longer good law in*view of the Privy 
the transfer of patah in regard to the lands Council decision ia Katyandappa:v, Chan- 
of Karuppa Parayans, The two widows ap- basappa (2). Itis not necessary to consider 
peared before the Tahsildar and statêd tbat this point as we are of opinion, as shown 
the 2nd defendant was not the adopted above, that ghe decision in the „Letters 
son oftheir husband and that the pattah Patent Appeal case is infapplicable to the 
shouldbe transferred to their names and case before us. It is not argued that the 
not in the name of the 2nd defendaft. It suits arg otherwise barred than under 
was also,admitted that the lands were jn Art. 418 of the Limitation Act 
the possession of dhe 2nd defendant tn "ur : . 
behalf ofthe widows The Tahsildar then e (2; 79 Ind. Gas. 971; 48 B. 411; 22 A. L'J. 508; 46 
issue] an order (see Ex. B-1, dated the 26th M. L. J. 598; 28 ©. W. N. 666; 26 Bom. Le R. 509; 


1914) whereby the d Le I R, 1824 P. C. 13% (1924) M. W.. N. 414; 34 M. L. T. 
of March, 1914) whereby ethe gnd efend 111; 20 L. W., 169; 11 021.3 i P ORAL 

e(1) 56 Ind, Cas, 931; 9 U. P.L. B. (D) 11Q 5 Lal, "T (014; 91 I, “A. 220; L. R. 5 A, (P. 0) 97; 10, W. NC 
L. 4. 63. *. f PIT 553 (P. hh . . | 
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We, therefore, confirm thedecree of the 
lower Courts, and dismiss these three second 
ra with costs,.only in S, A. No. 702 of 

: 1924. : 


Voy, Y. 
A N, A, 


A Appeals dismissed. 


e 
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ALLAHABAD HIGH COURT. 
Seconp Civit, AePzaL No. 1580 or 1934, 
May 11,1927. e. 

Present; —Mr. Justicá 4qbal Ahmad. 
BEHARI LAL AND OTHERS—PÜAINTIFFS— 
6 * APPELLANTS 
" versus : 

BAHU RAGHU NATH SINGH AND OTHERS 
—DsFENDANTS— RESPONDENTS. e ` 

Agra Tenancy Act (II of 1901), s. 58À—Suit fêr 

ejectment in Revenue Court—Decision of Revenue 

Court thgt land was agricultural and mot greve, 

finality of—Civil suit for declaration that land was 

grove, whether, maintainable—Res judicatg— Jurisdic- 


tion of Civil and Revenue Courts. 


The decision of a Revenue Court in a suit for 
ejectment under s. 58A of the Agra Tenancy Act, thet 
the plot in dispute is held for agricultural pur- 
poseg and is Sot grove land operates as res judicata 
and bars a subsequent suit in a Oivil Court for a 
declaration that the plot is a grove and that the 
P e Court, consequently, had no jurisgiction 
o pass a decree for ejectment. [p. 888, col. 1.4 

Kundan Lal v. Parshadi (8 and Balwang Singh v. 

Sarabjit (5), followed. 

Habibullah v. Kalyan Das (2), Sheo Prasad v. 
I Ram (3) andeMukhram v. Chhajjw (4), distingu- 
ished. 

The validity of the decree of a Revenue Court in 
a suit, which that Court is alone competent to try, 
cannot depend upon findings recorded ky the Civil 
Court*in a suit between , thg same parties relating to 
the same subject-matter instituted after the decision 
of the Reyenue Court. [ibid] ê 

Sscond appeal froma decree of the Sub- 
ordimate Judge, Budaun, dated the 4th of 
July 1924. * « . 

Mr. MushtageAhmad, for the Appellants. 

Dr. K. N. Katju, for the Respondents. : 

SUDGMENT.-—I am unable to distin- 
guish the present case from the case of 
Kundan Lat v. Parshadi (J). It ie common 
ground, that a suit for ejegtment of the 
plaintiffs appellantsfrom the plot in dispute 
was brought ‘by the defendants-respondents 
in the Révenue Court on the allegation that 
the plot in dispute was "land hêdd for 
agricultural purposes" and the plaiptiffs- 
&ppellaüts were tenants from year to year 
and were'liable to ejectihett under,s. 58A 
of the Agra “Tenancy Aet, (IL of 1901), 

_ _ (1) 79 Ind. Cas: 960; 22 A. L. J. 466; 46 A. 5702A 

I. R. 1924 All. 744; L. R. 6 A. 159 Rev, . 


. 
BHHARI LAL 9. RAGHU NATH BINGE.” . 


- ebar to the present 
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That: suit was contested by the present 
plaintiffs on the ground that they had the 
Tight of the grove holdera in the plot in 
dispute andthe plot in dispute not being 
held for agricultural purposes was not 


- “land” as defined by. the Agta Tenancy 


Aet and, as such, the Revenue Gort had no 
jurisdiction t@ eject the appellants from 
the plotin dispute. This contention of the 
present appellants, who were defendants 
in thesuit filed inthé Revenue Court, was 
overruled, and the suit brought by the 
present defendants-respondents was decreed, 
Thee d&cree for ejectment ofthe plaintiffs 
passsed by the Revenue Court was affirmed 
up tothe Board of Revenue. Thereafter 
the plaintifis brought the suit, giving 
rise tothe present appeal, for a declaration 
. thatthe plaintiffs are the owners and in 
pessession of the plot in dispute and in 
the alternative for recovery of possession 
of the same. The plaintiffs’ case was that 
the plot in dispute was a grove, and the 
Revenue Court had no jurisdiction to pass 
a decree fer theejectment of the plaintiffs, 

Qne of thepleas urged in defence was 
that the judgment of the Revenue Court 
operated as res judicata and was a bar to 
the present suit, 

This «contention was overruled by the 
learned Munsif who decreed the plaintiffs’ 
suit. On appeal by the defendants, the 
lower Appellate Court held that the judg- 
ment ofthe Revenue Court bars the pre- 
sent suit and accordingly dismissed the 
plaintiffs’ suit., 

Ibis argued | Oc f 

ethe appellants that the plaintiffs being 

*tenant-grove-holders" and not being tenants 

of “land let or heldifor agricultural purposes” 

the Revenue Court had no jurisdiction to 
* passa decreefor their ejectment, and &he 
«lecree of the Revenue Court was.not a 
suit. In support of 
this’ contention reliance,is placed by the 
learned Counsel on the cases of Habibullah 
v. Kabyan Das (2), Sheo Prasad v. Babu Rém 
(3) and Ifukhram v. Chhajju (4). 


The point that arises for consideration in die 


‘the present case did not arise in the, first 
two eases cited by the learned Counsel. 
Those cases are only an authosity for the 
proposition that land covered by & grove is 
not land held for agricultural purposes, 


25 Ind. Clas. 169; 12 A. I, T. 4080. a 
* 71 Ind. Gas. dora I. R.1923 All. 168 
. (4) 50 
(A) 74, 


Ind. Cas. 734; 17 A. L. J, 016; IUP LR, 
. e 


e 
* 


x 
e * 
s . 


by the learned Coungel for, 
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tion to entertain a suit for ejectment of a. 
grove-holder under 8.58 ofthe Agra Ten- 
ancy Act. The question whether a decree for 
ejectment passed by the Revenue Court 
does or does not bar *& subsequent civil suit 
filed with à view jo nullify the effect of the 
decree of the Revenue Court vias not con- 
sidered in either qf those two cases. In 
Mulkhram's case (4) .certain unsuacessful 
plaintiffs in a suit for ejectment filed 
jn the Revenue Court brought a sub- 
sequent suit, for ejectment of the de- 
fendants on the ground that the defendants 
were holding the land as a trespasser, and 
it was held that the decision of the Re- 
venue Court did not operate asres judi- 
cata, and the suit filed by the plaintiffs 
was maintainable. It was held in that 
case that the relationship o£ landlord afd 
tenant did never exist between the parties 
to the suit, and the defendant was in the 
position pfa trespasser, and as such the 
civil suit was maintainable notwithstand- 
ing the previous decision of ths Revenue 


, Court. In the present case it is nobody's 


case that the present plaintiffs are in pos- 
session of the plot in dispute as trespass- 
ers. In the suit for ejectment filed by 
the present respondents against the plaint- 
iffs-appellants, the Revenue Court had 
jurisdiction to decide the question whetlfer 
the plaintifis were agricultural tenants or 
not,and having decided that question ina 
suit that was within the exclusive jurisdic- 
tion of the Revenue Court, the trial of the 


‘same question by the Civil Court is barred, 
by the principle of res judicata, vide e 


Balwant Singh v. Sarabjit (5). The valjd- 
ity of the decree ofa Revenue Court in a 
suit, which that Court is alone competent 
to try, cannot depend upon fihdings record- 
ed by'the Civil Court in-a suit between 
the same parties relating to the same gub-* 
ject-matter instituted after the decision of 
the Revenue’ Court. «The mere fact, that 
the plot in dispute has now been found by 


e ethe learned Munsif to be a grove, eannot 


nullify the decree of the Revenue Court,, 
whiclt was based on a diametrically opposite 
finding. E . : 

For the feasons given above I dismiss this 
appeal with eoetg. e ° z 
A.N. A. . . Appeal dismissed. 

(5) Dg Ind. Cas. 983; 24 A. L, J. 1009; L. R. 7 A. 393 


Rev.; 48 A. 774; A. * 8927 All. TO». 6 . ° 
: : . 4 . . . . 
* Ri ee .* .* 
e .? * 


r l JANI v, BAPU. ; 
and, as such, Revenue Court has no jurisdig- * 
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NAGPUR JUDICIAL COMMIS- 

^ SIONER’S COURT. 

SgcoNo Civin Appgan No. 575 or 1925. 

. . April 28, 1997. i 
Present:— Mr. Jugtice Findlay, J. &. 
Musammat J ANI—PLAINTIFF—AÀPPELLANT 

versus ; e 

BAPU AND oguers—Derenpaxts— :* 

; RÉsrONDENTS. 
* C. P. Tenancy Act (I of 1920), ss. 13, 89—Occu- 
pancy  holding-—Suyrender by widow, reversioners, 
whether can question —I] indu Law-—94lienation—Gvreat 
@orlion of consideration Yor legal necessity—Trans- 
fer, whether can be set aside—Suit for declaration-- 
Conditional decree, Whether can be passed. 

A gurrendér by a widow of occupangye tenancy 
holding is not liable to be set agide by the rever- 
sioners of her husband for want of legal necessity 
as she has an absolute right in the holding as any ° 
other male tenant and not merely a life-interest as 


6 unde» Hindu Law. 


° Bikram Y}. Ganesh Singh (2), Dajiba v, Raghunath 
(3) and Vithu v. Mendri (4), followed. . 
The validity of an alienation by a widow asa whole - 
cannot be questibned ifa great part-of the fonsidera- 
tion was for legal necessity. 
Bhadaji *. Ganeshrao (5), followed. * 

a suit for a mere declaration that an aliepation 
ig, not binding on the plaintiff for want of legal neces- 
sity, the plaintiff cannot be given a decree, condi- 
tional on his paying back the amount ef consideration 
which was for legal necessity. i 

Appeal against a decree of the Dis- 
trict Sudge, Nagpur, dated the 21st Sep. 
tember, 1925, in Qivil Appeal No. ,90 of 
1925; ° 

Messrs. W. Y. Deshmukh and S. A. 
Ghadgay, for the Appellant. * 

Mr. V. V. Bose, for the Respondents. 

JUDGMENT.—The  plaintiff-appel- 
lant Musqmmat Jani’s suit for a declara- 
tion that the surrender of occupanoy *field 
No. 115 of Mauza Sakharkheda made by 
the widow of*Dasriya, the ast nfale-hol- 
der, is not dinding on her, she being the 


'dagghter of Dasriya, hag been dismissed 


in both the lower Cqutts. ; 
. The facts of the cage àre sufficiently 
clear from the two judgments on record. 
The main argument put forward on second 
appeal hgs been founded on certain re- 
marks of Kinkhede, A. J. C: in Wasudeo 
v. Bhiwa (1)*and I have been tasked, 
in the course of argufhent, to refer the 
general question of the powers ofa Hindu 
widow. wfth regard to a surrender by her 
of a “holding of her late thusband and the 
effect” thereof on the reversioners to a 

ull Bench *$» view of the remarks of the 
learnetl Additiopal Judicial Oomrhissioner 


* ().89 Ind. Cas, 44; 21 N. L. R. 62 at p. 67; A L R. 
1925 Nag.306. e e 
. . . 
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in the case quoted above. Meanwhile, 
however, the question has been fully 
discussed by Halifax, A. J. CO, in 
Bikram v. Ganesh Singh (2) and fon my 
own part I find myself in full agree- 
ment, nof only with that decision but 
with the decisions in Dajiba v. Raghunath 
(3) and Vithu v. Mendyi (4).¢ 

As a matter of fact, there is no neces- 
sary conflict between .the two earlier 
cases quoted awd the decision of Baker, 


J. C., and Kinkhede, A’ J. O., in, Wasudeo e 


| v. Bhiwa (i), As at present advised, 
therefore, -I can see no reason for ‘once 
more re-opening the question involved and 
there: was apparently no room in the pre- 

: g&nt case for a plea that the surrender 
made by Musammat Beni was impeachable 
because of fraud or any other like gxound* 
It becomes, therefore, unnecessary to go 
into the question of legal necessity, but 
my attention has been directed by the 
Counsel for ethe appellant to the find- 
ing of the lower Appellate Court con- 


. 


tained in para. 6 of its judgment. It, 


"has been suggested that &nyhow some 
Rs. 280 out of the total consideration of 
Hs. 1,000 has not. been proved to be for 
legal necessity, Even if this be accepged 
as ° correct, the principle laid down by 
Prideaux, A. J. O., in Bhatlaji v. Ganeshrao 
(5) would obviously apply. The great 
part of the consideration was, in any event, 
for legal necessity and it is difficult to 
see how, in those circumstances, the valid- 
ity of the transaction ag a whole could 
be questioned solely on, this groufid. It 
has indeed been suggested thatthe plaint- 
iff should. have got a decree «conditional 
on her paying *back the amount of the 
considefagion which fell under the head 
of legal necessity, But in the present case” 
only a claim for a decldration was asked 
for and obviously to such decree, as is 
now suggested, could, In tHe circumstances 
of the case, have been granted. 

I find mydelf in full agreement with 
the learned District Judge awd dismiss 
the present appeal. The appellant must 
bear the respondents’ eosts. Costs in the 
lower Courfs as already ordered. — . 


G. R. D. . ‘ Appeal dismissed. 

A, N.A. . 2 one 

(2) 99 Ind.” Gas. 187; 23 N. L. R. 1; 4, LR. 1927 * 
Nag. 129.1 e*t : 


P 90 Ind. Gas, 920; 9 N. L. R. 126 


(3) 4 Ind. Oas*792:5 N. D. R. 172. * , 
(5) 83Ind. Cas. 70; 20 N. L. R. 4; £ L R. 19940 
Nag. 109. : . e oe 


. . 
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PRIVY COUNCIL. 
APPEAL FROM THE Oupa JWUDICIAL Commis- 
. SIONER's COURT. 
February 17, 1927. 
- Preseni:—Viscount Dunedin,’ Lord 
Darling, Sir John Wallis and Sir Lancelot 
° Sanderson.» 4 
RAGHUNATH PRASAD SINGH awp 
OTHERS—APPERLANTS 
e versus 
DEPUTY COMMISSIONER or PARTAB- 


GARH AND OTAERS— RESPONDENTS, 
Ciwih Procedure Code (Act V of 4908); s. 110— 
Appeal *o Privy Council— Substantial question of law, 
meaning of. 

The words “substantial question of law” ins. 110 
of the Civil Procedure Oode mean a substantial 
question of law as between the parties in the case and 
not a question of general importance. 


Appeal from the Oudh Chief Court (Bir 
Louis Stuart, Kr, Chief Judge and Mr. 
Justice Hasan) in First Civil Appeal No. 40 
of 1924 dated the 27th April 1926 and 
reported as 96 Ind. Cas. 47. $ 

Messrs. A.M. Dunne and Jopling, for the 
Appellant. 

Messrs. L. DeGruyther and W. Wallach, 
for the Respondents, 


JUDGMENT. 

Viscount Dunedin, J.—This peti- 
tion for special leave to appeal really turns 
on Whether the case falls within the last 
clause of s, 110 of thee Code of Civil Pro- 
eedure. That section provides that where, 
as here, the subject-matter is over Ra. 10,000, 
then wherethe decree or firal orderappealed 
fromeaffirms the decision gf the Curt 
immediately below the Court’ passing suche 
decyeg or final order, the appeal must involve 
some substantial question of Jaw. 

. Admittedly here the decision of the Court 
affirmed the decision of *the Court imme- 
dietely below, therefore, the whole question ° 
tutns upon whether there isa substantial 
question, of law. There seems to have 


been some doubt, at ang rate, in the olde’ 


Court of*Oudh, to ewhich this one succeed- 
ed as to whether a substantial question 
of, law meant a question of gereral import- 
ance. Their Lordships ¢hink it is quite 
clear, ahd indeed it was cogced.d by 
Mr..DeGruyther, that that is mot the 
meaning bute that the words ‘substantial 
question of law" meana substantial ques- 
tson oflaw as between the, parties in the 
case ivolved.? ° . 


< Mr. DeGruytherhas really tried to show 


the Board that there is no svbstantjai” 
e 3 . oe A 3 d. e 


. e . 
. 
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question of law by more or less taking 
up the mefits bf the case and showing 
that the decision is quite obviously right. 
Their Lordships do not think that they 
would be’ quite in safety to take that view 
in a ease which certainly occupied the 
Court below ‘for a very, long time “and 
on which there is a very elaborate judg- 
ment. They, therefore, think that upon 
the face of the matter there is, as bet- 
ween these parties, a substantial question 
of law. ‘ 

Their Losdships, therefore, hugnbW ad- 
vise His Majesty that leave to appeal ‘should 
be granted in this case. 
AK f Leave granted. 

Solicitors for the Appellants:—Messrs. 
Barrow, Rogers & Nevill. 

Solicitors for the Respondent:—Soltvitor, , 

e e. 


India Office. 





LAHORE HIGH COURT. 
Seconp Orvin APPEAL No. 25 oF 1927, 
` April 21, 1927. . . 
Present: —Mr. Justice Jai Lal. 
MIHYAN MAL AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus ME 
PIRAN DITTA, PrariNTIFF AND KARAM 
SINGH-—DEFENDANT—RESPONDENTS, 
Pre-emption—V endees having rights equal to pre- 
emptor at time of sale—Loss of vighf subsequent to 
sale, effect of —Successive sales- First sale pre-empted 
"after second. sale—Second sale, whether liable to pre- 
: S ` 
Gan dee who has equal rights with the pre- 
emptor at the @ate of sale can successfully resist a 
"guit for pre-emption even if he subsequently ceases 
to possess thesq rights. Therefore, a vendee yho by 
reason of a prior purchase has become a co-sharer 
in the khate comprising the land in*dispute, can 
A idt a suitfor preemption by another co-shartr 
evertif he has lost the previous bargain in a pre- 
emption suit subsequent to the second purchase. 9 
Kalu v. Bhupa (1, Zahar Khan v. Mustajab Kan 
2) and Kehr Singh e. Mahman Singh ( 3), not Sllowed. 
sa Hadayat Ullah v. Ghulam Muhammed (4) and 
Nadir Ali Shah v. Waw (5), followed. 6 
Second appeal from *a decree of the 
District Judge, Gujranwala, dated the Ist 
Oetober, 1925, modifying that of the Senior 
Subórdinate Judge, Gujranwala, dated the 
e 18th March, 1926. 7 
Dr. G. C. Narang, for the Appellants 
Mr. M. L. Puri, for the Respondents. 
DGMENT.—This judgment will dis-* 
pose of Civi Zappeals Nos. .25 and E of 
1927, the same point *being involved fn 
* both. 
Singh 


and Arjan Singh purcHased 2 kanals 
* ° a. . 


Hi e 
MIGYAN MAL t, PIRLN DITTA, . 


On the 12th of Jung, 1924, Mihyan' e 


—- 
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of land from one Karam Singh ahd a muta- 
tion was sanctioned in their favour on the 
23rd of March, 1925. Then onthe 23rd of 
Jung, 1321 the same vendee purchased an 
other area of 87 kapals, 4 marlas by means 
of a registered sale-deed from the same 
vendor. Piranditta, respondent, thereupon 
instituted a suat for fhe pre-emption of the 
sale of the 23rd' of June, 1924 on the ground 
that he was a co-sharer in Khewat No. 91, 
83 kanals, 4 marlas of lang then sold being 
comprised in that khewzt. One of the 
pleas o$'the defendant-vendee was that 
Pirdnditja's right to pre-empt was ‘not 
superior to his as by virtue of thé purchase 
of the 2 kanals of land on the 12th eof 
June, 1924, he (the vendee) had also become 
& co-sharer in Khewat No. 91, the 2 kanals 
oflandà then sold also being comprised 
ih that khewat number. The plaintiff there- 
upon instituted a suit for pre-emption of 
the sale of the 12th of June, 1994, also, 
Both these suits have been decreed by the 
Courts below. The vendee is the appellant 
before me, . 

The only question involved in these? 
second appeals is whether 'under the cir- 
cumstances the defendant-vendee ean suc- 
ceapfully contest the right of the plaintiff 
to.pre-empt the sale of the 23rd of Jitne, 
1924,*by virtue Óf his being a co-sharer in 
Khewat No. 91 under the sale of the 12th 
June, 1924, which has been successfully 
pre-empted by Piranditta. The learned Dis- 
trict Judge has followed Kalu v. Bhupa 
(1), Zahar Khan,v. Mustjab Khan (2), Kehr 
Singh +.Mahman Singh (3) in suppost of his 
view. In the last of these cases which was 
decided bya,Single Judge of.the Chief 
Court ofethe Punjab it *was held that a 
vendee who by reason of g priorptrehase, 

ad become a landholdrin the village and 
as such was competent te resist the claim 
ofa pre-emptor with” respect to a subse- 
quent purchase; canhot, if in a pre-emption 
suit heloses the first bargain, retain the 
subjecf matter, of the second ‘bargain. But 
in at leastetwo later judgments.cited by 
the Counsel for theeappellant a contrary 
view has been taken. Reference may be 
made te Hadayat Ullah v.Ghulam Muham- 
med (4),where Campbell, J. hald that a suc- 
cessful pre-emptor is vested with the rights 
of the vande whom he dislódges, not 


(14 30 P. R. 1993. ° 
(2) 55 P. R. 1890. È : 

(3) 25 P. 4. 1988; 128 P.L. B. 1008; 51 P. W. R. 
g 


. ° 
e (4) 73 Ind. Cas, 444;°A. I, R. 1923 Lah, 529. 
. - . . 
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from the -date of the sale but from the 


daté of which he enforces his rights, that: 


js, from the date on which he satisfies the 
condition ofthe decree and brings it into 
4 operatign, and consequently that the Word 
“owner has not been*qualified by the 
Punjab Preemption Act so as to mean a 
persen who is notin danger of losing his 
ownership right at thé suitefa pre-emtor. 
Kehr Singh v. Mahman Singh (3) was consi- 
dered by the learned Judge and not approv- 
* ed, and a pre-emftion sujt brought, almost 
under circumstances similar to those in 
the present case was dism?eeed. In Nadir 
Ali Shah v. Wali (5) a Division Bench of 
this Court held that where the defendant- 
vendee was a proprietor in the village on 
the date ofthe sale in suit by virtue of 
the previous sale which had been success- 
fully pre-empted on the date of the Second 
suit but was so pre-empted after the second 
sale, the defendant-vendee had equal rights 
of pre-emption with the plaintiff and that 
the latter’s suit must, therefore, fail The 
_ facts in that case were also similar to the 
epresent one and the law laid down there 
fully governs the present case. : 
Iam aware ofthe dictum that it is open 
toa vendee to defeat the claim of pre-emp- 
tion by any legitimate device as, it Bas 
often been remarked, thai pre-emption is 
an unreasonable clog on the right of free- 
dom of contract. -Stillif the view that has 
been taken in thé cases which I have fol- 
lowed iscorrect, the right of pre-emption 
is bound to become practically a dead letter 
and title which is liable te be displaged,has 
been placed on the same footing as inde- 
feasible title. Personally I feel some hesi- 
tationin éndorsjng the viewetaken in these 
two cases but am bound to “follow the 
judgment of the Division Benchin Nadin 
Ali Shah v. Wali, (5) and the opinion of 
Campbell, J., is entiéled to great weight. 
I must, therefore, acoept this appeal, set 
aside the decrees of the Courts below and 
dismiss the plaintiff's suit with costs 
throughout, * * 
E les °- „ Appeal accepted.» 
se 85 Ind. Cas. 4182; 5 Lah. 466; A.I. R. 1925 Lah. 
M Ld 
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ISHRI v, HET RAM. 
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-ALLAHABAD HIGH COURT. 
` Second Civin APPEAL No. 402 or 1995. 
: Aptil 25, 1927. 
Présent —Mr. Justice Jabal Ahmad and 
Mr Justice Kendall. , 
: IBHRI ano orngas—DRFENDANTS— 
APPELLANTS 
* versus ° 
HET RAM—PLfiNTIFF—RESPONDENT. 
Limitation Act (IX of 1009, Sch. I, Art. 181, 
application® of —Mortgage—Detree for sale on prior 
mortgage—Subsequent mortgagee, position of —Redemp- 
tion. 
* Article 134 of Sch. I to the Limitation Aot is in- 
tended*tp protect the rights of perfons who are 
transferees for valuable consideration of absolute 
interest in immoveable property from a mortgagee in 
possession, and has no application to auction-pur- 
chasers in execution of a decree for sale obtained on 
the basis of a simple mortgage. [p. 892, col. 2.) 
After a prior mortgage is put in suit and a decrec 
for sale obtained on it, the mortgage security is ex- 
*tingutshed, and the gubsequent mortgagee is entitled 
to redeem the prior Incumbrance on payment of the 
amount due under the decree, and is not liable to 
pay the amount to which the prior mortgagee would 
have been entitled if the first mortgage had wot been 
put in suit. |p. 893, col. 1.] 
Matru Mal v. Durga Kunwar (1), relied on. 


e Second appeal from a decree of the Dis- 


trict Judge, Budaun, 
November 1924. 

Mr. Akhtar Husain Khan, for the Appel- 

lants. . 
JUDGMENT.—This appealand Appeal 
No. 420 of 1925 arise out ofasuit brought by 
ihe plaintiff for recovery of possession of a 
one-third df mahal Shib Kuar of village 
Bithani and for redemption of the remaining 
two-thirds of that mahal.. 

The facts that led to the suit giving erise 
tg*the present appeals are shortly these. 
Four (4) biswa share of village Bithani was, 
along withsix other villages, mortgaged in 
the year 1880 to one Ram Parsad for a sum 
of Rs. 1,000. The same share was agaih 
mertgaged, along with three other villages,, 
in the year 1885 to Man Kanwar. 

T debe rae subsequently was con- 
verted into a iswa mahal caMed . 
Shib Kuwar. L MARO 

The heir’ of thé prior mortgagee put the 
mortgage of 1880 in suit, and obtained a 
decree forsale in 1894. Thesubsequent mert- 
gagee of 1885 was not injpleaded as a party 
in thatesuit. The entire mahal"Shib Kuar 
wassold in execution of fhe decree" obtain- 
ed by the heirs of the prior mortgagee, 


dated the 28th of 


* and was purchased by éne Chhlddu Sipgh 
e *. 


inel q97. s . " 
‘Thereafter one Umrao Singh brought a 


* " edit in $902, jon a declaration that one-thire 


. v 
e ý * 


~ 


892 D 


of mahal Shib Kuar belonged to him, and 
was not subject “to the prior mortgage of 


1880, and that the decree obtained on the . 
‘mainly og three grounds. They contended 


basis of that mortgage” was ineffectual to 
adversely affect his interest in the one- 
third share of the mahal. He also prayed 
for recovery of possession of that sliare. 
Umrao Singh's suit was decreed with the 
result that Chhiddu Singh lost one-third 
of mahal Shib Kuar. In 1910 fala Brij 
Mohan, the successor-in-interest of the 
puisne mortgagee, brought a suit for salee 
on the basis of the mortgage of b8Q% and 
impleaded Ohhiddu Singh, amongst others, 
as adefendant tothe suit. Thesuit of Brij 
Mohan was decreed but it was provided by 
the decree that mahal Shib Kunwar was to 
be sold subject to the prior incumbrance 


created by the mortgage-deed of the year, 


1880. That decree was pift into executfon 
and mahal Shib Kuar of village Bithani 
was sold and purchased by Brij Mohan. 
Having purchased the entire mahal Brij 
Mohan succeeded in taking passession of the 


A ISHRI v, HET EAM. s 
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prior mortgagee had obtained a decree in 
1894. : < 
The suit was resisted by the defendants 


that Chhiddu Singh’s possession afwer the 
year 1897 was adverse to the subsequent 
mortgagee, the predecessor-in-title of she 
plaintiff, and the suit, was barred by .“Art. 
134 of the First'Schedule to the Limitation 
Act. It was further contended by the de- 
fendants thatthe suit wasebarred by s. 47 
ofthe Civil Procedure Code. Thirdly, they 
maintained that even if the plaintiff be held 
entifled to a decreas for redemption, he can 
only be allowed to redeem the prior mort- 
gage of 1880 on condition’ of his payingeto 
the defendants the principal amount secur- 
ed by the mortgage coupled with interest 
afthe etipulated rate computed from the 
date of the mortgage tothe date of delivery 
of possession. 

All the pleas urged in defénce were 
overruled by the trial Court, and that Court 
passed a decree in the plaintiff's fayour in 


entire mahal without redeeming the ,mort- , terms of the reliefs prayed fer in the plaint. 


gage of 1880. 

In 1920 tha heirs of Chhiddu Singh ap- 
plied for restoration of possession of the 
entire mahal on the ground that Brij Mohan 
was not entitled to actual possession of the 
mahal without redeeming the prior mort- 
gage of 1880, and as such was bound in law 
to restore hack posSession.of thet mahal to 
Chhiddu Singh. This application was 

‘allowed by the Execution Court, and the 
heigs of Chhiddu Singh succeeded in gett- 
ing back possession of theentire mahal. e 
Thereupon the plaintiff, who is tHe 
assignee of,Brij Mohan, brought the «suit 
giving riseto the present appeals claiming 
the reliefs noted „at the jnception of this 


.judgment. , | . 
The defendants to the suit were the sho- 
cessors in-interest of Chhiddu Singh. e 


“mahal Shib Kuar was subject to he prior 
mortgage of 1880 and, therefore, Chhiddu 
Singh's possession over the remaining one- 
third of the mahal was as a trespasser, and 
he was bound to festore back possegsions of 
the one-third mahal to the plaintiff. He 
expressed his willingness to pay Rs, 961-13 
as a conditién précedent to the redemption 
of, the refnaining* two-thirds share of the? 
mhal. Healleged that, on, a correct al- 
culatioh two-thirds sltare ef mahal Sifib 

e Kuar wasrateably liable oply 
“Rs. 381-13. out of the amount’ for, which the 
A * 6 


. 
* 
* . 

E . e 
$ . 


Re . . 


forea sum of * 


On appeal by the defendants the lower 
Appellate Court held that the plaéntifi’s 
claim with respect in one-third of the mahal 
in dlispute was barred by s. 470f the Civil 
Procedure Code and dismissed the suit With 
respect to that sh&re, but affirmed the decree 
ofthe trial Court with respect to the re- 
maining two-thirds share ef the mahal, 

The present appeal is by the defendants. 
All the pleas that were'taken in the written 
statement have bgen reiterated in argument 
before*us. In our judgment there is no 
substance in either of the pleas urged in 


defence. » , 


Article (34 of the Limit&tion Act applies 


to those cases in which the suit,if a suit 
for possession of inmoveable property mort- 
gaged,and is dirécted agsinsta transferee 
from the mortgagee of the mortgaged pro- 


. plaintiff maintained that only two-thirds of perty for a valu&ble'consideration. «In the 


present case neither the defendants nor 
Ohhidflu Singh their predfcessor-in-title, 
was a trangferee from the prior mortgagee 
But was an auction-perchaser in execution’ 
ofa mortgage decree. Article 134 is in- 
tended to protect the rights of Persons who 
ar& transferees for vaMiable.consideration 
ofeabsolute interest in immcoveable property 
from amertgagee in possession, and has no 
application to” auetion-purgha$ers in execu- 
tion of a deé@ree for sale obéained one the 
basig of dsimple mortgag®. 

. It is toe be moted that the subsequent 


e 
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. mortgagee, not being a party to the suit 
brought by the heirs of the prior mort- 
gagee, isnot bound by the decree obtained 
in th'atesuit. His right tọ redeem*the *prior 
mortgage remained  ufaffected, . notwith- 
. standing the sale heldin execution of the 
. decree obtained on the bagis of the prior 
mortgage. It was this righ’ of the subse- 
quent mortgagee that was recognised by 
the decree of 1916 to which Chhiddu Singh, 
the predecessor-fn-title of the defendants, 
was a party. As stated above, by that decree 
the mortgaged property waseto be'sold,sub- 
ject to the prior incufmbrance. “In other 
wordg theright of the decree-holder of 1910 
to redeem the prior mortgage was judi- 
` cially recognised by the decree passed in 
that year, and it is that right that the 
plaintiff js seeking to enforce in the pre- 
sent litigation. For these reasons we hold 
that Art. «184 of the Limitation Act has 
no application to the case and the plaintiff’s 
claim for redémption of two-thirds share of 

. the mahal in dispute was not barred by 
elimitation. cs 
No doubt byethe decree of 1910 the mort- 
gaged property was ordered to be sold sub- 
ject to the incumbrance created by the 
mertgage of 1880, but on that mortg&ge 
being putin suit and a decree being ob- 
tained under s. 59 of the Transfer of Pro- 
periy Act, 1882, the mortgage security 
was extinguishe& and, as such, the sub- 
sequent mortgagee is entitled to redeem 
: the prior incumbrance on payment of 
the amount due under the decree obtain- 
-ed on the basis of the psior mortgage, and 
is not liable to pay to the defendants, who 
are the sticcessgrs-in-intereet “of Ohhiddu 
Singh, the auction-purchaser int execution 
of the prior mofigage decree, the amount 
to which the prjgr mortgagee would have 
been entitled if the fiest mortgage had not 
been put in suit vide eMatyu Mal v. Durga 
Kunwar (1). The mortgage of 1880 ceased 
‘to existin 1894 when a decree absolute for 
sale was passed in favour of the heirs of the 
prior mortgagee, and the pPaintiff was 
entitled to a-decree for redemption on pay- 
ment of the amount to which two-thirds of 
the mahal in dispute was rateably ligble 
under the decree of 1894. On the grounds 


noted abeve .we dismiss Sécond Appeal , 


No 402 of,1925 with costs. e 
(p 55 Ind. Cas. 869; 18 A.L. 7,396; (1920) M. W. 
N. 338; 38 M. f. 2,419; 11 L. W. 229» 2 U.P, L. R. 
(P. 0.) 75; 22 Bom. L. R. 553; 32 C. L.'9. 121; 42.Ae 
364; 471, A, 11; 27M, L, Te 319; 25 O. W.* N. 397 
{P C.) : e » h 


». NP $ 
GHANSHAM DAS v. 


ANANT SINGH, 893 


. It now remains to decidg Seeond A 
No. 420 which is'an appeal by’ the oid 
against the deeree of the lower Appellate 
Oourt, dismissing his claim with respect to 
one-third of the mqhnl in dispute, By the 
decree of 1910 the entire mahal Sheo Kunwar 
was directed to We sold subject to the prior 
incumbrance creatéd by the mortgage of 
1880. That being so, notwithstanding the 
purchase made by Brij Mohan in 1916, he 
was not entitled to actual possession of 
“any portion of the mahal in dispute unless 
he redeemed the prior incumlfrance Ad- 
mittedly without redeeming the mortgage 
of 1880.Brij Mohan succeeded in getting 
the possession of the entire mahal, As 
such, the application of Ohhiddu Singh for 
. restoration of possession of the entire mahal 
* on the ground that Brij Mohan and others 
were not entitled to possession of that mahal 
without redeeming the mortgage of 1880 
was well-founded, and rightly allowed by 
the Execution Court. Now, that the plaintif 
hasina properly framed suit prayed for 


e redemption of the prior incumbrance by 


payment of the proportionate am |: 
which the property in dispute is lable. he 
is entitled to get back possession of the 
entire property of which his predecessor-in- 
interest was deprived in consequence of the 
application for restitution filed by Chhiddu 
Singh having been allowed by the Execution 
Oourt. Bodong as the “prior incumbrance 
was not redeemed, the heir of Brij Mohan 
the auction-purghaser, could. not in the 
Execution Court, resist the applicatiom of 
Qhhiddu Singh for restoratiom of possessio: 
of the mahal in dispute, and accordingly si 
holt that s. 47 of the Civil Procedure Code ` 
was not a bar to the plaintiff's glaim, and 
we allow the appeal filed.by the plaintiff * 
The result is that modifying the detree 
o$ pë lower Appellate Court, we restore. 
eet , 
o of the trial Cours with costs in 
N.H. e 


* Decree modified, | 


—— 


* LAHOREHIGH COU j 
First Cryin APPRAL No. 2140 EA 
Bi May 2, 1927, ° * ^ 
* Present:—Mr, Justice Skemp and 

Mr. Justice Broad Waya 
GHANSHAM DAS—PLAINTIRP— APPELANT . 


. ¢ © ersu. 
- ANANT SINGH anp OTHERS— DztNDANTS 
e RESPONDENTS, . . 


e Religioustrustse—Propegty aoquived b y 
id Ld 
e 


. e 
sadh desçenda 
a id . i * 
- 4 
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from mahant to chela, A shert time before 


884 . GHANSHAM-DAS v, ANANT. SINGH, 


ing to chela—Nature of property in hands of chela— 
Gift in favour of member of religious fraternity— 


Presumption as to nature of property. 

Where a gift is made in favour of a member of a 
religious fraternity whois supposed to have renounced 
the world, the gift must be considered to have been 
made in favour of the institution he serves. [pe 895, 
cols. 1 & 2. hi 

Jamiat Singh v. Raji (3), Gitrdit Singh v. Sher Singh 
(4) and Runchordas Vandravandas v. Parvatibai (5), 
distinguished. . . 

Where a property acquired by a sudh has once 
passed to a chela in virtue of his being a chela to the 


his death Ram Chand executed a Will 
naming Ghanshyam Dassas his successor. 
The whole scheme‘af the Will was to ppoint 
Ghanshyam Dass Mahant and as such 
manager ofthe property attached to,'the 
shrine. The Will began by setting forth 
that Ram Chand was Mahant and that 
there was property attached to the Dharam- 
sala. Ram Oħand had fout chelas of whom 


exclusion of natural heirs, the property in the hands$ three were unsuitable for various reasons 


of the chela meist be regarded as religious gfoperty. 
[p. 894, col. 2, p. 895. col. 1.] 
Ram Singh v. Nehal Singh (1), followed. 


First appeal from a decree of the 
Senior Subordinate Judge, Mianwali, dated 
the 31st May, 1922. ` 

Messrs. Hargopal and Jagan Naih 
Bhandari for Lala Badri Ras, R. B., fot the 
Appellant. . 

Mersrs. Jagan Nath Aggarwal and Lal 
Chand, Malhotra, for the Respondents. 


JUDGMENT. 


and Ram’ Chang.appointed Ghanshyam Das 
to be mahant and gaddi nashin. A passage 
relied upon by the appellant rufis. , "After 
my death Ghanshyam Dass shall be extitbed 
to realise the income of my property and 
to spend itaecording to the prevailing 
praetide," butthe very next sentence is 
that Ghanshyam Dass shall not bé entitled 
to incur excessive expences detrimental to 
the dharamsala. Ghanshyam Dass was 
directed to carry out all duties towards 
dharamsala like previous mahants „and to 


Skemp, J.—The suit out of which this e do everything in accordafice with past. 
' appeal has arisen was lodged owing to and present practice. He was vested with” 
proceedings under the Charitable and all the rights that the testator enjoyed and 
Religious Trusts Act (X1V of 1920). Two declared to be the owner of any other pro- 
persons named Jit Singh and,Das Ram pe»ty which Ram Chand might acquire. 
madean application unders.4 of that Act The property ip suit falls mainly into two 
setting forth that certain properly belgnged  clausds: (1) Three wells with land attached 
` toa Dharamsala at Bhakkar and praying and (2) house and shop property in Bhakkar. 
that accounts shofild betaken.e The Court The first well was made alsout the year 1838 
directed that accounts should be taken and by the Sikh Kardar at hisown expense for 
thereafter the, present appellant Bhai supply of water to travellers and ultimately . 
Ghgnshyam Dass lodged a’suit for a declara- gifted by Sankalp to the first mahant 
tion that the property in question which Kishen Das. The second well was sunk 


“was detailed in the plaint was his private 


render accounts. The plaintiff who describ- 
ad himseM as chgla of Rbai Ram Chand, 
a fakir Sewapanthi, relied upon a Will 
* executed by Ram Chand. The defendagts 


about ten years later and given to Kishen 


* property and that he was not liable to Das by way of dharamarth. The third 


well is tle earliest in pointof time being 
unk about 1818 by Kishen Dase himself, 
1t is called Dharamsalawala. 

The house property, wis mostly acquired 


admitted the detail of the property and by the testator Ram, Chand during his life- 
. the factum of the Will but pleaded that it time and most of itis in the imntediate 
"merely made the plaintiff manages of the vicinity of thedharamsala which apparently . 
Dharamsala and of its ptoperty. The Sub- Ram Chand wished to exténd. 
ordinate Judge framed asingle issue, whe- ^. Now there is not the slightest doubt that 
ther the plaintiff was the aksolute ownerof. the wells made by of gifted to Kishen Das 
the property in dispute. He found,that the must be regarded'es property, belonging 
property belonged to the Dharamsala and to the shrine. In Ram Singh v. Nihal Singh 
dismissed the suit. t (1f Powell, J., wrote “No one would have 
The plaintiff bis appealed'and theques- arfy Youbt that if a sadh himself acquires 
tion for determination in appeal isthe same” property;end,does not devote jt to religious 
as inthe lowersCourt. , . ._ ° purposes, he remains absolute afbiter of the 
The first Mahant of*the Dharamsala 5n disposal gf the property; byt if the propbrty 
e question was Kishen Dass., He wassucceed- * has ance passed toa chela, in virtue of hie 
td by "Hardial „and Hardial.by Ram . 2 : Tu 
Chand.. Inteack casó the succession: was 
* . 


£1) 136 P. R, 1389at p. 470, $ 


. 
» 

4 * 

$ . . 
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being chela to the exclusion of natural heirs, 
it certainly would be only reasonable to 
hold that the chela must treat the property 
as relgious.” .. 

This passage was quoted with approval 
ine Indar Singh v. Fateh Singh (2). 

Mr. Hargopal who appeared for the appel- 
lant urged that these . cases were dis- 
tinguishable because there were natural 
heirs. The mabants of the Sharamsala in 
questionare Sewapanthisacelibate érder (see 
explanation in Vol. IIL ‘of ,Rose'8« Glossary 

_of Punjab Tribes and Castes). The mahants 
being celibates there could be no question 
of natural heirs and as already noted 
succession in each case has been to a chela. 

As to the other property acquired by 


kind who issupposed td have reno 
the "world to acquire property of his 
distinct from thé' institution whic? 
Serves, 67, 6 
Another way of looking atthe mat 
that the plaintif on whom the onus 
bases his title one Will which begin 
setting forth that the eDharamsala 
property. The plaintiff has claimed 
entire property attached to the Dhara, 
eand has denied that the Dharamsalc 
any roperty ofits own, He Bas proc 
only one witness Bogha Ram who sur 
this contention. On the other hand hi: 
witness Khan Chand states that the pro 
attached to the Dharamsala cannot bi 
without necessity and Lala Moti Ra: 


Ram Chand it was alleged that mone "of. Honorary Magistrate of Bhakkar who att 


the documents on the record make ally 
reference to holding the property in trust 
for the @haramsala and that they may be 
read asif Ram Chand had bought in his 
own name. It is here that the construction 


tife Will gives history of the shrine: 
shows that the earlier mahants were reli 
men who abandoned their families 
became sadhus, None of them He 
could sell the property attached tc 


.of the Will becomes so important, it isẹ dhargmsala for his personal requiren 


*iucapable of any constructién except that 


RameChand was endeavouring to find the 
best possible Mahant from among his 
chelas who would manage the dharamgala 
and its affairs. 

The áppellant's Counsel'referred toS amiat 
Singh v. Raji (3) Gurdit Singh v. Sher Singh 
(4) Runchordas Vandravandas v. Parvatibai 
(5). The two last mentioned rulings dealt 


` with the creation of trusts for dharam or 


dharamarth by Will which were held to 
be invalid for vagueness and have fto bear- 
ing on the present question. But in Jamiat 
Singh v. Raji (3) the custodjam of a shrine 
was held to be the private owner ef property 
gifted “ta him ag dharamarth. If this view 
be correct it may' be distinguished on 
two grounds: (Ij*that tlfe gift was made 
to the custodian himself and not to his 
predeeessor and (2) in th&t case the donee 
was held tobe the custodian of a shrine 
and not one of the members of a réligious 
fraternity while ag alredy noted .these 
mahants were . Sewapanthis of whom Mr, 
Roses said “They are celibates and eat 
and share, together.”. It would be diffi- 
cult for a «member. of a sect of this 
(2) 59 Inde Cas. 734; 1 Lah. 510; 6f P. W. R 1820; 
49 P. L. R. 1931. ; “9 0% f 
(3) 53 Ind. Uas. 577; 109 P. R. 1919. . 
^ (9) 14 Ind. Cae. 247; 78 P. R. 1912;*634P.. W. R. 1912; 
6 P. L. R. 1012, ° . 6 
(5) 23 B. 725; 1 Bom. L. R. 607; 3 C W. N.e621; 26 
FX T Sar P.O. Jo 543; 2 Ind. "Dee. (x. 8.) 385 


He said that the present dispute 
arisen because Ghanshyain Das had 
to himself a goldsmithwoman. 

It hardly seems necessary to 1 
authorities that monies saved from 
income of the shrine should be sper 
the shrine. In my opinion the pl: 
has failed €o discharge the onus of pr 
that the property set forth in the plai 
private property and I would dismis 
appeal with cost$, 

, Broadway, J.—Iagreo.e 
R L. Appeal dismis: 


"e — 
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. PATNA HIGH COURT. 
APPEAL FROM APPELLATE OmnpER No. 
or 1926, 

e... November], 1928. 
Pyesent:—Mr. Justice Rossand 
Mr. Justice Kulwant Sahay. 
BISHUNDEO SAHU--APPELLANT 


. versus 

* MAHADEO PRASAD SAHU— 
7 RESPONDENT. : 
Bengal Tenancy Act (VIIT of 1885), Sch, 
Art. ei—Execution of dacree—Dismissai 0f a 
tion,” improper—eLimitation, empiry, 0$ —Contin 
š of execution by amendment, whether perpissible. 
In order thata subsequent” application for 
tiom may be treajed as being im centinuation 
previots applicatjon, tle previous application 
-haye been dismissed without any default 8n* th 
of the dectee-holdes, and the scope and gharac 
a e two appligations must ,beghe same, [p. 8 
oh se e Pe 


. 
* Y * 
08 
* . 
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tion’ by way of amendment and such amendment*may 
be made even after the expiry of the period of 
Jimitation for execution of the decree, where the 
amendment has become necessary as the result of 
an improper order passed by the Court, for instance, 
where a previous execution application was dis- 
missed for no fault of the degree-holder. [p. 896, col. 


Appeal from a ‘decision of thee Subor- 
“dinate Judge, Muzaffarpur, dated the 
‘17th of March, 1926, reversing that .of the 
` Additional Munsif at Muzaffarpur, dateg the 
Qist November, 1925. . 
Mr. Rai Tribhuban Nath Sahay, for the 
Appellant. 
Mr. Bhagwan Prasad, for the Respond- 


. dUDGMENT. e 

Ross, J.—This appeal saises a questigu 
of limitation. The decree under execu- 
tionis a rent-deeree for -less than Rs. 500 
and, therefore, under cl. (6) of Sch. III to the 


Bengal Tenancy, Act it had tobe executed ~ 


within three years. The dedree is dated 
the 3lst May, 1921. Execution was taken 
out onthe7th June, 1923, but that case was 
dismissed. On the 30th May, 1924,asecond 
execution wastaken under which five plots 
of the judgment-debtors holding were 
sought to be attached. This case was dis- 
missed for defaulton the 23rd Septentber, 
1924, but, on an application for peview, was 
restored on ‘the 6th December, 1226; and 
the 15th May, 1925 was fixed for sale. In 
the meantime an auctionwpurchaser under 
a pfevious decree bad filed a claim which 
was allowed off the 9th May. 1925; and, om 
. that date, the execution case was dismisged. 
On the 8th Jtne, 1925, the present applica- 
tion was made with a prayer that it should 
be: treated as bei*g in cohtinuation of the 
previous application; andin this applióa- 
tion the property specified in the previowms 
application ande some newly áddeù pro- 
*perties were soughtsto be sold. M 
The question is whether the application 
of the 8th June, 1975, should be treated as 
an application in continuation of that of 
thé 30th May, 1924. The tests have been 
laid down in mora than one case. The 
previoug application must have been ,dis- 
missed withogt asy default en the paft of 
the  decree-holder, and 
character of the two applications must be 


the same. It'is “concede? on* behalf ef*tbe 


judgment-debtor-appellant that the fist. Z.K. e 
e 


“sonditiomis fulfilled; but tt «is cêntended 
phat the second je noh, inasmuch as new 
| : : ] : 


3 . 
. 
. 


5 P . 
BISHUNDEO SAHU Q9. MAHADEO PRASAD SAHU. 


During the pendenqy of.an execution application. 
additional properties may be entered in the appliea-. 


the scope and, 


. 
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properties:have been now added in the 
application. There are.cases, the authority 
of which isnot disputed, which show that 
. during thô pendency of an executign® ad- 
ditional properties fnay be entéred inthe 
application by way of amendment. Nqw 
the -question is whether this addition van 
be made after the” date of limitation 
where the previous execution case has been’ 
improperly digmissed. It seems to me that, 
while it cannot be. said that the Muneif 
acted witleout jurisdiction in dismissing 
‘the execution cast, yet the order was wholly 
illegal and should not operate to*the pre- ` 
judiceof the decree-holdet. He ought gs 
far as possible to be put in: the same | 
position as if that order had not been 
made. The learned Advocate for the ap- 
"pellant concedes that if the application had 
been made on or before the lath May, it 
might possibly have been treated as an 
application in continuation of the previous 
case” But as it was not made until the 
8th June he contends that ,there was no 
“longer any opportunity for the decree-s 
holder to amend his application, Ip my 
opinion this is not. a correct way of look- 
ing at the matter. The claim was allowed . 
on the 9th May, that is, six days befere 
the dgte for sala Thereupon it became 
necessary for the decree- holder to ascertain 
whether the judgment-debtor had other 
properties to be proceeded against; and it `- 
must be taken that, if on the 15th May, 
he had applied to the Munsif for time’ 
to ascertain thesé properties, ‘time, would 
have been given the application being of 
a reasonable character. The present ap- 
plication in e#ecution wag made on the 
8th June "within a reasonable time from 
éhe date on which the clf&im wa8 allowed. 
If the decree-hobder is,90t to be pre- 
judiced by the illegal *order dismissing the 
case, I think thaé, as ¢he execution cage was 
dismissed without any default. on his part 
and the amendment (for it is virtually an 
amendment of* the application) was made 
within a ‘easonablg* time from the date 
when amendment kecame * necessary, the 
application ought to be treated as an ap- 
pligation in ‘continuation of the? previous 
execytion. : 

he appeal must be  dismrissed with 

* o 


costs. : * 
EÉulwant«Sahay,J.-Iggree.  , 
. Appeal dismissed. - 
. . bi » " 
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ALLAHABAD HIGH COURT. 
CxtuinaL Revisrox No. 251 or 1927. 
n May 12, 927. ° >° 
Present :—Mr. $ustice Dalal. 
NASIR AHMAD AND OTH£RS—AÀOCUSED— 
e APPLICANTS 
vérsus e 
EMPEROR—Oprosits Parry. 
Criminal Procedure Code (Act V of 1898), ss. 107, 
119, 118~Security Proceedings—Ac8used ready to give 
security— Magistrate, whether bound to take®prosecution e 
evidence and hold enquiry. - LORS 
When an accused, called upoxi # give secuxity for 
keeping tke peace, says thal he is willtng to give 
security it is suffigient proof that it is necessary 
fow keeping the peace that he should execute a bond, 
and it is not necessary that the Magistrate should 
in such a case take the prosecution evidence and 
hold an independent inquiry as to whether ij is 
necessary for keeping the peace to bind@over thee 
accused. Tp. 897, col. 2; p. 898, col. 1.] s 
. Chander Shekhar v.' Emperor (1), Ram Chandra 
Halder v. Bmperor (T) and Prem Singh €. Emperor (8), 
not followed. 
Ran Charan *. Emperor (4), Mul Chand ve Enpperor 
(5) and Prathipait Venkatasami v. Emperor (6), dis- 


, tinguished. . 
- jJ 


Üriminal revision froman order of the? 
Sessipns Judge, Moradabad, dated the 8th 
of January, 1927. 

Mr. B. Malik, for the Applicanis. 

The Assistant Government Advocate? for 
the Crown. . B 

JUDGMENT.—Abdul Raufand certain 
other persons have applied in revision for 
the setting aside of two orders under s. 118 


` of the Code of Criminal Procedure that they 


should furnish security to keep the peace. 
What happened was thaf'upon a report of 
the Policethe Magistrate,tn that information, 
issued notjce to these persons to show cause 
why they should not be drdered to exe- 
cute bends without sureties für keeping 
the peace for a Gersain period. On tha 2Stle 
of Octobez Absal Raué appeared in the 
Court of the Magistr@teand stated *Muchal- . 
ka dega chahta hun," €. e. ho is desirous of 
giving a bond. The Court thereupon 
ordered that i£ he was so desirous he should 
file the bond * and on the 29th of Ostober 
he filed the bond. Oh he 12th of November, 
the other applitants desired that they should 
be permitted to enter into personal bonds, 
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pérsonal bonds for keeping the peace for 
one, year on the same day, the 12th of 
November, 1926. The appeals of these 2p- 
plicants to the Sessions Judge were dis- 
missed, and they hav¢ now come here in 
revision. The learned Counsel, who put Lo- 
fore me all thé case-law on the subject, 


‘argued that under s. 118 an order to exe- 


cute a ebond may be ‘passed only when 
upon inquiry itis proved that it is necos-* 
sary for keepiag the peace that the person 
in respect of whom the inquiry is made 
shoultl execute a bond. The rhquiry order- 
ed unders. 118 is " such inquiry "—a re- 
petition of the words used in s. 117 (2). Such 
inquiry, according to s. 117 (2)shall be made, 
as nearly as may be practicable where the 
order requires security for keeping the 
pégce,in the manner hereinafter prescrib- 
ed for conducting trials and recording 
evidence in summons cases. ‘The preceduie 
as to the trial of summons-cases is laid down 
in Chap. XX of the Code of Criminal 
Procedure. “Under s. 247, when the accused 
appéars the Magistrate has to tell him the 
particulars of the offence of which he is 
accused and ask if he has any cause to 
show why he should not be convicted. All 
this wasedone inthe present case by ihe 
issue of the notice to Abdul Rauf, and in 
the*case of the others when they ap- 
peared before the Cogrt, and the Court 
made preparation for reccrding*the eviderce 
for the prosecution. "Then under a. 212, if 
the accused admits that de has committed 
the soffence of which he is aeeusedp his 
admission shall be recorded? as nearly ag 
pogsible in the words used by him; and, , 
if he shows no suflieient cause why ho 
ghould nót be convicted, the, Magistrate 
may convict him accordingly. In tho 
pékseat case statements of the applis 


-cants were recorded as far as possible in 


their 6wn words. In one cese, on the crder- 
sheet, afd in the otherease, by*the Macis;. 
trate hifnself on 12th of November. Tke 
note of the Magistrate is, "At this stage 
the accused" (that is those other than Abdul 
Rauf) " Pray that they may be allowede to 
enter ifto personal bondg for Rs. £00 each 
without sureties for, keeping the peace fcr 


They made this 3 Aber as is appéayent 
fromthe record, after the Court had,wyit- a period ofone year”. t was argued that 
ten the wérds "P. W. No 1”, presumably in e this was not an admissjcn that, they were 
preparation tof reccrding the” Statements ready to commit a breach of the pegée. 
of «he first progecution wituesp. As these When an accused? galled pon to give ge- 
applicants expréssed their willengness to, curity for keeping the peace, saysdn terma 
enter into personal bonds no qvidends was that no prosecfition evidence may be rge 
recorded ; they were allowed to enter into oerded ahd-he is willing to give security it 
8j E . d . e ' * 
VE ` . . ° r 
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is sufficient ‘proof that it is necessary for it would be -illegal not to record such evi- 


keeping the peace that he should execute a 
bond. It should not be- forgotten that the 
Magistrate had previous information . on 
which he issued notice under s. 107, and 
the willingness,of the acgused himself to 
give a bond substantiated that information 
and proved ite truth. If the accused did 
not admit the danger there was as to his 
z breaking the peace, he neednot have spoken 


dence. He appears to*have modified his 
view ,subgequently when he delivered his 
judgment in the ease of Ghariba v.&Empe- 
ror (2). The facta of the case of Ram Charan 
v. Emperor (4) were different. There, in a 
trial upon a natice to bind over for good 
behaviour, whefe the procedure applicable 
would be that of a warrant case, the 
Magistrate, whe directed thgt security should 


words which would convey that impression, be'take, did not act on any plea of guilty, 


to any ordipary reasonable being. Jnthe but held.*» full, imquiry and formed 


present case; in my opinion, there “was a 
full inquiry as laid down in s.117 (2) of 
the Codein ihe manner directed in Chap. 
XX of the Code. Ifail tosee what fur- 
ther inquiry was possible. Personally I 


should consider a Magistrate exceedingly , 
foolish if, in spite of the person to whom, 


the notice was issued expressing his will- 
ingness to enter into a bond, he went on 
recording prosecution evidence which was 
not likely to favour the accused. From 
the attitude taken up by thé accused it 
was certain that be would not Géross- 
examine the prosecution witnesses. It 
would be reducing proceedings to afarce 
to insist upon a Magistrate togo on record- 
ing prosecution evidence solemhly when 
the accused person took no interest in it 
and was ready to admit its truthfulness. 

As regards the ease-law on jhe subject, 
the only cate cf this Court which supports 
the argument put forward by the learned 
Counsel is that of -Chander Shekhar v. Em- 
perot (1). As itis not reported in any of 
&he two recognized Law Journals of this 

» Court, namely, the Allahabad Law Reports 
and the Allahabad Law Journal] I do not 
feel mysel$ bound to follow it, particularly 
when in Ghariba v? Emperor (2) Mr. Justice 
‘Walsh in delivering judgment, dissentiieg 


from this case, noted that he had congult@d 


Mr. Justice Ryvés who delivered the judg- 
‘ment in Chander Shekhar's case (1) and that 
Mr. Justice Ryves had ethen agreed with 
his view. Mr. Justice Walsh inthe judg- 
ment he delivered in the case of Jagdat 
Tewari v. Emperor (3) gave itas his opinion 
that the better proeedure would be fo record 


evidenas for the prosecution in a casedike ` 


that. He did.no* lay down “any definite 


his 
opinton of tke &ccused person's bad charac- 
ter-on the basis of that inquiry,sánd when 
the convieted person appealed, the learned 
Sessions Judgereferred only to the accused's 
offer to give security,and the learncd Judge 
of* thia Court very rightly criticised 
this procedure of the Sessions Jul « and 
referred the case back to him to decide 
on the merits whether the applifant was a 
bad character or not. With gllrespeet, it 


may be submitted that the general obser- 


vations of the learned Judge on page 318*. 


of the report afe possibly a little too wide. 


The learned Judge is reported to have said, 
“Tn cases arising under s. 107, Oriminal 
Progedure Code, it has been held times 
without number that the Magistrate shotld 
hold an independent inquiry and" should 
not act on the mere readiness of the accused 
tofurnish security.” I hay already noticed 
two of the cases cited by the learned Judge. 
The third case cited wasthat of Mul Chand 
v. Emperor (5) decided by a Judge of 
considetable reputation of this Couig. The 
facts in Mul Chand's case (5) were not in con- 
formity with the facts ofthe present case. 
There Mu] Chand did not admit that he 
was a person likely to commit a pfeach of 
the peace, but rather put inalong state- 
ment alleging thé contrary. What he ad- 


‘mitted in the statenfent was only enmity, 


and from that ‘stat@ment the Magistrate 
was not justified in presuming that Mul 
Chand *was likely to commi% a breach of 
the peace. ,The learned Judge, as was to 
ba expected from him, "if I may sag so with 
respect, has made ueference to s. 242 of the 
Code of,Oriminal Procedure, and it is obvi- 
oum"that he would not have ordered further 
inguiry if he had accepted Mul Chand's 


ryle on the subject, and did not hold thate statement, as an offer to give se¢urity for 


(M 54 Ind. Cag. 411; 21 Cr. L. J. 59. 


(2) 81 Ind. Cas. 288; 21A. J? J. 882; 10 O. & £ L, 


$.11; 46,4. 109; A. L R. 1924 All*269; 25 Or. L, J.e et RTAS 


0: L REG A. 21 Or.* . 

“PA, 54 Inf Cas, Tth; 2 U, P. L. R. (4) 38; 21 Cr. L, 

ji. oct 
e 


P] . 


keeping thé pface. The point*o€ difference 
(4) 92 Ind. Cgs.4882; 24 A. L. J. 317; 27 Or. L. J. 970; 

r.; A. I. R. 1926 AM. 614. 

«5) 28 Ind, Cas. 653; 

Cu. L. 9.61, >. 


T gage of 24 A, .L, d, 


H A. c0; 12 A, L. J, 3262; 16 
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' ` between this judgment and thë judgments 


of other Courts quoted by the learned 
Counsel is that in the other judgments 
Yeigrence to Chap. KK of the" Code is 
entirely omitted. "Phe case of Prathipati 
e Venkatasami v. Emperor (6) of the Madras 
High Court is somewhat different, as there 
was no statement’ of the accused but only a 
Statement of his Vakil. The Calcutta and 


. the Punjab cases, howeyer, fully support 


the contention of the,learned Ceunsed. They 
are Ram Chandra Haldar ve Emperor (1), 
and Prem Singh v, Empevor (8). In neither of 
these #cases the point appears to have been 


e noted that tite inquiry referred to in s. 


118 is onelaid down in s.117 (2) and is 
Similar to that detailed in Chap. XX for 
summons-oaseS. When there js sach a 
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PATNA HIGH COURT. 
CRIMINAL Ravision Nos, 128 AND 136 or 1927. 
"May 17, 1927. 

Present; —Mr. Justicé Sen. 
Criminar Revision No, 128 or 1927. 
KUMAR PRASAS—PETITIONER 

© Versus 
EMPEROR—@pposire Parry. 
Ceiminat Revision No. 136 oF 1927. , 
'BASDEO LAL —PETITIONER 


2 


versus 

`% ° EMPEROR—Opposips Parry, 
- Criminal trial—Preliminary * enguiry—Accused, 
whether bound to disclose his defence—No inference 
from non-disclosure—Failure of the essentials of 
prosecution case—Theories consistent with innocence 
to be accepted. 

There is no duty cast upon an accused person to 
disclose his defence in the course of a preliminary 


glaring omission inthe discussion of fhe e enquiry, and n@inference can be drawn against the 


question, I think it will not be presump- 
tuousefor me to differ from ‘those rulings. 
I would ordinarily have referred this 
matter to a Bench of two Judges “but rc- 
frain from, doingso in this case, because 
even if I had accepted the learned Counstl's 
view of law I would not have interfered. 
It is obvious to me that the applicants are 
playing the Court a trick. They and the 
«members of the opposite faction Have all 
. been bound over. Ine order that the trial 
Court may obtain bonds from the members 
of the opposite faction, they were ready to 
offer themselves to be bound over, but 
now after bonds were taken from the 
members of the opposite party. and those 


pergons did not appéal, they seek to take, 


an advantage by discovering a flaw in the 
procedure of the Magistrate. Whatever 
the law on any matter may be, I shall 
newer be induced to grant relief to any pers 
son Whom [suspect of an attempt to cheat 
a Couxt, ee . 

I dismiss these applications. 
* Applications dismissed, 
L. J. 407; 2 M. L. T. 329; 6 Or. 


4 35 c bis; 8 O.L. J. 68; ROLL, 3.198, 
nd. Cas, 671; . R. 1997 Or; 18 Or, L.J. 
847; 36 P. W.R, 1917 pr. $ : 


ANAL, 
(6) 30 M. 330; 17 M. 
L. J. 278 


accused from yon-disclosure ofhis defence at that 
stage. [p. 902, col. 1.1 
Where the essentials of the case for the prosecu- 
tion fail and the Court has to rest the,case for con- 
viction, nob upon eviden^e, direct or circumstantial, 
but upon ont or two alternative theories and where ons 
of» the said theories is consistent with innocence and. 
the other inconsistent, there is no justification for 
accepting the theory which is inconsistent with such 
ianacence. Such a courseis contrary to the funda- 
mental principles of British justice. [p. 903, col. 1. 
Criminal revision against an order of the 
Sessions Judge, Muzaffarpur, dated the 10th 
Webruary, 1927, modifying that of the Sub- 
Divisional Magistrate, Bettiah, dated the 
23rd D&cember, 1926, A 
Messrs. Manuk, S. P. Varma J. N. Sahai 
and K.N. Laj, for the.Petitioner, in Revi- 
sion No. 128 of 1927. D . 
Messrs. S. P. Varma ana H, P. Sinha, for 
the Petitioner, in Revision No. 136 of 1927, 
* *Mr. W. H. Akbari, for the Crown. : 
JUDGMENT.—The petitioner Kumar 
Prasad, Sub dnspectos of Thana Jogpmti in 


e Sub-Division Bettiah, has been cenvigted 
.- € ünders, 347 of the Indian Penal Code and 


gefitenced to undergo rigorousimprisonmentee 
for Zix months and tg pay a fine of Rs. 300. 
Tne petitioner, Basdto Lal has been convict- 
ed ander s. 16fof the Indian Penal Code ang e 
santenced to undergo rigorous imprison- e 


* ment for six months and to pay a fne of 


3.40. Both the conyictions are bised upon 
the *same set of facts. E å 
* The cage for th'e prosecutjon nfay be stated 
aa follows:—On the 16th ugust, 1926, one 
Galli Mian lodged ‘an information against 


n Pre ." Kurban end eight otifer$ under s. 147 of 


. the India Penal Code. On the Vth August, 


1926, oua of these then Sayeed lodged a 
complaint before, jhe Sub-Divisional Officer 


“against Gulli and others under 8.24 of the. 


. t 
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Cattle Trestass Act. On the 19th August 
the Sub-Inspector Kumar Prasad went to 
the village Baisia to investigate the casé 
started by Gulli Mian. It id alleged that 


after he had ‘keard ope ox two of Gulli's- 
witnesses he was given a bribe on behalf 


of Galli by Basdeosthe petitioner in the 
other case, said to be the Sub-Inspector’s 
agent for the collection’ of bribes; that he 
then refused to hear the evidence ofthe 
men accused in the information or to ’re- 
lease them on bail. Seven of them who 
were present ware roped together, rough” 
handled and led -by the Constables and the 
chaukidar to the Police Station, six miles 
from the village, where they were put into 
stocks for the whole of the night. It is 
further alleged that, next ‘morning, they 
were required to clean the Sub-Inspector'á 
stables by carting manure and fefuse there- 
from. They were not released until they 
had been made to execute two hand-notes, 
one for Rs. 800 signed by allof them and 
another for Rs. 43 signed by oneof them, 
namely, Kurban..The Sub-Inspector was 
to get the latter ssum, and the other hand- 
note was to he destroyed ifand when they 
withdrew theircomplaint against Gulli in 
the rioting case above-mentioned, The, 
seven men were released onthe 20th August 
after executing.the hand-notes (the prosecu; 
tion say inthe evening; the accused say at 
94.M.in the morning? The pointeis im- 
material. Onthe 22nd August a cbarge- 
sheet against all the accused in the riotiug 
case instituted by Gulli, th&t is against 


Sayeed, Kurban apd others was submitted. “in the village being unproved the question. 


On the 23rd a petition of complaint by one 


Yusuf (one of the seven men above mentios-* 


ed) against the Sub-Inspector and Basdeo 
Lal and two Constablegand a chaukidar was 
filed. This isthe foundation of the present 
cas. The chaukidar and the two Constables 
have been acquitted. On the 24th August 
the charge-sheet was received by the Mugis- 
trate and the trial was*üixed for the e30:h 
August. The learned Magistrate*framed 
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gey at Jogapatti Thana wrongfully confined ' 


urban, Yusuf Mian and, others for the 
purpose of extorting property and thereby 
committed am offence punishable unger 
8. 347 of the Indian Pefal Code, and within 
my cognizance. 


Thirdly, that you on or about the 20the * 


day of August at @Jogapatti Thana used 
criminal force with intent to dishonour 
Yusuf Mian and others by compelling them 
to dig and carry manure and né&xious matter 
amd thereby gommitted an offence punish- 
able under s. 355 ofg¢he Indian Penal Code 
and within my cognizance.” 


The learned Magistrate framed thé follow- : 


ing issues for decision: — 
1. Was bail offered and, if so, why was it 


refused ? . 
3. Was a®oribe offered and taken in the 
*village? 


3. Was a bribe extorted at the Thana, 

4. Were the accused buffeted ? 

5. Were the accused forced t$ perform 
demeaning tasks at the Thana? | . 

Ge Was the Sub4nspector's conduct mali- 
cious ? . : 

He found the firstand third allegatiohs 
proved,the second aud fourth not to have 


been proved; the fifth he disbelieved, and. 


the sixth issue he hgld to be reduudant. 
The main'questions, therefore, that came 
up for consideration in appeal before the 
learned Sessions Judge were thdse represent- 
ed by issues Nos land 3. 

It is to be observed that the allegation as 
to the bribg having been offered and taken 


must necessarily ariseas to what was the 
object on the patt ef the Subk-Inspevtor to 
refuse bail tosthe complainant’s party or 
fo qetain them at the Thana, not to speak 


ofthe indignities allggedto have been in- . 


flicted whica had been entirely diabelieved. 
The learned dessioug Judge deals with the 
question of refusal of bail from several 
points of view. ‘The first poing that he 
notices is that the womplainaut’s party were 


A *he following charges a gainst the petitioner fairly, well-to-d@ people andy therefore, ‘prima 


Kumag Prasad:— Sot a 
“Firstethat you or or about the 19tb,day 


*facie ina position to obtain bailors, that 
bail was actually offered by à mane named 


of August, 19-6, at Bai-ia being a peblic  Kualil P. W. No. 4; that tne injuries &uflict- ` l 


Servant abetted one Basdeo Lal in taking 
gratification in Order “by corrupt and illegal 


ed ia the riot ware: ratner*slight and the 
Suo-Ifspector nged not have been eo otti- 


means toinfinence a public servant, being cious in requémiag bail; that personal re~ 


Yourself, and thareky committed, an offengee cognizanceb would have been suffisent, Ee, . 


punishable tinder s. 164 of the Inslian Ponal 


O ge, and Within my eognizaneg. , . 
setandly, ‘that you on or about the same 
. N s . 
e ` . * 


further obse: yeg that aluhoughe tne avory or 

* tne" vurioe» indiguitues cast upOQ Ue mem- 

Pers ofthe complainant's pagty has not beea 
= H 


E 


` 


» opinion, would not 


e two distinct classes. 


[1021, C: 19971 i 


they were putin Stocks atthe Thana and 
that, although there was no lock-up in the 
Police Station, stocks could ngt have been 
intended for persons-of that class. The 
Sub-Inspector’s conduct, therefore, in his 
inspire confidence in 
"his good faith. „He ¢oncludes “That the 
Sub-Inspector may have thought that he 
could extort money from them more easily 
by subjecting them to indignities. Ccnsi- 
deration for their dignity was likely to įn- 
fluence them more than the Success of their 
complaint against Gullf or hig case against 
them** All these considerations fall into 
The first relates to the 
refusal of bail by the Sub-Inspector and the 
second to the use of stocks in the absence 
of lock-up at the Police Station. With*regard 


RUMAR PRASAD Y, EMPZROR, 
. Bubstdntiated yet the fact remains that 


ju, n 901 
enough, there is no discussion in the judg- 
ment of the learned Magistrate regarding the 


«payment of Rs, 43 to the Sub-Inspector. The 


learned Sessions Judge while referring to this 
fact does not choose to deal with it himself. 
I have heard nóthiug in the argument ad- 
-vanced by the learned, Counsel appearing 
for the Crown, with regard to this alleged 
payment ofthe sum. of Rs. 43 to the Sub- 
Inspector. What then could have been the 
reason on the part of the Sub-Inspectoreto 
refuse bail and to detain the prisoners 
ig cystody? Failing to substantiate the 
edse relating tothe paymeft of Rs, 43, the 
prosecution falls back upen the case as to 
an alleged hand-note for Rs 350 having been 
taken from the prisoners, It is to be 
observed that in the charge unders, 347 
of the Indian Penal Code all that is stated 


to the former one cannot help coming*to thee "is that the sSub-Inspector wrongfully con- 
conclusion from all that appears on the. fined the prisoners for the purpose of ex- 
evidehce as summed up in’ the judgment torting property, without mentioning any- 


that the utmost that can be said,against the 
Sub-Inspector is that he- exercised his dis- 
cretion rather harshly. It would not leag in 
any case to an inferencé of mala fides, un- 
less there “were some other ulterior motives 
disclosed in the evidence, for instance, the 
prospect of a bribe to be recejved in 
which event andin which event only he 
had made up his mind to release the prison- 
ers. Astothat I shall have to consider 
the facts oféhe case later on. Suffice it to 
say for the present that the reasons given 
by the learned Sessions Judge for holding 
that there was an absence of good faith 


onsthe part of the Sub-Inspectot in refusing, 


bail are ¿based upon surmises and conjet- 


tures. With reference to the use of stocks. 


there can be no doubt thatgt isa remnant 
ofthe barbgrous practice of olden days, bwt 
we have nothing to do with that iñ the 


present cas¢.* It is the system that is af 


fault. It is cleár upon the evidence anfi 
on the statemen? inthe judgment of the 
learned Sessions Judge that there being no 


lock-up $tthe Police Sjation the prisoners. 


wererequired to be put im stocks, and the 
Sub-Inspeetor wes only carrying out orders 
in doing 80. ° 

The'next and, in my opinion, the import- 


aut point íor,consideration is whether thee 


. Sub- Inspector's conduct in refusingebail and 
in detaining the prisoners af,the Thana*was 


. influented by the object of receiving illegal 
e gratification in the 


shape of Rs. 43 for 
which a prómissory noteis %lleged joltave 


been taken on the 20th August. Cyriously 


thing about either of the two handnotes, in 
the course of the trial the handnote for 
Rs. 43 disappeared, but there is an alleged 
Rand-notefor Rs. 350 which is said to have 
been taken on the understanding that no 
charge sheet was to be submitted in Gulli’s 
case by the Sub-Inspector and the com- 
plaing against Gulli regarding the cattle 
trespass case was to be withdrawn and that 
"nthe event of those two objects being 
attained the promissory note would be des- 
troyed. Thecase of the “defence, on the 
other hand, was that the handncte was 
taken by Rasdeo, who stood bail, as a 
security in case the bail was forfeited and 
that actually on the date fixed for the 
appearance of the complainant’s party they 
were absent and Basdeo payed for cancella- 
tion of the bail-bonds. a 

The learned Sessions Judge, on the 
evidence disclosed, comes to the cénclysion 
that the seven men could not have admitted 
Poir liability to pay Re. 350 on an otherwise 
blank piece of paper except under great 
presure. It,could have been filled up and 
used against them by any cne obtainipge 
possession of it and there was no guarantee 
that it would not be go used by Dasdeo and 
ths Sub-Inspector. ¿He has, inmy opinion, 
been influenced to take "this view, as he 
thinks «that Basdgo’s plea regarding the 
hand-note, if it had been, genuine, would 
have been taken before the Sup*Deputy 
*Magistrate Who made pteliminary enquiry. 
There isno justification fardrawing this 
inference 'against the pefitioner p» the 

. ac . E : 
* . . 


s t 


^w 


Kumar Prasad must go free. 


ground above-mentioned. There is no duty 
cast upon an accused person to disclose his 
defence in the course of a preliminary 
enquiry,-and no inference can be drawn 
against the-accused for non-disclosure of 
his defence at that stage. However that 
may be, the Igarned Sassions Judge 
ultimately comes to the following finding:— 
“That the Sub-Inspector wrongfully confined 
the seven men for the -purpose of extortixg 


‘@ valuable security from them, and that 
‘Basdeo Lal obtained the: valuable security 


either forhimsglf, or partly for himsalf and 
partly for the. Sub-Inspector, in order to 
induce the Sub-Inspector by corrupt means 
to release them ‘and notto submit a charge 
sheet against them in Gulli's ease." 

A conviction based upon a finding such as 
this is, in my opinion, utterly unsustainable. 
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: andthereby committedan offence punishable 
under s. 162 of the Indiah Penal Code and 
within my «ognizance." The same issues 
as in the case of Kunfay Prasad were.frafhed 
by fhe learned Magistrate and the same 
conclusions come to, namely that the case” 
relating to the brilfe taken in the village on 
the 19th had failed; the case relating to the 
harsh treatment accorded to the seven men 
and casting indignities upon «hem had also 
failed; in fegard:.to the occurrence on the 
20th at the Thana the charge as to, the 
offering” ofa bribe ofa sum of Rs,, 43 by 
means of a hand-note to the Sub-Iispector 


had, as mentioned above, also failed. WHat® 


remained was the story as to extorting a 
valuable security in the shapeof a hand-note 
“for R$. 35@from the seven men detained at 


There was no case made by tlfe prosecution * the Thana, The document in question, 4t 


that the Sub-Inspector was td take the so- 
ealled valuablesecurity,namely,thehand-note 
for Hs. 350, or to take a share therein. Lthink 
the accused have been seriously prejudiced 
by the course which the trial has taken and 
the manner in which the case of the pro- 
secution has been entirely transformed. 
Moreover, an alternative finding such as the 
above lands the Court in inextricable 
difficulties. If it be the fact that Basdeo 
Lal obtained a valuable security for himself 
it follows necessarily that the Sub-Inspector 
If, however, 
the other altertiative be true, namely, that 
Basdeo Lal obtained it partly for himself 
and partly for the Sub-Inspector, it is 
incumbtént upon the prosecution to make. 


that case from thé start and to prove it, In: 
that event the Court would not have been» taken this 


may be noted, contained only the words 
“hand-note for Rs. 350” with the signatures 
of the geven men by the pen ef Kurban 
Mian. The case for the defence was that as 
noone was willing to furnish Wail Basdeo 
stood bail, and the hand-note was taken as 
asort of safeguard or security in case the 


bail was forfeited. Thus Rs. 50 each for the . 
seven nen would amount to a total of, 


Rs. 350. As a matter of facton the date 

. fixed for the appearance of the complainant's 

party they were actually absent and Basdeo 

played for cancellation of the bail bonds. 

This fact shows that Basdeo’s apprehension 
was not utterly unfounded. 2 

The learned Sessians Judgein dealing 

e with this matter seems to have been greatly 

fnfluenced by the fact that Basdeo had not 

plea before the Sub-Beputy 


obliged to. comé to a finding, which is of Magistrate whe made a prelimitary enqujry. 
the nature of atheory only and can scarcely  Fleobserves: “If Basdeo's plea had regarding 
justify the convictioħ. Ihave given the, the "handnote, been genuine I think he 
matter Íny most anxious consideration and “would have taken it béfore th8 “Sub Deputy 
Iam constrained to think, thatthe only “Magistrate who made a preliminary enquiry. 


“course left to me inthe circumstancessthat The learned Advocate objected that the 


e*and to order that he be released on bail. 


. 


have happened is to se&aside the convigtion Magistrate ought not to have taken evidence 
and sentence passed against &umar Prasad for the defence in an enquiry under s. 202 
of the Criminale Procedure Code. : He may 
As* regards the case of Basdeo Lal it «have committed an error it doing.so, but the 
rests off the facts arising out of thesame two fact remains that Bus%eo and the Bub- 
occurrences, namely, €t the village on,the Inspectoy put in written statements but 
29th and atthe Thana up to the moment of neither*?f them mentionedtthe hand-note. 
release on the 20th August. Thé learned It is argued that ib was not necessary for. 
Magistrate framed the following charge Ba®deo to predpcg itat all, but if he had 
against, him:—“That you on or about the enot done so there would haye b&en no 
l9th day o£ August, 1926, ‘at Raisia took éxplanation of ethe charge 
gratification m order by corrupt and illegal *coinplainapt against him which he might 
medya to infmenee a public servant, Şub- have "found more embarrassing than the 
2h ^ i zs ve ° 

. : . ? bi s 


2 ° . l x . 


madé by the * 


4 
* 


s% 


` 
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. upon such a slender basis. 
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hend-noté. Even now there is no satisfactory 
explanation of it if the defence is true for one 
would not expect thé complainant to make a 
falsa accusation against the man who had 


enabldéd him and his friends to obtain their ., 


release from Police custody. As already 
stftad above, I do. not think that the 
omission to putin such a eplea in defence 
before the Magistrate conducting the 
enquiry should lead to any inference as to 
the falsity of the defence case. The matter 
must be decided upon intlependent*evidehce e 
in the case and not upón jnferendees drawn 
t is suggested 
by the proBecutiqp that the object for taking 


. G8e so-called hand-note for Rs, 350 was to 


put pressure upon the parties in the two 
cases then pending so as, on the one hand, 
to effect the withdrawal of the caftle, 
trespass" case and, on the other hand, sonte- 
how to stpp the Sub-Inspector submitting a 
charge-sheet in the riot case of Gulli Mian. 
Assuming thés to be true, the defence argues 
that even so it would not constitute an 
offence undefs. 16? of the Indian Pena] 
Code. In order that it may satisfy the 
requ$rements of the section it must further 
be shown that Basdeo Lal was acting in 
leggue with the Sub-Inspector and with his 
connivance wanted to bring about the 
non-submission of the’ charge-skeet by 
offering illegal gratification to the Sub- 
Inspector. There is no charge of conspiracy 
with the Sub-Inspector in this regard and 
no evidence of his intention to compass the 


termination of the riot case by giving illegal 


E gratification to the Sub-Inspector? Where 


the essentials of the case for the prosecution 
fail andethe Court has to,regt the case for 


v. EUPEROR, B VERTS 203 


CALCUTTA HIGH COURT. 
ORIMINAL ÁPPEAL No, 722 or 1926. 
March 26, 1927, 
 Present:—Mr. Justice Suhrawardy 
aud Mr. Justtce €ammiade. 
RAHAMAT SHEIKH AND ANOTHER— 
APPELLANTS ° 


fersus 
RMPEROR-O»rpósrrg Parry. 

Criminal Procedure Code (Act V of 1808), s. 276— 
Trial by Jury—Number of jurors present not sufict- 
ent to form Jury—Selection by lot, whether necessary 
—'Defciemey’, ‘number of Jurors required’, ‘chosen’, 
meaninys of. d 

The provision of choosing Jurors by lot is appli- 
cable only when the persons summoned to art as 
Jurors are present in such number as to make it 
possible to choose them by lot and when such num- 
ber is not present the number of Jurors required may 
de chosen from such persons as may be present in 
Court. [p. 905, col. 2] 

he words ‘deficfency’ and the ‘number of Jurors 

required’ in the second proviso to s. 276, Criminal 
Procedure Code, mean deficiency in the number of 
Jurors required to make up the Jury and not to 
make up a sufficient number for purpose of selection 
by lot and the,word 'chosen' in the same proviso does 
not mean chosen for purposes of a lottery but chosen 
to sit. [p. 906, col. 1) 

Bholanath Hazra v. Emperor (1), dissented from. 

Government of Bengal v. Muchu Khan (5), follewed. 

Criminal appeal against an order of the 
Assistant Sessions Judge, Pabna, dated the 
7th September, 1926. 

Babu Jhannabi Charan Das Gupta, for 
the Appellants. 
r. Hetamba Ch. Guha, for the Crown. 


JUDGMENT. 
awandy, J.e«This is an appeal 










der s. 147, Indiah Penal Code 
ced to two years’ and one 


conviction no? upon evidencg, direct or year’s ous imprisonment and four 
: circumstantial, but upon one of two alter- «of the ppellants Nos. 1, to 4) have 
native thedries, and where one ofthesafd also bel” borvicted anders. 325, Indian 
theories fs corfststent With innocence and Penal,’ bde, and sentenced to” foyr 
the other inconsistent, there is no justifica. ` fand, dr. years’ rigorous imprisonment 
tion*for accepting the ° theory which is and,’ fine of Rs. 280 each, in de- 
inconsistent with such innocence. Sucha faul/2?Ine and ahalfeyears’ vigorous ime 
course is contrary to the funflamental priltUfhent—the sentences of imprison- 
principles of British justice. e me8% to run concurrently, They were, 


x 


ST 
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The fact that there is no evidence ubon 
which the Court can? act. is shown by the 
vague and alternative finding which the 
Court hag “been eonstrained to comé@to in 
fixing the guilt upon the. accuses. e The 
conviction, and sentence, pggsed against 
Basdeo Lal aye set aside “and he. must be 


unanimously foynd guilty by a Jury 
of five and &onvicted as above. Theereal 
ground upon which this appeal is Dased is 
wath regard to the irregularity complained e 
of by the accused as te the empanelling of * 
the Jury. It appearsfrom a ,reference to 
pe order-sheet of the Assistant Segstons , 


réleased frém bail. - . *Jufige that©f the Juro S that were sum- 
B. K. P. Conviction Setasidg» * moneq to act only five were presant on the 
CAN A. ot . S day on whicH thecase againgt4he accuged 

. . . . 

: : y UE . 2 "ms n 

. s . * 


persons all of whom have beem con- . 


904 T RS 
was taken up. The learned Jüdge there- 
upon passed. the following | order:— 
" Among the Jurorssummoned five Jurors 
are only present and they are chosen 
Jurors—neither party having got any ob- 
jection.” It has be&n represented by the 
Orown that the five Jurorg who acted in 
the present case were selected to act with 
the consent of both pafties. It seems so 
but it does not máterially affect the ques- 
etion that has been raised which is one of 
illegality in the trial. The ground stress- 
ed is that Jurors were not selected accprd- 
ing to the Procedure laid down is? the 
Criminal Procedure Cede and, therefore, 
the Court was not rightly constituted and 

' hence the trial must be held to be no trial 
under the'law. It is argued that .under 
s: 276, Criminal Procedure Code, the Jurors e 
must be chosen by lot andthe Judge hid 
no authority to ask the five persons present 
to act as Jurors without choosing them by 
lot; and in support of this contention refer- 
ence has "been made to the recently decided 

. ease of Bholanath Hazra v. Emgeror (1) of 
which the facts are similar. In that dase 
what happened was that 12 Jurors were 
summoned to attend but only five appear- 
ed and those were empanelled’ as Jurors. 
The learned Judges (Ohotzner and Duval, 
JJ.) who decided that case held that the 
procedure followed was in contravention 
of s. 276 and, therfore, the jrial we 
illegal. I regret very’ much to say tj 
I cannot bring myself to aceept theg 
Bión as correct on -the materials on ; 
Jt is based. I respecfully submi 
the learned Judges who decided á 
did not give acorrect interpret? 
previous decisions of this Cou ich lay 
down a contrary rule. In Empre€ $. Jhub- 
boo Mahton (2) the: Sessions Judge himself 












to the 
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Some reason or other on the date fixed for ' 
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the trialof the ease only three Jurors were 
in attendance. Thereapon nine other 
persons were summoned from among the 
residents of the town and eight of hem 
appeared. Two of them were found to 
have no relationship with the accused per- 
sons and were asked by the Judge to act 
as Jurors. On “these facts Stevens, J., 
was of opinion that the trial was contrary 
to law and sosinvalid. Ingthe first place, 
eccotdingeto the learned Judge, the proce- 
dure laid dwn by, s." 326, Criminal Proce- 
dure Gode, was dot followed in mof subse- 
quently summoning the Jurors ont of the 
Jury list but from the residents of the towns 


on the day fixed for the trial. It appears’ 


that the persons summoned were specially 
seleeted and werenot summoned after being 
chosen as the law requires by lot from £he 
list of persons liable to serve on the Jury. 
The next irfegularity which appéared to 
the learned Judge on the faceyf the pro- 
ceedings was that instead of proceeding to 
choose by lot from: among theeJurors who 
were present iñcluding the Jurors for- 
merly summoned, the Sessions Judge 
seemed tohave at once exempted most of 
those, persons merely on their own repre- 


sentation and chosen only two but not by- 


lot. The learned Judge rightly observed 
that the procedure laid down by the Legis- 
lature for summoning the Jurors by lot arid 
again when they appeared .before the 
Court for selecting them by lot was to 
secure impartiality,in the trial by avoid- 
ing a paeked Jury; and there can be no 


Z case * question that when ‘it is possible to follow 


this procedure it must be followed anda 
violation of :the "rule will render the con- 
stitution ef the Court illegal.. Wyt re- 
fefence to the decision of Mr. Justice 


we 


selected the Jurors instead of choosing'e Field in the case of Empress v. «Jhubboo 
them bylot; but as no objection was taken € Mahton (2), Stevens, J.° said thatit was 
~ by the appellant ia that case at the ftial unnecessary to say-móre with reference 
Field, J., thought that the objection was to that case than, that’ it could apparent- 
^nof one which ought to beentertgind for ly be distinguished from thef case then 
e“ he purpose of interfering with the ver- before him, ag it did not appears. from 
. dict, in view of the provisions of s, 283, the report of that case that objections were 


. > e 
of the Code of Criminal Proeedure (Act 
X of 1872) corresponding to 8.537 of the 
«present Code.' This case was considered 
in Brojendra Lal Sigkar v. King-Emperof 
(3). There what'happened was that for 

(1) $9 Ind. Cas’ 930; 44 U. L. J. 541; 28 Cr. L. J. - 
*194: A. V. R. 1927 Cal. 342. $us .* 
(83) 8 C. 7397-12 0. L. R. 233; 6 nd. Jur. 639; 4 Ind. 
Dec. (N. 8.) 473.9 R . ts 
@),7 C7 W. N, 188. . 


taken at the time, to €he selection of the 
Jurors as was done in the case before him. 


I am ebrepared to gofurthgr and hold that ` 


the provisions of ss. 326 and 276, Oriminal 
Procedure Code, are imperative and their 


violatiqn will fentler the constituen of the ` 


e Court illegal. „I? is not.a question of juris 


. Gietion but more a question relating to the 


constitution or even the very existence of a 
. , . 


ao 


"by lot. 





_three of them appeared and those 


by the ‘learned Judges wHo 
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valid, forum ; much less isit an irregular- 
ity curable by s. 537, Criminal Procedure 
Code, or with the censent of parties. 

The above case upon which the learned 
Judgas who dgcided the case of 'Bhotanath 
Hazra v. Emperor (f) have relied, has 
neither on its facts nor on the law laid 
down there any bearing qn the question 
before them. The View. *aken in that 
ease seems to be that when three of the 
Jurors out of the number gummoned were 
present the Sessions Judge should have 
acted under the provision§ of «. 276, cl. 
(2), Criminal Procedure Code, or ‘postponed 
the trial end summoned more Jurors out 
04 the persons* entitled to serve on the 
Yury, and further he was wrong when he 
had 11 persons before him not to choose 
Jurors by lot bút to ask two of the perspns 
recently summoned by him to act as jurars. 
We cannot say what the learned Judges 
in that fase would have said ifthe Sessions 
Judge had agked two persons preseat in the 
precincts of the Court to complete the 
number of Jurors required. Iam not called 
upon to defend the irregularity pointed 
out in that edse but I am decidedly of opin- 
ion that the ratio of that case has no ap- 
plication to the facts of the present case 
of the case of Bholanath Hazra v. Emperor 
(1. The learned Judges also, relied 
upon the decision in the case of Bradshaw 
v. Emperor (4, There the accused being 
an Huropean 10 Jurors were summoned 
to attend on the date of trial but only 
three 
were empanelled without being, selected 
There were, therefore, only three 
Jurors yith whose help. the case was 
heard by the Sessions Juedg& According 
to the rules, referred to in tMe judgment 
of the High Court, the number of Jurors 
should have deen five and the learned 


Judge in deciding’ that case further held. 


that, the Jury should have been selected by 
lot. The facts of that case, too, do not help 
us in coming to a right" decisiog on the 
question raised in the fresent case ex- 
cepting the observgtion madé therein that 
the Jury shóuld be gelected by let accord- 
ing to tke provisions of the Criminal Pro- 
cedure "Code. The case of Gove?nment of 
Bengal ve Muchu Khan (5) was dismissed 
decided the 
ee 
(2) 9 Td. Qus, 278; 33 A. 385 GA. L. Je 183; 12 Cr. 
(8) 86 Ind. Cas? 467; 29 O. W. N. 699; 26 Cr, Ligds 
19; A. 1. R, 1925 Cal. 798.. ù e * 
e 
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case of Bholanath Hazra yv. Emperor (1) 
with the remark that that case ‘did not 
Yay down any ‘different Proposition of law. 
With all respect I think. that the ratio 
decidendi of that“case was not correetly 
appreciated and the view taken in the 
case of Bholanath Hazra v. Emperor (1) 
is in direct cowfliet with ¢he view of law 
-taken in Muchue Khan's case (5). In 
the . latter case the efacis were that 
on the” date fixed for the trial, out of 
14 special Jurors summoned three only* 
* appeared. The Sessions Judge thereupon 
calla four gentlemen who happened to be 
in the precincts of the Coumt to serve as 
Jurors and make up the required number 
of seven. They were not chosen by lot 
and were not all on the Jury list. The 
Jearned Judges (Newbould and Mukerji, 
JJ.) held that the procedure adopted was 
rot illegal in View of the provisions of 
cl. (2) of s. 276, Criminal Procedure Code. 
lagree with the interpretation put by the 
learned Judges upon s. 276 with all its 
provisos read together. Section 276 requires 
that the Jurors shall be chosen by lot from 
the persons summoned tó act as such. 
The second proviso to that section clearly 
indicates that in case ofa deficiency of 
persons summoned the procedure laid down 
in, the first part of the clause need not be 
followed and the number of Jurors required 
may be chosen from such persons as may be 
present. eIn other w&rds, the provision of 
choosing Jurors by lot is applicable only 
when the persons summoned to act as Jurors 
are present in* such number as to make it 
. possible to choose them by lot and” when: 
such number is not present the Judge isto 
tele the hel) of persons present in Court te 
form the Jy. J 
* The leaihed.Judges who deeided the case 
gf Bholanath Hazra v. Emperor (1) were of 
opinion that if enough Jurors were not pre- 
sent to permit bf their being chosen by lot, 


the proper course for the’ Sessions J udge to *^ 


followewas to make good the deficiency py 
calling some ersons who were present 


(presumably according to second proviso toe ° * 


t$. 276), then adding them to the “ive 
sumrfened Jurors to choose from the Whole 
bodyethe necessary five by lot to, act as the 
Jury in the case. This, of course, pxesupposes* 
that the nümber to be*requisitioned out of 
the persons present in Courtemust be more 

„éhan the number requirgd jo form thé Jury: 
and enough to make up the deficiency in 
‘the number „required. for thé purpose wot 

[d . 


. 
e 
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drawing lot. If this procedure were followed 
I venture to thinke that it would have been 
as much against the provisions of s. 276, 
Criminal Procedure Oode, as the procedure 
adopted by the Sessions Judge in that case 
and condemned by Chotzner, J. Thatsection 
provides that Jugors shall pe chosen by iot 
only from the persons symmoned to act as 
Jurors and not outof a body consisting of 
gome persons summoned and some called by 
*the Judge under the second proviso to that 
section. There is also no provision in law 
that the Sessjons Judge may ehooge pore 
persons present than the number required to 
complete the Jury. o. 
Then again a reference to 8. 279, Oriminal 
Procedure Code upon which the learned 
Judges in Muchu Khan's case (5) relied, 
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heen followed by the Sessions Judge in 
this caseis not illegal or contrary to law 
and, therefore, the tridl was not vitiated. 
I am further of opinion that the case of 
‘Bholanath Hazra te Emperer (1) hab not 
beén correetly decided. It would have been 
my duty to refer this matter to a Fafll 
Bench, but in tge speeial circumstances’ of 
this case I do not think I am called upon to 
do so. The learned Judges in Bholanath 
Hazra'scase(1) fave, according to my opinion, 
enot given“fyll effect'to the decision in the 
case of Governmegs of Bengal v. Muchu Khan 
(5). If they had dong so and appreciated the 
reasbnings there it would have been proper 


for them, differing from the view tákef, 


in that case to fhave referred the point 
of law to a Full Beneh. Of the two con- 


ought, in my opinion, to'set the matterat* ficfing edecisions, therefore, namely, in 


rest. That section says thatewhen obj ection 
is taken toa Juror bya party the place of 
such Juror shall be supplied by any other 
Juror attending in obedience to a summons, 
orif thereis no such other J uror present, 
then by any other person preseht in Oourt 
whose name is on the list of Jurors or whom 
the Court considers to be a proper person 
to serve on the Jury. ltisidle tosay that 
in the circumstances mentioned in that 
section, any ae to choose the furor by 
: be made, 
ess instead of five there were ibur 
Jurors present on theedate of the tgial. The 
Judge undoubtedly had the power under the 
second proviso to s. 276 to choose only one 
person who may be present to complete the 
‘required number, In that case according 
toe the interpret&tion I have ventured to 
put upon s. 276, there will be no choosing 
of Jurors by lót; for it is not specifically 
proyided thak in such a case the number 
to be chosen by thé Judge*must be more 


Bholanath  Hazra's case (1) and 'Muthu 
Khan's case (5), I choose to follow the latter, 
In this view I hold that the trial was not 
vitiated.. . 

The learned Vakil who has appeared for 
the appellants has not arguéd any other 
ground which would require,any serious 
consideration. He has urged that *the 
conviction under s. 147, Indian Penal Code, 
in the circumstances of the case is bad. 
The accused were, charged under sa. 147, 
325/149" and 366/149 and some of them 
were charged with the substantive offences 
under ss. 366 and 325, Inditn Panal Code. 
They have been acquitted by the Jury 
of the charges under ss. 325/149 and 
366/149. They have also been acquitted of 
the charge under & 356. On these efind- 


* ings the learned Vakil argues that the 


conviction underes. 147 ought not to stand. 
We do not&hink that theré is any,sub- 
*stance in the contention, 
object mentioned in the charge under s. 147 


The common , 


than the number required and the Jurors® is to abduct the woman 'Ĝmejah. ' That 
chosen. by lot cut of the total numper.¥ ogmmon object has been found by the Jury 

“> There is no reasoi why the drawing Qf lot to be the common object of the unlawful 
should be insisted upan when the reguired assembly. They have further found that 
number is present. * . some of the accesed individually caused 
e*e The question, therefore, that falls for grievous hurteto severalpersong. On that 
confideration is as to the meaning toe finding they have conyfeted some of the 

. beatiached tothe words “defitiencys and  aceused under s. 325, Indian Penal Code, 
“number of Jyrorsrequired” in the second and acguitted all under s. 325/148. As 
*proviso to ,S. 276. I take them to meag I read the verdict of the*Jüry *I, do not 
the number of Jurom required find any illegality in it. This argument 


deficiency in { 
to make up the Jury and not to make up a if applicableego jhe cases of three of the , 
appellants, As egards the other “four it 


‘sufficiént number for the purpose of selec-, 7 
“is a matter of eno importance bécause thé i 


tion by lot- : Bona dabimus s 
The result of alt these coneideratiqns is e séfftence,under s. 147 is to-run concur- 
with the'eenter'ce under s. 320. The 


tht, in my epinion, the procedure that has rently P» 
"n. © o i : EE o 
. . e A B 


[I 


' æ to the learned judges 


Y. 


| 
) 
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appeal is accordingly dismissed. As regards 
thesentence we do not.think it is severe. 
Cammiade, J.—I agree with what my 
learngd brother has said with regard to 
the interpretation of the provision of s. 276, 
Criminal Procedure Code. It is true that 
acceyding to the terms of that section the 
-Jurors have tobe chosep by let from amongst 
. the ‘persons summoned todct as such. It 
is, however, in my opinion with all respect 
who» decided the 
case of Bholanath Hazra vy. Emperor (1) 
only in cases where the number Qf Jurors 
summoned exceeds the number required to 
sit, that setection by lot becomes necessary. 
The object of the’ provisions of that sec- 
tbn is to prevent the packing of Jurors, 
and that object is safeguarded by the sum- 


moning of Jurors whose names have been , 


drawa by lot in the first instance. Even 
after the attendance of the Jurors and even 
after theif being chosen to sit, itis open 
to the accused or to the prosecution, to ob- 
ject to their sitting, so that when no “ob- 
jection is made to the sitting of any parti- 
Solar Juror, it must be taken that the ob- 
ject ef s. 276'is fully carried out. The 
difficulty which arises in the case, as my 
learned brother has pointed out, is in 
cofinection with the meaning of the words 
"deficiehey" and “the number of Jurors 
required.—words which appear in the 
second proviso to s. 276, Criminal Pro- 
cedure Code. In my opinion, there can 
be no difficulty as to the interpretation to 
be puton those terms. ,The second pro- 
viso reads as follows:—‘In case *of a de- 
ficiency of persons sumfhoned, the number 
of Jurors.required may, with ,the leave of 
the Court, be ehosen fron? sugh persons 
as may pe present.” The wore “chosen” 
does not mean choten for the purpose of & 
lottery. The werd "chosen" will be found 


in thesection itself? and it then has thee’ 


meaning of chosen fo git; so if the word 
“chosen” occurs in this pxoviso, it can only 
denote that #f there is deficiency*in the 
number of persons require tqsit, one or 
nore persons requiresl to fill the deficiency 
may be selected. Thet this interpretation 
was put upon the second proviso seems to 
:appear from the ,decision in the cafe of 
, Government of Bengal v. Muchu Khan, (5). 
It does dot clearly appear from, the report« 
that the two vacant seats if the Jury,were 
filed from amfong the fout persons who 
were subsequently called by “tho Cours. 
But the acceptance of that meaning’ seems 
e . 
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to* be implied, because the words we find 
used in the judgment aseas- follows :— 
“Section 276, Criminal Procedure Code pro- 
vides that in case of a deficichcy of persons 
summoned the number of Jurors required 
may, with the leave of the Court, be 
chosen from such other persons as may 
be present.” So that the section, as I under- 
stand it, means that if the number of 
persons who had been summoned and who 
were in attendance fell short of the re- 
quired number, the vacant places may be 
filled from among the persons who may be 
aa in Court or subsequeftly called 
by the Court. In these circumstances I 
entirely agree with my learned brother 
that the appeal should be dismissed. 
A. N. A. Appeal dismissed. 


. 
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LAHORE HIGH COURT 
Ortminak APPEAL No. 284 or 1927. 

. April 25, 1927. 

Present:—Mr. Justice Skemp. 

NATHA-—ACOUSED—À PPELLANT 

, VETSUS 
EMPEROR— RESPONDENT. 

Penal Cod (Act XLV of 1860), ss. 908, 325—Sudden 
attack suspecting innocent person to be thief —Im Jie 
tion of severe injuries—No evidence of intention to 
kill—Conviction for attempt to commit culpable 
A aca mt of  conviction—Nere — grievous 

urt. 

An old sweeper went out towards the latter part 
of the night to case himself angle while he was pass- 
ing a,place where the cowdung cakes belongi$g to 
thé accused's master were kept, the accused, suspect- 
ihg him to be a thief rushed against him with a dang 
and,fgrthwith struck violent blows on the swecper’s 
head and arms, and inflicted very severe injuries on 
him. The Wlagistrate convicted him of an offence 
ûnder s. 308 of the Renal Code, ° : 

Held, that the accused could not, under tha cir- 
ewlnstanses, be convicted of an offence under s. 309 

the Penal Code bug only of an offence under s. 325 
oi the € ode, inasmuoK as there was no evidence what- 
ever to show that the accused had any intention of 
killing the sweeper or knew Vhat he was likely to kili” 
him. tp. 908, ccl.2] » 

Criminal appeal from the order of the 
Magistrate, First Class, exercising enhanced 
powersupder st 30, Criminal Procedure Ctde, 
Ferozeporé, dated the rd January, 1997, 

Nr. Jagan Nath Bhandari, for tlg Appel- 
lart. . . @ . 9 

JUDGMENT.—The appellant Natha 
Machhi, has been convicted, under s4208. 
Indian Penak Code, and fsehtenced to five 
years’ rigorous imprisonment ard Rs, 200 
fine, . À. + i on 
e 
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The Magistrate's finding is given ‘in.the 
: following words :—“On 9th December, 1928 
Jowahira,a weak and old man of about 65 
years, wenteut to ease himself, This was 
at about 6-30 017 a.” mM. He was coming 
back after easing himself and passed by the 
place where some cowdung cakes. of the 
accused were’ lying, it $ppears that the 
eccused suspected Jowahira and thought he 
had come there to steal his cowdung cakes. 
Without making any enquiry fhe accused 
rushed up armed with a dang and forth- 
with struck a violent blow on Jowahirafs 
back. Jewahira fell down but ose up 
again. Tife accused then struck’. over 
and again towards the head of Jowahira 
who again and again tried to save his 
skull by lifting up bis arms and receiving 
the blows on them.” UN 
Jowahira actually received five injuries 
feur of which were grievQus. The ulna Done 
of each arm was broken, the radius bone of 
the left arm and. also what the medical wit- 
ness in the Magistrate's Court called the 
spine ofthe right shoulder blade. 


The appellant has throughout admitted" 
inflicting this beating. Before me it is urged 
that heis the servant of certain zemindars 
whose cowdung cakes had been’ stolen 
from time totime by Jowahir, who is a 
sweeper and others. He was justified in 
defending property unders. 104 of the Indian 
Penal Code. The eccused proqQuced no de- 
fence evidence, he was tried in camp and 
not defended; did not put a single question 
to any of the?prosecutione witnesses; in his 
stafement taken before the charge Ite was 

„asked only two questions (1) whether he 
pleaded guilty, (2) whether he had angthing 
further to day. Even so it is yrged that 
the statement of the prosecution witnesses 
fhemselves and éther cirfumgtanoces on the 

.record greatly mitigate the-offence of “the 
accused. « e 8 


"The Magistrates finding depends on the 
“sstatement of Jowaltira alone, whosnaturally 
wanted to make the case*as bad*as possible. 
here are two other eye-witnesses, Sawan 
ipgh and Sher Singh. Sawan Sirfgh 
says*that he heatd a raula. Sdr Singh 
says that he heafd the-cry of thief, thief, 
and wentto the spot.“ Both say that ifwas 
“towards the latte? efid of the night.” Sawan 
Si 
were lying om the ground» ang that a chadgr 
of Jowahira was also lyingthere. Sher, 
Singh déposes that the accused said he had 
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assaulted Jowahira because he was, stealing 
his cowdung cakes. 

Bhai Atma Singh, a Municipal. Commis- 
sioner, deposes that on the same day at 
noón the accused told him that he had 
.beaten Jowahira*because he attempted to 
steal his cowdung cakes. a 

The Sub-Inspector took into Polic) 
tody 13 cu 
‘the spot, an indication that the cowdung 
cakes had a, bearing on the case. . 
e The,first repost does not mention Natha 
but gives the-names of the assail&nts as Atru, 
Nandu'and Náram Singh, Jats, Atru and 
Nandu*being brothers and Karam Singh 
their nephew. Italso gives the time by 
saying that one watch of night was left. 
In Court Jowahira merely stated that he 
madea. first report and that the names were 
given by his nephew and others. He also 
stated that he did not previously know 
Natha who is the siriof Nandu. Fitting 
all these bits of evidence together it would 
appear that Jowahira, a poor sweeper, 
went out towards the latter part of the 


cus- 


dung*cakes found lying at 


night and was taking cowdung cakes be-. 


longing to Nandu when Nandu's gervant 
fell on him with a stick beating him severe- 
ly. Section 104 does not apply because 
tere is no evidence to show that viotence 
was necessary te protect the property. Jowa- 
hira was aweak old man, Natha is a 
young man and had a, stick, ‘still it is 
considerable mitigation of the offence if 
Natha beata man whom he did not even 
know beeause that man was stealing his 
mastez’s propert}. The Magistrate has been 
led by his legitimate sympathy with Jowa- 
hira to oyerlook this aspeci of the case. 
He might,” h@wever, havearrived at it had 
he summoned as Court witness the chau- 
e kidar who accompanied tothe Thana. Natha 
himself made æ first rewort which is in- 
admissible in eviderfce but the statement 
of the chaukidas. Wazir Singh who ,accom- 
panied him would apparently have been 
valuakle evidefce in favoureof Natha. 
However, tHe record as it stands leads 
to a less sfvere view ‘than that. taken by 
the Magistrate. Thgre is no*evidence what- 
ever that Natha had any intention of kill- 
inge JÓwahira or that he knew that: he 
was likely -to kill him. Except the state- 
mént of Jowahira there is no evidence that 


Natha aifffed at Jowahira head. I, there- 


ford, alter the conviction*toone undeg s. 


.225, Indian*Penal Code. At the same time‘ 


fhe beating was a brutal one inflicted on an 
in . 


1 
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`? old man'by a young one and Jowahira : JUDGMENT. . — 

. according to the mediqal evidencefhaslos;, Mullick, A. C. J.—Hari Krishna 
“the use of both his arms for thé restof Mahanty is now under trial before the Sub- 
y' hislifee Taking all-the cirgumstancts ifto Divisional Magistrate of Kendrapara, for an 

consideration lreflucs the sentence to one. offence under s. 372 ef the Indian Penal 


Divisional Magigtrate which was refused. 

They then applied to the Sessions Judge; 
` ,.., May 31, 1927, e. but asthey were unsuccessful also in that 
Present:—Sir B. K. Mullick, Krt., Acting Court, they have made the present appli- 
Chief Justias, and Mr. Justice Woet., 


;htel | cation under ss, 497 and 498 of the Céde of 
KRISHNA CHANDRA JAGTIAND OTHERS Criminal Proaedure. The application has 
2 PETITIONERS: | ebeen resisted by the Crown. 

versus 


F The principles on which the Courts should 
: EMPEROR—Opposirs Party. exercise their discretion in regard to non- 
* Pon 1 rocedune Code (Act ^ of 1998), ^ad ay pailable offences have been set out in 
j 498— Principles of granting batl—English an H - 7 i 

E Indwen practice, difference between. bg N agendra ath Cha ken abarti v. Emp eror (1) 
y On the question of grant of baji, there is nogifier and in this [respect it has keza said that 


"E 
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+. of eighteen months’ rigorousimprisonment. Code for having sold bis, daughter Kanak 

! The fine which is quite nha able to a Deifor Rs. 500 toKrishna Chandra Jagti 
.)! poor labourer is remitted. and Rangadhar Rai Who are said ‘to have 
GU TS a “Conviction altered: ` made the purchase for the Proprietor of the 
E Sentenqe reduced. Aul estate in Orissa. ltissaidthatthe girl « 
d . was below eighteen years of age and that the 
t ° meee: ji e s&le took place about seven: months ago and 

` eg e | — that th&git] died within .one moth of her 

6 é . . arrival at the place of .the ‘proprietor. 

] “ t l * Krishna Chandra Jagti and Rangadhar 

U otoa : Rai have been arrested for an offence under 

4 > s. 373 of the Indian Penal Code. 

4 PATNA HIGH COURT. A The petitioners applied forbailto the Suk- * 
E ORIMINAL MiscRLLANEOUS Nos. 61, 85 

t 
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ence ibetween the English and the Indian practice. therejsno difference betwecn the English 
Bailis not to bé withheld merely as a punishment 


^25, and the requirements 2s to bail are merely to securo and the Indian practice, Bail is not to be 
“4 the attendance of the “accused at the trial. The test Withheld mfrely as à punishment and the 


~<is to be applied by reference to the following con- -requirements as to bail are merely to 
| f siderations amongst others : 


ag gan * secure the attendance eof the accused 
e nature of accusation. , ial In* my opini the testi 

PA S : . at thg trial, . my opinion the testis 

pe The patere of evidence in support of the accusa tq “be applied by reference «o the follow=, 

(3) The severity of the punishment which conviction ing considerations amongst others:— 

. will entail. e . 


a EA Wa cV (I) The nature of the accusation, T 
) e character ®of the sureties, thag is to say i i " 
“whether they are independent or Tene han by the e (2) The mature of the evidence in sup 
accused, ° e portofthe accusation. ə . 


e. - 2 m 

(5) The character and behavigur of the accused. [p. &) The severity of the punishment wlfich, 

905, ka toi a Aat th 3 . eqnviction will entgil. < 
n India any allegation that the accused is tamper- *. 1 1 

| ing or,attempting to tarfpereevith witnesses and (4) a iy th of the et 18 
1. thereby’ obstructing the course of justice would be tO Say, Whether they age independent or 
i 
| 
I 


a very, oe apas for refusing bail [py 909, col. indemni&ed by the accused. 
2; p. , col. 1.], 


. 5) The fharactér and the behavi " 
1 Aagondras hadi Chakrabarti v. Emgeror (W, fol- ms ag . avicur . 
owed. . errs ae . A 
In re Robinson (8), distingyished. ‘It was sdid in Pn ve Robinson (2) that éh 
rimina} application against an order of charactên behaviour of'the acc 


used is ir- 

the Sessions Judge, Cuttack, dated thee]3th relevant; but other authorities ere vi a ccn- 
May, 1927, nbholdifig that of the Sub.Divi- trafy opinion, and if Indja I think any al- * 

_ sional Magistrate, Kendrapdra, dated “the , legation that the accused is tampeiing cr 

i 6th May, 1927. ` e of: attempting to tamper ‘with witnesses ghd . 

Messrs. Hasan Imam and €. P. Dass? for thereby obstracting the dbufse of justice 

thé Petitioners. . br 


a a. «(D 81 Ind. Cas. 220; 38 C. LI. 388; 51°C, 102; A. L 
The Assistent G;vernment Advocate, fp : r 


T R.1924 Cal.47@; % Cr. L J. 732. A " 
the Orown. DCUM e e (2) (1854) 23 L. J, Q. B, 080,2 W. R, 434, * 
. ^ Mes : ‘ si (n 
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would,in my opinion, be a very cogent 

ground for reftising bail. ~ 
I will first,of all consider what is-the evi- 


dence before usin support of the charge. 


' Evidence in Court has not yet been -heard 


i o presence of the accused, but. the Po- 
fee tale have’ been, produced by the 
Orown. Ordinarily, Ido not think we ought 
to interfere if a «prima facie case is establish- 
ed but I do think that here there are 
ial circumstances. 
BM same time it is not desirable that 
Ishould gay more than is necessgry with 
regard to&he weight of the availabie evi- 
dence lest I should in any way pre) udge the 
trial. I will only say that it appears from 
the materials before us that the following 
oints will arise for consideration: __ 

(1) Is the father's defence that he did hob 
sell the girl for illicit intercourse but peeve 
her in phoolbebahee marriage true? In 
this connection explanation No. 2 recently 
added to s. 372 of the Indian Penal Code 
must be considered. It is urged that it is 
the practice for the propriefors of certain 
hill states in Orissa to contract phoolbe- 
bahee marriages. In such cases the wife 
is not a concubine and has a distinct legal 
Pis aided on behalf of thé petitioners 
before us that there is another form of mar- 
riage called chaukibebahee marriage"which 
is preliminary to*a phoolbebaé&ee marriage 
and thatinthis case the girl Kanak Dei 
died before the phoolbebahee marriage was 
cejebrated but that it wae the intention of 
the accused Krishna Chandra and fasga- 
dhar to have the phoolbebahee marridge 
celebrated at the proprietor's palaces e 

It has next to be considergd whether 
even thoutzh no le p marital relationship cán 
beestablished, there was a uas; marital 
relationship which protects Hari Kris na 
Mahanty from, prosecutin under s457248In* 
some parts of the country such relationship 
i. established by Sxchange of betgl-leaf and 
az payment of money. eln the present case 
there ig'evidence that there was a formal 

gathering of castemen and that the cere- 
monies “In the father's house uere con- 
ducted with somespubligity. “a 

Themext circumstance to be considered 
is that the @ther*belongs to “a caste from 
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be contracted where the girl is below the ' 


age of puberty. But the decision on this 
“point wi 
and I motice that of the two witnesses al- 
ready examined ander s. $64 of thé Code of 
“Criminal Procedure one has admitted, that 
among poor families the givingofa daugh- 
ter of immatifre ageis permitted. We are 


l depend on evidence of custom ` 


: informed by the learned Assistant Govern-" 


ment Advocate that there is evidence t 
ghow that tHe father wasteontemplating -the 
giving pf another girlin phoolbebahee mar- 
riage te the pxoprietor and that a protest 
meeting was held'by the members of his caste 
at which he promised net to give any of his 
other daughters in marriage tò the “pro- 
prietor. ] 

It is said that he made some admission 
‘of gutlt at the meeting; but this is not 
*elear from the evidence now before “us. It 
may be that the prosecution wilbat the trial 
be able to prove that the ceremonies per- 
formed in the father’s house*were mere pre- 
tence to cloak a sale; but I think on the 
whole the application of Krishna Chandfa 
and Rangadhar Rai shouldbe allowed. 

With regard to Hari Krishna, ther® is evi- 


dence that he has been attempting to insti- | 


gate à witness to alter a palm-leaf document 
on which the date of the birth of Kanak 
Dei is recorded. This, if true, is clearly a 
circumstance to be taken into account 
against him in the mattefof bail; but as the 
principal question in the case will be 
whether he was entitled to give an imma- 
ture 
duct in attemptigg to tamper with*the wit- 
ness is not really material. Some inference 


might, no Wowbt, be drawn fronf his act to ` 


prove hiwintention in giving the girl; but 
having regard to all theecireunfstances, I 
think that bail should be granted in his 
case also. e 
The petitioneys wijil, therefore, be released 
on bail to the satisfaction of the Sub-Di- 
visional Magistrate till the conclusion of the 
eross-éxaminabion, if any, of the prosecution 
witnesses. e . AS 
Wort, d.—I wisi? to sayeonly this, The 
case of In re Robinson (2) decided by Lord 
Colgridge cannot-be regarded as an author- 
ity in England and certainly "not in India 
for the proposition that an alleged tamper- 


which phoslbebahee wives are obtained and? ing with the pgcsecution witnessgsis not any 


o object why a sale shanld 
have been resorted to. 4i is.contended by 
the OrdWn that there is evidence that a 
phoolbebæhee or a chauki malriage cannot 
£4 . 
s ugue T . 


4 b à : e 


th&t there was 


ground for revsing bail. Kirst, Lord Gole- 


irl in phoolbebahee marrajge his con- . 


ridge merely said that he would not regard . 


“that eargument which is not the same 
fhipg as saying that ipetargument may never 


*. 

s * . 
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beregardedinany case. Secondly,the English 
Courts have an untrammelled diÉserttion in 
refusing or granting bail and owing to the 
crimiaal procegure in Baglanditis &lmost 
impossible to get an attthoritative decision 
om, the question of what grounds there 

- should be in a case where pee is to,be grant- 
ed*orrefused. Wor these feasons, as I have 
already stated, the case of In re Robinson (2) 
cannot be looked upon as aneauthority 


b. 


for the proposition urged in this ecase and,, 


in my viéw, having regard‘ to tie state of 
' thelaw in England, it wouid be impessible 
for any farty to get a decision from a Divi- 
sional ffourt of the King's Bench Division 
Maying down dogmatically and exhaustively 
the limits or grounds upon which an appli- 
cation for bail Should be treated. à — e 
B.K. P, Application granted. ° 
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RANGOON HIGH COURT. 
© Ckiminat Revision No. 1516 B or 1926. 
January 15, 1927. 
Present :—- Mr. Justice Doyle. e 
MAUNG PU-Accosseb 
versus 


MAUNG CHIT PYU—COoMPLAINANT. 

Criminal Procefure Code (Act V of 1898), s. 145, 
proceedings under—Necessity of inquiry—Omission to 
record reasons, effect of. 

Section 145 of the Orjninal Procedure Code isa 
mandatory, order that, ifa Magistrate hgs reason to 
believ& that a dispute as tg land is likely to lead to 
Š ' & breach of the peace, heis bound to take action to 
is prevent sych a breach arising by plgcing one or other 

of the parties in possession and orbidding the other 

the.disturbance of such possession. [19 912, eol. 1.) 

ltisofly righé ang proper in order to avoid hasty 
action that a Magistrate should be required® to 
state the grounds €f his betief as to the necessity of 
an inquiry. But where*the inquiry proves that theye. 
isa dispute which may kead,tg bloodshed, and when 
the "Magistrate has taken effectively steps under 

S. 145, Criminal Procedure Ode, to abate temporari- 

ly the causo df dispute, his order cannot@e set aside 
merely keaauss he omitted fÒ put in writing the 
grounds which caused*him to take a&ion. [tbid.] 
Disobedience of a umfndatory and directory order 
does not, gsa general rfüe, render proceedings null 
and void unless it can be proved that injustice has 
been doe to any payty asa result of that omission. [p. 
912, col. 24) 
Criminal revision from “the order *of the 
. Bub-Diyieional Magistrage, eesMeiktila, 
Criminal Miscellaneous Wase No. *118 of 
* 


Se 


m= 


+ . € 
UNG CART PIÙ, 911 
to the effect that,a8 the result of a dispute: 
Maung Pu was forcibly reaping his crops 
and that, when’ he himseéf attempted to 
reap, Maung Pu had threatened to beat 
him, with the result that he was unable 
to.plough his land, and, as he was afraid 
of a serious altercation ober the disputed 
land, he. requestÉd that action might be 
ES under s. 145 of the Oriminol Procedure 
ode. 


tila, after examining Maung Chit Pyu, issu- 
ed &nótice to Maung Pu andeproceeded to 
take evidence. . = 

The evidence of Maung Chit Pyu waa to 
the effect thatin 1287 B. E. after he bad 
planted Indian corn, Maung Pu forcibly 
ereaped the 'corn planted, he was pro 
geeuted for theft and acquitted in Crim- 
inal Regular rial No. 117 of 1925 of the 
Court of the Second Additional Magistrate 
of Meiktila. Maung Chit Pyu afterwards 
ploughed theland and planted sessamum 
and Indian corn; he in turn was conse- 
quently prosecuted for mischief in the Court 
of the Second Additional Magistrate, Meik- 
tila, in Criminal Regular Trial No. 69 
of 1926, but he won the case. There was 
a prior q18e— Criminal Regular Trial No. 116 
of 1925—in which Maugg Pu had filed a 
complaint against him “but the case was 
dismissed without jssuing summons to 
him. Hé stated that, when.he- went to 
reap the corn Maung Pu, with many men 
armed with sticks, das, and weapons, threa- 


teped him, so thathe wasunable to raap the, 


e COID. e 
Maung San Nyein (P. W. No. 3), the 
Hefdman testified that..Magng Chit Py4 
had reforted to him that Maung Pu was 
forcibly reapizg his creps and had threaten- 
eed to beat him; the -headman personally 
g went to MaungPu and remonstrated with 
hir, but Mau Pu replied that he* owned 
the land, that he wa 
that €e would reap the crops, s “* | 
witnesseS testified that Maung Pu „fd 
reaped the corn sown by Chit Pyu, 

The remainder of the evidence, boghg n 
behaé Maung Chit’ Pyu and Mung ru, 
whofimself did not'go inte the witness-, 

ox, was with 4 view to prdéving who 
actually worked the fand.” The Sub-Divi- 
sional Magistrate detided th&t, as they had 
*been bothe ploughing @he land sirfultan-’ 


° 


The Sub-Divisional Magistrate of Meik-" 


1996. " e+ ,eously by ‘force; it was probable that there 
JUDGMENT.—Maung Chit *Pyu, an woult! be,asserious altercation, amd that 
_ old genie nhang 78, launched a complainte they would come, to blows, and passed an 
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entitled to it, and ° 


e*4 


° 
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re 
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‘any breach of the peace has been oris likely 
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order under á. 145 of the Criminal Pro- 
cedure Code giving possession to Maung 
Chit Pyu. . NC MCA 

The Sessions Judge of Metktila was 
moved in revision ky Pow“ , Pu and has 
Submitted the proceed _to this Caurt 
with the recomfnendat.. .*tbat the order 
of the Sub-Divisional *Magistrate be set 
aside. . » 

The learned Sessions Judge recommend- 
ed that the ordér should be set, aside on 
the ground that the Sub-Divisional Magis- * 
trate, befor@ordering the parties fo Wut in 
their cloims® hadaot recorded in writing 
bis reas..is for believing that a dispute 
likely to cause a breach of the peace exist- 
ed. He has also held that, beyond an 
ansupported statement by Maung Chit Pyu 


i m x oe, wi B , * 
MAUNG PU V. MAUNG CHIT PEU. 


T FS 
[102 1, O. 19271 
The Privy Council approving the judgment 
of this EA in Abdul Rahman v. Iimperor 
(2) has recéntly decided that disobedience 
of amandatory and directory grdey toes 
nat, asa general rele, render proceedings 
null and void unless it can be proved that 
injustice has been doneto any party aS a. 
result of that omissios. , 
‘It cannot bo said that, in the present 
case, any,injugtice resulted. The enquiry 
appears to have been carfied out by the 
Sub-Divisional Magistrate with cogsiderable 
thoronghrtess am it has not. beem alleged 


‘that either of the “parties was prevented 


from producing evidence ir supporgof thejr 


.claims. So far as the legal aspect is cong 


cerned, there is, therefore, no cause for ir 
terference. = | 


that Maung Pu eame with sticks and das, * As regards facts, it is undoubted that 


“there is absolutely nothing to show that 


to be committed.” 

Section 145 of the Criminal Procedure 
Code is a mandatory order tha¢,if à Magis- 
trate has reason to believe thata dispute 
ae to land i, likely to lead to a breach of 
the peace,he is bound to take action 
to prevent such a breach arising by plac- 
ing one or other of the parties ip posses- 
sion and forbiddjpg the other the disturb- 
ance of 3uch “possession. There have 
in the pa:s been cqpílieting decisions as 
to hetusr the omission of the Magistrate 
to record the grounds on which he con- 
siders an enquiry, should be instituted, 


. resulgs in his subsequent “proceedings, be- 


ing void as ewithout jurisdiction. It fs, 
ohly right and proper in order to avoid 
"hasty action, that a Magistrate shêuld 
be required, to state the ground¢ of his, 
belief as to'the negessity fer an enquiry. 
It would prima facie appear to*be absurd 


where an enquiry provesgthat there is 
disputt whith may lead Wehloodsicdmand® 
has taken efective 


where a Magistrat 
seps under this section to abate «empo- 
rarily thegause of dispufe, that*his order 
shguld be capable of being set aside 
thereby revivingthe conditione he isspeci* 
fically $rd&red to remedy, merelwSf cause 


» he omitted tô put in writing the greunds 


Re, 5C, Wa, N. 866; 
, e “yt E 


-which hdd caused him go toact, The for- 
mer view of the'jurisdiction was, however, 
on a" mistaktn interpretation of 


R Pana : 1 
Subrdmanian Higar v. King Emperor 41}. 


1) 25 M. &i 28 T. A. 257; 11 M. L. J.233: 3 Bom. Lie 
2 Weir 271; f See. P. C. J. 160 


the parties have been ploughing and déver- 


‘ploughing the land in question, end that. 


there has been forcible,takiog of the crops. 
"T»isás 4 form of action that in*all countries 
in the world is notoriously liable te lead 
éo abreach of.the peace, “Cursed behes 
who moveth his neighbour'seland mark." 
The fact that each party has been inéffec- 
tually tothe law Courts farfrom being an 
argument in favour of the probability ef 
future peacé justifies the inference that, 
the legal measures having proved ineffec- 
tual, more summary methods would be re- - 
corded to. "on 
There is & definite statement by Maung 

Chit Pyu that he was threatened with 
physical, force whtn®he endeavpured to 
enforce claims whieh he believed fb be 
legitimate. This statement is, typa certain 
extent, corroborated by the eyideZeb of the 
headman that he actually remonstrated «th 
Maung Pu. The Sub-Divisional Matistrate: 
who tried the case, has belieygd the evidence 


.of Maung Chit Pyu, whiehis in accordance 


‘with the probabijjiee suggested by the 
circumstantial evidence. 

Under jhese cirtumstances, this Court, in 
revision, does net consider thit there are 
suffücieht gr@unds for dessentidg from his 
finding of fact. = . 

The proceedings will be returmed with 
these sem’rks, , s : 
Proceéddings Teturned., 

R. 53; A. I. R. 1927 P. C. 44 
J. 117; (1927) M. W. N 103; 
155; 40. W. N., 263; 280r." 
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